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That  thelnnoTatioD  in  the  method  of  legal  eduoatioo,  whloh 
was  introduced  by  Professor  Langdeirs  "  Cases  on  Contraots," 
has  proved  a  marked  suooess  in  the  Harvard  I<aw  School,  is  well 
known  to  all  those  who  are  familiar  with  the  faistorj  of  that 
School  during  the  last  ten  years. 

As  a  book  for  the  student,  for  whom  it  is  primarily  intended, 
this  collection  of  oases  follows  substantially  the  plan  of  the 
"Cases  on  Contraote." 

With  the  deugn  of  rendering  these  volumes  useful  to  the 
practising  lawyer  also,  the  editor  has  attempted  to  collect  in 
foot-notes  all  the  oumnlative  and  adverse  authorities,  English 
and  American,  upon  the  points  decided  in  the  principal  cases, 
indicating  by  the  words  aecord  and  contra  whether  these  addi- 
tional oases  agree  or  disagree  with  the  decisions  in  the  principal 
cases. 

In  the  Summary,  the  editor,  while  aiming  to  state  aa  concisely 
as  possible  the  actual  result  of  the  decisions,  has  ventured  to 
express  with  considerable  freedom  his  opinions  upon  the  points 
decided.  The  reasons  for  those  opinions  will  be  set  forth  more 
fully  than  the  neoessaty  limits  of  a  summary  would  permit,  in  a 
short  treatise  upon  the  law  of  Bills  and  Notes,  which  is  now  in 
preparation. 

It  is  proper  to  add  that  the  numerous  treatises  on  Bills  and 
Nobis  have  been  freely  consulted  for  authorities,  and  thai  Sir 
John  Byles's  book  has  been  found  extremely  serviceable  as  a 
guide  to  the  English  cases.  But,  above  all,  the  editor  must 
acknowledge  his  great  indebtedness  to  Professor  Langdell,  not 
on]y  for  the  plan  of  these  volumes,  but  also  for  numerous  sug- 
gestions in  regard  to  the  arrangement  of  the  cases,  and  in  tho 
preparation  of  the  Summary.  It  is  only  just  to  say  that  the 
credit  of  very  much  of  what  seems  to  the  editor  the  most  valu> 
able  part  of  the  Summary  belongs,  not  to  the  pupil,  but  to  the 
master. 

JAMES  BAItR  AME.S. 

CAumvox,  Jnn*  1,  1S8I. 
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'  871,  T  A  Add  Bnt  ic«  trOliaiiiM  v.  OM,  19  Bnih,  348. 

•  «%^{1).  Add  « Indiana." 

•  rS;  t  (S).  Add  Atiut  T.  JVuXHli,  8«  Pa.  9B. 

'  ni,  Mrt«l,tl  Add  .rf0M  T.  iMteb,  ftS  Ala.  SSI ;  Tkomo  Bmk  t.  BagUt, 
01  Ub.  S4»  ;  rWttM  T.  Bofitit,  9  AIL  408  ;  Bp^ffurd 
T.  XMoa,  IM  Haa.  888. 

"  818,  MM*  1, 1  a.       Addfli|(.T.aw»«wi74N.T.  ««. 

"811,    "    1.  Add  AM)*  T.  JTMwfaNM,  8  Ab.  870 :  Afwy  t.  XKoI;  87 

He.  m  ;  FtvAM  t.  JVUM,  S9  K.  J.  B9.  S47  (MNUft. 
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ZXn  ADDBNDA  BT  OOBUQIOTOA. 

VkfiMtr.Mlil.  lotlbiUtY.  JtwMwwiwd  JftifwHT.  Jimm,  mA  fat  "BWj* 

iMd  "  SU,  68S." 

-  m,    «    1,VB.       AddJr«a»fyr.  Aa,lSUo.480. 

S40  (apUlnadin  JiolyT.  fiMns  118  Hw.  641) ;  OMffi 

▼.  (MMif,  M  N.  H.  Ita 
**  M4    "    1,T8.        MUmtwaAvKniT.  ARHMB,MH*.4Sl,iSS. 
"  nSgliiMie.  7w")lattts>"iMd"Hirtin*,"andchuigeDote7taiiotol. 

"  U7,  note  1, 1 1.        For  "puMiDotitl«''nad  "giTMnoTigbU." 
"  Ml.    "    1,  1 1.        Add  e4ait  T.  JITnU*,  10  0.  L.  J.  167  ;  Began  t.  Kom*.  M 

GhklEO;  Ai^T.  AMr(,SlHo.S4S(««iU>).  1 

-  IM,    "    I.  Add  ObrtliM  T.  WoM^,  SI  C*L  TT  (tmil*);  BradU^  t.' 

War*.  <  Bkekt  190 ;  Wilime  t.  TWwr,  5  Hok.  SM 
(NMWf)i  OraX  T.  fidvri^  SO  Ho.  4E5;  AymfT.  JW- 
tarbmA,  S  N.  H.  «S  }  JVnpiU  t.  0nm  SI  fiaib.  SSS  \ 
FatttrUm  ▼.  ir«MMU;  e  Susad,  441  («MnU<). 
"in,    "    1.  AiASimmilmamv.Bauaiie,*OCai.ni,aea>rd. 

-  4M,    -    1,Um1.    AddFMAitaiT.AH^lSIoin,  S9. 

"  CM,  "  l,tl.  AddJr«A4aMA)M(rT.£Mr«i^BW*U.G44;  jR^bT.A'.H'. 
Ot.,  K  U.  8.  SSO;  JitdrtMoggM  SanJi  t.  KimiaU,  10 
Cwh.  S7S  i  MiAanuJ  Sani  v.  SAuyUr,  7  Cow.  S37,  n. ; 
MUrfkMT  T.  ir<!£«M(,  0  JonM  (N.  Cft. ),  475.  ; 

"•47,  "  %  JMMt  Um»,  ttUrt.  mid :  Walmiit,nm.i&ll;  SolmuT.SaU,n  JO.' 
662;  JVUwbM-T.Cutriagwr,  48  Ind.  480;  OT«»mt.  Foritr,  W 
Ind.  600 ;  KlmbU  v.  Chrittit,  SG  Ind.  140 ;  IfcDoiuM  r. 
JTwaitMH  BanJc,  S7  lom,  819  ;  Douslai  t.  MtUtatg,  S9 
I«w>,  498 1  AliboU  T.  £o«,  02  Ha.  194  ;  ShirU  v.  Oair- 
fiOm,  eo  Uo.  SOS  (oTuruUDg  Corby  t.  JTttUb,  67  Ho. 
4SS};  ^Twjcrieifcv.  (Tlmwiu^  SO  Ho.  813 ;  CUittmi  Bamk 
T.  AnU,  66  N.  H.  ESS ;  Ckajmum  t.  Aim,  60  N.  7. 137 ; 
JbMT.iWoNd,  29  Oh.8t.478i  IF^aeUI  r.  CVMbr.  M 
Oh.  Bk  480  I  i')Uto»  t.  Mom,  07 1^  69  ( jn»U<),  in  which 
ouM  tfaa  dofanduit^  li^  icMon  of  tiiMr  oBgligaiic^  wen 
lidd  liaU*  to  iimiMBnt  holden  liir  vmloo.  —  £■>. 

**  C80,    "    %T1.       Add  Cbob  T.  K  &,  91  n.  S.  S8B. 

"117,"    l,tl.       AddAwUvT.  jrwMs87Hlch.l. 

-  W,    "    I,T1       AddOoteT.  .KntAmfc,  lOOU.  ILSSS. 

•'  «M,  <*  1, 1 8.  Add  Hat,  Bank  t.  JrooHyit  Ol,  14  BUtaL.  842  ;  ifflmMd 
fa  U.  B.  B.  Ct,  IS  Alb.  L.  J.  18> ;  EittUttUy.  AMaffir, 
1  Am.  I*  Bar.  a.  ■.  608. 

<'  «67,    "    1, 1 1.       Add  Sm  Au*ttn  t.  CWM^  SI  Tt.  01. 

*■   aaS,    "    1, 1  i.        Omit  FaUim  Baak  r.  I^Umin  Bamh  and  the  Jbnr  omm  tdl- 

-  tut,    "    t.  AM  OnmutU  T.  Ot.  t^  Sae,  OCV.B.  51  i  MuTiAgy.Lita*, 

W  Ind.  800  i  &XA  T.  B-h*.  37  Ia.  Ao.  96  i  Fimiim  r, 
Adfc,  14  Hioh.  287 ;  AnMi  t.  JTilia^  21  Hiim.  M  ; 
Oramd  Bopidi-Ce.  r.  Banttn,  17  Hon,  663  ;  BaiOtf  r. 
dnOA,  14  Ohio  St  8M  (mmU()  ;  Am;*  r.  FUia,  » 
Til.  644. 
:   «  n4,Yl  Add  ZtaU  T.  AvtK  *0  I^  Ab.MS;  Amav.Iowt^SS 

Ha.  >«  i  frot*  T.  Wittiamu,  8  B.  Ca.  x.  i.  S90 ;  A% 
T.  RTUtiwy,  46  Wii.  110. 
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P^p  7U,  »»(•  1.  T 1.       Add  AiOte  T.  J4ytM^  TLk.AB.SS9;  WaUrmt  t.  7«i>ft 

S  H(j«k.  777. 
■  «  7U,    ■•    1,  t  S.        Add  Ahdiom  v.  JfMbr,  SI  Ind.  HI. 

"  741,  "  I^Tl.  Add  rrM<  St.  Zmri*  Scmltt.akawMiBaKJt,  96  T3.S.K7; 
I»  n  Irving,  17  If.  a  B.  S3  ;  Falnttr  t.  WkUnttl.  SI 
Ind.  BS  ;  B^ffmn  t.  OnHq/bn),  40  Ulch.  SOS  ;  FOoUy 
T,  tmitui;  10  Holik.  Sas  ;  TomjiUau  r.  Jfadtn,  B 
W.  Tft.  SIS,  ooDDnf.  Sm  tim  Ktd.  SanM  t.  Law,  1S7 
JlMt.7S;  Kat.  SmUt  j.  McDanaid,  127  Mut.  S9  ;  uid 
•dd  ABjNirt*  Eilabroet,  3  Low.  Si7 ;  JVwnum'i  ib«t  t. 
teMTT,  1S7  Hm.  7B,  omjrn. 

•■  7U,iwt»S,1S.  Add  MUUgcm  Smit  r.  SiOrtd,  »  WalL  6H  ;  BVdgM  t. 
Wmd,  lis  Mm.  SIS  ;  Tml*t.  TteU,  M  Ho.  ESS. 

"  TMk  "  l,Tr.  Add  AwwT.AiJHiv,  lakCUO;  OrMMBtUv.AoidM 
(Kf.  18S0),  S  Baptnte,  SSI. 

*•  m.  ^  i,ts.  Adda«nMMUT.ci».^AHvH[r.s.Bii  waoll#fcT.^'0r■ 
/ba  &  &,  1  Hd^in  a  a  410}  Ally  T.  fPUMyi,  4S 

Wk-llO. 
••  S07.  AddinanototoDeSOr**.  Fnllw,  OxUtT.  2a«*^a?M- 

aumwMlA,  4  Doar,  7S,  a«ord,  —  ESw 
TOb.IL 
ttgt    I,  not*  1, 1 1.        Add  AvKA  t.  A-on^  S  Ind.  4S7 ;  WkOaktr  t.  Sar^brd 

Oh,  a  B.  I.  47. 
••      1,    **    1,11       Add  .^wratti  T.  r<H.7W.ll.lMiX— i^BHT.AttfcJtJtl, 

SA  Ck  X.  >.  S48. 
*<       4,"4,tS.        AddfNf*  JCiMf  i/AvliMMl  ObL,  4  Ch.  Ap.  1^  aanrd. 
-     ta,    "    9,^S.        Add  Broum  v.  JTeiBniy,  BS  Ind.  404  ;  iTMMn  t.  AAmu, 

KV.Y.  Sli;  JinUxm^t Afptat,  Mr»^  Sti. 
X     »,    "    4, 1 1.        Add  BbUMid  r.  Clark,  89  Aik.  aS7 ;  mnd  at  and  of  pm- 

gim^  ths  word  oaoni 
"  ISS,    "    5M1        Addi>M>KM«T.  Arry,  30  Em.  SSOi  A4  Am»t.  JfiriL 

Baitk,  SO  Ulnn.  «S. 
"  W,    "    I.  Tl.        Add  JTAmuU  r.  SiUur,  6S  Pft.  SOt ;  Bym  t.  Earrt^  S 

HabLUS. 
"tot,    "    4,16.       For  "In,"  In  tlia  kit  MnUnat^TMd  "Sae,"  and  ooltall 

■ftor  "(MHSb)." 
<*  S4%    "    1, 1 4.       Add  But  aaa  Biumg  t.  SOU]/,  SB  Ua.  193, 19S. 
"  SSS,    "    1. 1 4.       Add  DiektHtan  t.  .B&iwrd^  77  N.  T.  67!. 
•'  344,    "    1.  AiiOiar.rfal.BcuJ[,lf)0U.a.7IH;S1dceUtr.PnuatliM, 

14Md.>S0i  SOdenr.  WaMn^m,  17  Ud,  &n,  eontra. 
«  M^    "    S.  1 S.        Add  SiMkg  t.  Araun'  AmJ^  17  Eu.  5B2 ;  Ai  la  iTtml 

T.  iTi^S^u^  S  AbK  Pr.  433 ;  Walmiliy  r.  Jehu,  44  BuK 

SIS  ;  jlMand  Oa.  t.  ff^oT/  (Pa.  1879),  7  BeportBT.  347 ) 

and  conf.  Slephaum  t.  Dit^bKm,  S4  Pa.  148. 
"  m,    "    S,  T 1.        Add  Ommer  v.  iVal^  37  Mich.  183. 
"518,    "    %11.       AddBomkr.  ir«<7ufr«,S8  0bio8t  3SS. 
"  nS,    "    %11.        AddAMMT.SlmAiMrM,12S  MaM.417;2)>mwZ{T.  Jfi>r»- 

>MM^  45  N.  T.  44  ;   Mamgg  t.  CMC,  80  H.  Oa.  SOO. 
Sama  Hotels,  Una  3,  add  AnoU  t.  AiM^Ita  Cb„  Be  MaM 

977  i  CMi  T.  Bmk,  10  Eomph.  412. 
"  84X    "    %  T  S-        Add  Boa  JkuMon  v.  Aariim,  t  Sm.  ft  0. 184,  191,  pw  Sr 

MuStoar^T.  a 
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CASES   ON   BILLS   AND   NOTES. 


OHAPTEE    L 
FORMAL  REQT7ISITE8. 


SECTION  I. 

A  BiS  muit  contain  an  Ordtr. 

RDTF  V.  WEBB, 
At  Km  Puirs,  cobuc  Lord  KBinroiir,  C.  J,,  Hat  24,  1794 

\RtpaHtd  in  1  Etprntuti,  129.] 

Absuhpsit  tor  vork  and  labor,  with  the  oomnioo  oonnta. 

Plea  of  the  general  isaue. 

The  action  waa  brought  to  recover  the  amount  of  wagra  diifl  bj ' 
tbe  defendant  to  the  plaintLS.  i 

The  plaintiff  had  been  serrant  to  the  defendant,  and,  on  hia  du- 
ohar^ng  him  from  hia  aerrioe,  had  pven  him  a  draft  for  the  amonat  4^' 
sf  hia  vagea  on  an  nnatamped  slip  of  paper.iD  tbe  followingworda:  — 

**  Mr.  Kelson  will  mach  oblige  Mr.  Webb,  by  paying  to  J.  RnfE,  or 
order,  twenty  guineas  on  his  account." 

Thia  draft  the  plaintiff  bad  taken,  but  it  did  not  appear  that  he  had 
ever  demanded  payment  <A  it  from  Mr.  yelaon,  to  whom  it  was 
addreaaed. 

It  was  f^ren  in  eridence  on  the  part  of  the  defendant,  that  h* 
lired  in  the  country,  and  kept  cash  with  Mr.  Kelson,  in  London,  and 
that  he  paid  all  hu  bille  in  that  manner,  by  drafta  oa  Kelaon ;  that 
the  pluntiff  knuw  that  cironmstanoe,  and  took  th«  draft  without  any 
objection,  and  that  if  he  had  applied  to  Nelson,  that  it  would  haT« 
been  paid.  Thia  evidence  was  relied  on  as  s  dischai^,  and  bar  to 
dte  action. 

ShepKerd,  for  the  plointi^  contended  that  tbe  only  mode  by  whioli 
this  could  operate  as  a  bar  to  the  action  was  by  taking  the  draft  in 
foeatitm  ss  a  toll  of  exchange,  in  whidi  case,  under  Stat.  8  A  4  Ann. 
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'■^'■■',:^'t-'-f    f/i  UTTLB  V.   8LAOKFOBD.  [OHAP.  L 

.\iq^  /  Jl/^  *•  9, 1  7,  it  is  decUred,  that  if  Kaj  person  shall  accept  s  bill  <rf  vx- 
-'.;   l'.-/-t<  ehange  in  satisfaction  of  a  debt,  that  the  Bune  shall  be  deemed  s  fall 

icACcif  ^■*'}  *nd  sufficuent  dischai^,  if  the  person  so  ncoopting  inoh  bill  for  bii 
' ''  -  "^  .£[ ' '  '  debt  shall  not  take  his  dne  coarse,  by  endeavoring  to  get  the  aame 
'  "  ;  -  r.'  '' '  -*"  accepted  and  paid,  and  making  his  protest  for  non-aoceptance  or  non- 
•:  'k  I  '■'•'■''"  "'"'  pajrmeDt;  bat  he  contended,  that,  in  point  of  sabstonoe,  it  vas  nut » 
,  . ',,'  ■',;  ^ ''  bill  of  exchange,  but  a  mere  reqaest  to  pay  money,  not  accepted  bj 
'  ',  Nelson,  or  snch  as  coald  pat  the  pliuntiff  into  any  better  utaation 
"' Jbt)  ^  with  respect  to  his  demand.  Bat  if  it  was  taken  as  a  bill  of  exohangeJ 
">.  A'y  ^V-'^  *''''  '^  coald  not  be  given  in  evidence  at  all,  as  it  was  not  stamped.  I 
,-'  ^l'.'.'/  It  was  answered  by  the  defendant's  connsel,  that  the  pl^ntiff*9 
having  accepted  the  draft  aa  payment  was  a  waiver  of  every  objecv 
tion  to  it,  and  that  he  was  therefore  bound  by  it,  anA  coald  not  recnr 
to  the  demand  for  wages. 

LoBD  Kbktoh  said,  that  he  was  of  opinion  that  the  paper  offered  I 
in  evidence  was  a  bill  of  exchange ;  that  it  was  an  order,  by  one  person  I 
to  another,  to  pay  money  to  the  plaintiff  or  fais  order,  which  was  in  f     ,   ' 
point  of  form  a  bill  of  exchange ;  that  as  such  it  coald  not  be  ^ven  f^»  V 
in  evidence,  without  being  legally  stamped ;  and  as  the  only  mode  in  r  ' 
which  it  coald  operate  aa  a  discharge  of  the  plaintifTs  demand  was  as 
stated  by  the  plaintiffs  coonsel ;  that  the  pl^tif^  in  point  of  law,  w« 
therefore  entitled  to  recover. 


?^ 


LITTLE  ti.  SLACEFORD. 

At  Km  Pbitts,  ooauc  Lobd  Tsittb&dsit,  C.  J,,  Hat  21,  1828. 

[B^iartad  U  Iftodj  ^  Ualkin,  171.] 

Debt  for  money  paid.    The  defendant,  being  indebted  to  J.  S.  foil 
work  done,  gave  him  an  unstamped  paper,  addressed  to  the  plaintiff,     ':. 
in  the  following  words :  —  |  ^ 

*■  Mr.  LiTTLB,  —  Incase  to  let  the  bearer  have  seven  ponnds,  ao^  \ 
place  it  to  my  account,  and  yon  wilt  oblige 

"  Toar  hnmble  servant, 

"R.  Sl.l.CKFOBD.1 

There  was  also  some  slight  evidence  that  the  defendant  had 
•okoowledged  the  debt 

Comjpi,  for  the  defendant,  objected  that  the  paper  produced  was 
a  bill  of  exchange,  and  coald  not  be  read  for  want  of  a  stamp,  and  th« 
other  evidence  would  not  warrant  a  verdict. 
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•BOX.  I.]  KOBBIB  t>.  BOLOHON.  I 

LoBD  Tehtbsdsit,  0.  J.    I  think  no  stamp  Is  neoesBary ;  tjtepancrl 
does  not  pniport  to  be  a  dernaDd  made  hy  a  party  haTJng  a  right  to  ^■ 
oall  on  the  other  to  pay.    The  fair  meaning  n,  **  Yon  will  oblige  me ' 
by  doing  it"    Even  without  the  paper,  the  other  eridenoe  wonldi 
fmbaUy  entitle  the  pltdntifi  to  a  verdiot> 

Verdiet/ar  Oa  piabtUff 


NORMS  V.  SOLOMON. 
At  Nin  Pbiub,  oobav  Mauui,  J,,  Fsbbtabt  17,  IMO. 

[BtperUd  M  2  Unedg  S  ttMum,  90B.) 
Abbuhpbtt  for  goods  eold  and  delivered.  j 

Plea :  general  ieane,  —  ITon  attvmpgit. 

To  proTo  the  amoont  of  the  goods  told,  the  plaintiff  called  a  wit- 
Ben,  irho  Bud  that  he  was  a  clerk  to  Mcbbtb.  Oliver  A  Son,  aooonntantB ; 
that  he  received  from  them  a  written  aoconnt,  which  had  been  handed 
to  tbem  bythepl^ntiff  for  the  pnrpose  of  getting  in  the  amount; 
that  he  called  upon  the  defendant  with  that  scconnt,  and  showed  it  to 
bim,  and  that  a  conversation  took  place  between  the  witness  and  the 
defendant,  amonnting,  as  it  was  said,  to  an  admisiionby  the  latter  that 
the  anm  mentioned  in  the  aoooant  was  dne  to  the  plidntiff ;  but  the 
amonnt  could  only  be  proved  by  reference  to  that  written  aooonnt, 
iriiioh  was  in  the  following  form :  — 
Mr.  SjuniBL  Solokoit,  60  Long  Lane,  Smitfafield, 

i>r.  to  R.  NoBBia. 

1889.    Jan.  22.    To  goods ^68  14    0 

May    9.    Ditto 16    0 

Sept.  19.    To  bill  unpaid 19  19    2 

!i8.    To  goods 4    6    5 

£&4    4    7 

Aag.27.    Cash £& 

Ditto     ....       4 

£7.    .    .    .700 
f27    4    7 
And  at  the  foot  of  the  aoooant  tlt«  pliuntifl  had  written  the  wttt^ 


>  BteMBtlwU  V.  Wnilanu,  1  Dar.  839,  mmM. 

Bat "  FIcBM  ft-j,"  ftc,  ii  •  TAlfd  order,  the  word  "  pleaie  "  being  uniplf  a  totm 
of  ciTilit7.  Whemtlej  v.  Strobe.  18  CkI.  02 ;  Bpurgia  r.  McPheeter,  12  Ind.  tOt. 
Seehrther,  SI017,  BilU  (4ch  ed.).  48;  TiUlef,  8tunp«  (2d  ed.),  188;  FatterMai 
Polndcztei',  e  W.  ft  S.  2afi,  per  Oibioo,  C.  J.  —  Ed. 
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4  HOBBIS  v.  BOLOHOK.  {ORAP.  S> 

**  Ur.  SoLOHoir,  —  Pleaae  to  paj  tba  abore  Kooonat  to  Mflvn,  OUnrl 

if  Son,  7  Lawrenoe  I^ftDe,  and  oblige,  |    J 

"  Yonn  reapeotfully,  i  ' 

«24th  December,  1839.  R.  Nobbu.**! 

Bompat,  Seijt.,  for  the  defendant,  objected  that  the  iiiatnimflntwaB|\ 
in  operation  of  law,  a  bill  of  exchange,  or  order  tor  the  payment  of  I 
money,  within  the  words  of  the  Stamp  Act  (5JS  0«o.  lit.  e.  184),  andi 
gonld  not  be  used  in  evidence  without  a  bill  starnp. 

The  learned  judge  recalled  the  witcets,  to  ascertain  whetlier  Oliver. 
A  Son  had  any  interest  in  the  sum  sought  to  be  collected,  or  whether 
the  account  waa  delivered  to  them  merely  aa  agenta  of,  and  for  the 
benefit  of,  the  plaintiff.  The  witness  proved  that  the  latter  was  the 
fact ;  whereupon  Oriffen,  for  the  plaintiff,  muntained  that  the  memo- 
randum at  the  foot  of  the  account  did  not  amoont  to  a  bill,  or  order 
for  the  payment  of  money.  Oliver  ft  Son  were  merely  the  sgenta  ol 
the  plaintiff,  to  whom  he  requests  the  money  to  be  paid,  not  on  their 
own  account,  but  for  him. 

Somjxu,  Seijt.,  submitted  that  it  made  no  difference  whether  the 
payees  were  to  receive  the  money  for  themselves  or  for  the  plaintiil; 
if  lliBt  oironmstance  prevented  an  instrument  from  amountiiig  to  a  bill 
of  exchange,  half  the  instruments  drawn  abroad  and  intended  for 
bills  would  not  be  such,  for  it  waa  every  day's  practice  to  malce  foreign 
bills  payable  to  some  party  in  this  country,  merely  as  agent  for  the 
drawers,  and  on  their  account. 

Mauls,  J.  I  am  of  opinion  tiiat  this  ia  not  a  bill  of  exchange,  nor^ 
any  thing  like  one.  ' 

£ompas,  Serjt.,  tendered  a  bill  of  exceptions  to  the  raling  of  the 
learned  judge ;  bat  his  lordship  said  he  had  no  doubt  upon  the  lubjeot ; 
and  the  docnment  was  accordingly,  under  his  lordship's  direction, 
received  in  evidence. 

Verdict  for  tAe  plaintiff,  teith  a  eert^ficaU  for  immediate  execution^ 

■  Conf.  Hojrt «.  hjach,  2  Sindf.  SS8,  in  wblch  the  covrt  pranonnced  tbe  following 
butrameDt  to  be  a  bill  of  czchuige:  — 

-Hew  ToBK,  Deo.  16, 1M7. 
Mswnn  Svith  A  Wooi.oh, 

To  C  a  Hoxa^Dm. 


TotlD«oof,8efeetb787ifeet,  — 8^ftet,at7toenl« 1341.67 

112  feet  S-bch  loftder 11.W 

U  itoet  of  o^per  gntter,  4m.  dd 47  Jl 

9800.88 

"  WiuTAMSBtraaa,  Dec  Ifl,  1847.     t 

"11m.  J.  Ltkcb,— Pleu«  pajr  the  aboTe  bill,— beSng  tbe  amount  for  ttnaing  ^ 

fowliouset  obTlouth  Bixth  StrMt,~Biid  charge  the  Mine  to  our  aooomt;  aod 

■■di  obUg*  Tours,  Shiib  k  Woslok." — Fd 
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THE  EDTG  t>.  ELLOa 

Old  Bailbt,  Mat  Sxbbioit,  1784. 

[BiMiUdin  1  Ltack,  Cnum  Lme,  S2S.] 

This  wh  ao  indiotment  on  tbe  Statate  7  Oeo.  II.  o.  23,  tor  to^i^       , 

a  oenuB  order  for  the  payment  of  money.    The  order  vaa  in  theU^* ' 

CoUewing  vords :  —  , 

**  MxflSBB.  SoirsBB, — Pleaae  to  send  £10  by  the  bearer,  ai  I  am  aoHt' 

01 1  cannot  wait  apon  yon.  Eusabbth  Wist."    ] 

Thx  Coust.  The  Act  of  Parliament  means  snob  an  order  for  pari 
ment  of  money  as,  if  genuine,  t^gjiartj^  giving  it  ^^  »  Hght  *^  'B''^_"nf2'  j 
bst  this  appears  to  be  a  mere  letter,  ratKer  "requeHtng^  the  lean  ofl^^^ 
money  than  ordering  the  payment  of  it.  The  terms  of  it  do  not  ini-J 
port  any  thing  ooropnlsory  on  the  part  of  the  drawee  to  pay  it ;  andJ 
io  the  case  of  Hary  Hitohel,  it  was  determined,  by  nine  jndgei 
against  one,  that  the  order  was  not  within  the  meaning  of  the  aot ; 
because  the  direction  of  it  was  not  poudve,  and  the  terms  of  it 
did  not  import  that  the  party  giving  it  had  a  right  to  the  goods 
ordered. 

llie  prisoner  was  aoquitted  of  the  felony,  but  detained ;  and  in  Jnly 
■eeuon,  1784,  oonrioted  of  the  misdemeanor.' 

>  "  In  M.  MItehal'*  CMe,  the  JadgM  seem  to  fakra  oonildeied  the  mMning  of  Um 
woti  'or^r'  mi  Importiag  aiigfat  on  tfae  part  of  the  penoa  who  it  lappoied  to  have 
auit  It,  and  a  dot;  oa  the  part  of  the  panon  od  whom  ft  ii  made.  It  lollow*,  there- 
fore, that,  wheoerer  a  forgvd  order  fbr  the  pajmeot  of  mooej  or  for  the  dellrerj  of 
good*  U  diawD  in  mdi  termi  ■•  to  induce  the  world  to  belisTe  that  It  miul,  in  commoa 
bonMtj  and  tlw  regular  oonne  of  thlngi,  beoomplled  with,  it  ii  witiiin  the  meaning 
of  tlie  act ;  bat  where  it  iieem*  to  ieare  eonpliance  or  refuial  apliimal,  and  appllee 
tather  to  tlteyiinir  than  the  juMtia  ot  the  penon  on  whom  It  U  drawn,  it  li  not  within 
the  penalty  of  the  itatnte  ;  tor,  on  inah  an  order,  the  party  taking  it  can  [dace  Do 
nlibjK*.  The  term*  of  It  Import  that  compliance  Moybe  reflued;  and. therefore,  if  H 
berefiued,  )ie  cannot  pretend  that  ha  itdteatKd;  for  a  man  liai  no  right  poti^Telftv 
expect  performance  where  requliitlon  la  not  a  right,  and  pRfonnance  a  (Ady.  la 
IClcbel'*  oaae,  it  i«  rattier  a  duin  that  a  thing  ihoold  be  done,  than  an  order  to  de  , 

It.  A  daira  impllei  that  the  parlj'  hai  not  a  risit ;  and  it  li  the  uinrpatlon  of  as- 
Mbar*!  rigiit  whleh  tile  legiilature  Intended  to  poniib  and  preTont.  Sea  Wilton^ 
\f%  Caae,  S  Ewt,  P.  C.  683,  and  Id.  SSB; "  1  Leach,  C.  L.  9ft,  note  (a). 

la  Hamilton  v.  Spottiiwoode,  4  Ex.  900,  an  Inttniment  In  the  following  foim  — ' 
"Dear  Bir,  — We  hereby  amthoriM  yoa  to  pay,  w  onr  acoonnt,  to  ttie  order  d 
W.  a,"A&— vaa  Iield  not  to  oontain  an  order;  Farke,  B.,  remarking,  p.  2W: 
"  Hci*  there  It  only  an  option  to  pay  or  not :  therefore,  thia  docuawut  Ii  not  «  bQI 
of  exchange,  bat  cnij  a  warrant',  in  oa**  the  deAndant  paid." 

Coaf  BtUMtU  p.  Fowell,  U  U.  4  W.  Wi;  a.  o.  dted  In  BOiaaa  b.  CoUingildge 
■«(«,p.tt.--KD. 
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sEcnoy  a 

A  2foU  mutt  contain  a  Prom/m, 
CASBORNE  V.  DUTTOIT. 

Is   THS  EXOBXQUXB,  HlCBABUUB  TbBK,  17S7. 
IReparUd  w  Sdwy'i  Nid  Print  (IM  Ed.).  SS9.] 

So  where  ihe  DOte  eet  forth  in  the  declaration  vas,  "  I  do  At^oirU 
edge  myself  to  be  indebted  to  A.  in  £  ,  to  b«  paid  on  demand,  for| 
Tslne  received."  On  demurrer  to  the  deolaration,  the  ooort,  after.  ' 
argument,  held,  that  thia  was  a  good  note  within  the  statute,  the. . 
words  ** to  depaicj"  amoonting  to  a  promise  to  pay;  observiug,  that! 
the  tame  words  in  a  lease  would  amount  to  a  oorenant  to  paj  rent.*    j 


FISHEB,  OssT.,  v.  LESLIE. 

At  Nisi  PBiua,  cobak  Etbk,  C.  J.,  Notbkbxb  10, 179S. 

[lUporUd  n  1  EMpiiiaue,  4aS.] 

This  was  an  action  of  assumpsit  for  money  lent,  with  the  oomBton 
lunta.  * 


Plea  of  the  general  issue,  with  notice  of  setoff. 

To  establish  part  of  the  demand  clumed  by  the  pluntift,  be  proJ  »' 
duced  a  slip  of  paper  signed  by  the  defendant,  in  the  following  words^  \ 
"I  O  U  eight  guineas,"  and  offered  this  in  evidenoe^  as  proof  of  eo)  ' 
much  money  due  by  him  to  the  pluutiC  * 

Adair,  Serjt.,  for  the  defendant,  objected  to  its  being  reoeired. 
He  sud  that  it  was  offered,  either  as  a  promissory  note  or  B  receipt  for 
money,  for  one  or  other  of  which  it  was  intended  to  operate,  and  in 
either  point  of  view  required  a  stamp. 

It  was  answered  by  Clof/tont  Serjt.,  tor  the  plaintiff,  that  it  wm 
not  offered  in  evidence  in  either  point  of  view,  as  stated  by  the  de- 

1  ShrlToU  c.  Fsrie,  S  Sowl.  411 ;  HltcheH  v.  Borne  B.  B.,  IT  Gs.  CTi ;  BImbftU 
*.  HoDtliiBhm,  10  Wend.  ST6 ;  Fepoon  v.  SUgg,  1 N.  ft  MaC  103 1  Woodtolk  w.  Jm^I», 
IH.*UcC.686  aeard.  —  Ka. 
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fendant'B  ooimsel,  but  as  evidence  of  an  aoooant  stated  and  settled 
between  the  parties,  and  a  balance  dne  from  one  part;  to  the  other. 
He  oompared  it  to  the  case  of  an  aocoont  settled  in  the  books  oi 
parties,  and  a  balance  strack,  which  bad  been  alwajrs  received  as  eri- 
denoe  pro  tMito,  without  any  stamp.  To  corroborate  what  ha  ooo- 
tended  for  he  gave  in  evidence  a  draft  bj  the  pluntiff  on  his  banker, 
in  favor  of  the  defendant,  of  the  same  date  witii  the  paper  offered  in  , 

•videnoe,  and  for  the  same  som.  r   ^ 

The  Chief  Justice  said  that  he  was  of  opinion  it  was  merely  «a L^  V^" 
acknowledgment  of  the  debt,  and  neither  a  promissorj'  note  or  ajv 
TCocdpt,  and  admitted  it  in  evidence. 

TTuJury/otmd  a  verOM/or  lAe  tl0ndml.* 


BLOCK  JUTD  AHoTBn  v.  BEIX. 
At  Niu  Psiirs,  oobah  Losd  LTSDHinsT,  C.  B^  'Nor.  26, 1881. 

[A^Drtnf  n>  1  M«odj  f  BMimm,  U».) 

AsBuxPBiT  hj  the  holder  against  the  maker  of  a  prondssorjr  note»\ 
payable  to  bearer. 

The  instrument,  when  produced,  was  not  in  the  handwriting  of  the 
defendant,  nor  signed  by  him  at  the  foot,  but  ran  in  the  following 
form :  "  On  demand,  I  promise  to  paj  to  A.  B.  or  bearer  the  sum  of 
£15, forvalne  received;"  and  was  addressed  in  the  mar^n  to  the 
defendant,  who  wrote  across  it :  "  Accepted.    J.  Bell." 

LoBD  Lrir&HtrBST,  C.  B.,  held  that  this  amounted  to  a  promissor]^ 
note,  the  instrument  contfuning  a  promise  to  pay ;  and  the  signatuiej 
of  the  defendant,  although  in  terms  an  acceptance,  acting  as  an  adoptioni 
of  that  promise  by  him.  Verdict /or  the  ftaint^t.     | 

I  I«rsd  V.  Imd,  1  Camp.  499;  ChUer*  v.  Bonlnoli,  D.  t  B7.  N.  P.  8 ;  TompkiBi 
■I  Iktlibr,  0  B.  4  C.  HI  (NMib)  i  Btsm  ».  PbUpotU,  9  C.  *  P.  2TS  [rnmbU) ;  CWh 
•  Slekuil«,  IH-AO.tfi  Gould  v.  CoomU,  1  a  B.  648 ;  Bewdiiog  «.  WtsOnio^ 
E  U.  ft  W.  4ia  (mmUi),  oceaH. 

Qnj  w.  Hanb,  CiAtXy.  BiUi  (Ued.),  948,  *.,  trn^r*.  — K» 
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BROOKS  V.  BXEmS. 
Li  TBS  EzoBsaoBB,  YititfA-KtMku  Tkbm,  1886. 

[A^Mrfwt  n  2  JTtooii  ^  WtlOf,  71.] 

AuuitPStT  for  money  due  from  the  defendant  to  the  plainUfl. 
Hie  defendant  pleaded  a  eet-c^,  ^ 

At  the  trial  before  Lord  Abinger,  C.  B^  at  the  London  nttingf-     ^  - 
ttfter  last  Trinity  tenn,  the  defendant,  to  prove  his  set-o^  gave  In  ^ 
evidence  the  following  docnment:—  :  \ 

«  Oct.  11, 1881., 

"  I  O  IT  £20,  taJb&.Cud  on  the  22d  instant. 

"  W.  Bbooks.'^ 

It  vaa  objected  that  this  vai  not  admisdble  in  evidenoe,  inasmaoh 
u  it  vas  not  stamped,  and  that  it  ought  to  have  been  stamped  as  a 
promiBSOTy  note.  The  learned  judge,  however,  received  it  in  evidence, 
giving  the  plaintiff  leave  to  move  to  increase  the  damages,  if  the  ooort 
should  be  of  opinion  that  it  required  to  be  stamped,  and  was  aot 
therefore  admissible  in  evidence.  The  plaintiff  recovered  a  verdiet 
for  £86,  the  jury  dedneting  Uie  £20  for  the  I  0  U. 

Matile,  on  a  former  day  in  this  torm,  moved  to  increase  the  dam-'      ^' 
1^^     This  is  not  the  case  of   an  ordinary  I  O  U,  which,  bdng*    >^-' 
uotUng  but  a  bare  admission  of  a  debt,  is  evidence  only  from  whldi 'V 
the  law  will  imply  a  promise  to  pay  the  money.    But  this  contains  an,'v 
express  promise  to  pay  the  money  on  a  day  certain,  and  is  in  eEEeot  a 
promissory  note,  and  ought  to  have  been  stamped  as  snob,  the  court, 
having  granted  a  rule  niai. 

EfI«  now  showed  cause.  It  is  qoite  clear  that  an  I  0  [T  does  not 
reqoire  a  stamp;  and,  if  so,  whythonid  the  simply  adding  "to  be 
paid  on  a  given  day"  render  a  stamp  necessary?  The  ordinary 
I  0  TJ  shows  that  the  parties  stand  in  the  relation  of  debtor  and 
ereditor,  and  this  does  no  more.  [Pabxs,  B.  A  case  may  be  put 
very  dose  to  this,  "  I  0  U  £20,  to  be  paid  on  demand."  The  quea- 
Uon  is,  whether  it  imports  a  promise.    If  it  does,  it  reqnires  a  stamp.] 

I'er  Ota^m.  This  is  either  a  promissory  note,  to  constitute  whicbl  - 
DO  particular  form  of  words  is  requisite,  or  it  is  an  agreement  for  the  .* ' 
payment  of  money  above  the  sum  of  £10 ;  and,  in  either  view  of  the ' ' 
MM,  it  requires  a  stamp.  Rule  absoluU,* 

>  Wmlthmsn  v.  EbM,  1  &  *  K.  SO;  SoUm  >.  Vmtry,  S  Cr.  «  D.  Ca  BOS,  •»  <-< 
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ELLIS  ixD  Wm  v.  If  AfiON. 

Xk  the  Quxek'b  Beitch,  Kastkb  Tebv,  1884. 
[flgxirbd  in  T  Dawling,  6SB.] 

This  wu  &  rule  for  Betting  aside  s  nonaoit  and  entering  s  verdiet 
tor  the  plaintiff,  on  the  groand  of  the  improper  rejection  of  evidence. 
The  oanse  was  tried  before  the  sheriff,  and  at  the  trial  a  docameDtj 
waa  prodaoed  in  evidence  aa  a  promieaory  note.     It  waa  in  the  fol- 
lutviug  form:   "John.  Mason,   14th  Feb.  1836,  borrowed  of   Maryl        > 
Ann  Mason,  his  aister,  the  anm  of  £14  in  cash  aa  per  loan,  in  promirn  |  ^  { ' 
of  payment  of  which  I  am  truly  thankful  for,  and  shall  never  be  for-  i -* 
gotten  by  me,  John  Mason,  your  affectionate  brother.    £14."     The  | 
question  was,  whether  this  document  amounted  to  a  promissory  note  ' 
or  not.    The  sheriff  decided  that  it  was,  and  required  Btamping ;  and 
the  pl^ntlff  was  accordingly  nonsuited. 

Martin  supported  the  rule.  It  was  true,  as  decided  in  the  oass  ot 
BroolcB  V.  ElkinB  and  Wheatley  v.  WilliaioB,*  that  no  parUoolar  form 
of  words  WRB  necessaiy  to  constitute  a  promissory  note.  But  in  both 
those  cases,  aa  well  as  all  others  of  the  same  olass,  there  waa  an  un- 
dertaking, either  express  or  implied,  to  pay  in  money.  But  here  the 
undertaking,  if  any,  waa  to  pay  in  thanks.  It  could  only  be  consid- 
ered aa  a  grateful  aoknowledgment  of  owing  money,  and  therefore 
could  not  require  a  stamp.  In  no  part  of  it  could  any  undertaking 
to  pay  be  found. 

WiLLiAUB,  J,  The  instmment  here  is  not  in  the  ordinary  form  of 
a  promissory  note.  The  question  is,  first,  whether  there  is  not  ani 
express  statement  of  an  advance  of  a  loan  of  money  to  the  person! 
who  has  given  this  paper.  That  is  perfectly  clear.  The  qnestion 
then  is,  whether  the  party  does  not  impliedly  undertake  to  pay  that  *  - 
money.  I  think  he  does  undertake  to  pay  it.  The  introduction  of 
terms  of  gratitude  does  not  destroy  the  promise  to  pay.  So  far  as . 
the  instrument  is  concerned,  they  merely  amount  to  redundancy  of  ; 
expression,  and  should  not  interfere  with  its  operation.  I  think, , 
therefore,  that  it  ought  to  have  been  stamped  as  a  promissory  note, 
and,  as  it  was  not,  the  sheriff  was  right  in  rejecting  it.  The  present 
rale  most  be  disoharged.  Suie  ditcharjftcL 

>  1  Mm.  a  W.  6Sa. 
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TATLOB,  AsMunBTSiTBtx  of  Basbasi  Tatlob,  dbcsaibd^  v. 

STEELE. 

Is  TBB  EXCHEQDBB,  ApBIL  21,  1847. 
IRqmud  ut  16  JfcMM  f  WMyj,  66S.] 

AssrarsiT  for  money  lent,  interest,  and  money  dae  on  an  Mxxmnt] 
■Uted.  f 

Pleas :  non  aammpait,  and  the  Statute  of  Idmttations. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Northumberland  aanae^ 
it  appeared  that  the  action  was  bronght  by  the  plaintiff  u  administr^ 
trizof  Barbara  Taylor,  to  recover  £170  for  money  lent  by  Barbara  Tay* 
tor  to  the  defendant,  irith  interest  thereon.  On  behalf  of  tbe  plaintiff,  * 
witness  was  called,  who  stated  that  in  JtUy,  1889,  he  went  to  the  defend- 
ant's honse ;  the  sberifTs  offioers  were  in  possession  of  the  defendant's 
goods.  The  defendant  wished  witness  to  lend  him  some  money ;  wit- 
ness said  he  could  not.  He  saw  the  defendant  again  in  the  eveningj; 
when  he  said  his  sister  (the  deceased)  had  advanced  faim  the  money :  it 
was  between  £150  and  £180.  The  plaintiff  tendered  in  evidence  Uia'] 
following  docament,  stamped  with  a  two-shilling  receipt  stamp :  —       =  > 

»£170.  Bebwick,  16th  March,  1K41.        ' 

"Received  from  Mrs.  Barbara  Taylor  the  sum  of  £170,  forTalne 
received;  for  which  I  promise  to  pay  her  at  the  rate  of  £5  per  cent, 
from  the  above  date. 

"AN.  Stsblb.'! 
On  the  part  of  the  defendant,  it  was  objected  that  the  above  doou* 
ment  was  inadmissible  in  evidence,  for  want  of  a  stamp ;  since  it  was 
either  a  receipt,  a  promiaaory  note,  or  an  agreement,  —  in  neither  of 
which  cases  it  was  properly  stamped.'  The  learned  judge  overruled 
the  objection ;  and  the  plaintiff  had  a  verdict,  leave  being  reserved  for 
the  defendant  to  move  to  enter  a  verdict  for  him. 

ManUty  now  moved  accordingly.  It  is  submitted  that  this  doci^ 
ment  is  a  promissory  note.  No  particular  form  of  words  is  necessary 
to  cooBtitnte  a  promissory  note.  In  Green  v.  Davies,*an  instrument  in 
the  followiugform — "Received  of  A.  B. £100,  which  I  promise  to  pay 
00  demand,  with  lawful  interest "  —  was  held  a  promissory  note.  So 
where  the  instrnment  was  thns :  "  John  Mason,  14th  February,  ISSO^ 
borrowed  of  Mary  Ann  Mason,  bis  sister,  the  sam  of  £14  in  cash,  as 

1  Oolj  10  mnch  of  tha  cue  It  givm  ai  nlatei  to  tbe  MCond  oIi|«ctkm;  iuumI.v 
9iat  tbe  Initrnment  wai  ■  promlMorj  not*  — Es. 
MB.fcC.ai6. 
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per  loan ;  in  promise  of  payment  of  which  I  am  tnilj  thankfnl  for, 
and  ahall  nerer  be  forgotten  hy  me,  John  Mason,  yonr  afEecUoaat* 
brother.  £14"  Ellis  v.  Mason.  So,  also,  where  the  instrament  was 
in  the  following  form :  "  Aug.  25,  1887.  Memorandam  that  S.  B. 
Payne  had  £6  6s.  for  one  month,  of  my  mother  Anne  ShriToU,  from 
this  date,  to  be  pud  by  me  to  her.  B.  Payne."  Shrivell  v.  Payn*,* 
[Pabsb,  B,  The  more  recent  oases  sny  that  implication  is  not 
•nough,  but  thero  must  be  a  poutive  engagement  to  pay.] 

Pollock,  C.  B.  Then  onght  to  be  no  rule.  The  inBtrument  in 
question  is  not  a  promissory  note ;  for  there  is  no  promise  to  pay  th« 
piinoipal  sum,  but  only  interest  npoQ  it. 

Paskb,  B.  I  am  of  the  same  opinion.  This  document  is  not; 
a  promissory  note,  iMOsase  it  oontains  no  promise  to  pay  the  prinoipal, ' 
but  only  the  interest.  Besides,  a  promissory  note  cannot  be  made  for  '■•^  ■" 
payment  of  an  indefinite  sum.  I  agree  that  an  actual  promise  is  not  ' 
necessary,  if  there  are  words  in  the  instrument  from  wliich  a  promise  , 
to  pay  can  be  oolleoted.  ' 

AiJ>XBSov,  B.,  and  Soun,  B.,  oonourred. 


HYNB  V.  DEWDNEY. 

Is  THX  QnBEii's  Besch,  Apbil  Id,  1852, 

[R^nrUd  ix  SI  Lav  Jounud  Report*,  27B.] 

DxBT  for  money  lent.    Plea ;  never  indebted.  ) 

At  the  tiial,  before  Erie,  J.,  at  the  Exeter  spring  assices,  18b2,* 

the  following  document,  signed  by  the  defendant,  and  unstamped,  was 

put  in  evidenoi  on  behalf  of  the  pluntiff :  — 

"  MoDBUST,  Feb.  12,  1849. 
"  Borrowed,  this  day,  of  Mr.  John  Hyne,  Stonehonse,  the  sum  of 
flOO  for  one  or  two  months;  check,  £100,  on  the  Xaral  Bank. 

"  Jaicxs  Dbwdnet."  \ 
It  was  objected  that  it  required  a  stamp,  either  as  an  agreement  or 
m  a  promissory  note ;  but  the  learned  judge  receired  it  in  evidence,  and 
•  verdict  was  returned  for  the  pluntiff,  leave  being  reserved  to  tha 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  were  of  opinion  that 
H  required  a  stamp. 

1  8DowLP.C.44I. 

>  MaUnotle  v.  Ttudab,  18  It  «  W.  210;  Smitb  s.  ftaith,  1  7.  4  ?.  US,  «• 
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PAinn  now  moved  Aecording^;.  This  ia  either  s  promusorjrnote  or 
■n  agreement  to  pay  XlOO  in  one  or  two  months.  Ta  White  tf.  Xorth,' 
Uio  ooDTt  held  that  the  document  was  not  a  promissory  note,  becaoas 
no  time  for  payment  was  mentioned ;  bat  they  said  it  was  in  snbstanoe 
an  agreement.  Shrivell  «.  Payne  *  is  very  like  this  case.  There  the 
doonment  was  in  the  following  form:  "Memorandom.  Aug.  25, 
18S7.  I,  Benjamin  Payne,  had  £5  6«.  for  one  month,  of  my  mother, 
Anne  Shrivell,  from  this  date,  to  be  paid  to  her  by  me ; "  and  it  wai 
held  to  be  a  promissory  note. 

Ckohptov,  J.  What  ia  the  contract  heref  Might  not  the  money 
be  sned  for  at  any  timef 

It  ooold  not  be  sued  for  at  all  events  nntil  after  the  expiration  of 
one  month. 

LoKD  Cahfbell,  C  J.    There  is  no  oonsideradon  for  the  plaintiff's 
forbearing  for  a  month.     It  is  quite  clear  that  this  document  does  not  '  ' 
require  a  stamp  as  a  promisaoTy  note ;  and,  as  to  its  being  an  i^ree-   ^^ 
meut,  I  think  there  is  no  binding  contract.    It  is  nothing  more  than  a  < 
simple  ackitowledgmeut  of  the  money  baving  been  pud.  j 

WiOHTKAN,  J.,  Eelx,  J.,  aod  CsoKFTOV,  J.,  concurrod. 

Stde  r^/ytMd.* 

1  8  Ezcb.  Bep.  669 ;  B.  o.  la  Law  J.  Bep.  (v.  s.)  Excb.  81«. 

■  i  Dowl.  P.  C.  44L 

■  Hsmw  >. DogMi, a DaiH,  SU j  Woodf oik *.  Lsdis,  S  N.  kMaaim,mmm. 
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irORWAHD  UE  Ahotbkb  v.  WILLIAM  THOMFSOy  in 
JOHN  THOMPSON. 

b  THB  QirsBH*B  Bbsch,  TTftbb  Cait^sjl,  Eabteb  Tbbic,  1964 

[R^mttd  M 12  Uppr  Caaada  (Jbmb'j  Bowi  EtptrtM,  108.) 
Ahukpsit  on  an  inatrnment  in  the  following  words :  — 
« £228  7*.  GO.  Poet  Hops,  Deo.  8, 1868.  -»;a 

«  Three  monthB  after  date,  pay  to  the  order  of  William  Thompson*  :f** 
•t  Port  Hope,  ihe  sum  of  two  hnndred  and  twenty^-eight  pounds  BeT«B| 
■billings  and  eiz  pence,  carreney,  for  value  reoeired. 

(Signed)  "Jobn  Tbompboit.''' 

Tids  was  declared  npon  aa  a  promiaaory  note,  made  bj  John  Tbomi^'^ 
ton  in  favor  of  the  defendant,  William  Thompson,  who  waa  stated  to ' 
have  indorsed  to  the  defendant,  John  Thompaon,  who  indorsed  to  the  - 
pluntifEs. 

Pleas  denying  the  making  and  indorsing,  and  other  pleas  not 
material  to  mention. 

At  the  trial  at  Gobonrg,  before  MoLean,  J.,  it  was  objected  that  the 
instrument  produced  was  not  a  promissory  note.  Several  other  ob- 
jections were  ralaed ;  but  it  is  only  material  to  uotioe  the  one  on 
which  the  judgment  of  the  court  prooeeded. 

WSton,  Q.  C  showed  cause.  This  is  in  fact  a  bill  of  exchange  not 
directed  to  anybody.  For  want  of  a  drawee  it  oannot  be  treated  as  a 
bill,  but  it  may  be  deelared  on  as  a  promiasoTy  note.  Ko  precise  form 
of  words  are  esientiaL  "  I  will  pay  "  would  be  sufficient ;  so  would  **  I 
pay;**  and  the  word  ^  which  is  omitted  here,  maybe  euppUed.  It 
mustmeanZ^y/  for,  as  it  Is  not  directed  to  any  one,  nothing  else  can  I  Vn*  s 
be  memt.  [Dbapeb,  J.  Suppose  that  it  had  been  addressed  to  a  penon 
not  in  e$te,  would  it  have  been  a  note  f]  I  think  so.  [Dbapeb,  J^  I  7  '/'~|  1^ 
If  it  would  have  been,  then  it  ought  equally  to  be  so  in  this  case.]  It 
is  in  efFeot  as  if  the  words  had  been  "I,  the  signer,  pay  to."  Davis 
V.  Clarke,  Gray  v.  Milner,  Allan  v.  Mawson,'  Sbuttleworth  t>.  Stephens, 
Edis  V.  Bury,  Lloyd  v.  Oliver,  Ellison  v,  Collingridge.  ^  _    ■   ,  .  '■ 

Jiicftards,  contra.    There  are  many  cases  in  which  an  instnunent  ' '  '    '      ^ 
has  been  held  capable  of  being  treated  eidier  aa  a  note  or  a  bill,  cad 
the  authoritiea  dted  on  the  other  side  are  principally  of  that  natne 
but  in  all  of  them  it  will  be  found  that  the  writing,  Uioogh  ambiga 

>  4  Cunp.  lis. 

9^, -Vj.-(i^  t-A^  ■■;■'  ■';  ■■'■   '  Digitizoc  ay  Google 
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oai,  was  perfect  in  itsell  Here  b  nothing  in  fact  but  an  inoompleto 
bill  of  exchange,  the  dravee'i  name  being  omitted.  In  every  other 
reepeot,  it  is  perfect  as  a  bill ;  and  this  omisaion  of  an  esseDtial  partj 
will  not  make  it  a  promissory  note.  Suppose  the  word  **  pay  "  stritck 
oat,  there  would  then  be  no  meaning  at  all ;  and  the  simple  won) 
"  pay  **  means  nothing  when  it  is  addressed  to  nobody.  Robioson 
V.  Bland,*  Dickenson  v.  Teague,'  Block  t>.  Bell,  Miller  v.  Thompson, 
Bex  V.  Hnnter,*  Stoesaiger  ti.  South-Eastem  R.  W.  Co.* 

DsAPEB,  J.,  delivered  the  judgment  of  the  court. 

The  first  question  to  be  decided  is,  whether  the  instrument  deolued 
npon  in  point  of  law  amonnta  to  a  promissory  note. 

The  aatbotities  cited  (to  which  may  be  added  Russell  v.  Powell ' 
and  Peto  u.  Reynolds)  establish  clearly,  as  we  think,  that  it  could  not 
have  been  treated  and  declared  upon  as  a  bill  of  exchange  for  want  of 
a  drawee ;  and,  if  not,  then  those  cases  which  have  been  decided  on 
the  ground  that  the  instniment  in  question  is  made  in  terms  so 
ambiguous  as  to  make  it  doubtful  whether  it  be  a  bill  of  exchange 
or  promissory  note  have  no  application.  Then  as  a  promissory  note  i 
it  wants  the  very  essence  of  a  promissory  note,  that  which  mainly  . 
distinguishes  it  from  a  bill  of  exchange ;  vis.,  a  promise  in  terms  by " 
the  maker,  which  makes  him  primarily  liable  to  pay  the  money.,  " 
Here  are  the  proper  words  used,  and  no  others,  for  drawing  a  bill' 
of  exchange ;  and,  if  there  had  been  a  drawee,  there  would  have  been 
no  room  whatever  for  treating  the  instrument  as  any  thing  but 
a  bill  of  exchange.  Bnt,  for  want  of  a  drawee,  it  is  incomplete  as  a 
bill  of  exchange;  and  for  want  of  .a  promise  it  appears  to  ua  in- 
complete as  a  note.  It  is  qnite  true  that  no  particular  worda  are' 
indispensable,  but  that  any  form  of  words  from  which  the  court  can 
oxtraot  an  expressed  intention  to  promise  to  pay  are  sufficient ;  bnt 
in  this  case  we  see  nothing  bnt  an  omission  to  complete,  by  adding 
a  drawee's  name,  what  in  all  other  respects  is  a  good  bill  of  ex* 
change ;  and  we  cannot  find  either  reason  or  authority  for  holding 
that  this  is  aufficient  to  convert  it  into  a  promissory  note. 

Svle  aitolute.* 

1  S  Buir.  ion.  ■  4  TjT.  Ua.  >  Bum.  4  R7.  C.C.  611. 

«  as  L.  T.  Bep.  66.  •  14  U  4  W.  418. 

*  Allan  V.  HawioD,  4  Camp.  116  (MaUe) ;  Watroni  ■■  Halbrook,  89  TeX.  Sl% 
ueetrtl. 

Cant  Bdl«.  Ann,  16  Mass.  4SSi  Bllli  v.  WhMlw,  SFtcfc.  18.— b. 
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JOSEPH  L.  SMITH  un>  SETH  P.  BEERS  t>.  JOHX  AZXBN. 

Ik  tu  ScntBica  Coubt  ot  Ebbokb,  Coinr.,  Notzhbsb,  1812. 

[Separttd  in  6  Dof,  SS7.| 

Taifl  was  an  action  of  asaumpsit,  origioalljr  brought  b;  the  defmid-j 
jnt  in  error,  against  the  plaintiffs  in  error.  I 

The  declaration  was  of  the  following  tenor,  viz.:  "For  that  the 
defendants,  in  and  by  a  certtuo  writing  or  note,  nnder  their  hands,  by 
them  well  executed,  dated  the  80th  day  of  August,  aj>.  1808, promised, 
the  plfuntifF,  to  pay  to  htm,  for  value  received,  the  sum  of  ninety-four' 
dollars  ninety-one  cents,  on  demand,  which  is  in  the  words  following: 

*  Due  John  Allen  oinety-f  oar  di^atg  91  oents,  on  demand.  1 

'JOSBPH  L.  SiaTH.1 
<  Sbth  p.  Bbbb8.  ' 
*  LiTCHFiEij),  Aug.  so,  1808.' 

**  Xow  the  plaintiff  further  says  that  the  defendants,  their  proniiM 
aforesaid  not  regarding,  have  never  performed  the  same,"  Am., "  whidi 
is  to  the  damage  of  the  plaintiff  the  sum  of  100  dollars,"  &o. 

To  this  there  was  a  demurrer ;  and  the  Superior  Court  adjudged 
the  declaration  sufficient,  and  rendered  judgment  for  the  pltuntifF,  for 
111  dollars  99  cents  and  costs.  And,  to  reveise  this  judgment,  the 
present  writ  of  error  was  bronght. 

The  defendant  in  error  having  deceased  since  the  last  term  of  tikis 
(xmrt,  Qonld  inquired  whether  the  siiit  conld  be  kept  alive  within,  or 
in  analogy  to,  the  statute,  tit.  2,  c.  1,  S  8  '  He  had  no  objection,  if  H 
oould  be  done. 

Per  Ouriam,  Such  proceeding  may  be  had,  in  analogy  to  the 
statute. 

Whereupon,  EUznr  Goodrich  and  Asa  Bacon,  Jr.,  Esqs.,  admin- 
istrators of  the  estate  of  the  defendant  in  error,  appeared,  wuved  a 
tdre  facial,  or  any  farther  notice,  and  consented  that  the  cause 
kould  proceed  to  final  issue. 

Jf^terSy  for  the  plaintiffs  in  error. 

1.  An  express  promise  is  alleged  in  the  declaration.  The  instro- 
raent  declared  upon,  and  recited,  famishes  no  evidence  of  such 
a  promise,  and  is  only  evidence  of  the  acknowledgment  of  a  debt. 
[Smith,  J.  Have  the  words  "on  demand"  no  meaning?  If  they 
have,  what  is  itf  Do  they  not  import  an  agreement  to  pay  on 
demand?]  The  word  "due"  is  the  only  operative  word,  The 
nutroment,  then,  imports  only  the  acknowledgment  of  a  debt ;  and 
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tfae  words  **  on  demand  "  mean  only  that  the  debt  m  dne  in  proMnlt, 
The  declaration  alleges  that  the  defendants  pronuaed  expressly  to 
pay  the  sum  contained  in  the  InRtrument.  The  instrnment  itself  MD- 
tains  no  snch  promise.    Fisher  v.  Leslie. 

2.  But  snpposing  the  declaration  to  be  sofficient,  still  judgment  wai 
rendered  for  a  greater  sum  than  the  pluntiff  was  entitled  to  recover. 
Hie  plaintift  laid  his  dam^es  at  100  dollars.  The  court  rendered 
Judgment  for  111  dollars  09  cents.  This  point  is  too  clear  for  argft- 
nent.     The  judgment  most  be  reversed. 

Gould  and  Sacon,  for  the  defendant  in  error.  The  only  question 
in  this  case  is,  whether  the  instrnment  recited  supports  the  declara- 
tion. The  declaration,  it  is  true,  alleges  a  promise ;  and  it  is  equally 
clear  that  the  writing  imports  a  promise.  It  is  a  correct  principle 
that  a  writing  most  be  declared  upon  according  to  its  legal  import. 
It  has  been  decided  that  the  act  of  drawing  a  bill  amounts  to  so 
express  promise.  8tarkey  «.  Cheeseman.'  The  word  "due"  is  an 
acknowledgment  of  indebtedness.  An  indebtedness  of  itself  implies 
a  promise.  A  fortiori,  an  express  acknowledgment  of  indebtedness 
amounts  to  an  actual  promise.     Monntford  et  al.  v.  Horton.' 

The  words  "  on  demand  "  show  clearly  that  the  money  was  to  be 
paid  on  demand.  The  instrnment  then  imports  an  express  agreement 
to  pay  on  demand. 

Shith,  J.  This  wss  a  writ  of  error,  brought  by  the  defendants  in 
R  conrt  below,  to  reverse  a  judgment  rendered  against  them  in  thst 
eonrt. 

The  declaration  was  in  common  form,  in  assumpsit,  counting  npon 
a  promissory  note,  and  demanding  100  dollars  dam^es.  To  this 
there  was  a  demurrer  and  joinder  in  demurrer.  The  writing  counted 
npon,  and  reciied  in  the  declaration,  was  of  the  following  tenor,  via.: 

''Due  John  Allen  ninety-four  doll.irs  91  cents,  on  demand. 

"Joseph  L.  Smith. 
**Seth  p.  Bbebs. 
t' Litchfield,  Aug.  80,  ISOS." 

The  court  below  adjudged  the  declaration  to  be  sufficient,  and 
rendered  judgment  for  the  plaintiff,  to  recover  111  dollars  99  cenU 
damages. 

On  inspection  of  the  record,  it  appears  that  judgment  was  rendered 
for  a  larger  sum  than  is  warranted  by  law,  and  therefore,  on  that 
ground,  is  clearly  erroneous,  and  must  be  reversed. 

But  still  the  question  arises  whether  this  cause  shall  be  remutd«d 
tc  the  Superior  Court,    The  decision  of  this  question  depends  npoa 

I  1  Sftlk.  123  *  2  N«ir  Bep.  63 
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the  Bofficienoy  or  insuffidency  of  the  plaintiff's  declaration. 
if  the  inBtroment  on  which  the  action  is  brought,  and  which  ia  reoited 
in  the  declaration,  will  not  BaBtain  it,  it  will  be  useless  to  send  the 
cause  back  for  farther  trial. 

On  this  subject,  in  my  view,  it  is  very  clear  that  where  a  writing^ 
contains  nothing  more  than  a  bare  acknowledgment  of  a  debt,  it  does 
not,  in  legal  construction,  import  an  express  promise  to  pay.  It 
vonld  not  appear,  from  snch  a  writiDg,  that  the  parties  intended  tbt 
debt  shonld  be  paid.  Their  meaning  might  be,  in  sach  case,  merely 
to  settle  their  accounts  in  writing,  with  a  view  to  farther  dealings.       ^ 

Bat  where  a  wriUng  imports  not  only  the  acknowledgment  of/ 
a  debt,  bat  an  agreement  to  pay  it,  this  amounts  to  an  express! 
oontraot.  i        ^     . 

Ii>om  the  writing  in  question,  it  is  perfeoUy  manifest  that  the  debt  '  j, .  ^J- 
aoknowledged  to  be  dae  was  to  be  paid  on  demand,  as  fully  as  if  thOi    . ' 
words  "  to  be  paid,"  or  "  which  we  promise  to  pay,"  had  been  inserted '. 
next  before  the  words  "on  demand."  j' 

I  tliink,  therefore,  that  the  declaration  is  sufScient,  and  that  tfaei 
oanse  oaght  to  be  remanded  for  farther  proceedings. 

Hie  other  judges  seTerally  concurred  in  this  opinion. 

Judgment  reversed,  and  the  caiae  remtatSed* 


RUSSELL  V.  WHIPPLK 
Ik  thx  SiTPBEiiE  CoiTST,  Nkw  Yobs,  Fsbboakt,  1824. 

[ReporUd  in  2  Coiom,  636.] 

AsstruPSiT  on  note,  by  payee  against  maker.    The  plaintiff  aTerred  [ 
that  the  defendant  made  his  ctirtun  note  in  writing,  in    the  words '   . 
and  fignres  following,  to  wit :  "  Due  Lanson  Russell,  or  bearer,  one  -     ' 
day  from  date,  two  hundred  dollars  twenty-six  cents,  for  value  re-     ,  ^* 
ceived ;  as  witness  my  hand,  this  sixth  day  of  January,  in  the  year  of  V  ■* 
itar  Lord,  1823,"     By  means  whereof,  Ac,  but  did  not  aver  that  thia  j 
bote  had  been  delivered. 

Special  demurrer  and  joiuder,  assigning  the  following  canses  :  — 

1.  That  this  was  not  a  promissory  note  within  the  statnte,*  thonjb 
declared  on  as  such.* 

2.  That  the  declaration  should  have  shown  a  delivery  of  the  note. 

1  Bndj  t>.  Chandler,  aecard.     In  Carrer  v.  Hnyei,  47  Me.  267,  and  CDminlagi  a 
DMactt,  19  Tt.  308,  tht  notes  were  negotUble.  —Ed. 

•  1  K.  L.  l&l  •  Vide  Button  v.  Joboion,  10  John.  Hep.  418. 
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It  was  answered  to  the  first  point,  that  thia  instrnment  had  all  the 
technical  requisites  of  a  promissory  note,  except  a  promise  to  pay  ex- 
pressed ;  and  the  following  aathorities  were  cited  to  show  it  a  good 
not«  within  the  statute.  1  Chit,  on  Bills,  243,  n. ;  f^huttleworth  v.  Ste- 
rens,  Allan  tj.  Mawson,'  Brown  r.  Gilman  et  al.,'  Fisher  v.  Lwlie, 
President,  £o^  of  Goshen  Road  v.  Hnrtin,*  Jerome  v.  W  bitney,*  <uid 
S  Ld.  Raym.  1443. 

In  answer  to  the  second  point,  Cbatutull  v.  Gardoer  '  and  Smith  v. 
McClnre.' 

£!.  S.  Lee,  for  the  plaintiff. 

D.  D.  Barnard,  for  the  defendant. 

The  demurrer  was  noticed  as  frivolous ;  and,  being  aocordin|^j  _ 
bronght  on  out  of  its  place  on  the  calendar,  the  court  thought  it  too  ' 
plidn  for  srgnment  in  its  r^ular  order,  and  rendered 

Jvdgmmt/or  the  plaint^.^ ] 


FKEDEKIOK  A.  FRAKKLIN  t>.  JOSEPH  W.  MAROa 

Iir  IBB  Sdpsbiob  Codbt  or  Jitdioatoke,  Xew  Haupbhib^ 

DscBUBEB  Term,  183-3. 

[St^KnUd  in  a  ^MC  HampMrt  fiaporb,  864.] 

AasDUFSiT  by  the  plaintiff  as  indorsee,  apon  an  instrnnient,  in  these 
words:  — 

«OoT.  19,1880. 

"  Good  to  Robert  Cochran,  or  order,  (or  thirty  dollars,  borrowed 
money.  Joseph  W.  Maocb." 

The  case  was  submitted  to  the  decision  of  the  court,  upon  the  fol- 
lowing facts,  reported  by  an  auditor. 

On  the  19th  October,  1839,  the  defendant  sold  and  delivered  to 
Cochran  a  quantity  of  hops,  and  on  the  same  day  received  of  Cochran   ; 
the  said  sum  of  thirty  dollars,  In  part  payment  for  said  hops,  and 
thereupon  gave  Cochran  the  instrument  in  question. 

On  tbe  13th  February,  ISSl,  Cochran  indorsed  it  to  the  plaintiff, 
'n  part  payment  of  a  debt  due  from  him  to  the  plaintiff,  who  on  tbe 
same  day  presented  it  to  the  defendant  for  payment.    The  defend 

>  4  Csmp.  Bcp.  116.  *  18  JSua.  Bap.  IfiS.  ■  8  John.  Rep.  SIT. 

*  7  Id.  821.  •  7  T.  B.  696.  '6  Eiit,  *7a. 

1  JohiMon  f.  JohoiOD,  Minor,  268 ;  Hnjck  v.  M»ador,  24  Ark.  191 ;  Cvtci  w. 
flajw,  47  He,  267;  Bickelt  e.  Spencer,  29  Barb.  180;  Harrlgui  e.  I'agt,  4 
Hnin^  i4I;  Bmwd  >.  Bioknell,  17  Wis.  638,  acani.— Bd. 
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uit  tben  Btated  to  the  pluntiff  that  he  did  not  know  of  Coobnui'i 
holding  any  negotiable  note  against  him ;  that  Cochran  iraa  ihen 
owing  him ;  that  he  sold  the  hops  to  Cochran,  as  before  stated,  and 
reo^Ted  the  said  thirty  dollan  in  part  payment ;  and  had  supposed, 
until  it  vae  then  shown  to  him,  that  the  memorandom  ha  gave  was  ta 
the  common  form  of  a  receipt ;  but  that  he  now  supposed  it  was 
negotiable,  and  be  should  be  obliged  to  pay  it,  and  that  be  would  pay 
it,  if  the  pluntiff  would  wait  a  month  or  so. 

The  plaintiff  waited  for  several  months,  and  then  commenced  this 
snit. 

Cocbran  was  indebted  to  the  defendant,  upon  aooount,  at  the  time 
when  the  inBtrument  was  made,  and  oontinnea  to  be  so  indebted. 

ffa<Aett,  for  the  plaiotiS. 

E.  OutU,  for  the  defendant. 

Pabkes,  J.     The  iastrumeot  declared  npon  in  this  case  is  not  in'      . 
the  (wnal  form  of  a  promissory  note,  bat  no  particular  form  of  words   ' 
•eems  to  be  necessary  to  give  it  that  obaraoter.     Bayley  on  Bills,  8 ; 
Chitty  on  Bills,  58 ;  Casbome  v,  Dutton,  Morris  v.  Lee,  Chadwick' 
r.  Allen,  Ooshen  Turnpike  v.  Hnitin,*  RoBsell  v.  Whipple,  Mitchell 
V,  Culver.*  _  , 

It  has  repeatedly  been  held  that  the  words  "  value  received,"  though 
usually  inserted,  are  not  essential.    S  Kent's  Com.  50 ;  Poplewell  v.   . 
Willson,  McLeed  v.  Snee,  Emery  v.  Bartlett;*  Bayley,  24;  Sel.  N.  P. 
886. 

The  note  in  this  case  shows  that  it  is  founded  upon  a  sufficient  con-     ^  . 
rideratiou,  it  purporting,  on  its  face,  to  have  been  ^ven  for  money 
borrowed;  and  "good  to  R.  C,  or  order,"  is  equivalent  to  a  promise  t 
to  pay  R.  C,  or  order.* 

Jvdgmtntfor  this  pUnnttfff 

>»  John*.  SIT.  •  TCow,  S8T. 

*  White  ».  Ledwtck,  A  Dong.  947 ;  Onnt  >.  Da  Coita,  S  H.  A  Set.  S51 ;  Hatch  v. 
TraTM,  II  A.  &  E.  TOa ;  Deny  v.  Chamben,  1  Hud.  A  B.  4Sa ;  Benjkuiin  v.  TillmBn, 
SMcL.  SIS;  KencUH  o.GilTln,  16  Me.  181;  Townund  b.  Derbj,  8  Met.  360 ;  Kin*, 
nun  V,  Blrdinll,  2  E.  D.  Sm.  806;  Hubble  v.  Fog&rtie,  8  Rich.  41S;  Leonard  «. 
Walker,  Bra^t.  208 ;  Mehlberg  s.  Tiiher,  21  Wii.  807,  aecord. 

Bailer  ■*■  Smock,  SI  Mo.  218 ;  International  Bank  v.  German  Bank,  8  Ho.  App. 
K%  tontra.  —  Ed. 

*  Ld.  Raym.  1656. 

*  Onlj  10  much  of  the  cbm  ii  given  ai  relate!  lo  the  nature  of  the  InitrDinDnt  !■ 
fUMtion.  — Ed. 

■  Huaier  V.  Winalow,  SO  Me.  170  (aonib),  aecord. 

falmer  i>.  McLennan,  22  Up.  Can.  C,  P.  26B,  686,  antra. 

See  Clark  v.  SaTage,  20  Conn.  2M ;  Btowb  d.  Oilman,  IS  Han.  16B. 

Goof.  Harmon  e.  Judm,  T  Ind.  80^.  —  Ed. 
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BANK  OP  ORLEANS  «..  MERRILI-.  PRESIDENT  OF 
THE  CLINTON  BANK. 

Ix  THE  SOPBBKX   CotlBT,  NsV  YOBK,  JuinJXKY,  1812. 

[BeporttdiKi  301,^06.] 

Ov  demairer.    The  Clinton  Bank,  an  aeBociation  formed  nndcr  ibi, 
general  bnnking  law,  isaned  a  certificate  of  deposit,  payable  to  ths 
order  of  S.  Benedict  at  six  months,  with  interest,  of  which  the  pluntifl  ''. 
was  indorsee.    The  queBtion  raised  by  the  pleadings  was,  whether  an  | 
action  could  be  mainlined  against  the  bank  on  this  instrnment.  I 

If.  BtU,  Jr.,  for  the  defendant. 

C  M.  iTen/nru,  for  the  plaintiff. 

Per  Curiam.  The  instrument  in  question  is  in  effect  a  negotiable'  ■ 
promisBorj  note.  We  cannot  sanction  it  as  the  bans  of  a  right  of  ' 
recovery,  without  disregarding  the  provisions  of  the  statute  against 
the  issue  of  a  spurious  and  illegal  enrrency.  The  case  is  within  th« 
principle  of  Safford  o.  Wyokoff,'  and  Smith  4  Warner  ti.  Strong.* 
The  defendant  most  hare  judgment 

Ordered  accordingly.' 

•  I  Hill,  11.  *  S  Hill,  241.  ' 

*  Hlller  B.  Auiten,  18  How.  21B ;  6  HcL.  16S,S.  0.;  Welton  d.  Aduni,  4  C«L  87; 
BnuDiangim  v.  Tallant,  29  Cal.  608 ;  Poormtn  v.  Mill*,  S6  Cat.  118 ;  Kilgore  n.  Bulk- 
ley,  14  CoQiL  383 ;  Ctiej  v.  HcDongald,  7  G*.  Bt ;  Peru  Buk  v.  Farnsworth,  IB  HI 
66S;  LaughliD  d.  Manhall,  19  BI.  890;  Siriftj  b.  Whitney,  20  HI.  144;  Huntn. 
Dirlne.  87  111.  1S7 ;  Drake  v.  UaiUe,  21  Ind.  488 ;  Lafayette  Bank  t>.  Bmgel,  61 
lod.  SeS ;  Bean  v.  Briggi,  1  Iowa,  488 ;  Blood  b.  Northup,  I  Eani.  28  ;  Fells  Point 
Co.  v.  Weedon,  IS  Md.  820 ;  Gate  v.  Pattenon,  26  Hich.  191  ;  Tripp  e.  Curteniat 
(Hlcliigan,  1877],  9  Chic  L.  N.  889;  Fnlti  v.  Walten,  2  Montana,  106;  Leavitt 
>.  Palmer,  8  Comit.  19,  34  (itmble) ;  Bamei  r.  Ontario  Bank,  19  N.  T.  1G2 ;  Parde* 
p.  VaU,  60  H.  T.  206 ;  Frank  k.  WmkIIi,  S4  S.  T.  166 ;  Johnion  v.  Hendenan,  79 
N.  Ca.  227  (MnUs) ;  Moora  p.  Oano,  IS  Oh.  300;  Howo  k.  Hartneu,  11  Oh.  St.  449; 
BeUowi  Falla  Bank  v.  Ratland  Bank,  40  VL  877 ;  Lindiey  t>.  McClelland,  18  Wit 
4B1,  {tmble],  aeemd. 

Anitin  r.  Miller,  4  W.  L.  J.  627  ;  Patterton  n.  Poindexter,  S  W.  &  S.  227  j  Chan 
Uj  w.  Dnllei,  a  W.  A  S.  868  ;  Lebanon  Bank  «.  Mangan,  28  Pa.  452,  contra. 

CgaLIVnetr.Oardiiwr,29\  T.IU;  HotchkiM  p.  MmlwT.ia  N.  T.  47B  — 1» 
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DANIEL  W.  CUKRIEB  abb  AyoTHBB  v.  FSEDEBICK  LOCK* 
WOOD. 

Iv  THB  StrpBBUx  CouBT  OT  Ebbobs,  OomiBCTiciTT,  OoTcmMM 

TsBM,  1878. 

[B^Mrted  in  40  ConnKticuC  A7>orK,  840.] 

Absuhpsit,  npoD  a  Tritten  inBtrnment  daicribed  as  a  note,  with  tlM^ 
Mmmon  coants ;  bronght  ori^ally  before  a  justice  of  the  peaoe,  aod  | 
appealed  to  the  Court  of  Common  Pleas  of  Fairfield  Connty,  and  tried 
in  that  court,  upon  the  genural  issue  closed  to  the  court,  with  notice 
that  the  action  was  barred  by  the  Statute  of  Limitations,  before  Brefft- 
ter,  J.    The  suit  was  brought  June  1, 1872. 

In  the  special  count,  the  pkintifis  averred  "  that  the  defendant,  in 
and  by  a  certain  writing  or  note,  under  his  hand  by  him  well  executed, 
dated  the  22d  day  of  January,  186S,  promised  the  plaintiffs  to  pay  to 
them  for  value  received  the  sum  of  seventeen  dollars  and  fourteen    i 
cents,  as  by  the  said  writing  or  note  ready  in  court  to  be  shown  ap-   . 
pears." 

ITpoD  the  trial,  the  plalnUfb  offered  in  evidence  the  following! 
writing :  —  j  ^ 

"  117.14.  Bbidgkpobt,  Jan.  22, 186S.     I 

"Due  Camer  &  Barker  seventeen  dollars  and  fourteen  cents,  Talnel 
received.  Fbsdkkice  Lockwoos.'*     I 

At  the  time  the  note  was  given,  the  plaintiffs  were  partners  under 
the  name  of  Currier  &  Barker. 

The  plaintiffs  claimed,  as  matter  of  law,  that  the  writing  was  a 
promissory  note  not  negotiable  under  the  statute,  and  was  not  barred 
until  seventeen  years  from  its  date ;  also  that  the  facts  proved  an  ao- 
knowledgment  of  the  debt,  and  a  new  promise,  which  took  it  out  of 
the  Statute  of  Limitations.'  The  defendant  clumed  adversely  to  each 
of  these  claims. 

The  eonrt  ruled  adversely  to  the  clums  of  the  plaintifEa,  and  held 
that  the  debt  was  barred  by  the  Statute  of  Limitations,  and  rendered 
judgment  for  the  defendant  to  recover  his  costs. 

The  plaintiffs  moved  for  a  new  trial. 

Thompton,  in  support  of  the  motion, 

Here  is  no  variance.  The  writing  imports  a  **  promise  to  pay,"  and 
U  is  set  forth  according  to  its  l^al  effect.  Smith  v.  Allen ;  Edwardn 
Ht  Bills,  131 ;  1  Am.  Lead.  Cas.  (6th  ed.)  888.    The  acknowledgment 

I  rehtw  to  the  walvtr  of  the  Stotuta  of  IdmiUtions  M 
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of  inilebtediiess  implieB  a  promise  to  pay,  and  conBtitatea  a  promiBsoir 
not«.  CnmmiDgB  v.  Freeman,'  Marrigan  v,  Pago,*  Fleming  e.  Surge,* 
BreoMr  v.  Wightman,*  Brewer  v.  Brewer,*  Lowe  v.  Marphy,"  Johnson 
p.  Johnson,'  Harrow  v.  Dugan,*  Eilgore  V,  Bnlkley.*  If  thft  instro* 
ment  is  H  "  note  not  negotiable,"  it  is  not  barred  by  the  StatatA  <A 
Limitations,  aach  notes  running  seventeen  years. 

2/ockwaod,  oontra. 

A  note  most  contun  a  legal  promise  for  the  certain  payment  of  • 
nertain  som.  1  Parsons  on  Notes  and  Bills,  28,  24;  Story  on  Promis* 
•ory  Notes,  S  14 ;  Bourier's  Law  Diet.,  Due  £iU,  Promiasory  NbUy 
and  1 0  U.  An  acknowledgment  of  a  debt  is  not  a  promiasory  not«. 
1  Parsons  on  Notes  and  Bills,  25  ;  Byles  on  Bills,  11,  28 ;  Smith  v. 
Allen,  Beeching  t>.  Weatbrook,"  Melanotte  v.  Teasdale,"  Bowles  r. 
Lambert."  The  note  most  contain  and  must  express  iheprotniae  ot 
the  debtor  to  pay  the  money.    1  Parsons  on  Notes  and  Bills,  25. 

SsTuouit,  C.  J.  The  first  question  in  this  case  is  whether  the' writ- 
ing sued  npon  is  a  promissory  note  within  the  meaning  of  those  words 
in  the  Statute  of  Limitations.  The  statute  ia  as  follows :  "  No  action 
shall  be  brought  on  any  bond  or  writing  obligatory,  contract  under 
■eal,  or  promissory  note  not  negotiable,  but  within  seventeen  years 
next  after  an  action  shall  accrue."  The  instrument  sned  npon  ia  as 
foUowB :— • 
*«tlT.14.  Brtoqefobt,  Jan.  22, 1863. 

"  Due  Currier  &  Barker  seventeen  dollars  and  fourteen  cents,  value 
received.  Fbbdbbick  Lockwood." 

Promissory  notes  not  n^oUable  are  by  the  statute  above  recited 
pnt  upon  the  footing  of  specialties  in  r^ard  to  the  period  of  limita- 
tion, and  for  most  other  purposes  such  notes  have  been  regarded  as 
specialties  in  Connecticut.  The  iuatrumeut,  however,  to  which  this  ' 
distinction  has  been  attached  is  the  simple  express  promise  to  pay" 
money  in  the  stereotyped  form  familiar  to  all.  The  writing  given  in^ 
evidence  in  this  case  is  a  due  bill,  and  nothing  more.  Such  acknowl- 
edgmenta  of  debt  are  common,  and  pass  under  the  name  of  due  bills- 
They  are  informal  memoranda,  sometimes  here,  as  in  England,  in  the 
form  "10  U."  They  are  not  the  promisaory  notes  which  are  clasaed 
with  apecialtiea  in  the  Statute  of  Limitationa.  The  law  impliea,  indeed, 
a  promise  to  pay  from  such  acknowledgments,  but  the  promise  is  sim- 
ply implied,  and  not  express.    It  ia  well  said  by  Smith,  J.,  in  Smilh 


>  2  Humph.  148. 

*  4  id.  247. 

■6AU.37S. 

•  7  WatU  &  Setg.  WL 

•  Oaa.688. 

•  g  la.  841. 

>  Ulitor  (AU.),  268. 

*  e  Dans,  84L 

>  14  Con.  1 

W8Mm«  «Wela.412. 

u  IS  14.  aia. 

n  H  m.  as7. 
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v. Allen,  "Where  a  vriling  oontains  nothing  more  than  a  bare  ■»' 
knowledgment  of  a  debt,  it  doeq  not  in  legal  construction  import  ao  I 
express  promise  to  pay;  but  where  a  vriting  imports  not  only  the  V 
acknowledgmeat  of  a  debt,  but  sn  agreement  to  pay  it,  this  atnonntf  1 
to  an  express  contract." 

In  that  case,  the  words  "  on  demand  "  were  held  to  import  and  to  be 
an  express  promise  to  pay.    That  case  adopts  the  correct  prinoiplej}  ~_ljX- 
namely,  that  to  oonstitute  a  promissory  note  there  must  be  sn  expresi'  ^"^ 
as  contradistinguished  from  an  implied  promise.     The  words  "  on  dft;^'      , ' 
mand  "  are  here  wanting.     The  words  "  val  le  received,"  which  are  in  .    * '  '^  ■' 
the  writing  signed  by  the  defendant,  cannot  be  regarded  as  equivalent   l    ~  f'"- 
to  the  words  "  on  demand."    The  case  of  Smith  v.  Allen  went  to  the  J  i  V  ' 
extreme  limit  in  holding  the  writing  there  ^ven  to  be  a  promiwory     ;      ^  j  ^^ 
note ;  and  we  do  not  feel  at  liberty  to  go  farther  in  tb^  direction  than    ''  ", '  f 
the  court  then  went.  ^     '  .  ',  j  '^ 

A  new  trial  is  not  advised.  '.;>"..'     < 

In  this  opinion  Fa2k  and  Casfbmteb,  JJ.,  concnrred.*  - ,   '    . .  ,       T.^^J 

>  FosrtB,  J.,'  with  whom  Phelps,  J.,  concurred,  delivered  a  dtiMOtlDg  opinion,  j  .  ,  .1  ' !  - . 
the  material  part  of  wblcb  Is  contained  in  (he  following  extract :  —  , 

"  DiMentB  FosTBK,  J.  That  the  paper  before  ui  ii  more  correct!  j  described  aa  a 
Ane  bill  thao  at  a  promlsibrj  note  i*  onqaeationable.  That  it  vonld  be  regained 
unoiigbiuiiieM  toea,  In  the  dailj  tranaactlona  of  life,  a*  cocferring  the  aame  rjghta 
■nd  impoiiDg  the  aame  liabilitie*  ai  a  promioory  note,  leems  to  me  eqaally  lutquai- 
tionabte.  It  vai  so  regarded  bj  the  parties  to  it.  It  wm  so  treated  and  so  spoken  of 
whenerer  it  was  alluded  to.  This  [s  manifest  frooi  the  record :  '  The  defendant  came 
into  the  store  of  said  Barker  (one  of  the  pUlntiOk),  and  said  to  him,  "  Hare  70U  that 
note  )  "  or,  "  Where  is  that  no1«  1 "  and  that  he  "  wished  to  settle  It."  Barker  told 
him  "  the  note  was  In  Mr.  Sterens'i  hands,"  &c.'  Anj  writing  im[KirttDg  a  debt, 
and  an  obligation  to  paj  it,  especially  If  it  contains  the  words  '  for  value  received,' 
Is,  In  the  popular  Judgment,  a  note.  This  Instrament  is  clearlj  of  that  character. 
It  WM  clearlj  the  intent  of  the  parties  so  to  make  it ;  and  it  ii  evident  that  thej 
foppoied  thej  had  10  made  it.  To  hold  otherwise  would  seem  to  be  contrary  to  the 
doderstandlng  aad  intent  of  the  parties." 

The  following  case*  accord  with  the  decdsion  In  the  principal  case  :  HcLaln  r. 
Bntberford,  Uemptt.  47  (wmUe) ;  Gray  v.  Bowden,  £8  Pick.  282 ;  Davis  v.  AUui, 
i  Comst.  168  (»>iiM«) ;  Hotchkiss  v.  Masher,  48  N.  Y.  478  {tanblii) ;  Bead  r.  Wheeler,  , .  ', 

S  Tirg.  60  (oremiled),  accord.  '   1  '•    "     . 

Bat  see  Fleming  r.  Barge,  8  Ala.  S7S ;  Lowe  v.  Horphy,  9  Oa.  SS8 ;  Jacqnhi  *,  .    .    ' 

Warren,  40  HI.  MB  (se«6^) ;  Ealfns  n.  WatU,  Lilt  (&  C)  197 ;  nnnejr  r.  Shirtar, 
T  Mo.  42 ;  HcQowen  v.  West,  7  Mo.  G6S ;  Payne  v.  Qardioer,  28  N.  T.  146  (mwU)  j 
Cwnmings  v.  Freeman,  2  Humph,  143,  eantm. 

Coof.  Bre  ver  v.  Brewer,  0  Oa,  C8T ;  Bowie*  v.  Utabert,  U  Dl.  3BT. —K» 
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SECTION   m. 
The   Order  or_  Promiie  musf  he  uncondtiionA. 

SMITH  o.  BOHEME. 
Ih  the  Enta's  Beitch,  Michaeluab  Teem,  1714. 

[&]»rW  in  l?ia«rt,  98-1 
t,  judgment  in  C.  B.  upon  a  note  to  pay  £72  upon  demand  ton 
value  received,  or  render  the  body  gf  A,  B.,  &a.,  to  the  Fleet  before)     \ 
nioh  a  day,  lai4  upon  the  Statute  of  Promigsory  Notes.  UJ-   / 

Serjeant  Richardson,  iot  the  plaintiff  in  error,  aseigncd  for  error,]  ^  .'' 
ibat  thia  note  being  to  become  surety  for  a  debt  only  npon  a  contin-  7   V"^ 
gency  waa  not  within  the  statute,  vhich  designed  only  to  give  aK" 
currency  to  notes  absolutely  for  money. 

That  it  cannot  be  made  at  common  law ;  for  if  a  man  will  bring  hia 
action  npon  a  statnte,  he  mnst  rely  upon  that  title,  and  cannot  asuat 
it  by  restonng  back  to  common  law.    fi  Rep.  74;  Noy,  147. 

Serjeant  Cheshire,  contra.  The  intent  of  the  act  was  only  to  mak« 
the  note  in  nature  of  a  specialty,  and  serve  instead  of  an  express  con- 
sideration \  and  there  will  be  no  reason  to  distinguish  this  from  the 
common  cases,  for  at  first  it  was  only  a  note  payable  within  such  a  Ume 
after  demand  ;  and  now  the  defendant  has  not  rendered  that  it  is  out 
of  the  case,  and  it  must  be  taken  aa  an  absolute  note  for  the  money. 

But,  supposing  it  to  be  out  of  the  statute,  it  will  be  good  at  oom- 
mon  law.  J*ro  valore  recepto  imports  a  consideration,  aasumpnt  pro 
Oper«  et  labore  facto  makes  a  good  consideration ;  so  pro  pramUt, 
2  Lev.  163.  And  the  mention  of  the  statute  will  not  hurt  Vent. 
108.  An  action  for  taking  away  hia  wife,  contra  formam  stat^  was 
held  well,  though  no  statute  in  the  case,  and  those  words  were  re- 
fected. 

Richardton,  reply.  This  ^reed  not  to  be  an  iudorsable  note  from 
the  time  of  making  it,  which  is  the  intention  of  the  statute,  and 
nothing  subsequent  can  make  it  ao. 

Pro  valore  recepto:  here  ia  no  averment  of  consideration,  but  onl? 
a  recital  that  there  is  such  a  note. 

As  to  the  case  in  Yent.,  there  is  a  diSerence  between  the  mention 
tt  a  atatnte  where  tliere  ia  none  at  all  and  where  there  is  one ;  bat 
the  plaintiff  has  tnialaken  hia  case  upon  it. 

Pabebb,  G.  J.    It  is  not  lud  that  he  made  anch  a  note  for  valM 
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received,  which  is  onl7  a  recital  of  the  words  of  the  note ;  and  then 
oomea  Jhiit  <merabil.  vigore  4tat.  «f  »te  <merabit.  mUUns  in  cont.  <ndo 
mtper  te  aia.,  bo  that  the  ohaigeableneH  bj  force  of  the  itatnta  is 
made  the  consideration.  ^ 

Eyre,  J.,  aooordant.    The  statute  intended  only  to  make  notceior'O^v-'^'' 
jjOntg  negotiable  for  the  ease  of  merchants.    Suppose  a  declaration  \ 
wore  on  indebit.  aatumpait  generally  pro  open  «t  labore  facL,  I  qaet> 
(ion  whether  it  would  be  good,  .A^mtmatur^' 


JOSSELTN  V.  LACIEB. 
Vk  ths  Koto's  Bbncb,  is  Ebbob,  Easibb  Tbbi^  1710. 

{lUporUd  in  10  UUhm  Rtpartt,  3Qt,  SLIt.] 

This  was  a  writ  of  error  upon  a  judgment  given  in  the  Conrt  of 
Common  Pleas  in  an  action  of  aesumpsit,  where  the  plaintiff  declared 
that  Evans  drew  a  bill  upon  Josselyn,  requiring  him  to  pay  Lacier 
seven  pounds  every  month  (the  first  payment  to  begin  in  December, 
about  two  months  after  the  date  of  the  note)  outjiLiJie  grQwing^auV 
nintencfl  nf  TCvana,  and  placejmo.Jjis  account ;  that  Lacier  carried  the 
note  to  Josselyn,  who  accepted  it,  and  prooiiaed  to  pay  it,  tecundwn 
tenorem  biBtsj  by  which  acceptance,  according  to  the  custom  of  mcN 
chants,  he  became  liable ;  and  that  afterwards  he  refused  to  pay,  &o. 

The  defendant  pleads  non  aantmpait  inft-a  sex  annot;  and  judg- 
ment  was  given  for  the  plaintiff,  upon  which  judgment  the  present 
writ  of  error  is  brought, 

SrmUhwayt,  Serjt.,  who  was  of  counsel  for  the  plaintiff  in  error, 
owned  that  the  defendant's  plea  was  naught ;  for  the  promise  being 
tr>  do  an  act  upon  a  future  day,  the  plea  should  not  have  been  non 
tttntmpsit,  &c.,  but  that  causa  actionia  non  accredit  infl'a  sex  annoa. 
But  he  insisted  that  the  declaration  was  vicious ;  for  the  plaintiff  de-| 
elared  upon  the  custom  of  merchants  concerning  bills  of  exchange,',  ' 
and  yet  sets  forth  sach  a  bill  as  in  the  very  nature  of  it  appears  notj 
to  be  a  bill  of  exchange.  It  is  essential  to  a  bill  of  exchange  to  be' 
negotiable,  which  this  cannot  possibly  be;  because  it  is  to  pay  upon 
a  contingency,  "out  of  the  growing  subsistence"  of  Evans.  If  it 
should  be  objected  that  there  is  set  forth  in  the  declaration  an  ex* 
fireas  promise  to  pay,  it  may  be  answered  that  this  will  not  help  the 
Blatter ;  because  a  naked  promise,  a  nudum  pactum,  is  not  in  law  • 

l]|(nian*.JaMS,lCT.*J.  169;  SnwOer  v.Ed«y,  I6IlLS31,«)H>A<-fti 
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■nfficient  fonnd&tion  for  an  action.  There  mtut  be  b  oonaidentioa , 
tad  the  oonBideration  must  be  particnlarly  get  forth  tn  the  declaration, 
that  BO  the  court  may  jadge  whether  it  be  sufficient  to  maiDtain  an 
action.  In  the  case  of  Foster  v.  Smith,'  the  plaintiff  declared  that 
the  defendant,  being  indebted,  promised  to  pay ;  and  it  was  held  tliat 
the  consideration  was  not  sufficiently  set  forth,  for  that  the  plaintiff 
ought  to  have  specified  the  cause  of  the  debt,  as  money  lent,  goodfl 
•old  or  delivered,  Ac.  In  the  case  of  Frioket  v.  Manly,'  "pa» 
luium  temput  he  should  forbear,"  is  held  not  a  good  consideration  j 
becaose  no  certain  judgment  can  be  made  what  portion  of  time  that 
is.  h.  consideration  of  forbearance  for  a  convenieDt  time  will  be 
good ;  but  then  there  mast  be  an  BTerment  how  much  time  he  did 
stay.*  In  the  case  of  Wife  v.  Wife,*  in  an  assumpsit  by  an  exeoutor 
the  pluntiff  declared  that  the  defendant  being  indebted  to  the  testa- 
tor in  the  sum  of  twenty  pounds,  according  to  an  agreement  between 
them  made,  promised  to  pay ;  and  after  verdict  for  the  plaintifi",  upon 
non  assumpsit,  the  judgment  was  arrested  for  want  of  setting  forth 
this  agreement.  The  case  of  Pearson  v.  Ganell  *  was  strongly  insisted 
upon,  as  a  case  in  point,  to  prove  that  this  was  not  a  bill  of  exchange, 
and  that  a  declaration  upon  it  as  a  bill  of  exchange  was  erroneous. 

Mr.  SeevM,  in  affirmance  of  the  judgment,  argued  :  — 

First,  that  this  was  a  good  bill  of  exchange  ;  for  the  words  "  out  of 
my  growing  subsistence"  do  either  import  some  interest  or  eSeots 
that  the  acceptor  had  of  the  drawer  in  his  hands,  or  they  are  idle  and 
insensible.  If  the  former,  then  the  case  is  in  effect  this :  A  draws  a 
bill  upon  B,  requiring  him  to  pay  C  so  much  money  out  of  the  money 
that  is  in  his  bands ;  non  re/erl  whether  B  has  any  money  of  A  ac- 
tually in  his  hands,  for  by  his  acceptance  he  is  estopped  from  saying 
the  contrary.  But  if  the  words  are  insensible,  then  they  are  snr* 
plnsage. 

Secondly,  he  argued  that,  supposing  this  not  to  be  a  good  bill  of 
exchange,  there  was  an  express  promise  laid,  and  a  sufiicient  consid- 
eration to  support  it.  Labor  and  trouble,  dbc,  are  sufScient  consid- 
erations to  Buppoit  an  assumpsit,  as  a  valuable  one ;  for  almost  any 
consideration,  though  ever  so  small,  has  been  held  sufficient  to  support 
this  sort  of  action.  8  Oo.  77 ;  1  Sid.  369 ;  1  Vent.  71, 74.  lie  insisted 
that  the  drawing  the  bill  was  a  request  and  authority  to  demand  the 
■■  money,  and  that  the  trouble  the  plaintiff  was  at  in  demanding  the 
money  was  a  good  consideration. 

BranthuKiyt,  Serjt.,  replied  that  the  going  of  the  plaintiff  to  demand 
the  money  was  no  part  of  the  contract,  nor  any  advantage  to  th* 
party  tlat  made  the  promise.  Ai^ournatia: 

1  Cro.  Car.  81.  M  Sid.  46.  *  By  ^nndtuun,  J.,  1  Sid.  U 

*  2  L«T.  1G2.  •  4  Uod.  213. 
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Paskeb,  0.  J^  delirered  Uie  opinion  of  the  court. 

In  this  case,  two  points  are  oonsidenble :  first,  whether  thia  be 
a  good  bill  of  exchange.  We  are  all  of  opinion  that  it  is  not 
within  the  cnstom  of  merchanta;  it  concerns  neither  trade  nor 
it  is  to  be  paid  out  of  the  growing  sabsiBtence  of  the  drawer 
party  die,  or  hia  subtiatenoe  be  taken  away,  it  is  not  to  be  pud.  It  may 
-  be  never  paid,  and  yet  hia  credit  nnimpeaohed ;  it  ia  not  payable  "to 
order,"  nor  "for  value  received."  It  does  not  appear  whether  th* 
party  that  is  to  receive  it  is  to  receive  it  upon  account  of  a  fonner 
debt,  or  ia  to  receive  a  bounty. 

Ab  to  the  second  point,  viz.,  whether  if  the  bill,  by  cnstom  of 
merchants,  ia  not  a  good  bill  of  exchange,  it  may  not  be  supported  by 
the  promise.  All  of  us  are  of  opinion  that  it  cannot.  For  as  to  that 
matter,  it  stands  thus :  guorwn  pramiaaorum  ratione,  Ao.,  and  in  con- 
nderatione  tnde  he  promised  to  pay,  &o.  The  word  "  inde "  plunly 
refers  to  the  bill  as  supported  by  the  custom ;  and  consequently,  if 
that  faila,  the  consideration  must  do  so  too. 

The  Judfftneia  was 


thia  be 

-t  a  biUV    ,  \J 
credit  sVW'^ 
;  if  ther 
It  may  I 


ANDREWS  V.  FRANKLIN. 
Lr  THB  Euro's  Bbhcb,  Hiuibt  Tbbh,  1717. 

[IbperUd  in  1  Strange,  M.]  L.-  , 

Casb  npon  a  promissory  note  to  pay  within  two  months  after  sadi  [^^^^^ 
a  ship  is  pfud  ofi,  and  oonnts  upon  the  statutes.  | 

Bremlhteaj/t,  Seijt.,  insisted  that  this  is  not  negotiable,  it  being 
upon  a  contingency  which  may  never  happen.  Jocelyn  v.  Laserre, 
upon  a  writ  of  error,  was  ft  bill  to  pay  out  of  the  drawer's  growing 
subsistence ;  and  that  was  held  not  to  be  negotiable  as  a  bill  of 
exchange.  >  ^'J- 

Sed  per  Ouriam.    The  paying  ofE  the  ship  is  a  thing  of  a  publiol^l!'' 
nslore;  and  thia  ii  negotiable  as  a  promissory  note.  | 

Judgment  pro  quer.' 

1  "  The  InitrnmeDt,  or  wridag,  which  conaUtatei  a  good  bill  of  exchange,  Moord-l 
bg  to  the  Uw,  Huge,  and  cnitom  of  mercfaRtitt,  mnit  curj  with  it  %  ptrtaaal  and 
certain  credit  giTen  to  the  drawer,  not  confined  to  credit  npon  in;  Amg  otjund;  H 
h  upon  the  isredit  of  the  ptnm'i  lund,  ai  on  tha  hand  of  the  drawer,  the  indotMr,  or 
the  pereon  who  negotiate*  it ;  he  to  whom  inch  bill  1*  made  payable  or  indorwd 
takes  it  npoD  no  particnlar  event  or  aM>Iii^«n^,  except  tlie  failnre  of  the  general  pe(^ 
•MMl  ere^t  of  the  pereoni  drawing  or  negotiating  the  lame."  Per  Lord  Ch.  J. 
I>B  Grey,  in  Dawke*  e.  De  Lorane,  8  Will.  218.  — ,Bd.  ' 

>  Erani  o  Underwood,  1  Will.  2fl3 ;  LewU  ».  Orde,  Cunning.  BUla,  113;  Baradf 
a  Baldwin,  7  Uo±  41T,  419  (amUe).  aeconL 

BM  M*  Weidler  D.  Eauflman,  14  Ob.  tfS.MO;  StOTy,  Billi  (4«d.),fi8.  — B*. 
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AFFLEBT  o.  BIBCOLPH. 
Iv  THB  Enro'g  Bbnch,  Hilabt  Txbic,  1717. 

[Cikd  w  8  MatUm  Rtjx^,  86B.] 
1'hx  note  was  in  these  vorda:  "I  promise  to  pay  T.  M,  so  much  V - 
money,  if  my  brother  doth  not  pay  it  within  snoh  a  time."    Jadgmeat      V> 
was  arrested  after  a  verdict,  beoaooe  the  drawer  was  not  the  orijpnd  1 
debtor,  but  might  be  a  debtor  apon  a  contingenoy.*  ^ 


JSNNET  AXD  Othxrb  v.  HERLE. 
Iv  THZ  Euro's  Bekch,  nr  E&bob,  Juke  9, 1724. 
[R^MirUd  in  2  Lord  BaymMid,  1831.] 
Is  «i  action  on  the  case  on  several  promises,  there  were  five  several 
ooonts  in  the  declaration  :  as  to  fonr  of  them,  the  defendants  pleaded 
non  aesumpiit,  and  issue  was  joined  npon  it;  hot  afterwards  the 
plaintiffs  entered  a  noUeproiequi  as  to  them.    But  the  other  was  upon 
a  bill  of  exchange,  wherein  the  plaintiff  Herle,  in  the  Common  Fleas,      >: 
declared  that  the  defendants,  27tli  of  September,  1720,  at,  &o^  according  W 
to  the  coBtom  of  merchants,  made  a  bill  of  exchange,  signed  with  theil 
own  hands,  directed  to  John  Fratt,  by  which  the  defendant  did  requin 
the  said  Joho  Fratt  to  pay  to  the  plaintiff  Herle  £1,945  upon  demand  "* 
ex  moneta  per  eandem  biliam  mentionata  twn  fore  in  his  hands  spec* . 
tatUe  ad  propriatarios  qvomndam  hereditamentorum  vocatorum  tha . 
Devonshire  mines  and  quarries,  eseisUnU  parte  denariomm  vocatorum  ', 
the  consideration  money  pro  emptione,  Anglice  the  parohaae,  manerii  ' 
de  Wett  JBucJUand;  that  Pratt  refoaed  to  accept  the  bill,  whereby  tho^ " 
defendants  beoame  liable  to  pay  the  plaintiff  that  som  of  money ; 
and,  being  so  liable,  promised  to  pay,  Jbc.     To  this  count  the  defend- 
ants demurred  in  the  Common  Fleas,  and  an  interlocutory  judgment 
was  ff-vea  for  the  plaintiff  Herle,  a  writ  of  inquiry  executed,  and 
£1,9^  danu^es  found,  and  final  judgment  in  the  Common  Fleas  for 
fferle.    Upon  which  the  defendants  brou^t  a  writ  of  error.    And, 
tfter  argument  by  Mr.  Solioitor-Qeneral  "Wearg  for  the  plaintifEs  in 
error,  and  by  Serjeant  Chap^  for  the  defendant,  the  judgment  of 
the  Common  Fleas  was  reversed  by  Fkatt,  C.  J.,  Fobtescce  and 
IUtuoks,  JJ.,  —  PowTB  beipg  absent,  —  they  being  of  opinion  this 
ras  not  a  bill  of  exchange,  bat  a  bare  appointment  to  pay  money 

»  Aircii  >.  Bond,  4  B.  4  jU.  679 ;  BobUni  >.  U^,  11  A.  ft  E.  SIS,  tumnf.— Bit. 
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out  of  a  paHicaUr  fond,  with  a  viev  of  faaving  it  paid  out  of  wUtdi 
fnnd  the  defenduits  probably  drew  the  bill,  and  never  designfld  the 
bill  should  be  payable  at  all  evente,  but  only  out  of  the  partionlar 
moDey  mentioned  in  the  bill,  aapposed  to  be  in  Mr.  Pratt's  faanda. 
And  it  wonld  be  very  miscbleTonB  to  make  such  notes  as  tlieae,  whivili 
vera  but  appouitments,  bills  of  exohsn^ ;  for,  at  that  rate,  if  a  tradea- 
man  applies  to  a  gentleman  for  money  for  his  bill,  says  the  gentleman, 
*  I  irill  direct  my  steward  to  pay  you ; "  and  writes  to  him,  "  Pay  la 
J.  8.  the  money  mentioned  in  this  bill  out  of  the  rents  in  your  hands.*' 
The  steward  has  no  rents  in  his  hands.  It  can  never  be  imagined 
the  gentleman  should  be  liable  to  be  sued  npon  this  as  upon  a  bill  of 
exchange.  And  the  case  of  Jocelin  and  Lasserre  was  oited,  where  a  bill 
wss  drawn  npon  an  agent  of  a  regiment,  "  Fray  pay  out  of  my  growing  j'' 

snbaiBtence,'' d;o.,  and  adjudged  no  bill  of  exchange.  And  though  thei  -^^i''^ 
counsel  objeof;<ed,  the  reason  of  that  case  was  because  it  depended  '-'  '  -"i , 
npon  a  contingency ;  jet. Jnatiee  FoHTgscirK  said  tb°  iy°^ffr"™°^  ''-'T-*' 
becanse  it  was  payable  out  of  a  partionlar  fund.fTnSTif  that  was  the 
reason  of  it.  it  is  the  case  in  point.  There  was  also  cited,  in  the  argu- 
ment  of  this  case,  the  case  of  Smith  v.  Boheme,  where  the  note  wai 
.  "  I  promise  to  pay  J.  S.  so  mnob  money,  or  render  the  body  of  J.  N. 
to  prison  before  such  a  day ; "  and  it  was  adjudged  to  be  no  negotia- 
ble note  within  the  Act  of  Parliament,  and  that  an  action  conid  not 
be  maintained  on  that  note  within  that  law,  because  the  money  was 
not  absolutely  payable,  but  it  depended  upon  a  contingency  whether 
he  would  sarrender  J.  N.  to  prison  or  not. 

Judgment  *eaa  reverted  Tuetday,  June  8, 1724.* 

>  Banbory  e.  UMet,  S  Stn.  1211 ;  Ht^dock  s.  Ljncli,  S  Ld.  TUjin.  IMS ;  Dawku 
C  DeloTdM,  2  Bl.  782 ;  3  WU».  207,  ■.  o. ;  TeWi  a.  QroTet,  1  Vm.  Jr.  280 ;  Cai- 
loa  V.  tva&tan,^  1,  R.  462;  Wilkt  d.  Adcock,  8  T.  R.  27;  Jonei  v.  Simpion.a 
B.  ft  C.  818;  Ockerman  v.  BUcktock,  12  Up.  Can.  C.  P.  8fl2;  Corp.  of  Perth  v. 
McGregor,  31  Up.  Ctn.  Q.  B.  4ee ;  Chlene  n.  WMtern  Bank,  Conrt  of  Sessioo,  Jal; 
20, 1S48 ;  Bayerque  v.  S&n  Francifco,  1  McAll.  176 ;  Waten  v!  Carleton,  4  Port. 
S06i  Weit  tr.  Formtut,  21  AU.  400 ;  Oliddon  ef,  McKinatry,  28  AU.  408;  HamiltOD  >. 
Vji\c\,  8  Ark.  541 ;  Blevini  o.  Blerba,  4  Ark.  441 ;  Henrj  v.  Huen,  6  Ark.  401 ; 
Owen  V.  LsTine,  14  Ark.  869;  Ralgmuel  v.  Ayllff,  16  Ark.  694;  MllU  t>.  Enj- 
kendall,  2  Blaukf.  47 ;  Ificholi  v.  Darii,  1  Bibb,  490 ;  Menhoo  r.  Withen,  1  Bibb, 
US;  Culiile  R.  Dubree,  S  J.  J.  Usnh.  642;  Curie  v.  Been,  8  J.J.  Hvth.  170, 174; 
fltradar  b.  Batcbelor,  8  B.  Man.  168 ;  Lantbar  t>.  Blouman,  1  I«.  An.  148 ;  Legro  >. 
SUples,  16  Me.  252 ;  Jackman  n.  Bowker,  4  Met  2S6 ;  Sea.  Nat.  Bank  v.  Lanitng,  1 
lOch.  N.  P.  181 ;  Van  Vacter  v.  Flack,  9  Mitt.  SOS ;  Wadlington  i>.  Corerl.  61  MIm. 
631 ;  UcQee  v.  Larramore,  GO  Mo.  426 ;  Harriman  e.  Sanborn,  4S  If.  H.  128 ;  Rice  k 
Porter,  1  Harr.  440 ;  Smith  v.  Wood,  1  Saxt  74 ;  Do  FotmI  v.  Fr«ry,  8  Cow.  151 , 
WordsD  e.  Dodge,  4  Den.  16S ;  Morton  n.  Najlor,  1  Hill,  688 ;  MuDger  >.  ShanniHi, 
n  TS.  T.  251 ;  Kenny  v.  Hindi,  44  How.  Pr.  7 ;  Stamp*  >.  OraTet,  4  Hawkt,  lOS, 
lU;  Oawfordir.  Cnllr,  Wright  (Oh.),  458;  Sniwi  v.  Fanuan,  1  Ob.  188 ;  BimMi 
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MACLEED  V.   8KEB. 

In  thb  Euro's  Bknch,  Hat  %  1727. 

[Beported  in  i  Siraagt,  702.] 

£bbob  of  K  judgment  in  C.  B.,  wherein  the  pIuntifF  deolares  tbikl 
A.  B.  drew  a  bill  of  exchange,  dated  26th  of  May,  whereby  he  n-l 
qaeated  the  defendant,  one  month  after  date,  to  pay  to  thej^aintiff,  or  I  i 
order,  £9  IQgi  "aa  n^y  (]aarterl^half-pay,  to  be  due  from.j4th^  of] 
J^ne  to  Sith  of  September  next,  ljy_jd"vanc"e7'  jSd  the  action  it t 
against  the  defendant  upon  hia  acceptance,     '  I 

It  was  objected  that  this  was  no  bill  of  exchange,  because  it  is  not 
to  pay  in  all  eventa,  but  is  left  to  the  pleasure  of  the  person  on  whom 
it  is  drawn  either  to  advance  the  money  or  not;  and  it  was  com- 
pared to  the  case  of  Jocelyn  v.  Laserre,  which  was  to  pay  out  of  hia 
growing  subsistence,  and  to  the  case  of  Jenney  v.  Hetie,  which  ww 
payable  out  of  a  particular  fund,  and  in  both  cases  held  to  bo  no  bill» 
of  exchange. 

Sed  per  Ouriam.    The  quarterly  half-pay  is  a  certain  fund,  which! 
the  growing  subsistenoe  was  not :  the  mention  of  the  half-pay  is  only'    .  ^ 
by  way  of  direction  how  he  shall  rej^raburse  himself,  but  the  money' is  rf-^ 
■till  tp  be  advanced  on'tEe  credit  of  the  person."  ^he  reason  it  waaP 
held  no  bill'  oF  excEahge^In' Jenniy'u.  ITerTe  was  because  it  was  no  I 
more  than  a  private  order  to  a  man's  servant.  ^ 

Judgment  a^ 


BEARDSLET  t».  BALDWIN. 

Is  THx  Etno'b  Bbkch,  Easteb  TsBif,  1741. 

[Reported  in  2  Siranga,  llGl.] 

r  note  to  pay  money  within  so  many  days  after  the  deJ^/,-^ ' 

(endant  should  marry,  was  (on  consideration)  held  not  to  be  a  n^otu" 

able  note  within  the  statute.* 

*.  Eddz,2  Whart.2S3;  Kinney  r.  Lee,  10  Te».  156!  IJndMy  e.  Prioe,  SB  Tei.  2M: 
Andrew*  o.  Hurey,  S0  Tex.  128 ;  AvereH  •.  Booker,  IS  Gntt.  108 ;  BUte  v.  Cole- 
m*n,  22  Wii.  415,  occonf. 

Utwdell  B.  Cnnningham,  22  Mo.  124,  amtra. 

CoDf.  ChtckeriDSu.  Oreenleaf,  Q  N.  H.  51;  Skillen  r.  Kchmond,  48  B&rb.  128) 
BuU  B.  Sinw,  28  N.  T.  670.  —  Kd. 

■  R«non  V.  Daulop,  Cowp.  G7I ;  Ctaiene  v.  Wettem  Bank,  Court  of  Setrion,  Joly 
¥t,  1648;  Kentucky  Bank  V.  Baaden,  S  A.  E.  Muih.  184;  EwrlyD.  McCart.SDui^ 
4U;  Kedman  c.  Adomi.  51  Me.  429;  Ketley  v.  Ha^or,  i  BlU,  268;  Lawny  •. 
Btewird,  8  Bosw.  505 ;  Coanin  v.  LedUe,  81  Fa.  606,  accord.  —Ed. 

*  Peanon  v.  Garrett,  4  Mod.  242 ;  Bobert*  v.  Peake,  1  Burr.  828 ;  Exparta  Tootd^ 
ITes.  8*2:  Hm  V.  HaUord,  2  B.ttP.ilS;  Palmer  v.  Pratt,  2  Blng.  186;  Bdli  «. 
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BBOT.  in  J  HAUTIJT  V.  WILKDITSON.  Kl 

KINGSTON  V.  LONG. 
Lr  TOB  KmQ*s  Bbmch,  Miceaslhab  Tsbm,  1761. 

[SeporUd  i-Q  BaiTeg,  BOli  (fl  Bd.),  IS.) 
Thb  pl&intJfE  bronght  aa  action  as  indorsee  against  the  defeiid4 
u>t,  aa  acceptor,  npon  an  order  importing  to  be  payable, — froTidedl 
*Tin  tr""^  T^t—^Upa^  21L,  certain  letters  writt^  Jj;  Uie  .  draw.^  J^_ejW 
complied  with ;  and  the  court  held,  clearly,  that  the  plaintiff  coald 
not  recover,  though  the  acceptance  admitted  a  complianio  with  thi 
t«rma.  For  the  order  was  no_JaU-iuitil  after  Buch  compliance :  anjl 
if  it  were  not  a  bill  when  drawn,  it  contd  not  afterward  become] 
one.  [  7 


T^ek,4.  ^■■r 


HARTLEY  b.  WILKINSON  juro  Akothw;. 
Is  THs  Kma'a  Bsnch,  Apbil  15, 1816. 
[lUporUd  in  4  ifaule  f-  Sdwyn,  6,] 
Absoicpsit  by  the  plaintiff  as  indorsee  ag^nst  the  defendants  as] 
makerB  of  a  promisaory  note.     Plea :  non  aasumpait.  ' 

At  the  trial,  before  Lord  Ellenborongh,  C.  J.,  at  the  Middle- 
sex sittings  after  last  term,  the  note  produced  in  evidence  waa 
thus:  — 

"  We  jointly  and  severally  promise  to  pay  Mr.  Foster  or  order  tha     A^ 
sum  of  £25 ;  being  the  amount  of  the  purchase-money  for  a  quantity  ^ 
of  fir  belonging  to  Mr.  Hartley,  and  now  lying  in  the  parish  of  Fil-J 
llngham."     Signed  by  the  defendants.    Indorsed  by  J.  F.  f 

Also  indorsed :  "  This  note  is  given  on  condition  that,  if  any  dis^f 
p'lte  shall  arise  between  Mr.  Hartley  and  Lady  Wray  respecting  thai 

flf   ill*  nAtfi  #n  "Kfl  v/ii/1  *'  •  ' 


fir,  the  note  to  he  void.' 
It  was  proved  that  tb 
defendants  subsorihed  it ;  and  thereupon  it  was  objected  that  it 


It  was  proved  that  this  indorsement  was  upon  the  note  before  .thei 


Sarell,  B.  A  E.  N.  P.  3S ;  Suiiell  d.  Wells,  6  Up.  Can.  o,  i.  T2S ;  Corbett  t>.  State, 
M  Ga.  287;  Kellog  f.  IleramingiTAj,  IS  HI.  604;  Ringsburj  n.  Wall,  eSUl.  811; 
Tacker  b.  Uaxwell,  11  M«m.  148 ;  Grant  v.  Wood,  12  Grsij,  220 ;  Soiinmon  b.  Sc«ai- 
ID0D,28N.  H.  419;  Loftiu  f.  CUrk,  1  Hilt.  SIO;  Ssukett  o.  Palmer,  2S  Barb.  179; 
Van  Wftgfner  v.  Terrett,  27  Barb.  181 ;  James  d.  Hagar,  I  Daly,  517 ;  Weidler  ». 
Ktutnoaii,  14  Oh.  466 ;  Gilleipie  v.  Mather,  10  Barr,  28  ;  Wiggiui  v.  Vaugbt,  Cbert^ 
)1 ;  Sheltou  i*.  Bruce,  0  Terg.  24 ;  SalJntB  r.  Wright,  11  T«x.  573 ;  Downer  v.  Twikmt, 
"  Vt,  204,  otxord. 

?aii£  GoM  1.  KelKH),  1  Bur.  320.— En. 
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31!  BBAHAJf  V.   BDBB.  [OHAP.   L 

oot  a  Degotiable  note  within  the  Act  of  Parliament,'  and  that  an  action 
Dould  not  be  mdntalned  upon  it,  becanse  the  money  wag  not  abro- 
Intely  payable ;  bat  it  depended  upon  a  oontingenoy  whether  a  di» 
pate  sboald  exist  between  Mr.  H.  and  Lady  W.  or  not.  His  I«rdahip, 
being  of  that  opinion,  directed  a  nonsnit.* 

JBamewaU  now  moved  to  set  aside  the  nonsnit,  and  took  this  dis- 
tinction, that  here  the  note  was  originally  for  the  payment  of  money 
the  very  moment  it  was  made,  and  did  not  depend  upon  any  contin- 
gency to  make  it  payable.  A  right  of  action  vested  upon  it  irMantef. 
And,  therefore,  this  is  not  like  a  note  which,  by  matter  ex  pottfaotOy 
is  to  become  a  note  for  payment  of  money,  but  being  a  note  in  the 
first  instance  payable,  withoat  waiting  any  contingency,  it  di£EeF8  from 
any  other  note  only  in  this  respect,  that  the  payment  might  hereafter 
have  been  defeated  by  a  contingency,  which  contingency  has  not  hafh 
pened. 

Lord  EixsNEOBOiraH,  C.  J.  How  can  it  be  s^d  that  this  note  is  a 
negotiable  instrument  for  the  payment  of  money  absolutely,  when  it  it 
ftpparent  that  the  party  taking  it  must  inquire  iuto  an  extrinsic  fact, 
in  order  to  ascertain  if  it  be  payable?  By  the  indorsement,  the 
party  takes  nothing  more  than  a  contingent  benefit,  dependent  upon 
the  happening  or  not  of  a  particular  dispute  about  the  property. 

Batlet,  J.    This  note  cannot  be  said  to  be  payable,  at  all  events. 

Daupisb,  J.  The  argument  is,  that  a  promissory  note  to  pay, 
"nnless  a  dispute  shall  arise  between  A  and  B,"  imports  an  nncondi- 
tional  promise  to  pay, 

Per  Curiam,    Rule  refustdf 


BRAHAM  t).  BUBB. 
At  Kibi  PBitrs,  cobau  Abbott,  C.  J.,  Jims  7, 1828. 

{Btporudin  CAiffiT,  BiU.  (10  £rf.).  87,  ".12.]  . 

A  PBoiasB  to  pay  "  at  four  years  after  date,  if  I  am  then  living,rjj^ 
otherwise  this  bill  to  be  null  and  void."  I         \ 

Abbott,  C.  J.    I  think  this  not  like  a  note  payable  on  the  maker's  by^y^ 
death,  which  is  an  event  that  most  happen,  but  here  it  is  contingent/- 

1  a  &4  Ad.  c.  e.  *  See  4  Camp.  127. 

*  VloiUj  «.  IIuTlMn,  8  A.  &  E.  669 ;  CimpbeU  e.  McKinnon,  IB  Up.  Cm.  Q.  B  61i , 
nnbb&rdv.  Hoiel;,  11  On?,  170;  W*;  o.  Smith,  111  Msm.  &28 ;  FraUvk  v.  Nop 
ton,  2Uich.  180:  Coooier  v.  Stilwell,  81N.  J.  U;  Sescord  r.  Burling.  6  Den.  4J4 
CoggeilikU  v.  CoggMliill,  1  Strob.  48,  accord. 

ewA  V.  UoCTU7,lGa.8ie,Mfitt«.— En. 
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esoT.  ni.]  u>veij:.  v.  hill.  83 

whether  the  note  will  ever  be  payable ;  for  if  the  maker  thould  dWt 
within  the  four  years,  no  paymeot  is  to  be  made.*  / 


LOVELL  V.  HILL. 
At  Nibi  Pbius,  oobam  Gubitit,  B^  Not.  28, 1888. 

[B^nrted  in  (I  Carringlon  jr  Pagm,  288] 

AsBiFicFBiT  on  the  following  promissory  note,  the  declaration  be{^| 
•n  the  form  prescribed  by  the  rule  of  coort  of  Trinity  term,  1881.  j 
«£180.  Bkachauftoit,  Jnne  24,  1830.     I«^t 

**!  promise  to  pay,  or  oanse  to  be  paid,  to  John  Lovell,  on  demand,! 
one  hundred  and  thirty  ponnds,  with  lawfiil  interest  for  the  same,  I 
ralne  Teoeived  by  me.  Johit  Hill.     / 

"  Witness,  John  Billington." 

This  note  was  properly  stamped  as  a  promissory  note. 

J^  Jeroit,  for  the  defendant.  I  submit  that  this  paper  onght  to 
have  borne  an  agreement  stamp.  It  is  not  a  promissory  note,  as  the 
party  promtaes  in  the  alternative. 

GrKRBT,  B.    Oh,  no  1    That  is  only  his  abnndant  caation. 

*7!  Jervit.    The  declaration,  too,  is  wrong :  it  is  declared  on  in  tht 
common  form  as  a  note,  without  stating  that  the  defendant  promised      , 
**  to  pay,  or  cause  to  he  pud."  .  ,Jr'- 

Gdbkst,  B.    That  will  do.  Verdict  for  the  pUtiTO^*^  ' 

>  L«edi  r.  LutcMhin,  2  Camp.  205 ;  WiUlaDMon  v.  BcDoett,  2  Camp.  417  ;  Ham. 
Bto*  p.  Qoold,  1  Ir.  L.  B.  171 ;  Qamock  v.  QueeDibeir;,  Mor.  Diet.  D««ii.  1401 ; 
CanipbeU  V.  Campbell,  1  Rom,  L.  C.  16;  Eldred  >.  Matlor?,  2  Col.  S20;  Oillilsn  b. 
H7en.  81  HI.  G2G ;  Bayi  v.  Owln.  19  Ind.  IS ;  Sojet  «.  Gitman,  65  Me.  689 ;  Co<4- 
Idge  D.  RDfglea,  16  Mau.  S8T  ;  Am.  Ex.  Bank  v.  Blanchird,  7  Atl.  88S ;  Cook  p. 
6atteri««,  6  Cov.  108 ;  Spear  v.  Downing,  S4  Barb.  622,  acaird.  —  Ed. 

■  Brace  0.  Wettcott,  8  Barb.  BTl  ("  Six  montbt  from  date,  I  gvarantM  to  pv 
t.  E.  A.,  or  hli  order,"  &«.},  aaord. 

Coat.  Brenner  n.  Weaver,  1  Earn.  468. 

Mention  ma;  b«  made  here  of  thoM  cum  Id  wbich  it  iras  decided,  ttnoBeM 
nongh,  tbat  one  not  a  party  to  a  note,  who  wrote  upon  it,"IgnarE]tee  thepaTmentl 
'  «f  tie  within  note,"  or  word*  dmilar,  «w  liable  ai  the  maker  of  a  promiHorj  not«J 
Bat  tfaeM  ca*M  — Til. :  Bnmham  v.  Oallentine,  11  Ind.  306;  Uiggin*  v.  WatiOD, 
1  Mich.  428 ;  Hough  v.  Gray,  19  Wand.  303 ;  KetcheU  d.  Bami.  24  Wend.  4Hi 
Lnqneer  n.  ProMer,  1  Bill,  206 ;  i  Hill,  420,  a.  o. ;  Mitier  e.  Oatton,  2  Hill,  188 ; 
Maniow  0.  Dnrtiau,  S  Hill,  684;  Amibangb  n.  Gearhait,  11  Pa.  482  — are  not  to  In 
snpportcd,  and  bava  been  In  tbe  main  oreiraled.  See  ReeTes  8.  How*,  18  CaL  152; 
Uxford  Bank  ■>.  HaToaa,  8  PiA.  423 ;  Tinker  v.  McCanlej,  S  Hich.  188 ;  Brown  k 
CnrHu,  2  Con»t  226 ;  Dnriiam  v.  Maarow,  S  Com*t.  5SS ;  Brewiter  v.  Silenca,  4  Said 
m,  314 ;  Draper  v.  Snow,  SO  N.  T.  SS7  ;  Oraeo*  r.  Dodge,  2  Oh.  498.  —Ed. 
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84  jABvis  V.  WUXIS8.  [aoAr,  & 

JARVIS  V.  WILKIN8. 

In  the  Ezcbsqusb,  Jak.  12,  1841. 

[Rtported  in  7  Meettm  f-  Wtltl«/,  410.] 

Absukpsit  on  a  gnarantee,  with  counts  for  goodi  sold  and  delivered. 

and  on  an  account  stated..  At  the  trial  before  the  nnder afaerifi  oi 

Middlesex,  the  following  document  was  proved  by  the  pluntiff : ' 


"Sbpt.  11, 1«39.    f- 

s  sum  of  £6  45.,  forK»^ 

S.  W.  WiLKisa."    I 


**  I  undertake  to  pay  to  Mr.  Robert  Jarria  the 
i        a  enit  of,  ordered  by  Daniel  Page. 

It  appeared  that  the  goods  in  question  were  a  suit  of  clothes,  which 
^^  had  been  furnished  to  Page  eubsequently  to  the  ^ving  of  the  above 
<■  ^  undertaking.  The  plaintiff  obtained  a  verdie'.  for  £6  4s.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  in  case  the  court 
should  be  of  opinion  that  the  instrument  was  not  a  guarantee,  but 
,,  a  promissory  note  which  required  a  stamp.  A  rule  was  accordingly 
-^        obtained  in  Michaelnuu  term  last,  against  which  ' 

C  C  Jon6»  appeared  to  show  cause,  but  the  court  called  upon 

ThorMiM  to  snpport  the  rule.    The  instmment  in  question  is  a  prom- 
\  isaory  note,  and  not  a  gnarantee  ;  bnt,  even  if  it  be  a  guarantee,  it  stat«s 

no  consideration  on  the  face  of  it,  and  is  therefore  invalid.  It  is,  how- 
ever, a  promissory  note.  It  is  not  necessary  to  state  when  it  is  payable ; 
because,  if  no  period  be  stated,  it  is  payable  on  demand.  In  Ellis  v. 
Mason,  an  instrument  in  the  following  form  was  held  to  be  a  promisooiy 
note  ;  "John  Mason,  I4th  of  February,  1836,  borrowed  of  Mary  Ana 
Mason,  his  sister,  the  sum  of  £14  in  cash  as  per  loan,  in  promise  of  pay- 
ment, of  which  I  am  truly  thankful  for."  In  Brooks  v.  Elkins,  this 
court  said  that  to  constitute  a  promiasory  note  no  particular  form  of 
words  was  requisite.  [Lord  Abutseb,  C.  B.  This  is  a  memorandum, 
ihnt,  if  tfae  plaintiif  will  sell  Page  clothes,  be,  the  defendant,  will  pay 
for  them.  If  it  had  been  that  he  would  pay  for  clothes  before  sup- 
plied, it  might  have  been  different.  It  is  only  a  conditional  promise. 
'nwmcu  also  cited  Wheatley  w.  Williams,'  and  contended  that  if  the 
instmment  was  not  a  promissory  note,  it  was  void  as  a  'gnarantee,  no 
consideration  being  expressed  on  the  face  of  it. 

Lord  Abinobr,  C.  B.     I  am  of  opinion  that  there  is  nothing  in 
this  objection.    The  cases  which  have  been  cited  were  all  of  them  | 
oases  where  the  consideration  was  esecnted,  and  therefore  the  written  V 
promise  to  pay  the  debt  amounted  to  a  promissory  note  ;  but  in  this] 
MM  it  appears,  from  the  instmment  itself,  that  the  promise  was  made.] 

>  1 U.  4  W.  6S8. 
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SHOT,  m.}  BKESTOIS  V.   JA3IES.  8fi 

In  contemplatiou  of  a  sale  of  goods  to  be  afterwards  made ;  and  it  ia  a  \y^  ^  i,^  ■■ 
written  nndertaking,  that  if  the  plaintifE  will  snppl}' the  gooda  "or^p*"  i  ^.j[^^fli. 
d  end,"  the  defendant  will  pay  for  them.  Itis  a  memorandnm  f>i\\-)^..  ^^  ,y  :>' 
gnarantee  for  the  Bale  of  goods,  not  a  promisaory  note,  and  reqnireil^  (i^^*''^''' 
no  stamp.  |Lk-^*-^*^' 

Fabxk,  B,  I  am  of  the  same  opinion.  If  the  memorandom  con-  ' 
tained  only  a  promise  to  pay  £6  4«.  for  goods  already  supplied,  it  would 
be  a  promissory  note,  and  would  require  a  stamp ;  but  the  intro- 
duction of  the  word  "  ordered  "  makes  all  the  difference,  as  it  shows 
that  it  is  a  promise  to  pay  for  goods,  if  supplied,  but  which  were 
not  then  delivered.  We  are  therefore  enabled  to  collect,  from  the 
instrument  itself,  that  the  consideration  for  the  promise  was  not  an 
executed  consideration,  but  the  future  delivery  of  goods  already 
ordered.  No  objection  has  been  made  that  the  contract  varies  from 
that  declared  upon  ;  and  the  only  questions  are  :  first,  is  this  a  promis- 
sory note  ?  I  think  it  is  not,  for  the  reasons  I  have  already  stated ; 
and  secondly,  if  not  a  promissory  note,  is  it  a  binding  guarantee? 
The  rule  ia  now  perfectly  settled,  that  the  consideration  must  appear 
upon  the  face  of  the  instrument  itself,  either  in  express  terms  or 
by  necessary  implication.  I  think  in  this  case  the  consideration  may 
be  collected  by  necessary  inference,  and  therefore  that  the  instrument 
ia  a  binding  guarantee. 

The  other  Barons  concurred. 


......  Y  ^ 

SHENTON  V.  JAMES. 
In  thb  QnsBN'a  Bbncb,  Not.  II,  1843. 

[Reported  in  G  Qaetn'i  Se«eh  Seperts,  190.) 
AsstTHFSiT.    The  declaration  stated  that  defendant  made  his  prom- 
issory not«,  and  delivered  the  same  to  pluntil^  and  thereby  promised 
to  pay  plaintiff'  £50  on  demand.    Flea :  that  defendant  did  not  make 
tlie  said  promissory  note,  in  manner  and  form,  Ac     Issue  thereon. 

On  the  trial  before  Williams,  J.,  at  the  lost  summer  assizes  at 
Stafford,  tbe  instrument  dedared  upon  appeared  to  be  as  follows :  — ' 

"  Dkc.  17,  1843.    '    , 
".^ndcmand,  I  promise  to  pay  to  TV.  Shenton  the  sum  of  £60  in   '' 
OOnnd^uo^oI  foregoing  and  forbearing  an  action  at  law  in  the. 

>  Dnirr  t>.  Mu»alft7,  18  H.  &  W.  116;  EUli  r.  Mil,  Gov.  210;  HodgM  •.  BtU, 
I  □•.  ISS ;  Drawn  n.  CheTry,  14  La.  An.  6H ;  fUtcher  v.  Thomptoii,  66  N.  H.  808 ' 
Coiwlderaiit ».  Bri*b«ne,  U  How.  Pi.  487,  aecerd.  —  Eo. 
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CMrt  fC  <«De»'«  Bwck  Sw  iama^m  hit'     I  W  < 

t»  ^■■7' VM  b-X  iM^Xne :  it  w  sc  ^  ■■!  ■■   t  Uinj.  i=  orcsi^nskw 

CWi*  7.  PtrrrTrL  *  leri  Hvrae  r.  BoI&kv  Ar?«-  tLxt  ss^  ^  iaatrm- 
auma.  mvA*.  v/x  vrJJa  Sue  S  A  4  iLEae,  c  9.  f  1. 

C«r.  ^r.  wmO. 

W«  '.^J'.k  it  c2«v  tLst  tLSfl  was  s  pvcusMrr  dou  ob  a  tkewteJ 
•b^  Q-jeL;.-!^^  vrjsAtem^^, "  fongiKx^g  aiti  totheaizEg  am  snioo  at 
kv,*  '  i'jr  duugw  aMertniMii  br  eoiueot  *  to  ucovnt  to  £54\  '  fcy  "^ 
nat^M  'A  'x«  it.^iTj  moaaned,"  Jfca  All  here  k  past ;  aomnhii^  Iuh 
L><*a  d'-iSA  t^  «l>li  tlw  damages  are  Meeruioed  ;  and  the  note  is 
IpriM  ha  Ci'ytua^'l^mi'A  erf  foregf^cgan  action.  Lht^edale,  J.,siidof  Um 
»'M  la  CiMiu!  ts.  P«reiral,*  "  On  tbe  faee  of  it,  it  is  cSear  that  it  is  not 
faj»i,'ji  at  all  erenu."  ^re  the  note  dearljr  is  sol  Three  at  least  td 
tkidt  yAm^*,  in  tliat  case,  ^ipear  to  hare  tboagbt  that  tbe  words  did 
•St  Ub'/iiA  U*  *  yfxamt  at  alL     Here  a  distinct  promise  is  giTcn- 


BICHAm>SON  «.  MARTYB. 

Iv  THE  Qcsn's  BsscB,  APKn,  18, 1S55. 

{BtfmUi  im^Lm  Timm.  «.] 

Acnof  tm  a  promissorT'  note  bjr  tbe  pa;fee  sgainst  the  maker.       ^ 

Tba  It'/U  wa»  tot  psTineiit  \rj  tbe  defendant,  on  demand,  to  Uiti 

>  JfoTtmbsr  Sd.     Bcfon  tstd  Dsobms,  C.  J.,  VUliaiai,  Coleridge,  and  WIgkt- 

f  '3  B.  A  AJ.  MO. 

*  BarctiHl  >,  tHieoA.  S  Ld,  Bsj.  IMS;  Oriffln  ■>.  Wcathnlir,  L.  R.  S  Q.  B.  76S 
»lu»p.Kulull,eC.  ftP.saO;  lC.lL*a.3DT,s.c;  Wilson  «.  Smith,  Hot.  Diet 
IHci:  1402  i  Etsdi  v,  BeH,  20  Ala.  GOO  (<mU«) ;  U.  S.  Btiiik  ».  United  Suta,  2  Hmr. 
711;  Weill  0.  BtlKtuim,  0  CuiIlO;  Beardilee  v.  Horton,3  t£ch.  6G0;  OothcnCo.* 
Hortie,  0  iobn*.  317 ;  DntebeM  Co.  t.  Dari«,  14  J<rtiii».  2SS ;  Wallaca  v.  Djmim,  1 
tpsm,12T. 

Ovitf-  Bu)biii7V.Iiiwt,3  8tTB.mi.— Ed. 
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mcfr.  hl]  jubt  v.  babkeb.  8T 

RichardBon,  or  order,  of  £2,000,  for  vslne  received.    And  there  was  u  t 
indorsement  on  the  back,  dated  Not.  1, 1861 :  "  In  the  erent  of  my  I 
death,  the  within-mentioned  amount  of  £2,000  is  not  to  bo  demanded  1 1^^ 
of  the  maker;  but  the  same  is  to  remain  at  interest,  and  ultimately  to  / 
be  diiided  among  the  children  of  Mrs.  Malcolm,  my  daughter." 

Plea :  denihl  of  the  making  oE  the  note. 

At  the  trial  before  Erie,  J.,  the  defendant  had  the  rerdiot;  leave 
being  given  to  the  plaintiff  to  move  to  set  it  audc,  and  enter  it  for  him. 

Urs.  RichardsoD  was  the  mother-in-law  of  the  defendant,  and  had 
advanced  moneys  to  the  amount  of  £1600  to  the  defendant, —for 
which  I  O  TJ's  had  been  gives, — and  had  also  become  surety  for  him 
for  £500,  and  out  of  this  amount  had  been  compelled  to  pay  £860. 
I^^sdng  for  further  security  from  defendant,  this  note  was  given, 
and  the  indorsement  made  on  it  at  the  time,  by  Mrs.  lUchardson's 
•olicitor.  ^  i\..w^i 

JauH  moved,  pursuant  to  leave.     The  question  is,  What  is  the    —€i-c-'rij 
effect  of  the  indorsement?    Does  it  prevent  the  instrument  operating  '"'^•***^-l'<- 
as  a  promissory  note  ?    It  is  submitted  that  it  does  not,  and  that  its  J^'^  a  . "  ' 
effect  is  not  to  defeat  the  instrument  as  a  promissory  note,  but  to  pro*   ^  '•  '  ■-    ' 
vide,  in  the  way  of  a  testamentary  disposition,  that,  if  the  note  remained  ^^ 

in  Mr?.  K.*8  hands  at  the  time  of  her  death,  then  the  proceeds  were 
to  be  distributed  among  the  children.  This  indorsement  is  a  mere  tes- 
tamentary disposition,  and  therefore  void;  bat,  if  not,  it  is  revocable 
from  its  very  nature. 

Lord  Cajipbbli.,  C.  J.    It  is  quite  elear  that  the  payee  could  onlyj 
be  entitled  to  payment  of  the  note  on  demand  during  her  lifetime.!  r>   *^ 
This  is,  therefore,  not  an  absolute  undertaking  to  pay.    If  the  demand  I  g  " 
is  not  made  in  her  lifetime,  the  defendant  ceases  to  be  liable  on  the  \ 
note.     That  makes  it  conditional ;  and  the  instrument,  therefore,  !•  I 
not  a  promissory  note.  | 

Cbompton,  J.  On  the  contingency  of  her  death,  the  note  is  not  pay- 
able. The  note,  therefore,  is  not  payable  at  all  events,  and  not  a 
promiasory  note.  Ru^  r^uvL 


JURY  r.  BAKKKa 
Lr  THB  Qdxkh's  Bbitoh,  Mi.r  28, 1868. 

[AaporlAl  M  EOm.  BfociUuni,  ^  m,i»,  <69.] 
Aonoir  by  the  indorsee  of  a  promissory  note  i^^nst  the  maker.  I 
Flea,  to  the  first  count  (on  the  promissory  note)  :  that  the  supposed 
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promibsoiy  note  in  thftt  oonnt  mentioned  yraa  and  is  in  Uie  words  and 
Sgnros  following,  that  v  to  say :  — 

«  London,  29th  Oct  1857.     1       v  ^ 

"I  promise  to  pay  to  Mr.  J.  C.  Sattnders  or  bis  order,  at  three l/pft 
months  after  date,  the  snm  of   one  hundred  pounds,  as  per  memo.  1 
randnm  of  agreement.  Hehbt  John  Babkxb.     1 

"  Payable  at  105  Upper  Thames  Street,  London."  ' 

Demorrer.    Joinder. 

O'MaUey,  for  the  plaintiff.  The  defendant  contends  that  the 
words  "  as  per  memorandum  of  agreement "  destroy  the  negotiability 
of  the  instrument  aa  a  promissory  note  under  Stat.  8  &  4  Anne,  c  9. 
But  that  is  not  so :  those  words  do  not  limit  the  absolute  promiBe  in 
writing,  signed  by  the  maker,  to  pay  a  certain  sum  to  a  certain  penon 
at  a  certain  time  ;  and  that  Ib  all  that  the  statute  requires.  The  note 
here  shows  the  existence  of  a  prior  agreement,  and  earmarkB,  as  it 
were,  the  promissory  note,  so  as  to  prevent  the  supposition  that  the 
payment  is  to  be  in  respect  of  aV^  other  matter  than  the  sum  of  money 
due  under  that  agreement.  Bnt  the  note  is  still  an  absolute  and 
nnconditional  promissory  note.  [Lobd  Caupbell,  C.  J.  The  plea, 
to  be  good,  should  have  set  out  the  agreement,  and  shown  that  endt 
^reement  made  the  note  conditional.J 

^ff|r"™iffi  jor  th^^dafendant.  The  instrument  is  not  a  promissory 
note  within  either  the  law  of  merchants  or  Stat.  8  ifc  4  Anne,  c.  S.  It\ 
is  not,  upon  the  face  of  it,  an  unconditional  promise  to  pay :  the 
words  "  as  per  memorandum  of  agreement "  are,  at  least,  ambiguous, 
and  might  refer  to  some  arrangement  which  would  render  the  note 
ralueless  to  indorsees.  [Erls,  J.  The  words  might  mean  only  "  as 
I  i^reed  to  do."]  But  they  might  have  another  meaning,  and  one 
which  would  render  the  promise  to  pay  conditional.  The  note  must, 
on  the  face  of  it,  be  an  absolute  promise  to  pay, 

.Lobd  Caufbbll,  C.J.  The  note  here  is  an  absolute  and  uncon-1 
ditional  promise,  aa  to  the  payer,  the  payee,  the  amount, and  the  date.l; 
If  the  addition  of  the  words  in  question  make  the  promise  conditionalt  t 
it  is  on  the  defendant  to  show  that;  and  he  has  not  done  so.  \ 

CoLXBiDQB  J,,  and  Eble,  J.,  ooncorred.  ' 

Judgment  for  the  plaintiff} 

1  BTrara  v.  Hunter,  88  Me.  21T ;  LitaeSeld  p.  Hodge,  6  Mich.  826,  accord. 

Conf.  JenkiiiB  v.  Caddo,  T  La.  An,  669,  wbere  the  fbUowing  initrament  wa*  bcM 
not  lo  be  a  noie  i  "  On  demaod,  plewe  pay  to  the  order  of  W.  J.  the  sum  o(  (T^OOO, 
aocording  lo  a  donation  made  by  (he  Sbrereport  Town  Companr  to  the  psiiib,  the 
«ame  to  be  in  Bccordaooa  wltli  ■  TMolatlon  of  tlM  police  jniy,  paned  Oct.  6.  ISM" 


>Xi^oogIc 


asoi.  IV.]  £xx  tr.  wiLooz.  M 

SECTION  IV. 
Sniej-  muit  he  /or  the  Payment  of  Mimeg, 

MORRIS  t).  LEE. 

In  the  Kino's  Bench,  TaiNiTT  Tebh,  1726. 

[lUperUd  M  1  Strange,  029.) 

Thx  plaiotiff  declares  that  the  defendant  made  a  promiiBoiy  notn  ^    ,   - 
nnder  hia  hand,  whereby  he  promised  to  ha  arcnnntahln  to  the  plEun.l  -J 
Uff  or  order  for  £100,  value  received,  and  counts  npon  the  statute.      J  -t        ' 

After  verdict  for  the  plaintiff,  it  vas  moved  in  arrest  of  judgment    f '-  'i'^'-''' ,'  ^^,i' 
(hat  this  was  not  within  the  statute,  and  that  the  distinction  had    A^r.  i^^^^S,    ., 
always  held  between  negotiable  and  accountable  notes;  that  no  note  a^'^'I^^^"'    -i  ' 
was  negotiable  that  was  not  for  the  payment  of  money  absolutely,  '   ij.A-*^'^'", 
according  to  the  cases  of  Appleby  v.  Biddle  and  Smith  v.  Boheme,  ,"/  ''    '  ','  .. 
vbereae  the  defendant  in  this  case  might  discharge  himself  by  pay-  -l^'>^'".i.>  ^'W 
ment  of  the  plaintiEE's  debts  or  otherwise.  ^''"l       Atii»  ' 

Sed per  Curiam.     There  are  no  precise  words  requisite  to  make  a\p;;-V*^      f  ' 
promissory  note  :  it  ie  enough  if  it  may  be  brought  within  the  inten-     f.  • 
tion  of  the  act.    This  is  for  value  received,  and  he  mates  himself  If"' 
acconutable  to  the  order.    A  fourth  or^fth  Lm^oraefi  can  settle  do  ao>  I 

Cpant  witjl  hi""  •  *bqr^?fffrf  ^"  miiif.  tnip.  TFp  q'firjT~"a<^<':nTrn't.ablB^'j>«   | 

■^mnftb  aa  if  it  had  been  "pay,"  and  the  plaintiff  mustJ)aTfi  jiT'tcnT'tfar*  | 

Qucere  taman,^ 


REX  V.  WILCOX 
Cbown  Cases  Rsbsbted,  Eabtxb,  1808. 
[fisporKd  in  BagUi/,  BiOt  [6  Ed.),  11.] 
Indicthxht  for  forging  and  uttering  a  promissory  note  :  the  not4  \   -^  _ 
was  to  "pay  the  bearer  on  demand  one  guinea  in  cash  or  Sank  o(  I '-  ■ 
^England  notes."    A  ciiee  wag^re'served'Tor  the  coniideratTon  of  the  , 
twelv^udgefi,  on  the  question,  whether  this  was  a  note  within  the        ,  . 
statute.    A  majority  of  them  held  it  was  not ;  and,  npon  a  reprewntft- 1  ' 
tion  to  the  crown,  ^e  prisoner  was  pardoned.*  '   i  •  ,< 

1  Barker  v.  Sesiiiiui,  61  N.  T.  648,  acconi— Es. 

*  Ex  parte  Imeion,  2  Bote,  325  (Bank  of  England  Dotn);  Ex  parU  Dtiimm, 
Back,  81  (Bank  of  England  noUi};  Irrlne  >.  Lowij,  11  PvL  29S  (bank-nolw); 

. -*-yuiU£f,... ,  ■    ■'  Di.iiizoc B, Google 


If.  BOKKE  V.  SEDF£ABN.  [CHAF.  1, 

HOItNK,   ExEciTTOB  or  WILLIAM   DENT,  deckusd.  v.  BED. 

FEAKN. 

In  trr  CnmfON  PutAO,  Hat  4,  1888. 

IBrparted  in  4  tfoB  Cata,  tSS.] 

In  tbia  action  for  money  lent  hj  the  deoeaeed  in  Lis  lifetime  to  the 
defendant,  the  qneation,  apon  a  special  case,  wag,  whether  the  folloir* 
ing  letter  or  writing  directed  and  sent  to  the  deceased  on  the  28th 
of  December,  1829,  by  the  defendant,  wan  admiseible  in  evidence,  nnder 
Uk  agreement  stamp : — 

"  SiB, —  I  have  reoeiTed  the  sum  of  £20,  which  I  have  borrowed  of  \ 
yon,  and  I  have  to  be  accountable  for  the  said  sum,  with  legal  interest.  I ' 
I  am,  &o.  FXTBR  Bbdfbabn."     | 

The  writing  was  sent  or  delivered  by  the  defendant  to  Dent  at  the 
time  it  bears  date.  It  waa  not  stamped  till  some  years  afterwards, 
when  it  was  stamped  with  a  £1  stamp,  on  payment  of- the  penalty 
of  £5. 

The  defendant  contended  that  the  dooament  was  a  promissory  note  ] 
that  it  ought  to  have  been  stamped  as  such  at  the  time  it  was  written ; 
and  that  the  commissioners  of  stamps  bad  no  power  to  stamp  it 
afterwards. 

Baibrook  v.  Palmer,  2  MoL.  10  (Haw  ToA  ftmdt);  Fty  v.  Boumku,  8  UeL.  IM 
(bank-notet) ;  H*wkin(  f.  WmUm,  6  Ark.  481  (ArkuuM  moDe;  of  FH7«tUTllla 
Brucb);  Jod»  v.  Pales,  4  Hut.  21G  (foretgn  billi) ;  Touiig  d.  Adams,  6  Mui.  IBS, 
188  (foreigD  bills,  KmUeJj  Lelber  v.  Goodrich,  5  Cow.  186  { Pennsylvania  bank- 
bills);  Slate  V.  Corpening,  10  Ired.  58  (banknote*) ;  Shomokin  Bank  v.  Street,  19 
Oh.  Bt.  1  (Shamokin  bank-notes) ;  UcCormick  d.  Trotter,  10  8.  &  B.  M  (notes  ot 
chartered  banks  of  PennsylTania) ;  Lange  d.  Kohoe,  1  McC.  116  {paper  medinin) ; 
Hamburg  Bank  a.  Johnson,  S  Hich.  42  {sight  check) ;  Uebeiry  b.  Darnell,  6  Targ. 
461  (North  Carolina  bank-notes],  accord. 

Besancon  e.  Shirle/,  IT  Miss.  467  (Hissiisippt  bank-notes),  statutory  j  Eelth  b. 
Jones,  9  Johns.  120  (York  State  bilU  or  apede);  ChUdrew  v.  Stuart,  Peck,  2TS 
(bank  note«),  oveTniled,  contra. 

It  will  be  noticed  that  the  deci^on  In  the  prtndpal  case  was  prior  to  the  iianitM/ ' 
•  *  4  WiU.  IV.  c.  S8,  g  6,  and  7  &  8  Vict.  c.  S2, )  27,  by  virtue  of  which  Bank  ott 
England  note*  ar^  now  a  legal  tender.  In  Qray  «.  Worden,  29  Up.  Can.  Q.  B.  63^1:,. 
It  was  decided  that  an  initnunent  payable  in  "  Canada  bU]t "  was  not  a  promissory  . , 
a>ta,  although  by  29  &  SO  Vict.  c.  10,  *uch  bllli  were  made  a  legal  tender.  Witaon,  i  > 
i.,  who  delivered  the  opinion  of  the  court,  observes,  p.  640 :  "  It  may  be  that  a  per> 
mi:  can  make  a  promiitorj  note  payable  In  a  particular  coin,  at  in  gold  or  silver,  be- 
nut*  they  are  respectively  money  and  tpacie;  but  I  tliink  be  cannot  make  it  pay-  , 
»Ua  in  Canada  biUt,  becante  they  are  not  money  or  specie.  Tliey  have  no  intrinsic  j 
vahM  at  coin  baa.  Th«y  repretetit  only,  and  are  the  signs  of,  value.  '  Money  ItsaU  ' 
la •  commodity :  It Iinot atign^  it  li  tlia  thing  lignifled.'  McCoUoch's  PrlndpUa  '. 
afBolEa  Ufi."— Ed.  > 
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£howks,  for  the  plaintiff.  This  is  not  s  promiBSory  note,  kat  ■ 
mere  acknowledgment  of  the  receipt  of  money,  whioh  does  not  re< 
quire  a  stamp.  Fisher  o.  Leslie,  Israel  v.  Israel.'  In  Morris  v.  Leo, 
iriiich  may  be  <»ted  on  the  other  side,  the  defendant  promised  to  be 
Koeomitable  to  A.  or  order,  for  £100  value  received ;  and  the  instra- 
ment  was  Iield  to  be  a  promissory  note ;  bat  it  contained  the  word 
"  promise,"  and  was  payable  to  order,  neither  of  which  ingredleata 
csiBts  in  the  preeent  case.  For  aught  that  appears,  this  instinmrat 
may  have  been  given  for  the  pnrpoee  of  taking  the  debt  oat  of  the 
Statute  of  limitations,  and,  if  so,  it  would  be  exempted  from  stamp 
dnty,  nnder  9  Geo.  lY.  o.  14, 1  8. 

W.M.  Wat3ort,{oT  the  defendant.  The  word  "promise,"  and  itf 
being  made  payable  to  order,  are  not  eaeeDtial  to  a  promissory  note. 
An  agreement  to  be  flcconntable  is  a  promise  to  pay,  and  would  be  so 
stated  in  pleading.  No  partianlar  form  of  words  is  necessary  to  oon- 
ttitate  a  promissory  note,  per  Bayley,  J.,  in  Green  o.  Davies;*  and 
therefore  in  Brookes  v.  £lkinB  an  instrnment  in  the  following  fono,  — 
"11th  of  October,  18S1.  IOU£20,tobepudonthe22dinstRnt.  W.B." 
^was  held  to  require  a  stamp,  either  as  a  promissory  note  or  as  an 
agreement  for  the  payment  of  money  above  the  valne  of  £10;  and  in 
Wbeatley  p.  Williams  *  the  following  letter,  —  "I  have  received  the 
imperfect  books,  which,  together  with  the  cash  overpaid  on  the  settle- 
ment of  your  account,  amounts  to  £80,  which  sum  I  will  pay  in  two 
years  "  —  was  held  to  be  a  promissory  note.  Morris  u.  Lee  is  in  point. 
At  all  events,  this  instrnment  imports  that  interest  is  to  be  paid ;  and 
the  schedule  to  55  Geo.  III.  o.  184,  under  the  head  promisBoiy  note, 
dirocta  that  "  all  receipts  for  money  deposited  in  any  bank,  or  in  the 
hands  of  any  banker  or  bankers,  which  shall  contain  any  sgreement, 
or  memorandum  importing  that  interest  shall  be  paid  for  the  money  7^ 
BO  deposited,  shall  be  deemed  and  taken  to  be  promissory  notes."  ^  '  ' 

TuTDAi.,  C.  J.     This  case  may  be  determined  upon  the  words  ol  C^  '  ' 
the  stamp  act,  without  referring  to  any  of  the  decisions  which  have    ' 
been  cited.     The  instrument  in  question  is  not  a  promissory  note  isl  {■  "  « 
iU  terms  ;  but,  in  order  to  prevent  fraud,  certain  instruments  described )      <  ' 
in  the  act  are  tobedeemedand  taken  to  be  promissory  notes,  and,  among  ]■'•'■'  ' 
thom,  "  all  receipts  for  money  deposited  in  any  hank,  or  in  the  hands  i'-*''' 
of  any  banker  or  bankers,  which  shall  contun  any  agreement  or  memo-  | 
random,  importing  that  interest  shall  be  paid  for  the  money  so  I 
deposited."    That  is  the  only  class  in  which  this  writing  could  be 
placed,  if  in  any ;  but,  as  it  does  not  appear  to  ^e  a  receipt  for  money  I 
deposited  in  any  bank,  tbe  description  does  not  apply.  Then  follow  thr/ 

1  1  Caatf.  WO.  ■  4  B.  ft  C.  SSft  ■  1  Mmi.  «  WsU  W. 
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exemptioDB,  — "all  Other  iastraments  bearing  in  any  deg(i.u  tbe  form 
or  style  of  promisBory  notes,  but  which  in  law  shall  be  deemed  speoUl 
ngreements,  except  those  hereby  expressly  directed  to  be  deemed 
promissory  notes."  Agdii8thiB.dQeLJiQt.fsIl  within  the  de8oriptioo\ 
of.  wbat_Bha1I  be  deem^~to  he^ romissory  notes,  solt  may  fairly  be  I 
deemed  in^aw  a  special  agreaisent.^  "^e  defendant.£ays>  "1  havi/ 
received  tlejum  of  £20,  which  I  have  borrowed  of  you^  and  I  iiftsaa 
4a  b»  accountable  Tor  the  said  Bam;".1jiat  may  be  by  way  of  aet<if|'-^ 
ppnp  Tngrcantjle  tranahcttons'of  gttaerwise.  It  woold  be  a  bard  (un-l 
sirnotion  of  the  act  to  hold  OflB  aprornlsBofy  note,  when  the  defendant 
has  paid  £1,  which  is  a  larger  stamp  than  a  note  would  have  reqmred. 

Pask,  J.,  oonoarred.. 

BoBANQUBT,  J.  I  Consider  this  an  agreement  and  not  a  promissory 
note.  The  f^  and  reasonable  interpretation  of  the  words,  "  I  have  to 
be  accountable,"  is  that  the  party  will  give  credit  in  accoant  and  pay 
the  balance.  That  is  a  special  agreement,  and  not  a  promissory  note ; 
if  so,  it  falls  within  the  exemption  of  the  statute ;  and  nothing  is 
lost  to  the  revenue,  because  as  an  agreement  it  is  subject  to  the  higher 
stamp. 

CoLnuN,  J.  The  description  of  a  receipt  given  for  money  de- 
posited at  a  banker's  does  not  apply  to  this  instrument ;  but  it  appears 
to  be  an  ^reement  within  the  meaning  of  the  exemption,  and,  as  such, 
.  :it  liable  to  a  promissory  note  stamp. 

JudgmaUfor  the  plaint^? 


ELLISON  V.  COLLINGRIDGE. 

Im  the  Couuoit  Flsas,  April  15,  1850. 

[RqMiUd  in  9  Cannon  BsncA  AjporU,  670.] 

AsfliTursiT.    The  first  count  was  upon  a  policy  of  assurance  mad* 

by  the  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company.    The\ 

second  count  charged  the  defendant  as  the  drawer  of  a  bill  of  ex-  \ 

change  for  £500,  indorsed  to  the  plaintiff    The  third  count  described 

the  same  instrument  as  a  promissory  note.    The  fourth  count  was  upon  j 

an  account  ststed.  I 

The  defendant  pleaded  non  aammpait  to  the  first  and  last  counts, 
traversed  the  drawing  god  making  respectively  of  the  bill  and  note  in 

■  Wliite  V.  North,  8  Ex.  669 ;  Cmf  v.  Ecoletton,  1  Cr.  &  D.  Abr.  Cm.  6 ;  VUm  • 
Bmlth,  Court  of  SeMioo,  Feb.  28, 1888;  1  Roh,  L.  C.  66,  s.  o.,  a«««iii. 
Ooa£  Clarke  v.  Pw^lral,  2  B.  4  Ad.  fHO.  —  E». 
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the  second  &nd  third  oonnts,  and  farther  pleaded  a  plea  of  fraad  n 
the  whole  decUration. 

The  oaiiBe  was  tried  before  Wilde,  C.  J^  at  the  rittingg  in  Middlesex 
after  the  last  term.    The  plaintiff  pat  in  an  inatmrnent  as  follows :  — 
"Marihs  Dbpahtuxitt, 

"Port  or  Loitdos  Shi,  Fibe,  asd  Lffb  AssriuircB  Cohpait' 

"To  the  cashier.  81  Coxsoill,  Sept.  10, 1849. 

"£600. 

■  Kfty-tbree  days  after  date,  credit  Messrs.  Flammer  A  Co.,  o- 
order,  with  the  sam  of  five  hundred  poands,  claimed  per  *  Cleopatra-* 
in  cash,  on  aoconnt  of  this  corporation. 

"  AuGUSTirs  CoLLiKOBiDaB,  Managing  J>irector" 

A  verdict  was  entered  for  the  plaintiff  on  the  second  connt  for  £500) 
■object  to  leave  reeerred  to  the  defendant  to  enter  a  verdict  for  him,  if 
tlie  oonrt  should  be  of  opinion  that  the  instrnment  in  qnestion  war 
not  a  bilL 

ByU»,  Serjt,  now  moved  accordingly.  This  is  not  an  order  to 
pay  a  sum  of  money.  It  is  no  more  than  a  direction  by  the  manager 
of  the  corporation  to  the  cashier  to  open  a  cash  credit  to  the  extent 
of  £500  with  the  persona  mentioned  in  the  doonment.  [Wilde,  C.  3. 
What  is  the  effect  of  that?  Does  it  not  mean,  "pay  them  that 
amount "  ?  ]  That  would  depend  upon  the  other  aide  of  the  account. 
[WiLDB,  C.  J.  This  was  the  only  transaction  between  the  parties.] 
Supposing  it  does  amount  to  an  order  to  pay,  how  much  is  to  be  pidd? 
That  must  depend  upon  vhether  or  not  the  payees  were  debtors  to 
the  company  at  the  maturity  of  the  bill.  If  they  were  debtors,  it 
would  amount  to  an  order  to  pay  them  the  balance.  [Cbssswbli,  J. 
Wn  cannot  take  into  consideration  any  counterclaim  in  construing 
tLis  instrument.]  This  is,  in  truth,  a  mere  order  or  direction  from  a 
principal  to  an  agent.  In  Rassell  v.  Powell,*  J.  M.,  by  indenture, 
assigned  to  the  plaintiff  a  ninth  part  of  his  share  in  the  residue  of  the 
estate  of  T.  H^  deceased.  By  an  order  of  the  20th  of  July,  1842, 
made  in  a  suit  in  chancery,  of  Powell  v.  Norwood,  the  Yice-Chan- 
oellor  ordered  the  defendants  In  that  suit  to  retain  £250,  being  a  part 
of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H.,  to  be 
paid  to  such  person  aa  the  now  defendant  and  J,  M,  should  jointly 
direct.  It  was  afterwards  agreed  between  the  parties  that  £50,  to  be 
conaidered  as  part  of  the  sum  of  £250,  should  be  ptdd  by  the  defend- 
ant to  the  Bolidtors  for  J.  M.  and  the  plaintiff.  An  action  having  been 
brought  to  recover  this  sum  of  £50,  ^e  plaintiff  tendered  in  evidence 
the   following  docnment:   "To  the  executors  of  T.   H.  deceased 

1  11 H  4  W.  418. 


Digitizecoy  Google 


^  BUJ80N  V.  COIXDia&mOK.  [CBAP.  L 

P'»well  t>.  Norwood  ;  GenUemen,  —  We  do  hereby  anthoriie  and  re- 
qniie  yon  to  pay  to  Mr.  Geoi^  Powell,  or  his  order,  the  Bum  of  £250, 
being  the  amonnt  direoted  by  the  order  of  the  29th  of  July  last  to  be 
pai(i  to  oar  order.  We  are,  &o.  J.  M.  Deo.  16, 1842."  Thin  doon- 
ment  was  ugned  by  J.  M.  ooly,  and  was  aastamped.  It  was  held 
(Roi^x,  B.,  disieniienU)  that  it  was  not  a  bill  of  exchange,  and  that  it 
was  admifflible  in  evidence  without  a  stamp.  [Cbesbwxll,  J.  Wbfl 
ATor  heard  of  a  nef^otiable  right  to  be  credited  in  a  book?  WtUfM^ 
C.  J.  Snppose  this  instrument  had  been  accepted  by  the  oaabier, 
wnat  would  have  been  the  oanaequeuce  ?]  He  would  not  have  been 
table  to  be  called  upon  to  pay  iL  This  is  not  unlike  the  case  of 
Jenney  o.  Herie,  where  it  was  held  that  a  bill  drawn  payable  oat  of  a 
particular  fund  is  not  a  bill  of  exchange.  At  the  ntmost,  thia  Is  an 
order  to  pay  out  of  the  moneys  of  the  oorporaUon, 

WiLDX,  G.  J.  I  think  this  instrument  is  a  bill  of  exchange.  There 
is  nothing  ambiguouB  in  ita  terms ;  nothing  to  be  inferred  but  that  the 
ram  therein  mentioned  is  to  be  paid.  As  I  understand  the  wordi 
"credit  in  cash,"  this  is  an  order  by  one  person  on  another,  to  hold  to 
the  use,  or  at  the  command,  of  a  third  party,  a  certain  sum.  That 
means  "  pay  the  money  to  him."    I  see  no  ground  for  a  rule. 

Cbbsswbll,  J.  "Credit  in  cash"  clearly  means  "pay  over  the 
money,"  The  case  of  Rtissell  v.  Powell  differs  essentially  from  this. 
There,  a  very  special  agreement  was  entered  into ;  but  the  judgment  of 
Rolfe,  B.,  shows  pretty  strong  reasons  for  cODStruing  the  instrument 
to  be  a  bill  of  exchange. 

WnxuMS,  J.  I  am  of  the  same  opinion.  "  Credit  in  oash  "  !■ 
Bquivalent  to  "  pay,"  i 

lAJurovsD,  J.,  concurred.  Suh  rtfiiMi} 

I  Allen  ».  Sek  Ini.  Co.,  0  C.  B.  Bit,  acoortL 
WooOey  B.  Bergeant,  S  H&UL  263,  caOm, 
Bn  Bif .  *.  OUchiiit,  Cu.  *  H.  aS4.  —  la. 


Digitizcc  by  Google 


•UTT.  IT.]  A^I.  8TBFHBH  BBAlseH  B.B.  00.  V.  BLACK,  t  4S 

'.-i<€^,  .,  .1^  ,  y' .  .r  ■.: .-,  ,:^.r-  ('•^-^^tV.  ■/,. .. -;,   r/;.- 

'-,,,,,     Tffl!  ST.  STEPHEN, BRiHOH  RAILWAY  OOMPANT  n 

A  A.-^^.,-;,..,^;.^;.,...:.?.  BLACK.  /i  #y4i<; 

IV  THB  SvPBBlia  COPBT,  Tfgy  ^nirwnyinp^  .TnwTi!  21,  1870.  'J  7  J^ 

[A|p«r(«<i  in  2  Btamq,  139.] 

This  vu  an  action  on  the  folloving  promissoiy  note :  — 
"$871.00.  St.  STKPHasr,  Ang.  27, 1867. 

*'  One  year  from  date,  for  value  received,  I  promise  to  pay  to  my  I 
own  order,  at  the  St  Stephen's  Bank,  three  hundred  and  Beventy-on«l 
dolbrs,  with  interest,  payable  in  U.  S.  currency. 

"Wi£.F,  Black."! 

The  note  was  indorsed  by  the  defendant.* 

At  the  trial  before  Allen,  J.,  it  was  proved  that  the  term  "U.  B. 
currency  "  meant  the  currency  of  the  United  States  of  America.     Atl^ 
the  time  of  the  trial,  $100  in  gold  was  worth  1183^  of  this  currency.^ 

A  verdict  was  taken  for  the  plaintiff  for  1279  (the  amount  in  the" 
currency  of  this  province  which  wonid  prodnce  the  amonnt  of  the  note ,', 
and  interest  in  United  Stales  currency),  with  leave  to  move  for  a  non-'.t 
suit,  on  the  ground  that  the  writing  was  not  a  promissory  note,  not      j  JX 
being  for  a  sum  certain.  ,  i 

2fe6fiham  having  obtained  in  Michaelmas  term  last  a  rule  nisi,  • 

Grimmer  showed  cause  in  Hilary  term.  The  contention  of  the 
defendant  that  this  is  not  a  promissory  note  becanse  it  is  to  he  ptud  in 
United  States  currency,  which  fluctuates  in  valne  here,  and  is  there- 
fore not  for  a  sum  oerttun,  cannot  be  austuned.  If  a  note  ia  payable 
in  money,  it  is  immaterial  in  the  currency  of  what  country  it  is  pay- 
able. Story  on  Promissory  Notes,  B17.  That  mle  applies  to  this 
case. 

Needham,  contra.  The  &ot  of  this  document  being  payable  in 
United  States  currency,  which  in  this  province  fluctuates  in  valne, 
prevents  the  plaintiff  from  recovering ;  for  it  is  not  for  a  sum  certain, 
and  is  therefore  not  a  promissory  note.  The  plaintiff  has  declared 
npon  it  as  a  promissory  note,  which  it  hi  not,  and  the  common  connta 
cannot  help  him. 

AujoT,  J.,  now  delivered  the  judgment  of  the  majority  of  tfie 
eonrt.* 

It  is  said  in  Chitty  on  Bills,  183,  that  it  is  not  necessary  that  tlie'i 
BUHwypayable  by  a  note  should  be  that  current  in  the  place  of  pftf-f 

I  Bm  ««fHti,  p.  19,  note  4. — Eb. 

■  Bllcbie,  C.  J.,  AUen  ud  Wddon,  33.  ^ 

^d44j.jic<.4  c/«-  ...     . Digitizecoy  Google 
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feient  or  vhere  the  bill  is  drawn :  it  niiiiy  be  in  the  money  of  any  connJ 
try  whatever.  And  in  Story  on  PromiBsory  Notes,  §  17,  it  is  saidjl 
that,  "  provided  the  note  be  for  the  payment  of  money,  it  is  wholly 
Immaterial  in  the  money  or  cnrrenoy  of  what  country  it  is  made  pay- 
able." Is  not  this  note  for  the  payment  of  money  only  t  And  may  it 
not  be  agaumed  that  "  United  States  cnrrenoy  "  means  the  money  of 
the  United  States,  and  that  the  note  is  for  the  payment  of  three  hun- 
dred and  seventy-one  dollars  of  the  United  States.  The  Act  58  Geo, 
III.  o.  23,  mentions  the  dollars  of  the  United  States,  and  malces  them 
enrrent  in  this  province.  The  Act  15  Vict.  c.  85,  uses  the  term 
"  onrrency,"  and  declares  it  to  mean  the  current  money  of  this  prov 
inoe  i  and  the  Act  28  Viot.  c.  4S,  §  8,  declares  that  the  eagle  of  the 
United  States  coined  after  the  Ist  Jnly,  1834,  and  of  a  certain  weight, 
ahall  pass  and  be  a  legal  tender  for  ten  dollars,  and  the  multiples 
and  divisions  thereof  in  the  same  proportion.  This  is  a  legislative 
recognition  that  the  eagle  of  the  United  States  and  the  diviuons 
thereof  are  the  coins,  or,  in  other  words,  the  currency  of  that  country. 
In  Wharton's  Law  Dictionary,  currency  is  defined  to  be  bank-note* 
or  other  passing  money  iasned  by  authority,  and  which  are  continually 
passing  as  and  for  coin. 

FiBBKB,  J.  I  have  some  donbts  whether  the  note,  the  subject  ot\ 
thb  action,  from  its  terms,  is  a  promissory  note ;  and  the  different 
acts  of  assembly  relating  to  legal  tender  and  cnrrenoy  have  rather  in- 
creased them,  as  they  speak  of  the  eagle  of  the  United  States,  of  a 
dollar,  and  of  cnrrenoy,  but  refer  to  the  dollar  as  coneistiDg  of  one 
hundred  cents ;  and  the  eagle  is  made  a  legal  tender  for  ten  dollars  of 
one  hundred  cents.  Now,  the  note  in  question  for  (371  was  found  to 
be  equal  to  1279 ;  or,  in  other  words,  the  $371  United  States  currency 
referred  to  in  the  note  would  only  produce  $279,  if  paid  in  the  gold 
ei^les  of  the  United  States  or  the  mnltiplee  or  divisions  thereof. 
There  appears  to  me  to  be  a  want  of  certainty,  which  I  think  essential 
to  a  promissory  note.  In  order  to  get  at  the  amount  of  the  note  in 
New  Brunswick  currency,  it  was  necessary  to  prove  the  value  of  the  ' 
greenback  paper  notes  in  circulation,  which  was  said  to  be  constantly 
varymg.  Per  Curiam.    BuU  discharged} 

^  Sanger  v.  Stimpioii,  8  Mhi.  260;  Black  v.  Ward,  2T  Mich.  191,  194  (Maifa) 

'     fiat  MS  Thompaon  n.  Sloan,  28  Wnd.  71 ;  H(A<>>p.fil.  nola  %  s.  o.,«Mir«.— Mb. 
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JUDAH  0.  HARRIS. 

Ix  TBS   SOPSEME   COUST   OF  JiTDICATTBB,  KeW   YoSE,  MaT,  1821. 
[S^mted  M  19  Jihuon,  144.) 

Tmfl  -WM  an  action  of  aasnmpdt,  on  a  promissory  note,  tried  at  th« 
ChuQango  Cironit,  in  Jane,  1820,  before  Mr.  Chief  JuBtice  Spenosr. 
Tbe  dcuisiation  was  a^net  tbe  defendant,  ss  the  third  indoraer  of  at 
not«  ciade  hj  P.  Randall,  dated  Norwich,  March  18, 1818,  for  f41&.22J 
pt>/abie  "  at  the  Branch  Bank  of  the  Manhattan  Company,  in  tho  vil'fT 
lajje  of  Utica,  in  the  bank  notes  current  in  the  dty  of  Nev  YoA,  ton  I 
Tfhie  reoeiTtfd."  — |j 

At  the  trial,  the  note  was  proved  and  read,  and  evidence  was  given 
as  to  the  notioe  to  the  defendant  of  the  non-payment,  which  it  ia 
nnnecessary  to  etate.  The  jury  found  a  verdict  for  the  plainti^  lob- 
jflct  to  the  opinion  of  the  conrt,  on  a  case  made. 

CfoSier,  for  the  pluntiff.  He  cited  Keith  v.  Jones ;  *  1  Burr,  Bep. 
469 ;  1  Johns.  Cases,  281 ;  4  Mass.  Bep.  246 ;  Chitty  on  Bills,  840 ;  12 
Johns.  Rep.  226,  806, 

Poot,  contra. 

WooDwoETH,  J.,  delivered  the  opinion  of  the  ooort.  The  note  la 
qnestion  was  payable  "in  bank-notes  current  in  the  city  of  Kew 
fork."  On  the  aigument,  it  was  contended  that  this  was  not  a  ne- 
gotiable promissory  note,  within  the  statute.  In  Keith  v.  Jones,*  it 
was  held  that  a  note  payable  in  York  State  bills  or  specie  was  the 
same  thing  as  being  made  payable  in  lawful  onrrent  money  of  the 
State;  for  the  bills  mentioned  mean  bank  paper,  which  is  here,  in 
conformity  with  common  usage,  regarded  as  cash.  Lord  Mansfield, 
in  Miller  v.  Reid,  observed  "that  these  notes  are  not,  like  bills  of 
exchange,  mere  eeoorities  or  dooumente  for  debts,  nor  are  so  ejiteemed, 
bat  are  treated  as  money,  in  the  ordinary  course  and  transactions  of 
business,  by  the  genend  consent  of  mankind;  and  on  payment  of 
them,  when  a  reoeipt  is  required,  the  receipts  are  always  given  as  for 
money,  not  as  for  secnrities  or  notes."  ' 

In  Handy  v.  Dobbin,*  it  was  decided  that  bank-bills  could  be  1evied\ 
on  by  execution,  and  that  they  are  treated,  civiliter,  as  money.  In  t 
the  case  cited,  it  did  not  appear  what  description  of  bills  had  been  I 
attached ;  but  there  can  be  no  doabt  that  all  current  bank  paper  was  ; 
btoidod  by  the  court.    The  same  general  expressions  are  used  in  I 

1  9Jofaiu.Bsp.iaX  >IUd. 

•  1  Bnir.  467.  4  13  Jofant.  lUp.  810. 
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Holmes  o.  TSuncaMba  *  and  io  Mann  v.  The  Executors  of  Muid.'  Tbe 
present  chancellor  eays  "  that  the  word  monej'  may  be  extended  to 
bank-notes,  when  they  are  known  and  approved  o^  and  used  in  tba 
market  aa  cash." 

But  it  is  nrged  by  the  defendant's  counsel  that  bills  of  New  Jersey 
miglit  be  tendered  to  satisfy  this  not«,  and  that  they  cannot  be  oon- 
udored  as  money,  unless  their  circulation  be  coeztensive  with  th« 
Btitte. 

The  principle  Iiud  down  in  Jones  v.  Fales  *  is  applicable  to  this  case ; '. 
"  The  court  must  take  notice,  in  common  with  the  people,  that  bank- 
notes derive  their  value,  not  only  from  the  certainty,  but  the  facility 
of  payment ;  consequently,  that  a  man  in  trade  in  Boston,  holding  a 
bill  issued  by  a  bank  at  a  distance  from  Boston,  can  less  easily  obtain 
payment  than  he  could  if  the  issuing  bank  was  near  to  him;  and  that 
a  difi^rent  facility  of  procunng  payment  may  create  a  difference  in, 
their  value."  It  was  therefore  held  that  the  import  of  the  words' 
**  foreign  bills  "  was  not  cash,  but  something  differing  in  value  from 
oaah.  So,  in  the  present  case,  the  court  will  take  notice  that  notes 
current  in  the  city  of  Kew  York  are  of  cash  value  throughout  the 
State,  and  are  distinguished  by  those  words  from  other  bank-notes 
which  are  received  at  a  discount,  and  hence  it  is  immaterial  whether 
the  notes  of  banks  in  other  States  might  be  tendered  in  payment,  pro- 
vided they  were  current  in  the  city  of  Kew  York;  in  that  case,  they 
are  considered  cash  equally  with  the  current  bills  of  this  State.  From 
authority,  I  cannot  perceive  any  objection  to  the  note  in  question.  It 
would  have  been  a  note  under  the  statute,  if  payable  in  bank-notes 
generally ;  consequently,  it  is  valid  as  such,  when  confined  to  a  apetues 
of  bank  paper  of  known  cash  value.  At  the  trial,  testimony  was 
introduced  for  the  purpose  of  showing  that  due  diligence  had  not 
been  used  to  chat^  the  indoiser,  but  it  was  not  made  a  point  on  the 
argument.  On  looking  into  the  case,  there  appears  to  be  no  ground 
for  making  that  a  question :  we  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  tAe  plaintiff.* 
t 

1  13  JohLi.  Bep.  a9S.  *  1  JohDivCh.  Bep.  281. 

■  4  Mftw.  Rep.  346. 
'  *  Lacy  B.  HoIbrook,4AU.8S{fimdicDrteDtInNmr  Torkcit;);  Carter  e.  FaoBt 
t  Ala.  140  (carrent  money  of  Alabama) ;  SvUt  v.  Whttuy,  20  UL  144  (cuTTUiey) ; 
FluBDiz  Idi.  Co.  v.  Allen,  11  Uich.  601 ;  13  Mich.  191,  a.  o.  (current  funds),  lemiUi 
Phelp*  V.  Tnirti,  14  Midi.  G74  (currency),  amUt,-  Mitchell  v.  Hewiit,  13  Min.  SSI 
(currency  of  State  of  M|jBluI]ipi),  tmhU;  Pnnln  v.  Fi«h,  60  N.  T.  266  (cumiDl 
bank-note!) ;  Morrli  c.  Edward*,  1  Oh.  80  (cnrrent  baok-nolai  of  Cindnnatl) ; 
Dngan  «.  Campbell,  1  Oh.  47  (cnn«Doy  of  thla  pUc«) :  Smtland  >.  Cieiffli,  If 
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ROBERT  SEARCT  v.  A.  and  R  VANCE. 

In  thx  Supbbkb  Coitbt,  Txhsbsbu,  Mabch,  1827. 

[Rtperled  m  Martiii  j-  Ytrgtr,  226.] 

This  was  an  action  of   debt,  npon  an  obligation  in  these  words: 

"  JusE  2d,  1824. 
**  On  or  before  the  first  of  Jannaiy  next,  I  promiRe  to  pay  WilliaiO 
Pike  one  hundred  dollars  jn  Tenneaaee  money." 

Tbo  defendant  demnrred  generally  to  the  declaration,  which  was 
netuned  by  the  Cironit  Conrl.  The  canse  was  argued  upon  the 
ground  that  an  aotioD  of  debt  would  not  lie  upon  an  instrument  of 
tiib  kind. 

P«r  Curican.  A  note  payable  in  Tennessee  money  ifi,  to  all  legal 
intents,  a  note  payable  in  gold  or  silver ;  for  nothing  but  gold  or 
silver  constitutes  Tennessee  money.  The  case  is  differeot,  where  it  is 
payable  in  Tennessee  bank>notes ;  as  in  Gamble  v.  Hatton,'  -to  which 
oase  thia  has  no  analogy.  Judgment  affirmed.* 

Oh.  118  (current  Ohio  buik-notM) ;  Whita  ■.  Ricbmoad,  18  Oh.  5  [current  fund* 
of  Ohio) ;  Uowe  c  Hartneu,  11  Oh.  St.  449  (correncf ) ;  Fleming  v.  NiU,  1  Tax. 
S46  (cnrrent  baok-DOtes),  aocord. 

Mobile  Bank  v.  Brown,  IS  AU.  106  {cnrrencr);  Dillird  v.  £*&□■,  4  Ark.  176 
(common  currency} ;  Lafayette  Bank  v.  Bingel,  61  Ind.  SBS  (currant  fundi) ;  Blnd*- 
koff  D,  Barrett,  11  Iowa,  172  (cnrrencj) ;  Huie  f.  lIanibUn,23  Iowa,  601  (currency) ; 
Campbell  d.  Weister,  1  Litt.  SO  (current  bank  paper) ;  Chamben  d.  Qeorge,  G  IJtt.  83S 
(currenc;  of  Sentuckj);  Brecken ridge  d.  Rail*,  4  Monr.  683  (note*  receirable  in  bank); 
Parwell  v.  Eennett,  T  Mo.  696  (cnrrencj) ;  Cockrill  e.  Kirkpatnck,  0  Ho.  SSS,  ttmbU 
(CDrrency  of  Miuouri) ;  Little  «.  Phenjx  Bank,  2  Hill,  426 ;  T  Ilill,  369,  «.  c.  (ennvat 
baak^otei  of  MiMiuippi) ;  Warren  b.  Brown,  64  N.  Ca.  SSI  (current  natot  of  North 
Carolina) ;  Johnton  b.  Hendenon,  76  S.  Ca.  227  [current  f\indE) ;  Oraj  v.  Donahoe, 
4  Walti,  400  (cnrrent  bank-noteij ;  Wright  c.  Hart,  44  Pa.  4M  (current  fnodi  at 
}^tt«bMTgh);  Gamble  0.  Halton,  Peck,  130 [cnrrent bank-notea);  Hicklin  ■.  Tncker, 
8  Verg.  44S  (TcDneiiee  currencj} ;  Eirkpatrlck  d.  UcCullougb,  9  Humph.  171  (cur- 
Rntbank-notei) ;  Whitamanc. ChlldreM, 6  Humph. SOS  (corrent bank-note*};  Simp* 
•on  n.  Moulden,  S  Coldw.  42fl  [current  bank-notei] ;  McDonnell  d.  Keller,  4  Crldw. 
268  (current  bank-notesji  Collini  v.  Lincoln,  11  Vt.  268  (current  billi) ;  Ford  >. 
Mitchell,  16  Wli.  S04  [torrency)  j  Piatt  v.  Sauk  Co.  Bark,  17  WU.  222  (cunrnt 
funds) ;  LindMj  i.  McClelland,  19  WU.  481  (current  fnnd«)  i  Bettii  n.  Walkr,  SO 
Vp-  Can.  Q.  B.  2S  (current  tuodi  of  the  United  Btatee),  amm. 

Bm  Blood  n.  I4nrthup,  1  Kani.  S8  [cnneDt  fimd*).  — Ed. 

>  Peck'a  Bep.  130. 

>  Qraham  v.  Adama,  6  Ark.  2S1  (good  cnnent  money  of  the  State) ;  WUbom  n. 
Greer,  6  Ark.  266  (Arkanua  money] ;  Burton  v.  Brooki,  26  Ark.  216  [greenback 
mrrencj) ;  Lampton  v.  Baggard,  8  Honr.  140  (Kentucky  currency) ;  UoChoid  v. 
Ford,  S  Monr.  166  (current  money  of  Keotoeky) ;  Black  r.  Ward,  2T  Mich.  ISl 
(Canada  onrrency);  Butler  v.  Faine,  3  Minn.  824  (currency);  Cockrill  tr.  El^ 
Patrick,  0  Ho.  6S8((emUe),  (current  money  of  Miuouri);  Frank  e.  Weiieli,S4  H.T. 
166  (pi^er  corrency);  Oift  r.  Hall,  I  Humph.  480  (Brandon  money);  Ogdu  m, 
atmie,  I  Tex.  IS  0  vwtai  hmda  of  United  Butei),  occonf.  —  Ep 
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JOIIN  P.  CHRYSLER,  Rsspondbnt,   v.  PETER  J.  RENOIS 

Am,  HENRY  Q,  QRISWOLD,  Apfsllaitts. 

Is  THE  ConBT  OF  ApFBALB,  Kbw  Yobk,  Dkckxbeb,  1870. 

[RtporUd  m  48  Ntw  Ycii  Report*,  200.] 

Appeal  from  the  decision  of  tbo  general  term  of  the  Snpremt 
Ooort  in  the  fourth  judicial  district,  affirming  the  judgment  entered 
npon  the  report  of  a  referee  in  favor  of  the  plaintiff. 

On  Sept.  11, 1866,  the  defendants,  who  resided  at  WbiteLall  in  th« 
State  of  New  York,  cobtraoted  with  William  Pillir,  at  Montreal, 
Canada,  for  the  purchase  of  certain  lumber  to  be  delivered  at  Dickin- 
Bon'a  Landing  in  Canada. 

On  the  13th  of  September,  Pillar  profesaing  to  the  defendant/ 
Renois  that  he  feared  that  on  the  delivery  of  the  lumber  they  would  \ 
not  take  it,  the  latter  gave  him  his  draft  on  the  defendants  for  1,205  I 
gold  dollara,  payable  at  the  Park  National  Bank,  in  the  city  of  New  I 
Ycrk,  Pillar  at  the  same  time  giving  a  receipt  therefor,  containing  an  1 
agreemeDt  that  it  should  not  be  negotiated  until  the  contract  was  I 
fulfilled. 

Pillar  soon  after  transferred  the  draft  to  the  plaintiff,  in  part  pay-^ 
ment  of  notes  which  be  held  against  Pillar,  which  were  then  past  due, 
and  were  secured  by  a  mortgage  given  as  collateral  thereto.     On  the  I 
receipt  of  the  draft,   the  notes  were  all  snrrendered  to  PUlar,  and  / 
new  notes  were  given  for  the  balance  remaining  unpmd. 

Pillar  failed  to  deliver  all  the  lumber,  and  the  defendants  refnsed  to  ^ 
pay  the  draft,  on  the  ground  that  it  was  not  negotiable.' 

S.  Gibson,  with  J.  Oibion  of  oounscl,  insisted  that  instnunent 
was  not  a  bill  of  exchange.  5  Cow.  186 ;  23  W.  734 ;  7  Hill,  869  i 
7  Wall.  258 ;  13  Peters,  778 ;  17  J.  R.  611 ;  1  P.  220  j  47  B.  29. 

Mrown  &  Hdsbrouck,  for  respondents. 

Allen,  J.  The  bill  in  suit  was  drawn  in  Montreal  on  a  busineBB" 
firm  at  Whitehall  in  this  State,  payable  in  New  York,  in  dollars,  the  ,■ 
money  of  account  of  the  State,  and  in  gold  dollars,  a  coin  authorized  by ' ' 
congress,  and  made  a  legal  tender  in  payment  of  debt.  It  was  there-,  1 
fore  negotiable  as  a  bill  of  exchange.  1  R.  S.  611,  g  1 ;  9  U.  S.  Stat^ 
at  Large,  397. 

It  is  enough  that  it  is  for  the  payment  of  money,  and  money  only,! 
in  cash  and  not  gomething  that  may  differ  in  value  from  cash.  Lei< '. 
ber  V.  Goodrich.*  It  ia  agreed  that  bills  payable  in  merol  andiae, ' 
•r  any  thing  but  money,  are  not  good  bills  of  exchange  but  tiM'^ 

>  Bm  ittpra,  p.  19,  note  4.  —  Bs.  >  S  Cow.  18S. 
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cases  are  not  agreed  in  all  respeots  as  to  what  shall  be  deemed  nioney.n 
In  this  State,  it  is  held  th^t  a  promissory  note,  payable  "  in  ^ank-notea  I 
eorrent  in  the  city  of  New  York,"  or  in  "  New  York  State  billi  i 
or  specie,"  are  negotiable  notes  within  the  statutes,  Keith  v.  Jonea,'  11 
Judak  tt.  Harris ;  while  a  note  payable,  **  in  Canada  money  "  is  not ii 
a  negotiable  note.*  The  first  oases  were  decided  apon  the  groandH 
tiiat  the  oonrt  might  take  judicial  notice  that  bank-notes  oar- 
rent  in  the  city  of  New  York  were  customarily  considered  and 
treated  as  equivalent  to  money,  which  conld  not  be  predicated  of 
a  note  payable  in  Canada  money.  Coin  current  in  Canada  might 
not  be  current  in  this  State,  and  foreign  bills  are  not  regarded' 
as  money.  Jones  v.  Fales.*  In  other  States,  a  different  rule  pre- 
Tuls;  and  bills  payable  in  bank-bills,  even  of  the  State  wber« 
payable,  are  held  not  negotiable.  MoCormiok  v.  Trotter.*  In  this 
action,  the  bill  is  for  1,205  gold  dollars,  that  is  tl,205  in  gold  coin, 
and  as  is  claimed  in  coin  of  a  partioalar  denomination ;  but  it  is 
nevertheless  payable  in  a  coin  known  and  recognized  as  a  part  of 
the  currency  of  the  country,  ooined  by  authority  of  congress  and 
made  receivable  in  all  payments.  9  Stat,  at  Large,  397.  If  the 
bill  had  called  for  $1,205,  without  specifying  the  coin  or  cur- 
rency, it  would  have  been  payable  in  any  lawful  currency,  and  the 
aoceptors  might  have  discharged  their  obligations  by  tendering  pay- 
ment in."  gold  dollars."  The  tender  would  have  been  in  money ;  but, 
if  "  gold  dollars  "  are  but  an  article  of  merchandise,  a  commercial  com- 
modity, as  clumed,  a  tender  of  these  in  satisfaction  of  an  obligation 

>  0  J.  a  120. 

•  Thompaon  v.  Sloan,  28  Wand.  71.  "  Bj  the  Court,  Cowen,  J.  A  promi*K>i7  ' 
note  most,  in  order  to  come  within  the  iUtnt«,  like  a  bill  of  exchange,  be  pajabl* 
in  money  only,  In  eorrent  ipecle.  .  .  .  Admitting  that,  tlie  note  in  qneitioB 
imports  an  obligation  to  pay  in  gold  and  liWer,  CDireat  in  Canada,  I  do  not  *m 
on  what  principle  we  can  pranoonce  it  to  be  payable  in  money,  witliin  th«  meaD- 
ingof  the  role.  It  ia  not  pretended  that  colni  current  in  Canada  are  therefore 
•o  in  this  Stale.  Aa  gold  and  ellver,  they  niglit  readily  be  received ;  and  ao  might 
Im  the  coin,  of  any  foreign  country,  —  Oertnanyor  Ruiila,  tor  initancei  bat  tlw  ' 
creditor  might,  and  In  many  caiei  doubtleu  would,  reftiie  to  receiTe  them,  ^ecatu• 
Ignorant  of  their  value.  In  Uw,  they  are  all  collateral  commodillcB,  like  liigolt  or 
diamonds,  which,  thoagii  they  might  bereceiTed,  and  be  in  tact  equiTalent  to  moDey,,' 
mzw  yet  bat  gooda  and  cliatieli.  A  note  payable  in  either  would  therefore  be  no> 
Bora  negotiable  than  if  it  were  payable  In  cattle  or  other  ipeciOc  articles.  .  .  .. 
This  view  of  the  cue  ii  not  Incompatible  with  a  bill  or  note  payable  In  money  of  a 
finclgn  denomination,  or  any  otlier  denomination,  being  negotiable,  for  it  can  be 
P«jd  In  oar  own  coin  of  eqairalent  value,  to  which  it  U  alwaya  reduced  by  a  fSSOT- ' 
tiy.'  "(a)—  Pages  78-76.  —  Et>. 

•  i  Ifau.  345.  «  10  Berg,  k  B.  H. 

(a)  SasCaiyACoarVnisr,  lOtUMt.  nt.  — b. 
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for  the  payiaent  of  mooej  wonld  not  be  good,  and  a  debtor  could  not 
by  such  tender  relieve  himself  from  bis  obligation.  The  laws  hava 
not  been  repealed  which  declare  the  money  value  of  the  gold  and  sil- 
ver coin  of  the  United  States  and  make  them  a  legal  tender  in  the 
payment  of  debts.  The  bill  has  all  the  qualities  of  a  negotiable  bill  of 
exchange ;  it  is  payable  absolutely,  and  in  money,  and  not  ont  of  a 
particnlar  fund. 

There  are  two  descriptions  of  lawful  money  in  nae  under  aota  of 
eongress  (aesuming  the  validity  of  the  Legal  Tender  Acts,  socalled,  ai 
applicable  to  any  contract  calling  for  money),  and  it  dees  not  destroy 
Ibe  negotiability  of  commercial  paper  or  change  it«  character  that  it  is 
in  terms  made  payable  in  any  description  of  money  that  is  recognized 
and  known  as  money  corrent  in  business,  and  which  is  made  a  legal 
tender  in  payment  of  debts.  Butler  v.  Horwibs,*  Bronson  v.  Rodes. 
Bills  of  exchange  are  favored  as  valuable  instruments  in  commerce, 
and  merchants  must  be  permitted  to  make  them  payable  in  any 
money  lawful  and  current  in  the  place  where  payable ;  and,  if  more 
than  one  description  of  money  is  recognized  by  the  law  of  the  place 
to  select  that  which  is  most  convenient  to  the  parties,  without  chtmg- 
ing  the  charact«r  and  legal  Incidents  of  the  InstrumentB  and  destroy- 
ing their  negotiability. 

But  the  referee  has  found,  as  a  question  of  fact,  that  the  contents  of 
the  said  bill  of  exchange,  or  draft,  were  expressed  in  the  money  of 
account  and  currency  of  the  province  of  Canada,  and  has  awarded 
damages  for  nonpayment  upon  that  theory ;  that  is,  has  g^ven  judg- 
ment for  the  value  of  the  amount  called  for  in  Canada  coin  in  Mon- 
treal on  the  day  the  bill  matured.  In  this  the  referee  erred.  The 
contract,  interpreted  by  the  law  of  the  place  where  payable,  called  for 
payment  in  money  there  current,  and  the  construction  of  the  contract 
was  one  of  law  and  not  of  fact. 

The  error  of  the  referee  was  carried  into  the  judgment  in  the  assess- 
ment  of  the  dara^ea. 

The  judgment  must  be  modified,  and  reduced  to  the  amount  to 
irhioh  the  plaintiff  was  entitled,  payable  in  coin,  with  costs  of  the 
court  below,  payable  in  currency,  without  costs  to  eitter  party  upon 
the  appeal. 

All  the  judges  concurring,  judgment  modified  in  accordance  with 
the  opinion  of  Allen,  J.' 

»  7  W«1I.  26a  »  7  W«U.  229. 

•  Bm  Trabilcock  e.  Wlbon,  13  WaU.  B87 ;  ChnrchnMn  tr.  Hartin  (IndUaa,  Kb- 
IMI7, 1B7T),  4  C.  L.  J.  81S ;  FUlllpi  v.  Dugan,  21  Oh.  St.  4U;  SmiUi  *.  XoKln- 
Mr.  2S  Oh.  St.  200.  —Ed. 
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Tht  Order  or  PromUe  to  pay  Money  mu^  not  he  coufled  ufith  oa 
independerU  order  or  promise  to  do  aomething  tUe. 

MARTIN  w.  CHAUNTRT. 

In  thb  Kikq's  Bbkch,  TBnnrr  Tebm,  1748. 

\Rtporttd  IN  3  Sli<ug»,  1271.] 

Ths  o^nit  held,  on  error  from  C.  B.,  tbftt  a  soto  to  deUrer  apl 
bOTses  and  a  irhar^  and  pay  money  at  a  partionlar  day,  oonld  not  b«  1 
counted  on  ae  a  DOte  within  the  itatnte,  and  therefore  revened  the  I 
Judgment.* 

WISE  r.  CHARLTOir.      .;-.,        w. 
Is  ITHB  Ecfa's  Bench,  Apbil  18,  1836. 

[aeporUdmiAdiilpluuandEUti,lW.]        iX  ■■}' .'■-^  <-<•<■■■  f      .'     1      ■' 

ArnxmrBTF  by  the  indorsee  of  a  promissory  note  against  the  maker.l  i'''       i       ■   • 
The  declaration  (which  was  filed  before  the  operation  of  the  rules   *J  '■■  '•'■•'..  <  ■ 
Hil.  4  W.  4)  described  the  note  as  made  16th  of  April,  1823,  in  favor  \  i_f.i    j'  i  • 
of  John  Ooodwin  Johnson,  or  order,  payable  on  demand,  with  lawful  :■,'•' 
interest,  for  value  received,  and  indorsed  by  Johnson  to  the  plaintiff  j 
and  it  averred  a  demand  on  2d  of  September,  1833.    Plea :  non  ae- 
lumpait.    On  the  trial  before  Lord  Abinger,  C.  B^  at  the  last  Derby 
asdzes,  the  note  was  produced ;  and  it  was  in  the  following  form ;  — 
«£120.  Aphil  16,  1823.     [ 

"  On  demand,  I  promise  to  pay  to  Mr.  John  Goodwin  Johnson,  or) 
order,  the  sum  of  one  hundred  and  twenty  pounds,  with  lawful  Interestj 
for  the  same  for  value  received ;  and  I  have  deposited  in  bis  hands! 

1  "  Th*  caM  of  Martin  o.  Channtrj  show*  that  ■  promln  la  wiItiDg  to  pay  moaej, 
and  do  KOj  other  thing,  U  not  a  promiMOiy  note.  To  coaiUtDte  ft  proniiuor7  note, 
tbe  promise  mntt  be  to  pay  ■  imn  certain  and  notblng  elie."  Far  Farke,  B.,  In  Fol- 
Istt  V.  Moot*,  i  Ex.  416.  And  lee  to  aame  effect :  Moor  v.  Van  Lute,  Bull.  N.  P. 
S72;  DaTiea  v.  WilUnaon,  lOA.&B.  98;  Boyd  n.  Bumse;,  6  J.  J.  Harth.  42- 
Banker  b.  Atlieam,  85  Me.  864 ;  Cook  ■.  Batteriee,  B  Cow.  lOS ;  Knight  >.  Wilm 
AM.  Co.,  1  Jone*  (H.  Ca.],  867 ;  Wallace  r.  DfKip,  1  Speen,  127 ;  Bamei  v.  Oomia^ 
9  Bloh.  297,  accord. 

Wbutap  V-  Metcalf,  7  Ala.  8S7 ;  G^ne*  v.  Shelton,  «T  Ala.  41S,  cnKri 

ConC  Baxter  v.  Stewart,  4  Sneed,  218,  —Ed. 
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title-deeda  to  lancts  purchased  from  the  derisees  of  William  TopUi,  M  \ 
a  collateral  security  tor  the  Bame.  W.  Chjjo.tos."      ) 

To  this  note  there  was  a  proper  promissory  note  stamp  at  the  tjm« 
It  was  signed  by  the  defendant,  and  &  stamp  of  £2  (the  proper  stamp 
for  a  legal  or  equitable  mortgage  of  the  amount  of  the  note)  bad  been 
imposed  on  payment  of  a  penalty,  aabsequently  to  the  commencement 
of  the  action.  It  appeared  that  the  payee  Johnson,  and  the  plaintiff 
Wise,  were  partners  as  attorneys ;  that  the  note  had  been  prepared  bj 
Wise,  and  the  deeds  mentioned  in  it  left  with  him ;  but  that,  sereral 
years  before  the  indorsement  of  tlie  note  tc  Wise,  he,  Wise,  had  de- 
livered back  the  deeds  to  the  defendant.  It  was  objected,  on  the  part 
of  the  defendant,  that  the  latter  stamp  was  unavailable,  as  having  been 
made  by  the  commissioners  without  Authority ;  that,  even  suppusirg 
the  commissioners  had  authority  to  stamp  a  promissory  note  after  it 
was  made,  yet  an  assignment  stamp  was  also  requisite  to  enable  an 
assignee  to  sue  upon  this  instrument,  and  that  it  was  an  agreement 
and  equitable  mortgf^,  and  not  a  promissory  note  assignable  under 
Stat.  S  4  4  Anne,  c.  9,  S  1.  The  Lord  Chief  Baron  received  the 
note  in  evidence,  bat  reserved  leave  to  move  to  enter  a  nonsuit.  The 
case  went  to  the  jury  on  some  disputed  facts  respecting  the  consider' 
ation,  and  the  plaintiff  had  a  verdict. 

"WhUekurat  now  moved  for  a  rnle  to  show  cause  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had  for  misdirection.  First,  the 
oomraissioners  had  no  anthority  to  affix  the  £.1  mortgage  stamp  after 
the  note  was  made,  if  the  instrument  is  to  be  considered  a  promissory 
note.  By  Stat.  23  Geo.  III.  o.  49,  Spl4,  and  SUt.  31  Geo.  III.  o.  25, 
S  19,  the  paper  upon  which  promissory  notes  are  drawn  must  be  stamped 
before  the  note  is  made.  And  by  the  latter  statute  the  commissioners 
are  expresfily  prohibited  from  stamping  any  paper,  &<:.,  upon  which  a 
promissory  note  shall  be  written ;  and  a  note  not  duly  stamped  is  not 
available  in  law  or  equity.  Stat.  87  Geo.  Ill,  c.  136,  §  1,  enables  the 
commissioners  to  stamp  certain  instruments  after  they  are  executed, 
upon  the  payment  of  a  penalty ;  but  that  statute  expressly  excepts  the 
paper  upon  which  promissory  notes  may  be  written.  The  commis- 
sioners, therefors,  had  no  authority  to  afSx  any  stamp  upon  this  paper 
upon  which  a  promissory  note  had  before  been  written.  And  $  6 
of  the  aot  does  not  apply  to  a  note  which,  when  made,  had  not  any 
stamp  of  the  proper  amount.  Green  v.  Davies,'  Butts  v.  Swan.*  Tbe 
regulations  of  former  statutes  on  this  aubject  are  made  applicable  to 
tbe  present  stamp  act,  66  Geo.  III.  o.  184,  by  S  8  of  that  act.  But, 
wooadly,  assuming  that  the  commissioners  had  authority  to  affix  th«  £i 
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mortgage  stamp    after    the    note  waa  made,  and  that  that  stanip 
voald  have  been  aaffident  (Stat.  &5  Geo.  III.  c.  184,  eched.  part  1, 
Mortgage)  if  the  payee  of  the  note  himself  had  sued  upon  the  notei 
yet,  as  the  aeoarity  haa  been  assigned  over,  an  additional  stamp  of  £\ 
15».  was  necessary  (Stat.  3  Geo.  IT.  c.  117,  S  2) ;  for  tbe  assignmAit  of 
the  note  is  an  assigbment  of  the  equitable  mortgage  contained  in  tba 
BOto.     Thirdly,  this  was  not  an  assignable  promissory  note,  under  Stat.^ 
8  A  4  Anne,  o.  d,  $  1.     It  was  an  agreement,  by  which  the  maker  I 
ODdertook  to  pay  Johnson  the  sum  mentioned  in  the  note ;  and  John*  | 
•on  Qndertook,  on  snch  payment,  to  deliTer  back  the  deeds.    While  { 
the  instrument  was  in  the  hands  of  the  payee,  the  maker  was  entitled  j 
to  require  tbe  redelivery  of  the  deeds  upon  the  payment  of  the  money,  I 
and  was  not  bonnd  to  pay  if  that  redelivery  were  refused.    It  never  / 
could  have  been   the  intention  of  the  parties  that  Johnson  should^ 
have  a  nght  to  hand  over  the  defendant's  title-deeds,  and  that  thej 
shoald  pass  &om  hand  to   hand ;  nor  could  Johnson  transfer  the 
note  without  the  deeds ;  for  the  defendant  had  a  right  to  in^t  upon 
the  delivery  of  the  deeds  from  the  person  who  had  the  note.    It  can 
make  no  difference  that  the  deeds  had  been  delivered  up  to  the  defend- 
ant before  the  indorsement ;  for  a  note  which  is  not  transferable  at  the 
time  it  is  made  is  not  rendered  so  by  any  subsequent  event.    Hill  v.  Hal- 
ford.^      The  present  plaintifE  cannot  be  in  a  better  situation  than 
Johnson.     An  agreement  to  pay  money  on  redelivery  of  deeds  oaunot 
constitute  a  promissory  note  under  the  statute  of  Anne,  any  more  than  a 
conditional  order  to  pay  would  be  a  bill  of  exchange  within  the  custom 
of  merchants :  the  two  securities  are  placed  on  the  same  footing  by 
the  statute.     [Littlsoalk,  J.    In  the  case  of  a  mortgage,  or  a  d^ 
posit,  the  debt  may  be  sued  for  by  the  mortgagee  without  delivering 
up  the  deeds.    CoLEBmaB,  J.    How  can  a  collateral  secarity  fetter 
the  principal  security  7]    The  scouritiea  are  given  by  the  same  instro- 
ment ;  and  the  effect  of  the  one  is  therefore  controlled  by  the  other. 
[He  then  commented  upon  the  evidence,  and  upon  the  remarks  mode 
upon  it  by  the  Lord  Chief  Baron  to  tbe  jury.] 

LoBD  EteBKAS,  C.  J.  With  respoct  to  the  admissibility  of  the  note  I 
In  evidence,  if  it  be  a  promissory  note,  the  stamp  is  right.  And  therel 
is  nothing  to  qualify  its  character.  "Ihere  is  only  a  memorandum' 
j^ded  of  something- elaa^  but. that  is  not  imported  into  the  main  j 
{gre^nent. 

Litti;bi>ai.s,  J.  This  is  an  gbeolute  promissory  note ;  and  there  isl 
BO  qoalifioation.  There  is  a  memorandum,  that  deeds  are  deposited  | 
M  ft  o(dlat«ral  security ;  but,  as  a  note,  the  instmrneot  is  quite  ralid  1 
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withont  a  mortgage  Btamp.  BesideB,  the  restriction,  which  prohiUts\ 
Btanipmg  a  promissorj  note  after  it  is  made,  applies  only  to  the  promii- 
eoTf  nota  stamp.  The  fact  that  an  isBtniment,  whicfa,  in  the  character 
of  a  mortgage,  maybe  stamped  after  it  is  made,  contains  also  a  prom- 
issory' note,  amounts  to  nothing.  The  meaning  of  the  I^slatnre 
vas,  merely,  that  parties  should  not  take  their  chance  on  a  promis- 
sory note  by  delaying  the  stamping  till  they  vanted  to  produce  it  in 
evidence  as  a  promissory  note;  bnt  that  does  not  prevent  a  mor^ 
gage,  which  happens  also  to  be  a  promissory  note,  from  having  ft 
mortgage  stamp  put  on  after  it  is  made.  Butts  v.  Swan  *  was  a 
very  ditterent  case.  There  the  afcreement  stamp,  put  on  after  the  in- 
■trument  was  made,  was  held  insnffioient,  because  the  order  to  pay  the 
money  was  bo  incorporated  with  tho  instrument  that  the  latter  could 
not  be  nsed  without  onlling  in  aid  its  operalioa  as  a  promigaory  note. 
We  need  not  enter  into  the  question,  whether  it  be  necessary  that 
there  should  be  an  assignment  stamp.  I  do  not  know  that  an  as- 
signee of  this  instrument  could  at  law  avail  himself  of  it,  ag^nst 
the  maker,  as  a  mortgage. 

P1.TTEBO11,  J.  This  is  not  the  less  a  promissory  note,  from  its  being 
also  an  ^reement  of  another  land.  The  cases  cited  by  Mr,  White- 
hurst  apply  merely  where  there  has  been  no  promissory  note  stamp 
before  the  making. 

CoLXKisGB,  J.  If  this  he  a  promissory  note,  no  difficulty  remains. 
It  is  not  the  less  a  promissory  not«,  from  a  memorandum  of  another 
kind  being  added,  importing  that  a  collateral  security  has  also  been 
given. 

The  court  took  time  for  consideration  as  to  the  other  grounds  of 
motion ;  and  afterwards  (May  Sth)  the  rule  was  Refuted^ 

>  2  B.  &  B.  78. 

■  Fancourt  r.  Tliorne,  9  Q.  B.  812 ;  Brill  v.  Crick,  1  M.  &  W.  282 ;  TrottM  «. 
Shell,  Mor.  Diet  Becii.  1102 ;  Fleckner  ■.  U.  8.  Bank,  B  Wheat.  8S8 ;  Enrlr  ■■  Uo- 
Cait,  2  Dana,  411  i  Mukell  v.  Halflelgh,  8  La.  An.  457 ;  Hott  n.  Walsou,  11  La.  An. 
BM ;  Treat  t>.  Cooper,  22  Mc.  203 ;  UdIou  L».  Co.  v.  Greenleaf,  61  Ms.  128 ;  Biw 
Bing  a.  Harkham,  12  All.  454 ;  Taylor  v.  Cnrrr,  IIW  Ha<t.  8Q ;  Wright  v.  Inrin,  H 
Ulch.  82 ;  Matthewi  v.  Cnihj,  60  N.  H.  SI ;  EUet  v.  Britton,  6  Tex.  929 ;  Waid  R 
FwriBO,  88  Wii.  148,  accord.  -~  £d. 
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A.  LEONAKU  v.  MASON. 

b  Tax  ScTBRHS  CorsT  OP  JusiCATUBE,  Nsw  Yobs,  Octobvb,  18*& 

[RtporUd  w  1  Wt»ddi,  632.] 

Ebbok  from  tbe  Onondaga  Common  Pleaa.  A.  Leonard  sued  Masoa  \ 
in  ajastioe'B  coart,  on  an  order  for  the  payment  of  money  agqepted  by 
Mason.  The  plaintiff  held  a  promiaory  note  against  one  N.  Leonard 
for  $84.48,  nndemeath  which  was  written  an  order  or  bill  of  ezohange, 
in  tbese  words :  — 

«Leri  Mason,  Esq.,  please  pay  the  above  note,  and  hold  it  agaitwt 
me  in  onr  settlement.  K.  Lzohasd."    < 

The  justice  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed  to  the  Onondaga  Common  Fleas.  On  the  trial  in  that 
court,  tbe  note,  with  the  order  written  thereunder,  was  prodnoed, 
and  a  presentment  to,  and  a  parol  acceptance  and  promise  to  pay  by* 
the  drawee  proved.  The  Common  Pleas  nonsuited  the  plainti^  hold^ 
iiig  the  promise  of  the  defendant  to  be  within  the  Statute  of  Frauds.! 

J!  Ji.  Xawrertce,  for  plaintiff  in  error.  The  order  was  in  the  nature 
of  a  bill  of  exchange,  and  a  parol  acceptance  was  good.  Cowen'a  Tr. 
84;  ISJohna.  R.  6;  4  Camp.  893;  Chitty  on  Bills,  76;  2  Wheaton, 
R.  66 ;  Strange,  1000 ;  8  Burr.  1886.  After  acceptance,  tbe  ci^er 
was  a  cboae  in  action,  on  which  an  assignee  might  have  mfuntained  a 
snit,  on  ahowing  a  promise  to  pay.    1  Cowen,  18 ;  6  id.  151, 

£.  J>avia  Noxon.  This  waa  a  promise  to  pay  the  debt  of  another, 
and  therefore  within  the  Statute  of  Frauds,  as  there  was  no  conudera- 
tion  shown  for  the  promise.  8  Johns.  R.  210 ;  4  id.  422.  The  order 
cannot  be  considered  a  bill  of  exchange.    6  Cowen,  108. 

Gridley,  in  reply.  This  case  is  clearly  distinguishable  from  that  in 
6  Cowen.  The  bill  here  is  not  parable  on  a  contingency.  There  wai 
no  difficulty  in  the  taking  up  the  note.  The  bill  and  note  were  on  the 
■ame  paper. 

By  the  Court,  Sat  age,  C.  J.  The  only  qoesUoQ  is,  whether 
crder  which  the  defendant  accepted  is  a  good  bill  of  exchange 
•  parol  acceptance  is  good.  It  is  supposed  that  this  case  depends 
the  same  principles  as  the  case  of  Cook  p.  Satterlee  A  Satterloe.*  The 
role  ther«  recognized  is  that  a  bill  of  exchange  must  be  for  tbe  pay> 
ment  of  money,  and  nothing  else.  In  that  case,  the  drawees  were 
required  to  pay  a  certain  sum  of  money,  and  take  ap  a  note  given  by 
tile  drawer  to  a  third  person.  Here  it  is  to  pay  a  note,  wUoh  is 
referred  to  merely  to  ascertain  the  amount ;  *  and  the  retaining  the 

l«Cow(a.lO&  I  SeeCommv.  Ia».Ca.B.  WUtner.  llUtSl.— Bb 


ler  the\ 
nds  oa/ 


-c  by  Google 


68  OVXfiTOK  V.   TTUCIt.  [OSAF.  L 

nolo  as  a  voucher  is  no  more  the  performance  of  another  act  beddd 
the  pajment  of  the  money,  than  the  retaining  the  order  itself  for  tbel 
■ame  porpoae.  I 

The  Court  erred.    The  judgment  must  be  reverted,  and  a  vm^  dl  / 
novo  is  awarded  to  Ouond^^  Common  Pleaa.*  ' 

»*"'-*•*'-■  '"'-  -  ■•   •■  '"■    oVeRTON  ti.  TYLER  amd  Ahothbb. 

''^^  '^  /  ',    '    ^  ""^^   SOPBBMS   pOOBT,  pBiraSTLTAJTU,  JuiT  TxKH,  1840. 

■    '  .i   ■'■■'    '.      '"'■*',''■./','■'    [i(gwrt<J  i"  8  BoTT,  MB.) 
X         A  '-  '      Ih  error  from  Common  Pleas  of  Bradford  County. 

.  '  ^  ,'  C    July  15.    This  was  a  fdgned  issue,  directed  to  test  the  right  of  the^. 
■     ".-    '       parties  to  the  proceeds  of  a  sheriffs  sale  of  the  personal  property  of 
(  L.Smith,  in  which  a  special  verdict  was  found,  !□  substance,  as  follows: 

' .  •     ■  -  ..-  L.  Smith  drew  a  promissory  note,  falling  doe  June  80,  1845,  for  di»     \ 
J.  count  at  bank,  which  was  indorsed  for  him  by  Tyler  et  aLw  Bur^   J 
.  i  '.  ■''        '■ties.    While  this  note  was  maturing,  he  gave  to  Tyler  the  following    j^ 
instrument :  —  j^* 

« 11,000.  Athenb,  Feb.  15, 1846.     > 

"  For  value  received,  I  promise  to  pay  Frands  Tyler  and  Levi  West-  I 
brook  or  bearer  one  thousand  dollars,  with  interest,  by  the  first  day  of  r 
^[gnejiexL  And  I  do  hereby  authorize  any  attorney 'of  any  courr~6(  ' 
record  in  Peunitylvania  to  appear  for  me,  and  oonfess  judgment  for  the  I 
above  sum  to  the  holder  of  this  single  bill,  with  costs  of  suit,  —  hereby  I 
releasing  all  errors,  and  waiving  stay  of  execution  and  the  right  of  i 
inquisition  on  real  estate ;  also  wuving  the  right  of  having  any  of  my  I 
.  '  property  appraised  which  may  be  levied  upon  by  virtue  of  any  exeou-/ 
tion  issned  for  the  above  snm.  L.  Suitb."  ^ 

This  was  to  secure  them  as  indorsers  of  the  above-mentioned  notrf" 
Oo  this,  a  judgment  was  entered  on  the  lOtb  of  March ;  amj^jfl^ 
execution  was  left  with  the  sheriff  on  the^2d  of  June.  Under  this,  thol 
money  was  paid  into  court  arising  from  the  sale  of^'pereonal  property.] 
Prior  to  the  sale,  which  was  on  the  2d  and  8d  of  July,  Overton  leftl 
with  the  sheriff  an  execution  on  a  judgment  in  his  favor.  The  jurW 
.  found  that  Tyler  had  paid  the  first-mentioned  note,  after  protest,  ana  i 
on  or  before  the  3d  of  July.  -it 

The  Court  (ComrnoBAic,  P.  J.)  gava  judgment  for  Ty^er;  and  thii 
writ  of  error  issued. 

I  Conf.  Cook  V.  Ssttariefl,  6  Cow.  IDS.  —  Gd. 
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Case  and  Overton,ioT  pluDtiff  in  error.  The  days  of  grace  are  part 
of  the  contract.  1  Pet.  S.  C.  Rep.  2b ;  Thomas  v.  Shoemaker.^  Nor 
Till  the  fact  that  a  warrant  of  attorney  is  attached  alt«r  or  in  anywoy 
affect  that  right :  it  is  to  be  conatmed  as  if  the  note  and  the  warrant 
were  distinct  instruments.  A  suit,  then,  not  being  maintainable  be* 
fore  the  oth  of  June,  of  course  no  execution  conld  issue  for  the  same 
debt  at  an  earlier  period. 

jSTumC  and  WUlitton,  contra,  contended  that,  by  the  agreement,  the 
Judgment  was  to  be  entered  as  for  an  amount  due  on  the  Ist  of  Jane, 
and  that  the  character  of  the  note,  if  such  it  was,  merged  in  that  con- 
tract. Bat  there  never  was  a  privilege  of  the  days  of  grace :  the 
judgment  conld  not  pass  from  hand  to  hand ;  and  subsequent  holders 
would  certainly  be  bound  to  defalk  any  payments  made  on  account  of 
the  judgment.  These  are  principles  irreconcilable  with  the  rules  regu- 
lating commercial  paper.  8  Penn.  Rep.  874 ;  1  Watts,  185 ;  1  Miles, 
162;  6  Johns.  Ch.  Rep.  281 ;  2  Term  Rep.  640. 

GissoN,  C.  J.  No  case  like  the  present,  nor  any  thing  from  which  a 
principle  applicable  to  it  can  be  drawn,  ia  found  in  the  books.  The 
note  is  for  the  payment  of  money ;  it  is  payable  to  bearer,  and  it  is 
payable  absolutely ;  yet  it  is  obvious  that  it  was  not  intended  to  be 
negotiable  in  a  commercial  sense,  and  that  the  maker  was  not  to  have 
the  usual  days  of  grace.  The  debt  is  still  between  the  original  par- 
ties ;  aud  the  contract  by  which  it  waa  cre:)ted  is  to  be  interpreted, 
like  any  other,  by  their  actnal  meaning.  If  they  meant  to  make,  not 
a  promissory  note  within  the  statute  of  Anne,  but  a  special  agree- 
ment, with  power  to  enter  up  judgment  on  it,  they  are  bound  by  the 
result  as  they  themselves  viewed  it.  Such  is  one  of  the  principles  of 
Patterson  v.  Poilldexter  and  Boker  v.  Hazard,*  in  which,  however, 
there  was  no  express  promise.  Nor  would  a  subsequent  holder  take 
the  paper  on  any  other  terms  than  those  expressed  in  it.  It  baa  in  it 
all  the  parts  of  a  promissory  note ;  but  it  has  more :  it  contains  not 
only  a  warrant  to  confess  judgment  with  a  release  of  errors,  but  an 
agreement  to  waive  appraisement  and  stay  of  execution.  But  a  nego-l 
tiable  mil  or  note  b  a  courier  without  luggage.  It  is  a  requisite  that 
it  be  framed  ia  the  fewest  possible  words,  and  those  importing  the 
most  certain  and  precise  contract;  and,  thongh  this  requisite  be  a 
minor  one,  it  is  entitled  to  weight  in  determining  a  question  of  inten- 
tion. To  be  within  the  statute,  it  mast  be  free  from  contingencies  or 
oonditioiis  that  would  embarraas  it  in  its  course ;  for  a  memorandom 
to  control  it,  though  indorsed  on  it,  would  be  incorporated  with  it,  ucl 
teKttoj  it.     But  a  memorandum  which  ia  merely  directory  or  ool-. 

'*  •  WatU  «  Swg.  ITS.  10  Vatia  4  Bng.  M. 
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Isteral  will  not  affect  it.    The  vairant  and  stipulations  incorporated 
with  this  not«  evince  that  the  object  of  tlie  parties  was  not  a.  general,! 
bat  a  apecial  one.    Payment  was  to  be  made,  not  as  is  neual,  at  bo 
manf  days  after  date,  bnt  at  a  distant  day  cert^n :  yet  the  negotiabil- 
ity of  the  note,  if  it  had  any,  as  well  as  its  separate  existence,  was 
instantly  liable  to  be  merged  in  a  judgment,  and  its  circulation  ar< 
rested  by  the  debt  being  attached  as  an  enonmbrance  to  the  maker*! 
land ;  and  it  was  actually  merged  when  it  bad  nearly  three  months  to 
ran.  Now  it  is  hard  to  conceive  bow  tbe  commercial  properties  of  a  bill 
or  note  can  be  eztinguished  before  it  has  come  to  maturity.    That  if 
not  alL   A  warrant  to  confess  judgment,  not  being  a  mercantile  instru- 
ment, or  a  legitimate  part  of  one,  but  a  thing  collateral,  would  not 
pass  by  indorsement  or  delivery  to  a  subsequent  holder ;  and  a  ou* 
rious  question  would  be,  whether  it  would  survive  as  an  accessory  sepa- 
rated from  its  principal,  in  the  hands  of  the  payee  for  the  benefit  of 
his  transferee.    Z  am  unable  to  see  how  it  could  authorize  him  to  enter 
np  judgment,  for  the  use  of  another,  on  a  note  with  which  he  had 
parted.     But  it  may  be  said  that  his  transfer  would  be  a  waiver  of  the 
warranty  as  a  security  for  himself  or  any  one  else,  and  that  subse- 
quent holders  would  take  tbe  note  without  it.     The  principle  is  cer- 
tainly applicable  to  a  memorandum   indorsed  after  signing,  or  one 
written  on  a  separate  paper.     But  the  appearance  of  paper,  with  such 
unusual  stipulations  incorporated  with  it,  would  be  apt  to  startle  com- 
mercial men  as  to  their  effect  on  the  contract  of  indorsement,  and 
make  them  reluctant  to  touch  it.     ^11  this  shows  that  these  partiMV 
could  not  have  intended  to  impress  a  commercial  character  on  the  ij 
note,  dragging  after  it,  as  it  wonld,  a  triun  of  special  j>ro visions,  which  1; 
would  materially  impede  its  circulation.    As  it  was  not  a  negotiable|j 
note  within  the  statute,  the  usual  days  of  grace  could  not  be  added  to  i. 
the  ostensible  day  of  payment ;  and,  as  tbe  judgment  was  ripe  at  th« 
expiration  of  that  day,  the  execution  was  sustained  by  it,  and,  being  . 
prior  in  delivery  to  the  sheriff  was  entitled  to  priority  of  satisfaction. ' 
Judgment  affirmed}     -^ 

'  "  Pe>  Cdkiah.  Thii  cue  does  not  differ  In  the  leut  degree  tram  that  la  Ore^ 
Mm  V.  Tf  ler  et  at.,  8  Batr,  SM,  in  wbich  it  wm  held  that  «uch  a  judgment- note  wm 
not  s  negotiable  iDstrunent  under  the  Uw-merclunt.  Indeed,  the  iiote  in  thli  in- 
■tsncB  hu  lome  proTiiioiu  in  It  not  in  that  in  Orertoa  v.  Tyler.  The  reference  made 
bj-  Read,  J.,  in  Zlmineniiui  v.  AnderKm,  IT  P.  F.  Smith,  421,  to  tbe  cam  of  Otbom 
».  Bawlej,  IB  Ohio,  180,  wu  aryvendo,  sod  qtHj  to  ihow  how  fkr  the  mle  m  to  noa-ofgo- 
tlable  paper  bad  I>een  relaxed  in  other  Btatet.  Bat  he  clearly  did  not  intend  to  admh 
it*  aulhoritj ;  for  he  proceeded  to  diBtiugnlih  the  caw  before  him  from  our  own  cms 
ef  Urerton  v,  Tyler,  withant  queationing  the  authority  of  tbe  Utter.  The  note  in 
llili  case  wt«  not  negotiable  by  reaion  of  the  warrant  of  attornay  oontalned  in  it.* 
Bweeney  v.  Thlekiton,  77  Pa.  184.  • 

Oaboni  v.  Hawley,  IB  fMo,  180,  contra.  —En. 
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ARNOLD 

CO.,  HYATT  SMITH,  axd  J.  BODWELL  DOE. 
br  Tn¥  Sdpbbiob  Codbt,  Cnr  of  Ksw  Tobs,  Jaitu^bt, 

lAportwf  in  6  Dutr.  307.] 

Ten  aotion  oame  before  the  court  on  an  appeal  from  a  judgment  lA 
fcvor  of  the  plaintiff.  It  was  tried  before  O^ey,  C.  J.,  and  a  jorff 
on  the  Idth  of  March,  1856. 

The  action  was  brought  upon  an  instrament  in  the  words  and 
figures  following,  viz, :  — 

"  »5,000.  Nbw  Toek,  Jan.  81, 1853. 

^  Six  months  after  dat«,  the  Rook  River  Valley  TTnion  RaiIroad\ 
Company  promises  to  pay  to  the  order  of  A.  Hyatt  Smith  and  J.  Bod-\ 
well  Doe,  for  value  received,  at  the  Hanover  Bank  of  this  city,  five  tboa»-| 
and  dollars,  having  depodtcd  with  Elisha  Peck,  as  collateral  security! 
and  pledge  for  the  payment  of  this  note,  ten  bonds  of  the  said  railroad 
company,  of  one  thousand  doIlaiB  each,  nambered  as  follows  —  768) 
759,  760,  761,  762,  763,  77G,  783,  784,  786  — and  we  hereby  give  the 
l^d  Peck  full  power  and  authority,  on  the  non-payment  of  this  note  at 
maturity,  or  at  any  time  thereafter,  to  sell  said  bonds  at  the  broker's 
board,  in  this  city,  or  at  public  or  private  sale,  or  bo  many  as  shall  pay 
this  note,  on  ^ving  six  days'  notice,  by  advertising  in  the  'Journal  of 
Commerce,'  in  this  city,  and  apply  the  proceeds  of  said  bonds  to  the 
payment  of  thia  note;  and  in  case  the  proceeds  thereof,  after  paying 
the  principal  and  interest  dne  thereon,  with  all  expenses  of  sale,  shall 
be  insofficient,  we  hold  onrselves  bound  to  pay  the  balance  on  demand- 

"  A,  Hyatt  Sicith,  JPresident. 
(L.B.]  "  Wm.  a.  LiwBBMCE,  Secretary."  ' 

The  plMntiff  having  rested  upon  prodncing  this  document,  tl)« 
eooneel  of  the  defendanla  moved  for  a  nonsoit,  on  the  grounds : — 

That  the  tnatmment  given  in  evidence  was  not  a  promissory  note^ 
but  an  agreement,  on  the  part  of  the  company,  to  pay  the  differeoM 
between  what  the  bonds  might  bring  on  a  sale  and  $6,000,  should  tbs 
proceeds  of  such  sale  be  lees  than  that  sum,  and  the  expenses  of  the 
sale ;  and  that  the  defendants,  Smith  and  Doe,  were  not  liable  theimm. 

The  Jadge  denied  the  motion,  and  exceptions  were  duly  taken. 

A  rerdlflt  waa  then  Ukeu  for  the  plaintiff  for  $6,570.27,  the  unoBBt 
■f  thfl  note  and  interest,  on  which  judgment  was  entered, 

>  Bm  mpra,  p.  Vt,  note  4.  —Bft 
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Tho  defendants  appealed  frgm  the  judgment. 

J.  S.  Develin,  for  appellants. 

£r.  E.  Mather,  for  respondent. 

Bj  the  Court,  Boswosth,  J.  The  objection,  that  the  instniment 
Bued  npon  is  not  a  negotiable  promissory  note,  is  deserving  of  nors 
Donsideratioti. 

We  do  not  think  there  is  any  thing  in  the  objection  tlat  It  is,  is 
efieot,  a  contract  to  pay  the  difference  between  the  amoaot  of  tlie 
proceeds  of  the  bonds,  after  a  sale  thereof,  and  the  smount  of  the 
DOte.  The  holder  is  not,  by  its  terms  or  legal  effect,  precluded  from 
BOing  upon  it,  until  after  the  bonds  shall  have  been  sold.  When  the 
day  of  payment  had  passed,  his  right  of  action  was  perfect,  and  S 
recovery  might  be  had  against  all  the  parties  for  the  whole  amount, 
if  there  was  no  objection  to  a  recovery,  except  the  one  that  the  bonds 
bad  not  been  sold. 

The  only  important  question  is  this  :  Is  an  entire  contract,  part  ofj 
which  is  in  form  a  good  promissory  note,  but  which  also  contains  a\ 
fipecial  contract,  in  relation  to  the  money  promised  to  be  paid,  a  good  \ 
promissory  note,  negotiable  by  statute,  as  to  so  much  of  the  contract 
as  is,  in  form,  a  promissory  note.  ^ 

By  this  instrnmeut,  ten  bonds  are  pledged  as  security  for  the  pay- 
ment of  the  $5,000.  By  it,  Eliaha  Peck  ie  iiinde  a.  trustee,  to  hold  and 
sell  the  bonds,  and  apply  the  proceeds.  The  mode  of  sale  is  agreed 
upon ;  and,  on  pursuing  the  mode  specified,  the  maker  agrees  to  pay 
the  balance  that  may  remain,  after  applying  the  proceeds  in  satisfac- 
tion of  all  eipenses  of  the  sale,  and  in  reduction  of  the  principal  and 
interest  due  thereon.     See  Allen  v.  Dykers  Ss  Alstyne.' 

The  terms  of  this  contract  do  not  modify  that  part  which  contains 
a  promise  to  pay,  absolutely,  to  the  order  of  the  persons  named  in  it, 
a  sum  certain,  and  on  the  day  specified. 

The  only  abjection  ie  that  it  contains  a  contract,  collateral  to  the 
promise  to  pay  the  £5,000,  by  which  the  maker  of  the  paper  may  be 
subjected  to  a  liability,  which  the  law  would  not  impose,  npon  the 
mere  fact,  of  a  deposit  of  the  bonds  as  collateral  security,  without 
any  special  agreement  as  to  the  manner  of  selling  them. 

It  will  hardly  be  pretended  that,  in  the  absence  of  any  special 
agreement,  the  pledgee  of  stocks,  deposited  as  security  for  the  pay- 
ment of  a  note  of  the  pledgor,  discounted  by  him,  could  sell  in  the 
manner  and  upon  the  notice  specified  in  this  oontract,  and  apply  the 
proceeds,  first,  to  pay  all  expenses  of  such  a  sale,  and  the  residue  on 
•ocount  of  the  principal  and  interest,  and  then,  as  a  matter  of  con»^ 
noover  the  balance  due  on  the  note.    The  pledgor  of  the  ttocfa 
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voald  Dot  be  oonoladed  by  a  sale  made  in  snoh  a  manner,  laii  on 
sach  a  notioe,  in  the  absence  of  any  special  contract  in  relation  to  it. 

It  caimot  properly  be  said,  therefore,  in  this  case,  as  was  said  in 
Wise  V.  Charlton,  that  the  instrument  recites  or  contains  aothing 
except  what  the  law  would  imply.  In  tbnt  case,  the  note  merely 
reciteu  the  fact  that  title-deeds  had  been  deposited  as  secnrity. 

The  essentials  of  a  negotiable  promissory  note,  as  stated  in  ele- 
mentary books  and  in  adjudged  cases,  are  that  it  must  be  payable  at 
all  events,  not  dependent  on  any  contingency,  nor  payable  ont  of  « 
particnlar  fand ;  and  that  it  must  be  for  the  payment  of  money  only, 
and  not  for  the  performance  of  any  other  thing,  or  in  the  altemadve. 
Cook  v.  Satterlee.* 

In  Bolton  v.  Dngdale,*  the  instrument  was,  in  form,  a  promissory 
note,  as  to  a  promise  to  pay  £30  and  interest.  By  it,  the  maker  also 
promised  to  pay  a  snm,  which  was  unoertun,  to  a  third  person,  in  part 
of  interest,  and  "  the  remaining  stook  and  interest,"  or  the  balance,  on 
demnad.  This  was  held  not  to  be  a  promissory  note.  The  snm  pay- 
able to  the  third  person  being  nncert^n  left  the  sum  payable  to  the 
payee  nncertain.  That  case,  therefore,  does  not  touch  the  proposl- 
tion,  that  a  note  ceases  to  be  negotiable,  because  it  contains  a  collateral 
contract,  in  no  way  modifying  the  terms  or  legal  effect  of  that  part 
which  by  itself  is  a  promissory  note. 

In  Davies  v.  Wilkinson,'  the  instrument  contained  a  promise  to  pay 
to  Charles  Davies  or  order  £695,  in  four  instalments,  one  of  £200, 
and  two  £150  each,  and  one  of  a  £100,  at  times  specified,  and  the 
remaining  £95  was  to  go  as  a  set-off  agiunst  certain  matters  specified. 
The  court  held  it,  in  form,  not  a  promissory  note,  as  to  the  sum  of  £600. 

Lord  Denman  sud :  "  It  is  a  note  up  to  a  certain  point,  but  it  ends, 
'£95  to  go  as  a  setKiff  for  an  order  of  Mr.  Reynolds  to  Mr.  Thomp- 
son, and  the  remainder  of  bis  debt,  owing  from  C.  Davies  to  him.'  I 
think  that  takes  from  it  the  character  of  a  promissory  note,  and 
makes  it  an  agreement." 

Idttledale,  J.  To  be  a  promissory  note,  the  writing  should  be 
oce  entire  instrument.  Here  the  instrument,  as  to  £95,  is  not  a 
promissory  note. 

Patteson,  J.  This  is  an  instrument  to  pay  £695,  in  the  wholes 
by  the  menns  stated.  The  £95  was  not  to  be  paid  to  Dariea,  and 
could  not  be  payable  to  his  indorsee :  the  instrument,  therefore^  «•■ 
not  a  promissory  note. 

There  may  be  said  to  be  this  difference  between  that  case  and  ths 
Btesent.    In  that  case,  the  whole  sum  promised  to  be  p^d  was  not 
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payable  to  the  payee  named  in  it,  or  to  his  order,  or  tfi  bearer.  Fart 
of  an  entire  aum  promised  to  b«  paid  was  not  payable  in  money,  nor 
b>  the  person  to  whose  order  the  reeidne  waa  made  payable.  In  this 
caae,  the  whole  sum  is  payable  in  money  absolntely,  and  to  the  order 
of  two  of  the  defendants. 

In  Stonn  v.  Stirlmg,  the  question  was  raised  upon  an  icstrament  in 
terms  very  much  like  those  of  the  one  now  under  consideration.  The 
ooort,  after  stating  the  ai^uments  for  and  against  the  proposition,  that  ' 
the  instrnment  was  a  promlseory  note,  forbore  to  decide  the  question. 
It  is  probably  a  jngt  inference,  that  the  conrt  was  not  willing  to  ex- 
press an  opinion  that  the  instrument  was  clearly  a  promissory  note, 
unaffected  as  such  by  the  collateral  or  additional  contract  which  it 
oontained.  Some  of  the  remarks  of  Lord  Campbell,  however,  indicate 
that  he  inclined  to  tliat  view  of  its  character. 

In  Willoughby  v.  Corastock,'  an  action  was  brought  by  an  indorsee 
of  an  instrument  very  similar  to  the  one  in  question,  but  less  special 
in  its  provisions,  i^^ainst  the  maker, and  a  recovery  was  had;  butthe 
point  that  it  was  not  negotiable  was  not  taken. 

In  the  present  case,  the  collateral  or  additional  contract,  which  th« 
instrument  embodies,  relates  solely  to  the  money  promised  to  be  paid. 
It  provides  a  security  for  the  payment  of  the  money,  prescribes  the 
mode  of  converting  the  security,  how  the  proceeds  shall  be  applied, 
and  the  extent  of  the  maker's  liability  under  the  collateral  contract, 
after  the  security  shall  have  been  exhaosted  in  the  manner  stipul.iteJ, 

If  this  collateral  contract  had  been  written  on  a  separate  instrument, 
althongh  executed  and  delivered  contemporaneously^  with  the  note* 
the  fact  of  its  having  been  so  made  wonld  not  affect  the  negotiable 
character  of  the  note  itself.  The  pledge  or  collateral  secority  for  the; 
payment  of  the  note  would  in  equity  belong  to  every  snccessive  bona 
,/£f28  holder  of  the  note  for  value.  Although,  therefore,  the  indorae-i 
ment  of  the  note  wonld  not,  in  law,  transfer  any  title  or  right  to  the  I 
■eonrity  created  by  the  collateral  contract,  yet  in  equity  it  would  i 
work  such  a  transfer.  As  this  ooUateral  or  additional  contract  does  [^ 
not,  in  any  respect,  modify  any  clause  of  the  note  itself,  nor  affect  in 
any  manner  the  liability  of  any  party  to  it,  as  such  party  (unless  it 
deprives  the  note  of  its  negotiable  character  as  such,  which  is  the 
point  to  be  determined),  we  do  not  see  tbat  anyiiyurious  consequences 
can  resnlt  from  holding  that  the  note,  notwithstanding  the  addition 
of  such  contract,  continues  as  to  its  negotiability  unaffected  by  it.  ^ 

Such  an  instrument  is  quite  difierent  from  one  which,  in  addition  to  \ 
ft  note  perfect  in  form,  should  contain  a  contract  having  no  reUtJMl  to   \ 
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the  money  promised  to  be  paid,  and  wholly  independent  of  it.  UmJ' 
the  additional  oontraot  was  for  the  sale  or  leasing  of  land,  or  the  sale 
or  exchange  of  personal  property,  or  related  to  any  other  distinct  and 
independent  enbject,  there' would  be  many  reasons  for  declaring  the 
instnunent  not  negotiable,  which  can  have  no  application  to  that 
under  consideration. 

Instroments  like  the  present  are  of  common  use.  Tbe  persona 
indorsing  them  ondonbtedly  intend  to  stand  in  the  position,  and  to 
incur  the  liabilities  of  indorsers  of  commercial  paper,  and  if  charged 
at  all,  to  be  charged  by  the  means  by  which  the  liability  of  all  iiK 
dorsers  becomes  fixed.  Allowing  an  instrument,  like  that  in  suit,  to 
he  treated  and  enforced  as  a  negotiable  note,  cannot  be  made  a  pre- 
oedent  for  holding  instroments  negotiable,  which,  in  addition  to  oon- 
taining  a  promise  for  the  absolate  payment  of  money,  contain  promises 
for  the  performance  of  other  acts,  having  no  reference  to  or  conned 
tion  with  the  money  promised  to  he  paid. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  enter  a  fndg^ 
meot  on  his  verdict.^  | 
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HODGES  V.  8HULER  amd  AworaBB.      '     . .    . : 
Ih  thb  Codbt  of  Appeals,  JTbw  Yobe,  Ssptshbeb,  i860,  k    i  '■' 
[JUporUdn  S3  iVo  Tork  AfMtt,  114.] 
Appbjx  from  the  Supreme  Court.    The  action  was  against  tbe  d»  ' 
fendants  as  indorsers  of  the  following  instmment  or  note :  —  ^ 

"BOTLAITD  Aim  BTTBLnfOTON  BAILEOAD   COMPANT. 

«  No.  268.  »1,000.^" 

«  BoBTOK,  April  1, 19S0.  ' 
"  In  four  years  from  date,  for  value  received,  the  Rutland  and  Bar-  | 
hngtoa  Railroad  Company  promises  to  pay,  in  Boston,  to  Messrs.  j 
W.  S.  &  D.  W.  Shuler,  or  order,  |1,000,  with  interest  thereon,  payable  j 
semi-annually,  as  per  interest  warrants  hereto  attached,  as  the  same  f 
shall  become  due ;  or  upon  the*  surrender  of  this  note,  together  with  i 
the  interest  warrants  not  due  to  the  treasurer,  at  any  time  until  six  , 
monUu  of  ita  matority,  he  ahall  issue  to  the  holder  thereof  ten  shares  [ 
in  the  capital  stock  in  said  company  in  exchange  therefor,  in  which  ' 
case  interest  shall  be  paid  to  the  date  to  wluch  a  dividend  of  profits  . 


I  Knlpper  v.  Cbue,  T  Iowk,  146 ;  'EMjnt* 
r.  Bradboir,  H  lU.  ST,  ocsird. — Sn. 
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■hall  have  been  prevLously  declared,  tho  holder  not  being  entitled  to' 
both  iDterest  and  accniing  profits  during  the  same  period. 

"Sam.  HekshjL'w,  lyetuurer, 
"  T.  FoLtBTT,  President."      i 

At  the  time  the  suit  was  broaght,  there  waa  an  unpaid  interest  vai^ 
rant  attached,  and  which  waa  attached  at  the  time  of  indorsement. 

The  answer  of  the  defendauta  pnt  in  issue  none  of  the  allegationi 
in  tho  complaint  except  those  in  respect  to  presentment,  noUee  and 
protest.' 

The  court  decided  that  the  pluntiff  was  entitled  to  recover  against 
the  defendants,  and  gave  judgment  accordingly.  The  defendants  ez> 
cepted  to  the  decision,  as  follows  :  — 

The  court  erred  in  deciding  that  the  defendants  were  liable  np<Ht 
the  instrument  set  forth  in  the  complaint  by  their  indorsement. 

The  Supreme  Court  affirmed  the  judgment;  and  the  defendant* 
appealed  to  this  eonrt. 

John  K.  Porter,  for  the  appellant 

John  B.  GaU,  for  the  respondent. 

Wbiobt,  J.  The  single  question  is,  whether  the  defendants  can  be 
K-ld  as  indorsera.  It  is  insisted  that  they  cannot  for  the  reasons; 
1st,  That  the  instrument  set  out  in  the  complaint  is  neither  in  tenns 
nor  legal  effect  a  negotiable  promissory  note,  but  a  mere  agreement; 
the  indorsement  in  blank  of  the  defendants  operating,  if  at  all,  only  as 
a  mere  transfer,  and  not  as  an  engagement  to  fulfil  the  contract  of  the 
railroad  company  in  case  of  ite  default;  and,  2d,  That,  if  it  be  a  note, 
the  notice  of  ite  dishonor  was  insufficient  ^o  charge  the  defendants  as 
mdorsei's. 

Whether  the  blank  indorsement  of  the  defendants  imports  any  bind- 
ing contract  depends  on  the  law  of  Massachusetts ;  in  which  State  it 
is  to  be  assumed,  from  the  facts  in  the  case,  that  the  original  instm- 
ment  and  indorsement  were  made.  But  the  law  of  Massachusetts  does 
not  differ  from  that  of  this  State,  or  of  England,  in  any  partioular 
material  to  the  present  inquiry.  In  Massachusetts  there  has  been  a|v- 
parently  a  relaxation  of  the  oommon-law  rule  so  far  as  to  extend  the 
remedy  against  indorsers  to  notes  payable  absoliftely  in  a  medium 
other  than  cash  ;  but  in  all  other  respects  the  legal  rules  applicable  to 
negotiable  paper  are  the  same  in  that  State  as  in  our  own. 

The  instrumedt  on  which  the  action  was  brought  has  all  the  essentia{u 
qualities  of  a  negotiable  promissory  note.  It  is  for  the  nnconditicna^J 
payment  of  a  certain  sum  of  money,  at  a  specified  time,  to  the  payee'^ji 
order.  It  is  not  an  agreement  in  the  alternative,  to  pay  m  money  owi 
nulroad  stock.  It  was  not  opiloaal  with  the  miners  to  pay  in  monef* 
'  Bee«ipra,p.  1>,  notti.— Ed. 
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or  stock,  and  thus  fulfil  thai  promise  in  either  of  two  specifie<I  warn] 
In  snch  case,  the  promise  Tonld  have  been  in  the  alternative.    Thefl 
poasibilttjr  seems  to  have  been  contemplated  that  the  ovner  of  the  I 
note  might,  before  its  maturity,  snrrewler  it  in  exchange  for  stock,/ 
thus  canuelling  it  and  its  money  promise ;  bat  that  promise  was  never-j 
theless  absolnte  and  nnconditional,  and  w»a  as  lasting  as  the  note^ 
itself.    In  no  event  could  the  holder  require  money  and  stock.    IbJ 
was  only  upon  a  surrender  of  the  note  that  be  was  to  receive  stock; 
and  the  money  payment  did  not  mature  until  six  months  after  the 
holder's  right  to  exchange  the  note  for  stock  had  expired.    We  are  of 
the  opinion  that  the  instrument  wants  none  of  the  essential  requisites 
of  a  negotiable  promissory  note.    It  was  an  absolute  and  unconditional 
engagement  to  pay  money  on  a  day  fixed ;  and  althongh  an  election 
was  given  to  the  promisees,  upon  a  surrender  of  the  instrument  six 
months  before  its  maturity,  to  exchange  it  for  stock,  this  did  not  alter 
its  character,  or  make  the  promise  in  the  alternative,  in  the  sense  in 
which  that  word  is  used  respecting  promises  to  pay.    The  engagement 
of  the  railroad  company  was  to  pay  the  sum  of  (1,000  in  four  years 
from  date ;  and  its  promise  conld  only  be  fulfilled  by  the  payment  of 
the  money  at  the  day  named. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  agreed  that  the  instrument  in  suit  vas  a  promissory 
note.  DxNio  and  "Wellxs,  JJ.,  dissented  on  the  ground  that  the 
notice  of  non-payment  was  insnffloient  in  omitting  the  number  upon 
the  margin  of  the  note.  JvdffmetU  affirmed} 


JfjiU  4^, 


k.-r^ 


■  J     . 


HOSSTATTEB  B.  WILSON,  ^  ,;  .  ■;'/'■. 

IV  THB  SlFFBEMB   CotTBT,  NsW  TOBK,  VXBmlifiY.  1862.  .     ! 

[Rfpcrmi  ni  88  Bar*wr,  80T.]  -.   .J,.",  •   '  ,    '  J   '. 

Tms  action  was  brought  by  the  plaintiff  as  the  ownpr  and  ho'dei  «(■'  -"'  , 
tonr  several  promissory  notes,  made  and  signed  by  the  dei^odact.  ^' 
The  following  is  a  oopy  of  one  of  said  notes :  —  •■<•;■' 

"$56.  WlLLIAMBBDEOH,  Dec.  20,  ^869.   \ 

"  Four  months  after  date,  I  promise  to  pay  to  the  order  ot  M.  W.\ 
Wilson  fifty-five  dollars,  at  my  store,  No.  134  4th  Street  (or  ii.  goods' 
on  demand),  value  received.  I 

(Signed)  "M.  W.  W'lsok."  j 

I  HotchklM  f.  Kat.  Bub,  21  WmlL  8U;  Temilje  b.  Adsou,  SI  WaU.   USf 
WM  V.  Bage,  47  N.  7.  IIS ;  Dinsmora  n.  Dudcui,  67  N.  T  673,  neeord. 
LmtU*  v.  BUtcbford,  IT  S.  T.  621, 640,  HG,  cnrini.  —En. 
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Siud  note  being  iodoned  ia  bUnk  "  M.  W.  Wilson "  and  "  Hoifr 
tatter  A  Henssel."  The  other  notes  bore  the  same  dat«,  and  were  in 
tbe  same  form,  but  for  different  amounts,  and  were  all  indorsed  in 
blank  by  M.  W.  Wilson. 

The  complaint  alleged  that  neither  the  plidntifE  nor  any  other 
holder  of  aaid  notes,  or  any  of  them,  erer  elected  to  take  payment 
thereof  in  goods,  as  provided  therein ;  that  the  same  are  wholly  da* 
and  nupiud,  and  that  the  defendant  was  justly  indebted  to  the  plain* 
ttfF  thereon,  in  the  amoont  of  $296,  being  the  aggregate  amount  of 
Mid  four  notes,  together  with  interest ;  for  which  earn  the  plaintifl 
demanded  judgment.  The  defendant  demurred  to  the  complaint,  on 
the  ground  that  it  appeared  on  the  face  thereof  that  it  did  not  state 
facte  sufficient  to  oonstitute  a  cause  of  action.  After  argument,  at 
special  term,  the  demurrer  was  orermled  with  costs ;  and  the  defend- 
ant appealed. 

2i.  JT.  fftmtiey,  for  the  appellant. 

ZiOtetan  A  Lamed,  for  the  respondent. 

By  the  Conrt,  Inobabau,  P.  J.  The  notes  declared  on  in  tlua 
action  were  promises  to  pay  the  amounts  therein  mentioned  as  dollars, 
or  in  good*  on  demand.  The  complaint  merely  gives  copies  of  the 
notes,  with  an  averment  that  no  holder  of  the  notes  had  ever  elected 
to  take  payment  in  goods.  The  defendant  demurred  to  the  complaint, 
on  the  ground  that  there  was  no  cause  of  action  stated  therein.  The 
demurrer  was  overruled.  The  decision  of  the  questions  arising  on  the 
demurrer  depends  upon  the  question  whether  the  instrument  is  a 
promissory  note.    If  it  is,  then  the  complaint  is  sufficient. 

The  essential  requisite  of  a  promissory  note  is  that  it  mast  be 
payable  in  money  absolutely  and  without  any  contingency.  Snob 
payment  must  be  precise  and  certain.  Chitty  on  Bills,  152,  8th  ed.; 
Story  on  Prom.  Notes,  §  22,  So  a  written  promise  to  pay  the  bearer 
a  certain  sum  of  money  in  goods  ia  not  a  valid  promissory  note. 
Story,  g  17;  7  John.  821;  1  Cow.  691.  If  there  appears  upon  the 
face  of  the  note  any  contingency  which  would  make  it  payable  in  any 
thing  other  than  money,  then  it  does  not  possess  the  negotiable  qnali> 
ties  of  promissory  notes,  and  becomes  a  mere  contract.  It  Is  an  alter- 
native  agreement  to  pay  a  sum  of  money  or  do  some  other  act.  In 
the  present  case  the  debtor  promises  to  pay  in  money.  He  baa  no 
election  to  do  any  thing  else.  If  the  holder  chooses,  he  may  surrender 
the  note  and  receive  goods;  but  that  rests  entirely  with  himself  and 
no  choice  u  left  to  the  debtor. 

Upon  the  argument,  my  impressions  were  adverse  to  the  sufficiency 
of  this  complaint ;  but  a  late  case  in  the  court  of  appeals  has,  I  thinfc, 
aatablished  a  contrary  doctrine.    In  Hodges  v.  Shuler,  it  was  held 
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that  a  note  ot  a  corporation,  for  a  specific  snm,  with  a  fixed  time  for 
payment,  and  cont^ning  tbe  condition  that  the  holder  m^ht  within 
a  g^ven  time  emrender  the  note,  and  receive  stook  in  Ilea  thereof,  vat 
a  promissory  note.    This  was  no  other  than  a  note  for  monej',  or  in 
ease  the  holder  elected,  within  the  time  specified,  to  be  paid  in  stock. 
Wright,  J.,  Ba^s  :  "  The  instniment  is  a  promisHory  note.     It  is  for  the 
nnoonditianal  payment  of  money,  at  a  specified  time,  to  the  payee's' 
order.     It  was  not  optional  with  the  maken  to  pay  in  money  or  stock,^  i 
and  thus  fulfil  their  promise  in  either  of  two  specified  ways  :  in  anch  1 
case,  the  promise  would  have  been  in  the  alternative."     And  agiun,:    ^ 
"  Althon^  an  election  was  given  to  the  promisees  upon  a  surrender  of  l, 
the  instrument  to  exchange  it  for  stock,  this  did  not  niter  itA  char-!', 
acter,  or  make  the  promise  in  tbe  alternative,  in  the  sense  in  wbiob  j '. 
that  word  is  used  respecting  promises  to  pay."  [j' 

Whatever  views  I  might  otherwise  entertain  of  this  qnestion,  I 
think  tbe  decision  last  cited  covers  this  case  and  controls  us  in  the 
disposition  of  this  qnestion. 

It  was  said  that  tbe  averment  that  no  demand  had  been  made  for 
the  goods  sustained  tbe  grounds  taken  by  the  defendant.  Upon  that 
point  I  have  no  difficulty.  Tbe  answer  to  it  is  that  the  averment  is 
unnecessary.  The  matter  was  only  available  as  a  defence  if  the  de- 
mand bad  been  made  and  complied  with.  Even  if  the  demand  for 
goods  has  been  made,  tbe  debtor  would  not  have  been  relieved  from 
hia  obligation  to  pay  in  cash,  except  by  delivering  the  goods  de- 
manded. In  case  of  omitting  to  do  so,  tbe  obligation  to  pay  remuned. 
J£  he  bad  psdd,  the  note  would  have  been  snrrendered. 

The  judgment  of  the  special  term  should  be  affirmed,  with  costs.* 


1  Owen  a.  Bsmoni,  T  HL  4B1.  "  W«  piomiie  to  pa;  A.  S.  Barnum,  or  bearar, 
•188.  The  laid  Bamnni  i(  tolaka  all  thefionr  tbat  hemB7  want  faT&milf  uw,  uid 
■ndi  other  irlicles  u  he  ma;  need  prevlotu  to  the  day  of  payment,"  &o. 

Preaton  n.  Whitoey,  23  Mich.  200.  "I  promUe  to  pay  to  the  order  of  M, 
Freitoa  t^O,"  Ac.  "  Thii  note  is  to  be  valid,  m  part  pa7  for  a  pianoforte  of  roe 
at  retail  prices,"  Ao. 

Gate  o.  PatterBon,  25  Uich.  191.  A  certUlcate  of  depoilt,  "  payable  to  the  order 
of  Rnf u  Cate,  with  iutereit  if  left  thrM  month*,  on  the  Tetmn  of  thii  certiflcate," 
ici.aeeerd. 

Dennett  v.  Goodvin,  33  Me.  U.    "I  promiie  to  pay  Daniel  Dennett,  or  oidei 
MO  in  0D«7Mr,  and  iateteat;  or  psykblaon  deniand,  If  called  for.  In  hi 
ntk  at  smL  prioe,"  4c.,  emirx.  —  Eb. 
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■■■'ityt      )  1^  ,pgj   SOPBKMB   COITET,  PBinT8TI.TAlIIA,  JaNUAST  TbrU,   1871. 

-     -  ,  .  /  [Beported  in  67  Paimgliiania  SeporU,  421.) 

'  '.<. ;    A  -^  Tm»  was  an  aotion  of  assumpsit,  bronght  March  13, 1860,  by  Fred^, 

i^.CM^^^'^^'T^erick  Zimnierinan  and  Frank  L.  Herdio,  indoTsees  of  £.  Low«agiui>it| 

.    t.  iiti  (t"-'"^     The  cause  of  action  was  the  following  note : — 

, ■■  ,  t  ■li.-i*-*  \ 

■    ,  jMi/dvlM**^^^*'**-  TowwsHiP  OF  BiriTALo,  March  25, 1868.   \ 

*"  '^f  ( ^  J     «  Six  months  after  date,  I  promise  to  pay  E.  W.  Lowe,  or  order,  onw 

-■  ■  "  hundred  and  twenty-five  dollars,  for  value  received,  with  interest, 

wsiving  the  right  of  appeal,  and  of  all  valuation,  appraisement,  stay 

and  exemption  laws.  Moses  Amdsbson. 

"  Indorsed,  '  E.  W.  Lowe.' " 

The  defendant  filed  an  affidavit  of  defence,  setting  out  a  failure  of 
the  consideration  of  the  note. 

On  the  trial.  May  18,  1870,  before  Woods,  P.  J.,  the  pliuntjffs 
offered  the  note  in  evidence :  it  was  objected  to,  as  not  being  nego. 
tiable,  rejected  by  the  court,  and  a  bill  of  exceptions  sealed.  The 
court  charged :  — 

"  The  note  offered  in  evidence,  not  being  negotiable,  has  been 
rejected,  and  consequently  there  is  no  evidence  to  sustain  the  action, 
and  you  will  have  to  find  for  defendant." 

The  verdict  was  for  the  defendant. 

On  the  removal  of  the  record  to  the  Supreme  Court,  the  plaintiff 
assigned  the  rejection  of  the  oSer  of  evidence  and  the  obaige  of  the 
court  for  error. 

G,  F.  Miller  (with  whom  was  J".  W.  Maynard).,  tar  pliuntiSs  in 
error.  If  a  note  is  payable  in  money  and  to  order  or  bearer,  it  is  nego- 
tiable. Gray  v.  Donahoe,'  McCormiclc  v.  Trotter;*  Act  of  April 6^ 
1849,  §  11,  Pampb.  L.  427 ;  Purd.  Ill,  pi.  6 ;  Oeborn  v.  Hawley.* 

J.  C.  Sticher  And  Jl  M.I/inn,  iordeteoAant  in  error.  They  referred 
to  McCnllough  v.  Houston,*  Lewis  tt.  Seeder,*  Camp  v.  Walker,"  Bul- 
lock V.  Wilcox,'  Hughes  v.  Large ;  *  3  Kent's  Com.  72,  76,  89 ;  Judab 
s.  Harris,  Overton  v.  Tyler ;  Story  on  Promissory  Notes,  §  1.  „ 

The  opinion  of  the  court  was  delivered  Feb.  9, 1871,  by  Itsjj^  J.\ 
The  paper  in  this  case  comes  within  all  the  definitions  of  the  best  text, 
writers  of  a  promissory  note ;  for  it  is  a  written  promise  by  the  defend  ( 
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Btit  to  pay  to  E.  W.  Low«,  or  order,  one  handred  and  twenty-flr* 
dolUrs,  six  montha  after  date,  for  valae  received,  with  interest,  abso> 
Intel;  and  at  all  events.    But  it  is  urged  that  the  words  "  waiving  tlM 
right  of  appeal,  and  of  all  valuation,  appraisements,  stay  and  ezemp> 
lion  laws,"  destroy  its  negotiability.    In  what   way?    They  do  notP 
contain  any  condition  or  (iontirifpj^iJYi  ^^^  after  the  note  falls  doe  and  I  \ 
is  unpaid,  and  the  maker  is  sued,  facilitate  the  collectJon  by  waiving  I  j 
eertain  rights  which  he  might  exeroise  to  delay  or  impede  it.    Instead  fy 
of  el<^ging  its  negotiability,  it  adds  to  it,  and  gives  additional  vain* 
to  th«  note. 

In  Fancoort  v.  Thome,*  a  note  in  the  following  form  was  beld  to  b* 
a  promissory  note  :  — 

"  Lo»i>oiT,  Sept.  16, 1888. 
"  On  demand,  I  promise  to  pay  William  Thomas  Hodsell,  or  order, 
the  snm  of  five  hundred  pounds,  for  value  received,  with  intereat  at 
the  rate  of  four  per  cent;  and  I  have  lodged  with  the  said  William 
Thomas  Hodsell  the  coanterpart  leases  signed  by  George  Davis,  John 
Jewell,  William  Hill,  and  William  Gould,  for  ground  let  by  roe  to 
tliem  respectively,  as  a  collateral  security  for  the  said  five  hundred 
poDDds  and  interest.  Wm.  Tbobhx." 

So  a  note  payable  by  instalments  is  within  the  statute,  although  it 
roatain  a  provision  that  on  failure  of  payment  of  one  instalment  tbo 
wrole  debt  is  to  become  payable.  Snob  a  condition  is  not  a  contin-i 
gency.     Carlon  v.  Kenealy. 

The  same  doctrine  is  held  by  the  Lords  Justices  Jh  re  General 
Estates  Co.,  £iK  parte  Gty  Bank.» 

in  Hodges  v.  Shuler,  an  instrnment  was  held  a  promissory  note 
which  had  the  following  words  in  the  body  of  it :  "  or  upon  the  sur- 
render of  this  note,  together  with  the  interest  warrants  not  due  to 
the  treasurer  at  any  time  until  six  months  of  its  maturity,  he  shall 
lasne  to  the  holder  thereof  ten  shares  in  the  capital  stock  in  said  com- 
pany  in  exchange  therefor,  in  which  case  interest  shall  be  paid  to  the 
date  to  which  a  dividend  of  profits  shall  have  been  previously  declared, 
the  holder  not  being  entitled  to  both  interest  and  accruing  profits  during 
the  said  period."  Judge  Wri^t  sud,  p.  118 :  "  We  are  of  the  opinion 
that  the  instrument  wonts  none  of  the  essential  requisites  of  a  negoti- 
able promissory  note.  It  was  an  absolute  and  unconditional  engage 
meet  to  pay  money  on  a  day,  and  although  an  election  was  given  to 
the  p.-omiseea  upon  a  surrender  of  the  instrument  six  months  before  itc 

>  ft  Ad.  a  B.  n.  •.  (68  E.  C.  L.  B.)  813. 
■  8  Ch.  Appeal  Cum,  Law  Bap.  708. 
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tnatnrit]'  to  exchange  it  for  atook,  tbis  did  not  alter  its  cbamcter,  or 
make  the  promise  in  the  alternative  in  the  sense  in  which  that  word 
IB  nsed  respecting  promises  to  pay.  The  engagement  of  the  railroad 
company  was  to  pay  thesnm  of  $1,000  In  four  years  from  date,  and  iUi 
promise  coold  (»ily  be  fulfilled  by  the  payment  of  the  money  at  the 
day." 

Mr.  Parsons,  in  his  Treatise  on  Bills  and  Notes,  Vol.  I.  p.  147,  wjnjt 
**  But  if  it  leaves  the  payment  as  to  all  circumstances  of  time,  amountf^' 
ud  person,  as  certain,  or  at  least  as  obligatory  as  before,  and  only  | 
provides  or  declares  that  certain  security  attaches  to  the  note,  or  that  1 ', 
certain  rights  go  with  it,  or  that  the  amount  when  p^d  is  to  be  appro- ' 
priated  in  a  certain  way,  then  it  leaves  the  paper  still  negotiable-"  1; 
This  doctrine  is  fully  sustained  by  the  cases  cited  in  the  note.    In 
Osbom  V.  Hawley,'   it  was  held  that  a  power  of  attorney  to  confess 
Judgment  attached  to  the  note,  and  forming  a  part  of  the  same  instm- 
uent,  did  not  destroy  the  negotiability  of  the  note.    The  conrt  said 
that  the  power  does  not  in  any  way  change  the  legal  character  of 
the  note  except  that  it  ^ves  a  more  summary  proceeding  for  iti 
collection. 

These  principles  and  cases  dearly  prove  this  to  be  a  regular  nego- 
tiable promissory  note,  but  we  are  met  by  the  case  of  Overton  v. 
Tyler,  decided  by  this  conrt  a  quarter  of  a  century  ago,  which  is,  how- 
ever, plainly  distinguishable  from  the  one  before  us.  In  Overton  v. 
Tyler,  the  payment  was  fixed  for  a  day  named  specifically  in  the 
instrument,  with  a  regular  power  of  attorney  to  confess  judgment, 
upon  which  a  judgment  was  entered  on  the  10th  March,  and  execu- 
tion issued  thereon  on  the  2d  June,  one  day  after  the  money  was  pay- 
able, and  the  wnivei-s  which  followed  all  related  to  the  judgment  thus 
entered,  two  months  and  twenty-one  days  before  the  paper  fell  dae. 

It  is  unnecessary  to  say  how  far  this  ruling  is  sustained  by  the 
authorities,  for,  if  perfectly  good  and  sound  law,  it  does  not  touiji  the 
present  case. 

The  Court  therpfore  erred  In  rejecting  the  note. 

Judgment  reversed,  and  a  veniro  facias  de  novo  awarded.* 

1 19  Ohio,  180. 

>  W&lker  B.  Woollen  {Indiana,  Febnuij,  18TT),  4  C  L.  J.  248; 
Rota^  76  Pa.  188.  ticaird. — E». 
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SECTION  VI.  ^j-)! 

The  Payment  muit  he  eerta^ 

[a]  Jm  AxomtT. 

SMITH  USD  BIB  Wars,  AcMnnsTR^TBix,  fto,  v.  NIGHTINOALlt 
At  Nisi  Fsms,  oosah  Lobd  £ixbbboboi7gh,  Jttss  11,  1818. 

IBtperttd  IN  2  Slarkit,  876.) 

Thib  was  an  action  b;  the  plaintiffo,  in  right  of  the  wife  as  admla. 
iatratriz  of  James  E^tling. 

The  declaration  contained  a  count  upon  a  promissory  note,  allegedX 
to  have  been  made  by  the  defendant,  on  the  12th  of  October,  1807,  j 
for  the  payment  of  £64  to  James  Eastling,  payable  three  months  after  I 
the  date.  The  declaration  contained  also  tlie  money-coants,  and  a  ] 
count  npon  an  acconat  stated. 

It  appeared  that  Eastling  had  been  employed  by  the  defendant  as 
a  servant  in  husbandry,  and  that  the  defendant,  having  in  his  hands 
moneys  belonging  to  James  Eastling,  gave  him  the  following  prom- 
ise in  writing,  npon  which  the  first  count  in  the  declaration  waa 
founded :  —  , 

»  Oct.  12, 1807.     ) 
"  I  promise  to  pay  to  James  Eastling,  my  head  carter,  the  sum  of : 
£65,  with  lawful  interest  for  the  same,  three  months  after  date,  and . 
also  all  other  sums  which  may  be  due  to  him." 

On  the  part  of  the  defendant,  it  was  objected  that  this  instmment 
could  not  be  conudered  as  a  promissory  note,  since  it  was  not  made 
for  the  payment  of  any  certun  sura,  and  that  it  could  not  he  ^ven  in 
evidence  under  the  count  upon  an  account  stated,  since  it  was  an  agree- 
ment, and  for  a  larger  sum  than  £20,  and  onght  to  be  stamped. 

Oumej/t  for  the  plaintifF,  contended  that  it  was  certain  to  the  ex- 
tent  of  £65,  and  therefore  that  to  that  extent  the  pluintifE  was  entitled 
to  consider  it  as  a  promissory  note ;  but  that,  at  all  events,  it  was  evi- 
dence of  an  account  stated,  and  that  no  stamp  waa  essential  to  a  mere 
acknowledgment  of  a  debt ;  but  — 

IiOBD  Ellbitbobough  was  of  opinion  that  the  instrament  was  toO' 
indefinite  to  be  considered  as  a  promissory  note  :  it  contained  a  prom^ 
ise  to  pay  interest  for  a  sum  not  specified,  and  no  otherwise  ascer-^ . 
tuned  than  by  reference  to  the  defendant's  books ;  and  that,  since  the  , 
whole  constituted  one  entire  promise,  it  could  not  he  divided  into  '^ 
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parte.    He  also  held  Uiatjrinoe  the  instnunent  contained  on  agreement  . 
to  pay  the  money,  it  oonld  not  be  received  in  evidenoe  aa  an  acknoirl* 
^dgnent  without  a  stamp.*  2%«pkUt>tif  idot  noiwuttodL* 


OARLOIf  V.  KENEALT. 

Ik  tbb  Exchsquxb,  Not.  22,  1S48. 
IBtpmltdmUMttim  ^  WtUly,  189.] 

Anuxpsrr  by  tlie  indorsee  agunst  the  maker  of  a  promiiaorj' 
note.  The  declaration  stated  that  the  defendant  on,  9sa^  made  his 
promissory  note  in  writing,  and  delivered  the  same  to  T.  C^  and 
thereby  promised  to  pay  the  said  T.  C,  or  order,  £62  lOj^  by  two 
equal  instalments,  on  the  let  of  May,  1848,  and  the  1st  of  Kovember, 
184S,  and  that  the  whole  amount,  £62  10«.,  should  become  imme-  '■ 
diately  payable  on  default  being  made  in  payment  of  the  first  instal-  i 
ment.  The  declaration  then  averred  that  T.  C  indorsed  the  note  to 
the  plaintiff ;  that  the  defendant  made  default  in  payme&t  of  the  first 
instalment,  and  that  he  had  not  paid  the  amount  of  the  note.  | 

Special  demurrer  on  the  ground  that,  the  second  instalment  on  the 
said  promissory  note  being  made  payable  by  way  of  condition,  and 
penalty  immediately  on  default  in  payment  of  the  first  iaatalment,  the 
note  wsfl  not  made  according  to  the  custom  of  merchants  with  regard 
to  inland  bills  of  exchange,  and  consequently  the  title  thereto,  and  the 
right  of  action  thereon,  could  not  pass  by  indorsement.  Joinder  in 
demurrer. 

Lush,  in  support  of  the  demurrer.  The  question  in  this  case  is, 
whether  a  note  in  this  form  is  assignable  within  the  Stat.  8  &  4  Anne, 
0.  9.  There  is  no  case  directly  in  point,  and  the  court  therefore  has 
to  determine  the  question  on  general  principles.  Now  it  is  the  essen- 
tial oharacteristic  of  a  negotiable  instrument  that  the  rights  and 
liabilities  of  the  several  parties  to  it  shall  be  the  same  in  their  nature, 
subject  only  to  difierences  in  degree.  Thig  conrt  has  undoubtedly 
decided  already  that  a  promissory  note  payable  by  instalments  is  gocMi, 
and  that  the  days  of  grace  are  to  be  allowed  on  it.    Oridge  v.  Sfaer- 

1  SMt^ps,  p.  19,  not«4.  — Eu 

i  Bolton  V.  Du^e,  4  B.  &  Ad.  619 ;  Ajnj  v.  Feuiuidw,  4  M.  A  W.  106  j  Bar- 
tow V.  Brondhunt,  4  Hoore,  471 ;  Eennedj  n.  Aduni,  2  Fagi,  162 ;  Dodfie  v.  Eincr- 
•oc,  84  Me.  96 ;  Uairett  r.  Eq.  Ini.  Co.,  64  Me.  537 ;  Lime  Bock  Iiu.  Co.  r.  Beirett,  60 
Ue.  407 1  Coihrnan  v.  Hftjnes,  SO  Pick.  132 ;  Tiike  e.  Witt,  23  Kck.  63 ;  Fftjmer  ».' 
Ward,  6  Qra^,  SIO ;  DUIej  v.  Vui  Wie,  6  Wl*.  209,  aeeord. 

Qreene  n.  Anitia,  7  Iowa,  521 ;  KalfOi  v.  Broadbont,  Utt  Set  Cm.  197 ;  Kn(  a^' 
ViMtor,  6  (A.  379,  Matro.— Bit. 


Digitizcc  by  Google 


SBOI     TI.]  OABLON  V.  KEITEALT.  7C 

borne.*  Bat  this  ii  a  difibrent  caae.  Here,  by  the  terms  of  tbs  nota^ 
the  whole  amonnt  is  to  become  payable  on  default  being  made  in  pay 
ment  of  the  first  inBtalment.  Does  the  original  three  days*  grace 
apply  to  that  payment  of  the  whole  amount,  the  payment  of  the 
woond  instalment  being  by  the  contract  accelerated  in  that  event  ?  II 
there  be  no  default  in  payment  of  the  first  instalment,  the  defendant 
is  entitled  to  three  days'  grace  on  the  second :  if  he  makes  defanlt,  ifl 
be  to  have  tlie  same  privilege?  If  so,  the  declaration  would  be  bad 
for  not  averring  presentment,  the  second  payment  being  in  the  natars 
of  a  forfeitnre.  [Pabeb,  B.  No  ;  he  mnst  take  care  to  pay  the  first 
Instalment  when  due,  and,  if  he  makes  defanlt  in  doing  so,  he  contracts 
to  pay  the  whole.]  Then  what  is  the  liability  of  the  indorser?  Is 
he  liable  in  snch  case  to  the  payment  of  the  whole  ?  or  onght  he  not 
to  have  the  same  opportnnity  of  paying  the  first  instalment,  and  sav- 
ing the  forfeiture,  as  the  maker  had  ?  His  contract  is  to  pay  each  in- 
stalment as  it  becomes  due,  if  the  maker  does  not ;  but  he  has  no 
opportnnity  of  paying  the  first  and  saving  the  forfeiture.  [Pabkb,  B, 
Kor  has  the  indorser  of  a  bill  ever  any  opportunity  of  paying  by  the 
acceptor.]  But  there  be  knows  what  he  has  to  pay :  here  there  is  ft 
different  contract  as  to  the  maker  and  the  indorser.  [Lord  Abdtqbb, 
C.  B.  No :  the  indorser  promises  that  the  maker  shall  pay  the  first 
instalment,  or,  if  he  does  not,  that  he  shall  pay  the  whole.  Pareb, 
B.  He  is  responsible  for  the  maker's  performing  the  whole  of  bis 
contract.]  The  accelerated  payment  of  the  second  instalment  is  in 
the  nature  of  a  penalty,  for  which  subsequent  parties  cannot  be  liable. 
The  liability  of  the  indorser  onght  not  to  be  made  to  depend  upon  a 
contingency  arising  upon  the  act  of  the  maker :  it  is  of  the  essence  of 
snch  an  instrument  that  every  party  to  it  shall  know  what  arooont  h* 
is  to  provide  for. 

ffimce,  contra,  was  not  called  upon. 

"Lord  Asmaxs,  C.  B.  Suppose  the  case  of  a  note  payable  ten  daya^ 
after  sight:  there  the  subsequent  parties  do  not  know  when  they 
are  to  be  called  upon.  I  think  there  is  no  ground  for  saying  the 
defendant  is  not  liable. 

Fabkb,  B.  Now  to  hold  that  actions  oould  not  be  maint^ned  upon 
inch  notes  as  this  would  be  to  impugn  all  the  established  practice. 
Almost  every  note  payable  by  instalments  has  such  a  condition. 
It  is  not  a  contingency :  it  depends  on  the  act  of  the  maker  himself ; 
and,  on  his  default,  it  becomes  a  promissory  note  for  the  whole  amount. 
The  point  was  in  effect  deternuned  in  Oridge  o.  Sherborne.* 

GiFBKBT,  B.,  and  Route,  B.,  concurred.  Judgmeai  for  theplaintif. 

1  11  Ml  &  W.  874. 

■  Eogg  V.  Hanh,  6  Up.  Can.  Q.  B.  819;  Heard  v.  Dubuqae  Bank,  8  Ifabr.  U 
KM  «.  Dodge  lea  Co.,  30  Wi*.  188,  ateerd,  —  Ed. 
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MILLER  o.  BIDDLE  and  Avothbb. 
In  thb  Excbsquxb,  Not.  16, 1865. 

[B^iorUd  in  18  law  Tiam  Seporta-,  8M.] 

Tbu  was  an  action  brought  in  tfae  Mayor's  Court,  London,  upon  • 
promissory  note,  and  vas  tried  before  the  Recorder, 

The  facts  of  the  case  irere  as  follows :  — 

The  note  made  by  the  defendants  was  in  the  following  form  :  — 
•*  £260.  London,  22d  of  February,  1885. 

"We  jointly  and  severally  promise  to  pay  to  Henry  Miller,  Esq, 
the  flam  of  £260  by  the  following  instalments :  namely,  £180  on  the 
22d  of  Hay,  1865,  and  the  snm  of  £130  on  the  22d  day  of  Angost, 
1865.  In  default  of  payment  of  the  first  instalment,  the  whole  amonat 
payable  ander  this  note  to  become  dae  and  payable. 

'*  C.  Maddbr. 

"W.  BlDDLB."! 

The  first  instalment  of  £180  was  not  paid  upon  the  22d  of  May,  and^ 
thereupon  a  garnishee  summons  was  issued  on  the  28d  of  May  against ' 
the  Temple  Bar  Branch  of  the  Union  Bank  of  London,  where  Biddle 
kept  an  account  for  the  whole  sum  of  £260.  The  defendants  ap- ' 
peared,  and  the  attachment  wag  dissolved  npon  tfae  24th  of  June. 
Upon  the  25tb  of  May,  tfae  defendant  Madder  paid  tfae  sura  of  £180  aS' 
tfae  first  instalment  upon  the  note,  for  which  tfae  plaintiff  accordingly! 
gave  bim  credit  in  his  particulars.  ' 

Upon  these  facts  appearing  at  tbe  trial,  it  was  contended  upon  the 
part  of  the  defendants  that  the  note  in  question  was  withih  the  Stat- 
ute 8  &  i  Anne,  a  9,  and  that  the  defendants  were  therefore  entitled 
to  three  days'  grace  for  tfae  payment  of  tfae  first  instalment.  A  ver< 
diet  was  tfaereupoQ  directed  for  tfae  defendants,  leave  being  reaerved 
to  the  plaintiS  to  move  to  set  the  verdict  aside  and  have  it  entered 
for  himself  for  the  sum  of  £130  and  interest,  upon  tbe  ground  Uiat 
no  days  of  grace  were  allowable  on  the  instalments  of  the  promissoiy 
note  sued  on,  the  same  being  a  non-negotiable  instrument. 

A  rule  nisi  having  been  obtiuned  accordingly, 

Warlon  showed  cause  against  the  rule.  The  statute  of  Anne  has 
always  received  a  liberal  construction.  The  omission  of  the  words, 
«  or  order "  or  "  or  bearer,"  and  the  fact  that  tfae  note  was  payable 
by  instalments,  makes  no  difference  as  to  its  negotiability.  The  de- 
f^dants  were  entitled  to  the  days  of  grace  for  the  payment  of  each 
instalment ;  and  even  if  not  for  the  first  instalment,  then  for  the  pay- 
ment of  the  whole  becoming  due  earlier  by  default.    He  cited  SmiA 
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*,  Kendall,^  Oridge  r.  Sherborne,*  Oarloa  v.  Kenealy,  RawlinMn  «, 
Stone,  Bentle]'  v.  Northboiue,*  Milne  v.  Graham,*  Hill  v.  LeiriB,*  Brown 
t>.  Harraden ;  Byles  on  Bills,  191,  n. 

•fieontf,  Q.  0^  and  Phitbriek  sapported  the  rule.  An  instrument  by 
vhich,  at  a  certain  date,  in  on«  event  a  snm  of  £180  becomes  pafable, 
and  ill  another  a  enm  of  £260,  cannot  be  a  negotiable  instrument  within 
the  statute  of  Anne,  since  a  promissory  note  most  be  an  absolnts 
promise ;  and  the  pa}rment  of  the  larger  Hum  was  enforceable  onljr  rt 
the  option  of  the  holder.    They  cited  Carlos  v,  Fauoonrt.* 

Cur.  adv.  mit. 

P0U.0CE,  G.  B.,  now  delivered  judgment.  This  was  an  action  in 
the  Mayor's  Court,  tried  before  the  Recorder,  upon  a  promissory  note 
not  made  payable  to  "  order "  or  "  bearer,"  and  payable  by  instal- 
ments, with  a  condition  that  if  any  instalment  were  not  duly  paid  the 
whole  snm  should  become  due  immediately.  Leave  was  reserved  to 
move  to  set  aside  the  verdict,  on  the  ground  that  the  days  of  grace 
were  not  allowable  on  such  an  instrument.  The  court  granted  a  rule. 
It  tarns  out  that  there  is  a  case  of  Carlon  v.  Kenealy,  which  decideifp 
the  express  point ;  namely,  that  the  whole  sum  becoming  due  on  de- ; ; 
fault  in  payment  of  one  instalment  is  no  objection  to  the  negotiability!' 
of  the  note.  A  previous  case,  Oridge  o.  Sherborne,  had  <deoided  thatl.' 
a  note  payable  by  inBtalments  was  an  assignable  instrument  within 
the  statute  of  Anne,  and  that  the  maker  of  such  a  note  is  entitled  to. 
the  days  of  grace.  The  majority  of  the  court  are  of  opinion  that  the 
ease  of  Carlon  v.  Eenealy  conolades  this  case,  and  therefore  that  the 
rule  must  be  discharged.  Had  I  decided  now  as  a  judge  at  Nisi  Print, 
or  if  my  decimon  would  have  the  effect  of  a  judgment,  I  should  con* 
aider  the  case  of  Carlon  v.  Eenealy  binding  on  me  also ;  bnt,  as  it  is 
not  so,  I  think  it  my  duty  to  dissent  from  the  opinion  of  the  majority 
of  the  court,  in  order  to  give  to'  the  plaintiffs  an  opportunity  of  appeal- 
ing. I  am  of  opinion  that  the  statute  of  Anne  was  intended  to  apply 
only  to  such  instruments  as  are  properly  negotiable,  not  to  mere 
i^r«ements  to  pay  to  A.*  There  is  a  great  difference  between  holding^' 
that  a  note  is  a  negotiable  instrument,  notwithstanding  it  is  payablej ! 
by  instalments,  and  holding  that  it  is  a  negotiable  iaetrnment  when  il| ; 


t  •T.IL138.  *  11H.AW.8T4.  *  lLfcU.66.  «  6  T.  B.  489. 

■  **  Lord  Kenjon,  C.  J.,  taid :  '  If  thU  wen  re*  tntegra,  and  there  were  no  deoUon 
upon  tha  ralgect,  fliare  wonld  be  a  great  d«al  of  weight  in  the  defendant'i  objection ; 
bnt  it  wH  decided  k  a  cau  in  Lord  Bajmoud's  time  (Burchell  e.  Slocock,  2  Ld. 
fUjm.  Ifrt&J,  on  demurrer,  that  a  note  pajable  to  B.,  withont  adding  'or  to  hit 
Oidar '  or  '  to  bearer,'  wt*  a  legal  note  within  the  Act  of  Parliament.  It  li  aba 
nld  in  Marina  that  a  note  may  be  made  payable  either  to  A.  or  bearer,  A.  or  oiier. 
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on  default  in  payment  of  one  instalment.  In  Oarlon  v.  Kenealy,  theH 
eonrt  thonglit  tbat  Oridgev.  Sherborne  eonolnded  them.  I  think  that 
was  not  the  case,  though  their  deoision  is  nonQ  the  less  binding  than 
if  Oridge  r.  Sherborne  had  turned  on  the  same  point.  If  thia  were 
res  inUgra,  I  ehonld  be  of  opinion  that  thia  inBtmment  was  not  within 
the  statute.  The  onstom  of  merohantd  has  nothing  to  do  with  any 
but  negotiable  initraments,  and  I  feel  confident  that,  if  the  qneetion 
could  oome  to  be  decided  with  respect  to  a  bill  of  ezohange,  there 
would  be  foand  to  be  no  custom  of  marohants  in  the  case  of  a  bill  of 
exchange  with  such  a  stipulation  as  that  oontiuned  in  this  note,  for  I 
think  no  snch  bill  of  exchange  ever  existed,  or  was  known  among 
merchants  as  a  negotiable  instrument.  Then,  as  the  statute  of  Anne 
was  intended  to  give  to  promissorj'  notes  the  advantages  of  bills,  and 
to  render  the  castom  of  merchants  applicable  to  them,  if  there  be  do 
sach  custom  ae  to  a  bill,  there  conld  be  none  as  to  a  note,  I  should 
not  dissent  if  the  effect  of  that  dissent  would  be  a  judgment  contrary 
to  what  has  already  been  decided  in  this  court,  but  as  it  will  not  uo 
operate,  bat  only  ^ve  to  the  pluntiffs  the  opportunity  of  appealing,  I 
think  I  am  right  in  dissenting.  Svle  diBcAarffed. 


or  to  A.  only.  Id  kddltlon  to  tboM  anthorftiea,  I  hmre  mmde  Inqufrlei  unoag  dUhr- 
nt  mercluDU  retpecting  tbe  practice  in  alloiriiig  the  three  dayi'  grwe,  th«  reenit 
at  which  it  thtit  the  Bank  of  Bngland  and  the  merchanti  in  London  tilow  the  three 
dayi'  grace  on  natei  like  the  preient  The  opinion  of  merahanU,  indeed,  wonld  not 
goTem  thii  conrt  in  a  qne*tion  of  law  ;  bnt  I  va  glad  to  And  that  the  piactice  of  the 
oommeTCial  world  coincide*  with  the  deciiion  of  a  conrt  of  law.  Therefore  I  think 
that  it  wonld  be  dangeron*  now  to  ihake  that  practice,  wliich  ii  wanaoted  by  a 
■olemn  deciiion  of  thi«  court,  by  any  ipeculatiTo  reasoning  apoD  the  eubject"* 
Smith  t>.  EendiU,  6  T.  B.  124. 

Bnrchell  v.  Slocock,  referred  to  by  Lord  Kenyon,  wai  decided  in  1728,  and  was 
fbUowed  Id  1738  by  Hoor  d.  Paine,  C.  T.  Hard.  2B;  but;  in  CliambeTlyn  v.  De  la 
KItb,  2  Will.  S6S,  decided  In  17S7,and  In  Dawku  v.  Deloraine,  S  Wii«.  207,  decided 
in  1771,  the  court  deoUned  to  paie  npon  the  pobt  whether  negotiable  word*  were 
eieential  to  the  Talidlty  of  a  biiL  The  authority  of  Smith  d.  Kendall  baa,  howeTer, 
lieen  genenliy  lecogniied.  Biehop  v.  Ctiamben,  1  Hud.  &  B.  488 ;  Kendall  v.  Gal- 
rin,  16  Me.  181 ;  Bate*  r.  Batter,  M  He.  887 ;  Duncan  u.  M'd.  Sav.  Init.,  10  G.  ft  6. 
S99;  Wellj».  Brigham,  e  Cuh.  6;  DowntngD.Backenitoef.S  Cai.  187;  Ooeben  Co. 
tr.  Hanin,  S  John*.  217;  DntclieH  Co.  v.  Darii,  14  Johni.  288;  Kimball  v.  Hun- 
Ungton,  10  Wend.  676;  Conrain  ■>.  LedUe,  Bl  Fa.  606;  Arerett  v.  Booker,  U 
aratll67. 

BntMteMfra,  Batfau*.  Daiifarth,10  0aaii.9in;  Bibtd  •.  Wanar,  U  Can.  t 
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PHILADELPHIA  BANK  r.  KEWEIRK. 

IX  TRB   DiSTSJCT  COUBT  OF  PHILADBLPHU,  DzC   19,   1840. 
*     [lUporUdtit2Mlla,*iZ\ 

Tma  Tas  an  action  brought  by  the  FhiladelphU  Bank  against 
Garret  Kewkirk  and  Stephen  S.  Newkirk,  copartners  in  tradu,  ander 
the  firm  of  O.  Newkirk  A  Son,  at  September  term,  1S40,  No.  1188. 
The  plaiatiffa  filed  the  following  copy  of  a  promiaaory  note,  on  whichi 
the  snit  was  brongbt :  —  j 

"  t2,111.98.  Pmi.ADBLPHu,  March  IS,  1889.     i 

"Twelve  montha  afterdate,  we  promise  to  pay  to  the  order  of] 
Heberton  A  Hibler  twenty-one  hnndred  and  eleven  dollars  ninety- 
eight  c«n  16,  without  defalcation,  for  valae  received;  payable  at  tiie 
Bank  of  the  State  ol  Missonri  at  St.  Looia  (oorrent  rate  of  exchange 
to  be  added). 
« No.  1009.  (Signed)  Baird  A  Fj 

(Indorsed)     "  Hebebton  A  Uibixb. 
'*G.  Newkirk  A  Son." 
The  defendants  filed  the  following  affidavit  of  defence :  — ■ 
**  Garret  Newkirk,  a  defendant  in  the  above  case,  being  duly  sworn, 
deposes  and  says  he  has  good  and  suffloient  defence  to  the  above 
action.    That  the  note  on  which  the  above  suit  is  brought  was  sent 
by  the  Philadelphia  Bank  for  collection  to  the  Bank  of  the  State  of 
Hissonri,  which  instituliOD  bad   ordered    that   all   bills  or  drafts 
deposited  in  its  hands  for  collection  would  be  required  to  be  pud  in 
specie  or  its  own  notes.    Notice  was  given  to  the  plaintiffs  of  thia 
order,  and  they  agreed  to  withdraw  the  note  A^m  the  Bank  of  the 
State  of  Missouri,  and  depout  it  in  another  institntion  which  received 
in  payment  the  currency  of  the  place,  with  the  difference  of  aichange 
added ;  notwithstanding  the  note  was  snSered  to  remain  in  the  Bank 
of  the  State  of  Uissouri. 

"  At  maturity  of  the  note,  the  carrency  of  the  place,  with  exchange 
added,  was  tendered  in  payment,  and  refused.  The  neglect  therefore 
of  the  plaintiffs  to  perform  their  stipulation  was  the  cause  of  the  non- 
payment of  the  note. 

•'  Further,  the  pliuntiffs  have  no  r^ht  of  action  against  the  defend- 
ants as  indoiBers,  the  note  not  being  a  negotiable  instrument,  as  the 
luni  for  which  it  is  drawn  is  not  clearly  ezpreased  In  the  body  of  it; 
bat  it  is  uncertain  and  contingent,  it  being  stipulated  in  the  body  of 
the  uole  that  the  cnrrent  rate  of  exchange  is  to  be  added.    And 
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farther  that  payment  in  part  has  been  made  to  the  plaintiffii  oo  uid 
note,  for  which  there  appeara  do  credit  on  the  record." 

The  plaintiffii  obtained  this  rule  to  ahow  cause. 

T.  L.  Smith,  for  plaintiff. 

IfaUag,  for  defendant. 

Jfer  Curiam.  One 'objection  is  stated  in  the  affidavit  of  dafenoi, 
which  ia  a  sufficient  reason  why  jndgment  shoald  be  refnaed.  TheT 
plaintiffs  sue  on  this  as  a  promissory  note.  Now,  to  coDstitnte  a  i 
promissory  note,  the  instmment  on  its  face  must  be  for  the  payment  t 
of  a  sum  cert^n,  not  susceptible  of  contingent  or  indefinite  additionSf ! 
nor  subject  to  indefinite  or  contingent  deductions.  In  this  iDstanoe,  I 
the  "current  rate  of  exchange  to  be  added"  is  clearly  indefinite.! 
See  2  Stark.  876 ;  4  Ba.  d;  Ad.  619;  4  B.  Moore,  471. 

Hula  diiehargti} 


SPERRT  V.  HORR. 
Iv  THB  SuPHxifB  Court,  lowi.  Junk  Tbbk,  1871. 
[Stporttd  M  82  Imea  ReportM,  184.] 
Acnoir  upon  two  promissory  notes,  each  in  the  following  form :  — ' 
« $100.     ■  Knoxvillb,  Iowa,  Sept.  8, 1869.     • 

"  One  year  after  date,  for  value  received,  I  promise  to  pay  A.  S. 
Jones  &  Co.,  or  bearer,  the  sum  of  $100,  with  ten  per  cent  interest  > 
until  paid.  If  not  paid  when  due,  and  anit  is  brought  thereon,  I  | 
hereby  agree  to  pay  colleotioo  and  attorney  fees  therefor.  j 

"Joseph  Hobb."      i 
•    Fluntiff  is  the  holder  of  these  instruments.    Defence,  fraud  in  pro- 
curing their  execution,  want  of  consideration,  (fee,  and  that  the  notes 
were  not  stamped  when  executed  and  delivered  to  the  payees.' 
Upon  a  trial  to  the  conrt  without  a  jury  judgment  was  rendered  for 

1  RuweU  «.  BnueU,  1  UoArih.  2S3)  Low«  d.  Bliu,  24  lU.  166]  Uill  s.  Todd,  20 
HI.  101  {utxlie) ;  Claaier  ti.  BtOD«,  29  SI.  lU  (xnite) ;  R«Bd  n.  McNultf.  12  Bleb. 
«4e ;  F&lmer  r.  Fahneitock,  9  Up.  Can.  C.  P.  172 ;  Sutoa  n.  Staveuoii,  2S  Cp.  Can. 
C.  F.  608;  Cuet  ■>.  Kiik,  1  AIL   (N.B.)  MS;  Nuh  n.  Qibbon.4  All.  (N.  B.)  470, 

Bradley  v.  Ull.  4  Bua.  478 ;  Smith  i>.  EendaU,  9  Mich.  241 ;  Jnhiuofi  v.  Tilibla, 
IE  Hich.  386 ;  Leggett  v.  Jonea,  10  Wii.  84  {tmbU),  amlra. 

8m  FoIIard  v.  Heniel,  8  B.  &  F.  S3G ;  Gralacap  v.  WouIdIbs,  2  HcL.  681 ;  Friot 
).  T«&l,4McL.201.— Ei>. 

*  8o  mach  of  the  cue  at  reUtet  to  the  want  of  a  ttamp  1i  omitted.  —  Et> 
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the  amoant  of  the  notee  with  intorest,  bat  no  recovery  was  had  nptn 
the  agreement  to  pftf  ooUeotion  and  attomej'  fees.  Defeodaut  ap- 
peale. 

Atfterton  S  Anderian,  for  the  appellant. 

Stone,  Ayert,  A  Ourtit,  for  the  appellee, 

Bbck,  J.  The  queation  raised  by  appellant  relates  to  the  aoffiGienoy 
of  Die  iostraments  sued  npon  as  promissory  notes,  and  the  defence 
pleaded,  that  they  were  not  stomped  by  defendant.  If  the  instro- 
mento  are  non-negotiable,  the  fa«ts  fonnd  by  the  court  are  sufficient  to 
defeat  recovery  in  this  action ;  if  negotiable,  the  judgment  of  the  dis- 
trict court,  so  far  as  the  defence  of  fraud,  want  of  consideration,  &c., 
are  oonoemed,  mnst  be  aosttuned.  We  are  required,  therefore,  to 
determine  whether  the  instruments  are  promissory  notes.  It  is 
claimed  that  they  are  not,  beoaose  they  are  not  for  the  payment  of  a 
certain  sum  of  money;  the  agreement  obligating  the  maker  to  pay 
collection  and  attorney  fees,  it  is  innsted,  renders  the  amount  payable 
uncertain,  and  thereby  destroys  their  character  as  negotiable  paper. 

The  rale  that  to  oonstitnte  a  n^|;otiable  promissory  note  there  muslf\ 
be  entire  certainty  and  precision  as  to  the  amount  of  money  to  be  paidJ  | 
is  fully  admitted,  and  nuderstood  to  be  inflexible.  But,  in  our  opinionJ  / 
the  instruments  which  are  the  foundation  of  this  suit  are,  witliin  tha  ' 
meaning  of  this  rule,  for  the  payment  of  a  certain  and  precise  samJ  I 
and  are,  Uierefore,  to  be  considered  promissory  notes.  J 

The  sums  payable  by  the  terms  of  the  notes  are  fixed  and  certain ; 
they  are  subject  to  no  increase  or  diminution.  When  they  matured, 
DO  inquiry  was  necessary  to  be  made  as  to  facts  not  apparent  on  the 
(ace  of  the  notes,  in  order  to  fix  the  amount  due ;  recovery  could 
have  been  had  upon  the  notes  themselves,  without  other  evidence. 
The  agreement  for  the  payment  of  attorney  fees  in  no  sense  increased 
the  amount  of  money  which  was  payable  when  the  notes  fell  due,  and 
we  are  unable  to  see  that  it  rendered  that  amount  uncertain  in  the 
least  degree.  It  simply  imposed  an  additional  liability  in  case  suit! 
should  be  brought,  and  such  liability  did  not  become  absolute  until  an 
action  was  institnted.  This  agreement  relates  rather  to  the  reinedy) 
upon  the  note,  if  a  legal  remedy  be  pursued,  to  enforce  its  collection  .  , 
than  to  the  sum  which  the  maker  is  bound  to  pay.  It  is  not  different  [i 
in  its  character  from  a  cognovit,  which,  wheu  attached  to  promissory 
notes,  does  not  destroy  their  negotiability.  In  our  opinion,  therefore, 
the  ooort  was  correet  in  holding  that  the  instruments  sued  on  are 
negotiaMe,  and  not  within  the  operation  of  the  rule  above  stated. 
This  conclusion  is,  we  believe,  supported  by  prior  decisions  of  this 
Murt.    Jewett  v.  Lyon,*  Snipper  ti.  Chase,'  Green  v.  Austin.* 

1 1  Orame.  677.  *  7  Iowa.  Ul.  •  7  Ii>ira,  fiS. 
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Many  authorities  hold  that  an  ^^reement  iocorporated  in  the  body 
of  a  note  binding  the  maker  to  pay,  in  addition  to  the  amount  named, 
exchange  thereon,  does  not,  under  the  rule  juBt  considered,  destroy 
the  negotiable  chnraoter  of  the  InBtrnment.  Johnson  v.  Friebie,* 
Smith  V.  Kendall,*  Le^^tt  t>.  Jonea,*  Qratacap  *.  Woullnise.* 

Under  the  principles  of  these  decisions,  there  is  no  difficulty  io 
holding  the  paper  in  question  to  be  n^^tiable.  The  exchange  pro- 
vided for  by  the  notes  in  these  oases  may  be  considered,  however,  as 
a  part  of  the  sum  due  the  amoaut  to  be  pud.  But  in  the  case  at  bar, 
M  we  have  seen,  the  attorney's  fees  are  not  part  of  the  sums  due  on 
the  notes,  but  is  an  amount  for  which  the  maker  may  become  liable 
irheil  a  legal  remedy  is  enforced  against  him.  There  are  other  oases, 
probably  equal  in  number  and  authority  to  those  last  cited,  holding  a 
contrary  doctrine.  See  I  Parsons  on  Bills  and  Notes,  88 ;  Lowe  v. 
Bliss,'  Read  v.  McNulty.* 

Without  weighing  these  oonfliotiDg  anthorities,  we  are  of  the  opiu-\ 
ion  that  the  judgment  of  the  I>istrict  Gonrt  ought  to  be  affirmed 
npon  the  ground  first  stated.  A^rmed^ 

ilSHieb.  28a.  ■  9  Uicb.  Ml.  ■  10  W<».  S5. 

'  S  UeLemn,  681.  *  3<  HL  ia&  *  12  Rich.  (U»)  416. 

^  Haweniteiii  r.  Bune*,  9  C.  L.  J.  48 ;  Tumen'  Bkuk  v.  Raimassen,  1  Dakotah, 
M  (wmU<) ;  Ifickenon  c  Sheldon,  88  Ul.  872 ;  StoDamaa  r.  Fyle,  85  Ind.  103 ;  Hub- 
bard v.  HuriioD,  88  Ind.  S23;  Walker  V.  WooUbd,  M  Ind,  161;  Churchman  «.  Hai- 
tin.  Mind.  880;  Brown  d.  Barber,  68  Ind.  fiSS ;  Sealon  d.  Sco'ill,  18  Km  4.S8;  Oaw 
B.  LoniirUle  Co.,  11  Buh,  180 ;  Dietiicii  v.  Baylij.  28  l4k  An.  767 ;  Heard  v.  Do- 
buqne  Bank,  8  Nebr.  10 ;  Kemp  d.  Slant,  8  Kebr.  S4,  accori. 

Farqnhar  v.  ridelitj  Cou  18  Alb.  L.  J.  880 ;  Firtt  Nat.  Bank  v.  Oaj,  6SHo.  88; 
).  Ckint^,  d4  Ma.  476 ;  Woodi  >.  North,  84  Pa.  407.  no 


Simiiarly  la  Hoaghton  v.  Morriion,  99  HI.  S44 ;  Our  t>.  Louifville  Co.,  II  Buh,  k 
180 ;  Towne  «.  Bice,  122  Haia.  67,  ai  w«ll  ai  in  Bpeirj  n.  Horr.  tapra,  inatniiDeniB  I 
were  bold  to  be  pramiiior/  notei,  notwithitanding  the  iniertion  of  a  itipulation  "  to  ' 
pay  ten  percent  inlereit  after  matnritj  till  pdd."  And  in  Dinsmore  d.  Duncan,  1 
67  N.  T.  67S,  the  option  reierred  bj  the  maker  to  par  intereit  at  T  S-10  per  cent  in  ^ 
lawful  money,  or  at  B  per  cent  In  coin,  vu  held  not  to  Impair  the  Taliditj  of  the  in  . 
•tnment  aa  a  uepiliable  note.  

Cao£B!dier  v.  VorH,L.B.  6  F.  &  461,  476-477;  Baatec  v.  Boikd,  19  fU.8». 
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The  Pa^nuiU  uuut  be  certain  —  (^eonttime^. 


by  Willis,  '  .^      ^^ 

W 


OOLEHAN  r.  COOKE.  ^*^  'V.  ^V^i^    ;  ^  . 

IW  THB  COMKOH  PLKA8,  FmiTOAKr  10, 1748.  ^^   ^  1^  t^      >^     '  ^■ 

[RiTMrfMf  n  WiUa,  808.] 

Ths  following  opinion   of  the  court  was  delivered  1 
Ld.  C.  J.    Motion   in  arrest  of   judgment.     The  first  oount  is  OD'  C'    il    v  -^ 
a  promissory  note  dated  27th  of  May,  1782,  whereby  the  defendant   (l/V^  \    J' 
promised  to  pay  to  Henry  Delany,  or  order,  one  hundred  and  fifty  t  ~£ 

guineas  ten  days  after  the  death  of  his  father,  John  Cooke,  for  value  j  1 
received ;  which  note,  after  the  death  of  the  father  (which  b  laid  to  bel ' 
the  2d  of  April,  1741),  was  duly  indorsed  by  Delany  to  the  plwntiffJ 
The  second  count  is  on  a  promissory  note  dated  die  15th  of  July,  \^ 
1782,  whereby  the  defendaot  promised  to  pay  to  Henry  Delany,  or 
order,  six  weeks  after  the  death  of  bis  father,  fifty  guineas,  for  value 
received;  the  like  indorsement  laid  after  the  death  of  the  father,  as 
before.    The  third  count  is  for  money  had  and  received,  dbc,  £250 ; 
bat  this  is  out  of  the  case.    The  damage  ia  laid  at  £300,  and  a  gen- 
eral verdict  for  the  plaintiff  on  both  notes. 

It  was  insisted '  on  for  the  defendant  in  arrest  of  judgment  that  these 
notefl  are  not  within  the  Statute  8  £  4  Anne,  c.  9 ;  and,  if  not,  that  they 
are  not  indorsable' or  assignable,  and  consequently  that  the  plaintiff, 
who  brings  this  action  as  indorsee,  cannot  recover  at  law.  To  show 
that  these  notes  are  not  within  the  statute,  a  great  many  things 
were  said  on  the  arguing  of  the  case,  and  a  great  many  oases  and 
authorities  cited  both  out  of  the  common  and  civil  law  books.  Bub 
I  think  that  all  the  objectioas  that  were  made  may  I>e  reduced  to 
these  two  general  positiona :  — 

First,  that  the  Act  of  Parliament  only  intended  to  put  promissory 
notes  on  the  same  foot  as  bills  of  exchange ;  and  that  therefore,  if 
bills  of  exchange  drawD  in  this  manner  would  not  be  good,  and  oons» 
qaently  not  assignable,  it  follows  that  notes  drawn  in  this  manner  are 
Dot  made  indorsable  or  assignable  by  the  statute. 

Secondly,  that  the  act  was  made  for  the  advancement  of  trade  and 
commerce,  and  consequently  was  intended  to  extend  only  to  such 
notes  as  are  in  their  nature  negotiable,  and  that  these  notes  are  not  so. 

Before  I  consid  ar  these  objections,  I  will  state  the  words  of  the  Act 
at  Farliameot  on  which  the  question  roust  depend,  8  Jb  4  Anne,  c  9, 
sntitled,  "An  act  for  giving  like  remedy  on  promissory  notes  uii 

>  This  out  WM  KTSntl  Umet  wKned. 
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now  osed  on  bills  of  exchange,  and  for  the  better  payment  of  inland 
bills  of  exchange,"  Whereas  it  hath  been  held  that  notes  in  writing 
aigned  by  the  party  who  makes  the  same,  whereby  such  person  pront 
ises  to  pay  to  any  other  peraon,  or  his  order,  any  anra  of  money  therein 
mentioned,  are  not  assignable  or  indorsable  over  within  the  costom 
of  merchants,  and  that  any  person  to  whom  such  note  shall  be  assignedt 
indorsed,  or  made  payable,  could  not,  within  the  said  custom,  maintain 
•ay  action  on  each  note  t^^idnst  the  person  who  first  drew  and  signed 
the  same :  therefore,  to  the  intent  to  encourage  trade  and  commeroe^ 
which  will  be  mnch  advanced  if  such  notes  shall  have  the  same  effect 
as  inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner,  be 
it  enacted  that  all  notes  in  writing  which  shall,  after,  &c„  be  made  and 
signed  by  any  person  or  persona,  &c^  whereby  sach  person  or  persons 
do  or  shall  promise  to  pay  to  any  other  person  or  persons,  &o.,  his,  her, 
or  Uieir  order,  or  unto  the  bearer,  any  sum  of  money  mentioned  iu 
sach  note,  shall  be  taken,  and  construed  by  virtne  thereof,  due  and 
payable  to  any  such  peraon  or  persons,  &c.,  to  whom  the  same  is  made 
payable,  and  also  every  such  note  shall  be  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of  exchange  are,  or  may  be, 
according  to  the  custom  of  merchants ;  and  that  the  person  or  persons, 
Ac,  to  whom  the  sum  of  money  is  made  payable  by  such  note  shall 
and  may  maintain  an  action  for  the  same  in  such  manner  as  he,  she, 
or  they  may  do  upon  any  inland  bill  of  exchange,  Ac. ;  and  that  the 
person  or  persons,  Ac,  lo  whom  such  note  is  indorsed  or  assigned,  or 
the  money  therein  mentioned  ordered  to  be  paid  by  indorsement 
thereon,  shall  and  may  maintain  his,  her,  or  their  action  for  such 
money  either  agtdnst  the  person  or  persons  who  signed  such  note,  or 
igainst  any  of  the  persons  who  indorsed  the  same,  in  like  manner  sa 
.n  case  of  Inland  bills  of  exchange.  The  title  of  the  act  seems  to  refer 
to  bills  of  exchange ;  and  they  are  likewise  referred  to  in  the  preamble, 
and  the  remedy  is  to  be  the  same.  But  in  the  desoription  of  the  notes 
which  are  to  be  made  assignable  there  is  no  reference  to  bills  of  ex< 
change,  but  the  words  are  very  general ;  and  I  never  understood  that 
the  plain  words  of  an  enacting  clause  are  to  be  restrcuned  by  the  title 
or  preamble  of  an  act.  It  has,  indeed,  been  often  said,  and  I  think 
very  rightly,  that  if  the  words  of  an  Act  of  Parliament  be  doubtful,  it 
may  be  proper  to  have  recourse  to  the  preamble  to  find  out  the  meaning 
of  the  legislature  ;  but  where  the  words  of  the  enacting  part  are  plain 
and  express,  I  do  not  think  that  they  ought  to  be  restrained  by  the 
preamble :  for  the  preamble  may  only  recite  some  particolar  mischiefs 
which  have  happened ;  but  the  enacting  clause  may  not  only  be  oal* 
tolaMd  to  prevent  tbose  misohiefs,  bat  others  also  of  a  like  nature. 
Kow  the  words  of  the  enacting  part  of  this  act  are  plain  and  cleiir  and 
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very  general ;  and,  in  order  to  bring  a  note  within  the  desoriptjon  of 
that  clanse,  it  is  only  necessary, 

First,  that  the  note  ahould  be  in  writing ; 

Secondly,  that  it  should  be  made  and  ugned  by  the  penon  promis- 
ing to  pay ;  and. 

Thirdly,  that  there  be  an  express  promise  to  pay  to  another,  or  hii 
nder,  or  bearer.  Bat,  aa  to  the  time  of  payment,  the  act  is  ulent; 
nor  is  there  any  particular  form  prescribed. 

And,  therefore,  as  to  the  first  objection,  that  if  a  bill  of  ezohinge 
had  been  drawn  in  this  manner  il  wonld  not  have  been  good.  Sup- 
posing it  to  be  true,  I  do  not  think  that  it  follows  that  these  promis- 
sory notes  may  not  be  within  the  general  words  of  the  statnte,  if  tfaey 
answer  all  the  descriptions  therein  contained.  However,  for  argn- 
ment's  sahe,  I  will  snppose  that  this  oonseqaence  woald  hold  ;  but  we 
do  not  tbiuk  that  a  bill  of  exchange  drawn  in  this  maaner  would  be 
bad.  Upon  thia  head,  it  wonld  be  bnt  misspending  time  to  run  over  all 
the  passages  which  have  been  cited  ont  of  the  civil-law  books  in  rela- 
tion to  bills  of  exchange,  because  I  pnt  a  question  to  the  counsel  which 
will,  I  think,  determine  this  point :  whether  there  is  any  limited  tims 
mentioned  in  any  of  the  books  beyond  which,  if  bills  of  exchange  are 
made  payable,  they  are  not  good;  and  it  was  agreed  by  the  counsel 
that  they  could  find  no  such  rule,  and  I  am  sure  I  can  find  none.  Bnt 
if  a  bill  of  exchange  be  made  psyable  at  never  so  distant  a  day,  if  it  be 
a  day  that  mnst  come,  it  is  no  objection  to  the  bill.  There  is  but  one 
passage  in  the  books  wherein  any  notion  to  the  contrary  is  so  much  aa 
hinted  at ;  and  that  is  in  Soaochia  de  Commeroiis,  where  it  is  said 
that  it  had  beea  formerly  an  objection  agiunst  a  bill  of  exdiange,  as 
contrary  to  the  nature  of  it,  that  it  was  made  payable  at  the  end  of 
seven  months  ;  but  by  his  making  use  of  the  word  "  formerly,"  it  is  plain 
that  in  his  opinion  the  law  was  then  held  to  be  otherwise. 
fore,  the  distance  of  time  woald  not  have  made  a  bill  of  exchange 
if  drawn  in  this  manner,  since  it  is  drawn  at  a  time  which  must 
the  only  other  objection  that  was  made  on  this  head  was  that  in  all 
bills  of  exchange  there  must  be  a  par  pro  pari,  which  there  cannot  be 
in  this  oase,  because  the  value  oannot'  be  ascertained.  But  I  shall 
show  plainly  that  the  value  may  be  ascertained,  when  I  come  to  the 
Other  objection  that  these  are  not  negotiable  notes. 

Secondly,  having  answered  the  objections  against  these  notes,  con- 
sidering them  on  the  same  foot  as  bills  of  exchange,  I  come  now  to 
the  second  objection,  arising  from  the  words  and  intent  of  the  statute. 
And,  first,  I  think  that  they  are  plainly  within  the  words.  They  are 
made  in  writing;  they  am  signed  by  the  person  promising  to  pay; 
and  there  is  an  express  promise  to  pay  to  another,  or  his  order;  and, 
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u  no  time  of  paymeDt  is  mentioned  in  the  etatute,  the  dictaaoe  of 
time  is  no  objection  within  the  words  of  the  act. 

Let  ns  see,  therefore,  in  the  next  place,  whether  any  objeoiioa  arisea 
agtunst  them  from  the  deugn  and  intent  of  the  act ;  thoagh  I  think  it 
would  be  pretty  hard  to  oonatrue  a  note  to  be  not  within  the  intent 
of  an  act  when  it  is  manifestl}'  within  the  words  of  it,  and  the  words  of 
(he  act  are  plain  and  exprees.  When  the  words  of  an  act  are  doubtful 
and  uncertain,  it  is  proper  to  inquire  what  waa  the  intent  of  the  legis- 
lature. But  it  is  very  dangerous  for  judges  to  launch  out  too  far  in 
searching  into  the  intent  of  the  legislature,  when  they  have  expressed 
tiiemselTes  in  plain  and  clear  worde.  However,  we  think  that  these 
notes  are  within  the  intent  ae  well  as  the  words  of  the  act.  And,  to 
show  that  they  are  so,  I  will  here  take  notice  of  all  the  oases  which 
were  cited  to  the  oontrary,-and  will  show  that  they  all  stand  on  a 
different  foot,  and  are  plainly  dbtinguishable  from  the  present.  For' 
they  are  all  of  them  oases  where  either  the  fond  out  of  which  the  pay-  \ 
ment  was  to  be  made  is  uncertaiD,  or  the  time  of  pajrment  is  uncer- ! 
tain,  and  might  or  might  not  ever  happen :  whereas  in  the  present  | 
ease  there  is  no  pretence  that  the  fund  is  uncertain,  and  the  time  of 
payment  must  come,  because  the  father,  after  whose  death  they  are  , 
made  payable,  must  die  one  time  or  other.  The  case  of  Pearson  v.  | 
Garrett '  was  thus  :  the  defendant  gave  a  note  to  pay  sixty  guinesS**^ 
when  he  married  B.,  and  judgment  was  given  for  the  defendant, 
because  it  was  UQcertain  whether  he  would  ever  marry  her  or  not ; 
■0  the  time  of  payment  might  never  come.  In  the  case  of  Jocelyn 
V.  Le  Serre,  the  bill  was  drawn  on  Jocelyn  to  pay  so  much  every 
month  out  of  his  growing  subsistence.  How  long  that  would  last 
no  one  could  tell,  or  whether  it  would  be  sufficient  for  that  purpose ; 
and  therefore  the  bill  was  holden  not  to  be  good,  because  the  fund 
was  uncertain.  In  the  case  of  Smith  v.  Boheme,  the  promise  in  the 
note  was  to  pay  £J0,  or  surrender  a  person  therein  named ;  if,  ther»  • 
fore,  he  surrendered  the  person,  there  was  no  promise  to  pay  any 
thing,  and  therefore  the  note  was  uncertain  and  not  negotiable.  In 
the  case  of  Appleby  v.  Biddolph,  a  promise  to  pay  Lf  his  brother  did 
not  pay  by  such  a  time,  held  not  to  be  within  the  statute,  becacae  it 
was  uncertain  whether  the  drawer  of  the  note  would  ever  be  liable  to 
pay  or  not.  In  the  caee  of  Jenney  u.  Herle,  a  promise  to  pay  such  a 
snm  out  of  the  income  of  the  Devonshire  Mines,  held  not  a  promise 
within  the  statute,  because  it  was  uncertain  whether  the  fund  would 
be  sufficient  to  pay  it.  So,  in  the  case  of  Bamsley  v.  Baldwyn,  the 
promise  was,  as  in  the  case  of  Pearson  v.  Oarrett,  to  pay  such  a  sum  on 
marriage,  and  held  not  to  be  within  the  statute  for  the  same  reason. 
1  4  Mod.  2t2,  ud  Comb.  227. 
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And  as  these  notes  are  plainly  not  within  the  intent  of  the  8tatut«, 
beoaose  not  negotiable  ab  initiOf  ao  when  the  words  themselves  come 
to  be  considered  they  are  not  within  the  words  of  it,  becanse  the  staU 
Qte  only  extends  to  such  notes  where  there  is  an  absolute  promise  to 
pay,  and  not  a  promise  depending  on  a  oontiagenoy,  and  where  the 
money  at  the  time  of  the  giving  of  the  note  becomes  due  and  payable 
by  rirtne  thereof  (so  are  the  words  of  the  statute),  and  not  where  it 
beccmes  dne  and  payable  by  rirtne  of  a  subsequent  oontingenoy  whiob 
may  perhaps  never  happen,  and  then  the  money  will  never  beoom* 
payable  at  all.  And  it  can  never  be  said  that  there  is  a  promise  to 
pay  money,  or  that  money  becomes  due  and  payable  by  virtne  of  a 
note,  when,  unless  saoh  aubaeqaent  contingency  happen,  the  drawer 
of  the  note  does  not  promiae  to  pay  any  thing  at  alL 

But  the  present  notes,  and  those  oases  where  such  notes  have  been 
holden  to  be  within  the  statute,  do  not  depend  on  any  such  contin- 
gency, but  there  is  a  certain  promise  to  pay  at  the  time  of  the  giving 
af  the  notes,  and  the  money  by  virtue  thereof  will  certainly  become 
due  and  payable  one  time  or  other,  thongh  it  is  uncertain  when  that 
time  will  come.  The  bills  therefore  of  exchange,  commonly  called 
biOm  nundinaUe,  were  always  holden  to  be  good,  because  thongh 
these  furs  were  not  always  holden  at  a  certain  time,  yet  it  was  certain 
that  they  wonld  be  held.  The  case  of  Andrews  t>.  Franklyn  depends 
on  the  same  reason  ;  for  there  the  note  was  to  pay  snob  a  sum  two 
months  after  suoh  a  ship  was  paid  off,  and  held  good  because  the  ship 
vonld  certainly  be  paid  ofE  one  time  or  other.  The  case  of  Lewis  v. 
Ord  *  was  exactly  the  like  case,  and  determined  on  the  same  reason. 
As  to  the  objection  that  these  are  not  negotiable  notes,  because  the 
value  of  them  cannot  be  ascertained,  the  argument  ia  not  founded  on 
fact,  because  the  value  of  a  life  when  the  age  of  a  person  is  known  is 
as  well  settled  as  can  be ;  and  there  are  many  printed  books  in  which 
these  calculations  are  made.  But,  if  it  were  otherwiae,  the  life  of  a 
man  may  be  insured,  and  by  that  the  value  will  be  ascertained.  And 
the  same  answer  will  serve  to  the  objection  which  I  before  mentioned 
against  snch  bills  of  exchange. 

There  was  another  objection  taken,  that  the  drawer  might  have 
died  before  his  father,  and  then  these  notes  would  have  been  of  no 
Talue ;  but  there  is  plainly  nothing  in  this  objection,  for  the  same  may 
be  said  of  any  note  payable  at  a  distant  time,  that  the  drawer  may  die 
worth  nothing  before  the  note  becomes  payable. 

We  do  not  think  that  the  averment  of  the  death  of  the  father  before 
the  indorsement  makes  any  alteration,  because  we  are  of  opinion  thai 

■  CnnoiDBh.  'Billi  of  Eichspge,  118. 
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if  tbo  QOtes  were  not  within  tlie  Btatata  ab  initio  tliey  dfaall  not  ba 
made  so  by  any  subseqaent  contiDgeDcy.  Bat,  for  the  reasons  afor^ 
•dd,  we  are  of  opiaion  (and  so  was  the  Lord  Chief  Baron  Parker) 
that  the  plaintiff  is  entitled  to  bis  jndgraent;*  and  therefore  tlw  niUA 
for  wreiting  the  judgment  most  be  discharged,*  ] 


WALKER,  ExBCiTTOB  of  Wai-kbb,  v.  ROBERTS. 
At  Kibi  Pbtvs,  coram  CBsaawsu.,  J.,  Srsaia  CmcmT,  1842. 

tj<  t\-.*,iL<(.    (t  ,v    /"^'-  [R^mted  in  Carringten  g- Marthman,  6^0.] 

."-!  jm--:"    M>     Abbumpsit  by  the  plaintiff,  as  the  executor  of  the  payee,  against  th* 
'  ■>-"'  '.       J.*  Attendant  as  maker  of  a  promissory  note,  dated  February,  1881,  for 
til"  '■  i-  \^'.    ^^^  ^^*'  ^^'^'  g'''^_jg^g£gg*»  *•"  demand,.,8ix  months  after  notijifit^ 
Plea :  non  ossumpaiL 

The  note,  which  was  proved  to  have  been  written  by  the  defend* 
ant's  wife,  by  his  authority,  was  in  the  following  form :  — 

"FBBauABY,  1881. 
"  William  Walker  lent  to  James  Roberts  £19  ld«.  lit;.,  to  receive  five 
per  sent  for  the  same  £19  19a.  ll<j.  /  to  pay  on  demand  to  the  said  Wil- 
liam Walker,  giring  James  Roberts  six  months'  notice  for  the  same, 
**  Witness  my  hand, 

"JaXBB    X    MaBT  RoBBfiTS." 

It  appeared  that  the  interest  bad  been  paid  to  February,  1838,  and 
that  there  had  been  six  months'  notice  ^ven,  and  a  demand  made 
after  the  six  months'  notice  had  expired. 

J.  Q.  PhiUimore,  for  the  defendant.  I  submit  that  this  is  an  agree- 
ment to  pay  money  ou  certain  conditions,  and  is  not  a  promissory 
note ;  and  that  it  ought  to  be  stamped  as  an  i^^reement,  and  not  as  a 
promissory  note,  as  it  is. 


Cbbbbwbix,  J.    I  think  it  is  a  promissory  note. 


Verdict  for  the  plaintiff.*'. 

>  This  Jadgment  wm  Rfterwkrda  offinned  In  the  Court  of  King**  Bench  on  a  mtt 
ef  error.    2  Sir.  1217. 

•  BoSer  V.  Greenweli,  10  A.  &  E.  2S2;  Conni>.ThoniCon,46  Als.eSTj  Brlite.*. 
Warner,  IB  Cunn.  T ;  Hortee  n.  Edwardi,  20  L>.  An.  280,  actord. 
Bee  Bichudg  v.  Kichards.  2  B.  &  Ad.  i6i.  —  En. 

>  Qijtta  tt.  Hibbard,  G  BiJi.  99  {itmbU) ;  Owhen  Co.  v.  Hortiii,  S  Jobni.  217  («■«• 
Ut)  i  DotcbeM  Co.  p.  DaTlj.  U  Jolni.  288  {tmbU] ;  WuhiDgton  Ina.  Co.  v.  HiUW, 
W  Tt  77,  accord. 

Vaioa  Co.  v.  Jenkint,  1  Cai  8S1,  cvnlni  —  E» 
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ALEXANDER  v.  THOMAS. 

IV  THS  QiTEKII'b  BsHCH,  JiSViST  28, 18K1. 

[B^orUd  M  16  QuMa'i  fiotcA  Btporti,  8SS.] 

Amukpsit.  The  firat  oonnt  stated  that  defendant,  od  19th  KoTeai>| 
bCT,  1889,  made  his  bill  of  exchange  in  writing,  and  directed  the  eamJ 
to  one  Shadvell,  and  thereby  requested  Shadvell,  ninety  daya  after. 
Bight,  or  when  realized,  of  that  his,  the  defendant's  first  bill  of  e^; 
change,  Sto.,  to  pay  to  the  plaintiff  or  order,  £1256  13*.  id^  TahW' 
received.  Averment  that  the  said  bill  was  presented  to  Shadwell,  and 
that  he  refnsed  to  accept,  althoagh  the  period  of  ninety  days  after  pre-l 
sentment  and  sight  thereof  by  him  had  elapsed,  &o.  I 

Flea:  that  defendant  did  not  make  bis  bill  of  ezchange  modo  tt 
yoma.    Issue  thereon.  • 

On  the  trial  before  Lord  Campbell,  C  J.,  at  the  London  sittings 
after  last  Easter  term,  the  plaintiff  had  a  verdict  on  this  issue. 

JShowlea,  in  last  Trinity  term,  obtiuned  a  mle  »<si  to  arrest  th« 
judgment,  on  the  ground  that  the  bill  of  exchange  set  ont  in  tlie 
declaration  was  payable  on  a  contingency,  and  that  the  declaration 
was  therefore  bad. 

WatBon  and  M.  Smith  now  showed  canse.  The  meaning  of  the 
bill  of  exchange  as  described  in  the  declaration  is  that  it  is  to  be  paid 
ninety  days  after  sight  at  all  events,  or  sooner  if  the  drawee  is  in  f anda 
before  that  period.  [Lobd  Caicpbell,  C  J.  Even  on  this  constnuy 
tjon  it  vrould  be  uncertain  whether  it  would'  be  payable  at  all  within 
the  ninety  days,  and,  if  payable  within  that  time,  on  what  particular 
day  it  woald  be  so  payable.]  Atthoagh  a  bill  payable  on  a  contin- 
gency that  may  never  happen,  as  out  of  money  to  arise  on  the  sale  of 
defendant's  reversion,  is  bad,  Carlos  «.  Fancourt;*  yet  if  the  eonUn- 
fency,  on  which  the  bill  is  payable,  most  happen,  as,  for  instanoe,  »\x 
weeks  after  the  death  of  the  defendant's  father,  the  bill  is  good. 
Cooke  V.  Colehan.  A  bill  payable  so  many  days  after  sight  is  good, 
thoDgh  it  is  nncertain  when  sight  will  be  had  of  the  bill.  If  the  Ian< 
g*iage  of  tbis  bill  had  been  "  ninety  days  after  sight  and  when  realized," 
the  objection  would  be  good;  but  the  alternative  "or"  saves  tlie  bill,  • 
for  the  period  of  payment,  viz.,  the  end  of  ninety  days,  must  arrive. 

Atherton,  contra.     Unless  the  instrument  declared  on  be  a  good  bUl, 

the  deutaration  is  bad,  for  no  consideration  is  stated  for  the  defendant's 

promue.     Treating  the  instrument,  therefore,  as  a  bill,  and  giving  a 

1  6  T.  B.  4B2. 
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meaniDg  io  all  the  'wor<lfl  of  it,  if  a  meaning  can  be  g^ven  to  them,  ii 
this  iDStrument  a  good  bill  of  exchange  according  to  the  custom  of 
merobonta?  The  vorda  "or  when  realized"  are  not  insensible:  the 
obvious  meaning  of  them  ia  "when  jom  are  in  funds  for  the  purpose." 
This  event  may  never  happen ;  and  so  it  is  uncertain  whether  the  bill 
will  ever  be  payable,  for  the  words  are  to  be  read  "ninety  days  after 
Hght,  if  then  in  funds,  if  not,  as  soon  as  you  are  in  funds  afterwards.** 
If,  however,  it  ia  to  be  taken  that  the  bill  was  payable  absolutely  ninety 
days  after  sight,  because  the  alternative  words  are  insensible,  diis  will 
not  help  the  declaration,  for  the  biU  ia  not  so  described.  If  an  iDstm- 
ment  is  payable  on  the  alternative  contingency  of  two  events,  one  of 
which  may  never  happen,  the  instrument  is  aa  uncertain  aa  if  payable 
on  one  event  whioh  may  never  happen,  for  the  drawee  would  have 
his  option. 

LoBD  CutPBXtx,  C.  J.    I  am  of  opinion  tliat  judgment  must  be 
arrested,  unless  this  is  a  good  bill  of  exchange  according  to  the  custom 
of  mercbauta.    If  we  could  reject  the  words  "or  when  realized"  as  T 
inseoBible,  the  bill  would  certainly  be  unexceptionable.    But  a  reasons-    ; 
ble  meaning  has  already  been  ascribed  to  them,  viz., "  or  when  you  are  •  j 
in  funds  for  the  purpose."    I  do  not  see  why  this  alternative  is  to  be  : 
taken  as  limited  to  the  term  before  the  expiration  of  the  ninety  days  i 
rather  than  after.    I  should  say  the  meaning  is  that  the  bill  ia  to  be  ;': 
paid  fit  the  end  of  ninety  days,  if  the  drawee  should  be  then  in  funds ;  t 
if  not,  that  it  shall  be  payable  afterwards.    Even,  however,  if  the  otber  j_ 
is  the  right  meaning,  namely,  that  the  bill  is  payable  sooner  if  the 
drawee  should  be  sooner  in  funds,  and,  if  not,  at  the  end  of  ninety  days 
at  all  events,  I  think  this  would  not  be  a  good  bill ;  forthe  holder  would 
have  to  watch  and  ascertain  the  precise  time  when  the  bill  should  be- 
come payable,  and,  if  be  failed  in  doing  this  and  in  duly  presenting  it,  ' 
the  drawer  would  be  discharged.     I  am  of  opinion  that  this  is  not  a 
good  bill  of  exchange,  drawn  according  to  the  custom  of  merchants,   I 
K>  as  to  relieve  the  plaintiff  from  the  necessity  of  stating  a  conudera- 
tion  for  it. 

Fatteson,  Coi^BBiDQx,  and  Eblb,  JJ.,  oonourred. 

Jiuh  abtOult.* 

1  Bnwkt  V.  BugnavM,  21  Ulch.  2H. 
(•••S88.00  .    "DxTBOiT.  Mica.,  D«c.24,lBa7. 

"  One  fear  after  date,  for  value  racetved,  we  promiae  to  pay  to  Joaeph  Smith,  m 
baarer,  five  hundred  and  eight;-thre«  dollar*,  with  lnl«reat,  —  thii  to  be  paid  whek 
any  dWldendi  shall  be  declared  on  inch  tliarei  u  Joieph  Smith  hat  been  holdinJ 
heretttfore  la  the  Agricnlturd  and  Bromn-bandle  Mamibcturfng  Company  af  Tnoj 
■on,  Hieh.  (Signad)  Qmo.  Hatcbsavbs  A  Bao.")    ooanL  ^ 
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Nunez  v.  Dmate!,  19  Waa  GOO.  The  following  Initniment  —  "  Doe  J.  Dantd,  01 1  ^  , 
order,  tl6ig.6fl.  .  .  .  Thi«  we  will  pay  h  vooom  the  crop  CMibeaold  or  the  money  t'^*^  ,  , 
nIwdfromui7otliertoi)rce"&o.~wHheIdnottobe4note,biitto*liowuiobliga-  I  H'^'^^f ' 
Ikm  to  p>7  in  K  raMoiwble  time,  thooch  the  eoitinfenelee  mentioned  might  mt«i  I 

CcmC  Jonee  ».  Bieler,  8  Emm.  lU;  Palmv  ■.  Hwnmer,  10  Kane.  4M;  Oartew 
K  Buftr,  4  Helik.  «S.— X». 
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ABCHIBALD   MACARTHITR-STEWABT  v.  WILLIAM 

FULLARTON  amd  Othxbs. 

br  iHK  OouBT  ov  SxasioiT,  Sooruiifs,  Jait,  29,  1782, 

[AqoorW  in  ManM'i  IHdufitarf  »f  Dtemmt,  1408.]  , 

Ok  Aag.  1, 1748,  John  St«wart-MnrTay,  of  Blaokbarony,  granted  bj. 
I&n,  Mai7  Stewart,  his  aist«r,  a  bill  of  the  followiDg  tenor : — 

•>  Bbo-^esb,  —  Fay  to  me,  at  the  fint  term  of  Whitsaaday  or  Siartin- ) 
maa  aftei  yonr  decease,  £140  aterling  money,  value  recuved  £rom  your  | 
uater,  Mary  Stewart. 

"  To  JoHv  MuBiuT,  of  Blackbanmy,  Esq.  j 

**  Accepts,  J.  St.  Mubeat." 

Mr.  Miflray  Borrived  the  date  of  this  bill  thirty-seven  years;  ^ 
having  mdde  an  enttul  of  his  whole  estate,  real  and  perBonal,  in 
iavor,  first  of  bis  sister,  and  next  of  Mr.  Maoarthnr^tewart  Upon 
the  death  of  that  lady  withont  issae,  her  exeoators  demanded  from 
the  latter,  then  snooeeding  to  the  whole  movables,  which  had  b^ 
longed  to  her  brother,  and  were  in  her  possession,  deduction  of  the 
debt  due  to  herself  by  the  above  bill. 

Pleaded  for  the  heir.  A  bill  payable  at  a  term  posterior  to  tlia 
death  of  the  grantor  is  truly  a  novelty ;  and  in  the  present  case  that 
event  did  not  happen  for  thirty-seveo  years  after  its  date.  As  a  docu- 
ment  of  debt,  the  bill  in  question  must  appear  in  a  light  equally 
uxtxaordinary  and  dangerous.  Should  it  be  sustiuned  to  that  effect, 
many  new  opportunities  would  arise  of  committing  forgery  witJi 
impunity.  But  perhaps  it  ought  rather  to  be  considered  as  conatitut- 
ing  a  legacy  in  a  manner  not  authorized  by  law. 

Answered.  As  this  bill  beara  value  received,  so  there  is  no  evi^ 
dence  of  its  having  been  intended  to  constitute  a  legacy.  It  b  there- 
fore to  be  understood  as  a  voucher  of  debt ;  to  which  it  is  no  suffident 
objection  that  the  reason  of  postponing  payment  till  the  death  of  the 
grantor  cannot  be  dearly  shown,  especially  as  the  transaction  occurred 
between  persoiu  so  nearly  related. 

The  Court  did  not  view  the  bill  as  constituting  a  legacy.    They 
thought,  however,  that  the  right  which  it  contained  was  of  so  ano-  J 
maloneakind  ss  not  to  be  the  proper  subject  of  a  bill,  andtherA*!/ 
fore  adhered  to  the  Lord  Ordinary's  interlocutor,  "sustaining  theji 
objections  to  tbe  bill,"  (h 
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HERRICE  V.  BENNETT. 

Iv  TRM  SvraaMM  Coitbt  or  Judioatubk,  Nbw  Yobs,  Octobbb,  1811. 

[  Apar<«f  is  8  J<A»Km,  374.] 

This  vas  an  action  of  assumpBit  on  a  promiuoiy  note.  The  firtt  < 
wont  of  the  plaintiffs  declaration  stated  that  the  defendant,  on  Haj 
26,  1809,  at,  Ac,  made  his  certain  promiuory  note  in  writing,  anb. 
•eribed,  Jfcc,  and  then  and  there  delivered  the  same  to  the  plaintiff,  by  | 
irhich  said  note  the  defendant  promised  to  pay  to  the  plaintiff,  or  | 
order,  $112.68.  By  reason  whereof,  &c.  Tberewas  ademurrertothia  1 
count  of  the  dodaration,  which  was  submitted  to  the  coart  withont  I 
argument. 

J*er  Ouriam,  It  is  to  be  presnmed  that  the  plaintiff  has  stated  thaft 
note,  in  his  declaration,  according  to  the  terms  of  it,  and  that  is  anffi-  U 
(dent.  The  oonclnBJon  of  the  law  is.  that  where  no  time  of  payment  i 
is  specified  in  a  note,  it  is  payable  immediately.  The  first  count,  then,  |\; 
shows  a  oaase  of  action,  and  the  pl^tifl  is  entitled  to  jndgment.  il' 

Jw^mmt  for  th»  pUan^}  U 


FBANOIS  COTA  v.   BUSHROD  BUCK.         '. 

br   TBB    SvFSBKB   JusicuL   CouBT,  UAaaixmuBSTTS,  Sbftbmmib 

Tkbh,  1844. 

[Bgporttd  fn  T  Maealf,  S88.] 

In>BBrti.Ttrs  abbiwpsit  on  the  common  money-connta.    Pies :  tht 

general  issue.    Trial  in  the  Court  of  Common  Pleas. 

The  plaint!^  to  mMDtain  the  isane  on  his  part,  offered  in  evidence 
the  following  instmmeot :  — 

••Nbw  Abhfobd,  March  13, 1840.     < 
**  For  value  received,  I  promise  to  pay  John  Fero,  or  bearer,  five 
hondred  and  seventy  dollars  and  fifty  cents  ;  it  being  for  property  I  \ 
purchased  of  him  in  value  at  this  date,  aa  being  payable  aa  soon  as  oaa  | 

1  Whttlock  B.  Undnwood,  2  B.  A  C.  167  ;  Aldou  v.  Comwell,  L.  R.  S  Q.  B.  6TSt 
Abbot  ■■  Ddu^m,  1  C.  B.  491 ;  Thorn  v.  ScotU,  2  Eeir,  C6T ;  Holme*  v.  Wm^ 
17  C*L  S2Si  Ee7M  e.  Fetutmnuker,  34  Cat.  820;  Bacon  >.  Page,  1  Conn.  40*  ( 
Ftmidu  d.  Bom,  15  Qa.  262 ;  Otmiiv  e.  Drebilbis,  1  Greene,  562 ;  Kendall  v. 
Qalrln,  16  He.  181 ;  Porter  e.  Porter,  61  Me.  876  ;  Haion  v.  Fatton,  1  Ho.  STVj 
ThompMn  v.  Eetcham,  B  Jabnt.  189 ;  Oarlord  *.  Tan  Loan,  16  Wend.  806 ;  ConeU  k 
UoDlwn,  8  Sen.  12;  Jone*  v.  Brown,  11  Ob  SL  601;  Hicb.  Ina.  Co.  >.  Lmtm- 
vgtth,  to  Tt.  20,  acetrd.  —Tm. 
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be  realised  of  tlie  above  amount  for  the  said  property  I  have  tbia  daj  \ 
purchased  of  stud  Pero,  vhiob  is  to  be  paid  in  the  oonree  of  th« 
season  now  coming.  '  Bushbod  Buck."      j 

The  defendant  objected  that  this  instmment  was  not  a  negotiable 
note,  and  therefore  oonld  not  be  given  in  evidence  hj  the  pifuntiff  in 
this  action,  brought  in  hia  own  name.  The  oonrt  decided  that  said 
instroment  was  a  negotiable  note,  transferable  by  delivery ;  and  ths 
same  was  ^ven  in  evidence  to  the  jury,  who  retomed  a  verdict 
thereon  for  the  plaintiff.  The  defendant  alleged  exceptions  to  sud 
decision. 

Lanckton,  tat  the  defendant,  cited  Coolidge  v.  Raggles ;  >  Story  on 
Bills,  ei-^O ;  Chit,  on  BUls  (Springfield  ed.,  1880),  41,  42, 44,  48,  and 
notes. 

Colt,  for  the  plaintiff.  The  note  was  payable  at  all  events  daring  the 
season  of  1840,  and  was  not  payable  oat  of  a  particnlar  fnnd.  Hans- 
soallier  v.  Hartainck,'  MoLeed  v.  Snee,  Stevens  t>.  Blunt,*  Herson 
V.  Dnnlop.*  Bnt,  if  the  note  were  payable  oat  of  a  particular  fund,  it 
was  a  fund  in  the  defendant's  power  wherf  the  note  was  ^ven.  Snch 
note  is  negotiable,  though  it  may  be  otherwise  in  caae  of  a  bill  of 
exchange.    1  Dane,  Abr.  384 ;  Kyd  on  Bills  (Boaton  ed.),  50, 

Shaw,  C.J.  The  true  test  of  the  negotiability  of  a  note  seems  to^* 
be,  whether  the  nndertaking  of  the  promisor  is  to  pay  the  amount  at  '\ 
all  events,  at  some  time  which  must  certainly  come,  and  not  out  of  a  jl 
particular  fund,  or  upon  a  contingent  event.  If  it  were  payable  on  a  [J 
contingency  or  oat  of  a  particular  fnnd,  it  would  not  be  negotiable. 
This  note,  we  think,  was  payable  by  the  promisor  at  all  events,  and 
within  a  certain  limited  time.  The  note  is  obscurely  written  and 
ongrammatical.  But  we  think  the  meaning  waa  this :  that  the  signerX^^ 
for  value  received  in  the  purchase  of  property,  promised  to  pay  Pero  / 
or  bearer  the  sum  named,  as  soon  as  the  termination  of  the  coming  / 
season,  and  sooner,  if  the  amount  could  be  sooner  realized  oat  of  the 'I 
fond.  Such  reference  to  the  sale  of  the  property  was  not  to  fix  the/I 
fund  from  which  it  was  to  be  paid,  bat  the  time  of  payment.  TheU 
nndertaking  to  pay  was  abaolate,  and  did  not  depend  on  the  fund.  Q*Xf\ 
as  to  the  time,  whatever  time  may  be  anderatood  as  the  "  coming  seaJ  f 
son,"  whether  harvest  time  or  the  end  of  the  year,  it  must  come  by  J 
mere  lapse  of  time ;  and  that  mast  be  the  ultimate  limit  of  the  timef. 
of  payment.  Mcc^Hont  mem^ed.*     y 

>  15  Hau.  887.  <  7  T.  R  T8S.  17  Uau.  240.         *  Cowp.  571. 

*  CoDD  V.  Thomtan,  46  Al^  687  ( "  One  day  after  date,  I  proiniM  to  pay,  or  ai  my 
dMlh,"  ftc. ;)  Walker  v.  Wo<^eii,  4  C.  L.  J.  246 ;  Elncaid  c.  Uie^i,  1  Bibb,  806 
|"Ipiombetopa7',aiiooDaiIcao,"*c);  Smith  v.  Ellla,  39  Ha.  423  ("anotoftw 
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JOHN  8MILIE  V.  SIMON  STEVENS. 

Ih  tiib  Sufbehb  Coubt,  Yssmoitt,  Acoubt  Tsitif,  I860. 

[Repiwltd  m  89  Vermmt  fUporii,  t\b\ 

AMtTHpaiT  to  recover  oq  a  certificate  of  deposit  payable  to  Janm 
Smilie,  or  order, "  on  demand,  on  the  retam  of  this  certificate  and  my 
guarantee  of  his  note  to  his  brother  John,"  Ac.  The  first  oonnt  of 
the  declaration  set  forth  the  instrument,  and  averred  that  it  bad  benn 
duly  BBsigned,  and  ordered  to  the  plaintiff  in  words  and  figurei  >• 
follows:  "Fay  to  John  Smilie  or  order,"  signed  "James  Smilie," 
dated  Sept.  1, 1866.  And  the  plundff  averred  that  he  had  demanded 
the  same  of  the  defendant,  and  ofiered  to  return  the  said  guarantee  of 
the  notes,  but  the  defendant  refused  and  neglected  to  pay  the  same. 
To  this  connt  the  defendant  demurred  specially.  The  case  was  heard 
upon  the  demurrer  at  the  June  term,  1866,  Steele,  J.,  preudii^ ;  and 
the  oonrt  rendered  judgment  that  aaid  connt  was  insufficient,  to  which 
the  plaintiff  excepted. 

Barker,  for  the  plaintiff,  cited  to  show  that  the  instrument  was 
negotiable.  Panons  on  Notes  and  Bills,  Vol.  I.  p.  26 ;  Miller  v, 
Austin,'  Laoghlin  v.  Marshall,*  Corey  v,  McDougal,*  Kilgore  v.  Bulk- 
ley,*  Bank  of  Orleans  V.  Merrill,  Welton  v.  Adams,*  Johnson  v.  Bar- 
ney,* Stevens  «.  Blnnt^ 

The  defendant  knew  the  plaintiff  held  the  certificate,  and  expected 

94,0(Mt.81,  p»7*ble  ■«  won  and  m  foit  m  tbe  lame  may  tw  or  can  b«  coIlMted,  on  a 
contract  thii  day  aiiigmd  to  a* ;  ud,  If  not  lo  collected,  to  be  pidd  in  four  jt»x*,'' 
kc) ;  8teT«n«  s.BlaD(,TMaM.240  ("I  do  agree  to  pay  to  Solomon  Steven't  or  order 
forty  dotlan,  bj  the  20th  of  Hmy,  or  when  he  compleiee  the  bnildlng,  accord- 
ing to  cantrect,"  «c.) ;  Henuhel  v.  Hahler,  S  Den.  428  (a  biU  payable  In  New  Tork 
Oct.  81,  or  in  Fhu  Dec  81,  1BS9) ;  Ooodloe  v.  Tejlor,  g  Bawka,  468  ("  againet  the 
25th  of  December,  181Q,  or  when  the  home  J.  Maytleld  hai  undertaken  to  build  for 
me  i«  completed,  I  promiee  to  pay."  4c.) ;  King  v.  Foiter,  6  Oh.  279  ("  Three 
montha  after  date,  we  promiie  to  pay  9.  F.  |143.22 :  pntcided  S.  P.  dellreri  the  crop 
of  tobacco  railed  by  him,  then  S.  F.  f«  to  hare  ODe-roarth  of  the  abore  fn  hand,  and, 
in  addition  thereto,  tS.fiO  for  the  part  undelireied ;  piiyable  one-foorCh  in  band,  tb* 
balance  in  one  hnndred  and  .thirty  dayt,"  &c.) ;  Jordan  v.  Tate,  IS  Oh.  8t  686  (a 
note  payable  on  or  before  a  fntore  day  therein  named) ;  Emit  n.  Steckman,  74  Pa. 
18  ("TwelTemoDthaafterdate,  or  before,  if  made  oat  of  tbe  aaleof"  —  a  machine  — 
"Ipromiae,"  ftu.) ;  Caprone.  Capron,  44  Vt  410  (''I  promiie  to  pay  B.  D.  or  bearer 
C7&,  one  year  from  date ;  and,  if  there  Is  not  enoagb  realized  by  good  management 
in  one  year,  to  hare  more  time  to  pay,  in  tbe  manufiKtiire  of  the  plaeter-bed  oa 
Bteami'i  land,"  Ac.),  aeeerd. 

See  Woilie.Henbey,S6  Iowa,  S40.  Conf.  Jone*  v.  Eiiler,  8  Saoi,  184;  FalmM 
».  Hummer,  10  Earn.  404 ;  Gardner  e.  Barger,  4  Beiik.  S68.  —  Gi>. 

1  18  How.  218.  *  19  lU.  890,  •  T  Oa.  SI.  *  14  Conn.  361. 

•  4  Cal.  ST.  *  1  Iowa,  681.  '  T  Hmm.  340. 
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to  pay  the  anKrant  to  him,  whvsb  fact  we  think  makes  him  liaUe  even 
if  the  writing  is  not  negotiable.  See  Mov  v.  Wright,'  BncUin  v. 
Ward,*  Hodges  e.  Eastman;'  and  he  is  liable  thoogh  no  expreM 
promise  is  shown.* 

Ji.  IT.  Davis,  for  the  defendant. 

L  Ko  privity  of  contract  is  all^^ed  between  the  plaintiff  and  d^ 
Eendsot,  and  it  does  not  appear  the  defendant  promised  to  pay  tbe 
eertiltcate  to  the  plaintiff. 

In  negotiable  paper,  tbe  iodoreement  to  tbe  pluntiff  rusea  ao  im- 
plied promise  on  the  part  of  the  defendant  to  pay,  but  the  pronuse 
most  be  alleged,  or  the  declaratiOD  is  bad  on  special  demnrrer. 

It.  He  instrament  decluvd  on  is  not  a  negotiable  note  or  bill,  so  as 
to  enable  the  asugnee  to  sae  in  his  own  name  without  a  special  prom- 
-ise,  and  then  the  assignee  must  count  on  the  promise  and  not  by  force 
of  the  assignment.  See  Story  on  Promissory  Notes,  p.  23,  S  22,  and 
the  nnmerons  authorities  there  cited ;  Chitty  on  Bills,  54,  and  authori- 
ties there  dted.  It  is  certain,  unless  the  guarantee  was  returned,  the 
oertificato  would  not  be  payable  by  the  defendant.  Collins  v.  Lincoln,* 
Walbridge  e.  Harroon,*  Alexander  v.  Thomas. 

Tie  opinion  of  the  court  was  delivered  by 

Pbck,  J.  The  principal  question  made  in  this  case  ia,  whether  the 
instrument  set  forth  in  words  and  figures  in  the  declaration  is  a  ne- 
gotiable instrument,  so  as  to  enable  the  plaintiff  to  maintain  an  action 
npon  it  in  his  own  name  as  indorser.  It  appears  from  the  inatroment 
that  the  coDsideration  moved  from  James  Smilie,  Jr.,  to  the  defend- 
ant, by  the  deposit  with  the  latter  by  the  former  of  $500,  and  is  in 
terms  "payable  to  bis  (James  Smilie,  Jr.)  order  on  demand,  with 
interest,  from  Feb.  15,  1864,  on  the  return  of  this  certificato  and 
my  guarantee  of  his  note  to  his  brother  John  Smilie,  dated  Feb. 
1&,  1864,  for  the  sum  of  five  hundred  dollars,"  and  u  signed  by  the 
defendant. 

It  is  a  general  principle  of  the  common  law  that  a  chose  in  action  is 
not  asugnable,  even  if  in  terms  made  payable  to  bearer  or  to  the  order 
of  the  promisee ;  but  by  the  law-merchant  it  ia  otherwise  in  case  of 
promissory  notes  and  bills  of  exchange  in  terms  made  payable  to 
bearer  or  to  the  order  of  the  payee.  The  question  ia  whether  this 
instrument  is  a  promissory  note  within  the  meaning  of  the  law-mer- 
chaot,  as  applicable  to  this  question.  The  general  rule  on  this  subject 
ia  that  a  promissory  note  or  bill  of  exchange  must  be  payable  abeo> 
■ntely,  and  aot  depend  on  a  contingency,  in  order  to  come  within  the 
definition  of  a  bill  or  promissory  note  so  as  to  be  negotiable.    If  tbe  "_ 
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Qontingenoy  depeodB  on  an  event  vhich  neceiearily  must  happen,  mI 
that  the  only  contingency  or  uncertainty  ia  ai  to  tioke,  it  does  not 
deatroy  the  negoUabihty  of  the  instrument.  So,  too,  ■(  the  contin- 
gency, as  to  the  time  of  the  payment,  depends  on  an  act  to  be  done  b] 
the  hftldftrin  rafp^-^nca  tn  tf)H  inatmment  itself  .to  hasten  or  ?x  th< 
time  of  payment,  as  if  a  bill  or  note  is  made  payable  a  given  nnmbei 
of  days  after  presentment  and  demand  of  payment,  such  contingenoj 
does  not  destroy  its  negotiability,  as  in  snch  case  the  instrnmaii 
imports  an  abaolnte  indebtedness.  The  fact  that  the  instmment  In 
question  is  made  payable  "on  the  retnm  of  this  certificate"  is  not 
snch  a  contingency  as  affects  its  negotiable  character.  It  is  an  act  to 
be  done  with  the  instmment  itself  contemporaneous  with  the  payment, 
and  is  no  more  than  would  be  the  implied  duty  of  the  holder  of  a 
negotiable  note  or  bill  in  the  abeenoe  of  snch  stipulation  ;  as  it  is  th< 
duty  of  the  holder  to  deliver  np  a  negotiable  promissory  note  or  bil 
on  the  payment  of  it  by  the  maker,  as  a  voucher  for  hia  security,  oi 
show  a  sufficient  excuse  for  not  doing  ao?  \__ 

There  is  another  contingency  of  a  different  character, — the  return 
of  the  mailer's  guarantee  of  the  payee's  note  for  $500  to  his  brother 
John  Smilie.  This  contingency  is  collateral  to  the  instrument  in 
question,  and  depends  on  an  act  to  be  done  by  the  payee,  and  on  the 
performance  of  which  the  liability  of  the  defendant  depends.  By  the 
terms  of  this  instrument  the  payee  could  have  no  remedy  upon  it  till 
he  had  performed  the  condition,  either  literally  or  at  least  in  some 
mode  that  would  release  the  defendant  from  his  liability  on  that 
guarantee.  This  the  payee  might  never  do,  and  the  defendant  nugfat  \ 
be  compelled  to  pay  the  t600  note  he  thus  guaranteed ;  which  pay-  - 
meat  would  extinguish  his  liability  on  the  paper  in  question.  This  is 
not  a  mere  conUngenoy  as  to  the  time  of  payment :  it  is  a  condition  to 
be  performed  by  the  payee,  and  only  on  the  substantial  performance 
nf  wluch  can  any  liability  of  the  defendant,  upon  this  instrument, 
arise.  It  is  by  the  terms  of  the  contract  in  question  contingent 
whether  the  defendant  would  ever  become  liable  npon  it. 

The  anthorities  are  numerous  to  show  that  an  instrument  having  all 
(he  other  requisites  of  a  promissory  note  is  not  with  such  a  condition,; 


1  ProtMtl(mIni.Co.v.BIIl,8lCoini.fiS4.  ("IpromlKtopBy 91,076.60, and 

the  Mme  shall  be  paid  la  wholr,  or  Irain  time  to  time  in  parr,  ai  the  aame  ihall  b« 
required,  witiiin  tUr^  dajn  after  demanded,  or  upon  a  notldcatioD  of  thirty  day*  in 
Mijr  newipaper  printed  In  Hartford,"  Ac) ;  Bellowi  FalU  Bank  «.  Rutland  Bank,  40 
Vt.  877,  luxard. 

PaBerwin  v.  PoiBdeit«r,e  W.  *  8.  227;  Ctamler  b.  Du'Ib^  8  W.  *  B.  8M: 
Labwioa  Bank  0.  M angan,  28  Pa.  462,  amtra. 

8m  CasTton  V.  Godiiif,  8  B- 1  a  sea — Ett. 
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or  subject  to  Huch  a  contingency,  negotiable.  If  the  plaintiff  conll  \ 
■how  a  special  proniLHe  by  the  defendant  to  pay  to  him  as  aadgnee  at  * 
indorsee,  and  Bbow  the  condition  performed,  he  might  recover;  but 
the  declaration  contains  no  such  allegation.  The  declaration  is  ingnt 
[iciont  for  the  reasons  stated,  and  the  other  objections  to  it  need  not 
be  noticed. 

The  plaintiff  has  leave  to  amend  under  the  general  role  as  to  oosts^ 
and  therefore  the  judgment  of  the  Oonnty  Court  is  rfivened,  jif 
fotvut,  and  case  remanded.* 


JOHN  B.  N.  ST0LTS  tr.  MANUEL  SILVA  ajxd  Awothbb. 
In  thb  Sdpbxmx  Jtn>iciAL  Cotntr,  MAsaAcBcasrts,  Kot.  11, 12, 1876. 

[S^ierted  to  119  Mau.  187.] 

CoNTRAOT  against  Manuel  SlWa  and  Benjamin  B.  Kewhall.  The 
first  count  alleged  that  Silva  made  a  promissory  note,  a  copy  of 
vbich  was  annexed,  payable  to  Kewhall  or  order,  and  that  Kewhall, 
"  wuving  demand  and  notice,  indorsed  the  same  to  the  plaintiff,"  and 
that  Newhall  owed  the  plaintiff  the  amount  of  the  note  and  interest 
thereon.  The  oopy  of  the  note  was  as  follows :  — 
« J2,268.00.  Boston,  Feb.  1, 1872.     \ 

"  For  valne  received,  I  promise  to  pay  1«  Benjamin  B.  Newhall,  or^ 
order,  (2,268.00  in  one  and  a  half  years,  or  sooner  at  the  option  of  the  1 
mortgagor,  from  this  date,  with  interest  to  be  paid  semi-annually  at  1 
the  rate  of  seven  per  cent  per  annum  during  said  term,  and  for  such  | 
further  time  as  said  principal  sum  or  any  part  thereof  sliall  remain  J 
unpaid.        ■  Maihjkl  Silva.     / 

"  Secured  by  mortage  of  real  estate  in  Boston,  Mass.,  stamped  as 
required  by  XT  8.  Internal  Revenue  Laws,  to  be  recorded  in  Suffolk 
Ri^stry  of  Deeds. 

[Indorsed.]    <*  Wuving  demand  and  notice.    BaNjAioir  B.  Nxw- 

BALL." 

The  scoond  count  was  upon  another  note  differing  only  in  amoant 
from  the  preceding,  and  with  a  similar  indorsement.  Answer,  a 
general  denial.    The  pluntiff  discontinued  as  to  %ilva,  on  the  ground 

>  While  V.  Smith,  77  HI.  SSI  ("  I  pTomite  to  ps7  to  the  Honticdio  BtOraad  Coin-| 
psnr,  or  order,  the  lum  of  950,  to  be  paid  tn  inch  iott«lment*  uid  &(  luch  timee  ail 
the  dlrecton  of  idd  comp&nj  maj  from  Ume  to  time  aiHU  or  roquin,"  Ac. ) ;  HUItl 
(retl  V.  Craig,  58  Mo.  84,  amira:  ' 

Coat.  WaahingtoQ  Ins.  Go. ».  Miller,  20  Tt.  77.— En. 
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ot  his  discharge  in  bankruptcy ;  and  a  trial  iras  had  ag^st  NewhtD 
In  the  Superior  Court,  before  Putnam,  J.,  who  allowed  a  bill  of  ez- 
oeptions,  in  substanoe  as  f ollowe :  — 

The  plfuntiff  proved  the  signatnres  of  Silva  as  maker,  and  Newhall 
as  indorser,  as  alleged ;  that  the  notes  had  not  been  paid ;  that  b» 
was  the  holder  of  the  notes,  and  paid  cash  for  them,  and  called  upoo 
Newhall,  when  they  matured,  to  pay  them,  and  he  did  pay  the  inter- 
est to  August,  1878,  and  rested  the  case.  The  defendant  contendoct 
and  asked  the  judge  to  rule  that  the  notes  were  not  negotiable,  and 
that  this  action  could  not  be  maintained  against  him  as  indorser ;  but 
the  judge  ruled  otherwise.  The  jury  returned  \  verdict  for  th« 
plaintiff,  and  the  defendant  alleged  exceptions. 

X.  W.  Smeet,  for  the  defendant. 

C.  8.  Xdncoln,  for  the  plaintiff.  1,  The  notes  are  negotiable.  Even 
if  it  is  assumed  that  the  maker  is  the  mortgagor,  which  is  not  a  fact 
apparent  on  the  face  of  the  notes,  the  maker  promises  to  pay  in  ft 
time  certain,  or  sooner,  at  the  option  of  the  mortgagor,  that  is,  if  he 
pleases.  The  promise  to  pay  sooner  if  the  maker  pleases  is  no  prom- 
ise, and  is  absurd  and  meaningless.  No  right  is  reserved  thereby  to 
pay  before  maturity.  Being  meaningless,  the  words  should  be  entirely 
disregarded. 

Id  Way  v.  Smith,'  there  was  a  distinct  agreement  that  the  maker  -y- 
■hould  have  the  right  to  pay  the  note  before  maturity,  and  that  %  0 1 
lower  rate  of  interest  should  be  paid.  ^< 

In  Hubbard  v.  Mosely,*  it  was  distinctly  agreed  that  on  the  pay- 
ment to  the  original  payee  the  note  shonld  be  given  up  to  the     A 
maker.     In  the  present  case,  the  payment  oould  be  made  only  to  the    V 
actnal  bolder.  Q 

He  phrase, "  or  sooner  at  the  option  of  the  mortgagor,"  is  mndered 
•til]  more  absurd  and  ambiguous  by  the  word  "mortgagor."  There 
is  nothing  on  the  notes  to  show  who  the  mortgagor  is.  Cota  v.  Buck, 
Stevens  v.  Blunt,*  Baxter  v.  Stewart,'  Washington  County  Irs.  Co.  t>. 
Unier.* 

Qbat,  C  J.  Each  of  the  instruments  in  suit  expresses  a  promise 
to  pay  a  certain  sum  of  money  in  a  year  and  a  half  from  its  date, 
"  or  sooner  at  the  option  of  the  mortgagor,"  with  interest  at  a  certain 
rate  "  during  sud  term."  The  principal  sum  is  to  be  paid  either  atP 
the  time  specified  or  at  any  earlier  time  that  the  mortgagor  may  [  i 
eleot.  The  interest  is  to  be  computed  only  until  the  note  is  pud.  j 
Both  the  t^e  of  payment  of  the  priudpal  and  the  amount  of  iiH^ 

>  HI  Hm«.  638.  ■  11  Orar.  ITO.  *  7  Uuf.  SM.        { 

•  4  8m«4  (Teon.).  Sm.  *  X  Vt.  77. 
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tereit  are  aacertun,  and  depend  upon  the  election  of  die  moitgagomi 
who  would  seem,  from  the  memorandam  upon  the  note  itaelf,  to  be 
the  maker  of  the  note.    Bat,  if  he  were  a  third  person,  it  would  not 
aid  the  plaintiff.    In   either  alternative,  the  contract,  not  being  a 
promise  to  pay  a  fixed  sum  of  money  at  a  definite  time,  kcka  the  \ 
ewential  qn^ty  of  a  D^;otiab1e  promisaory  note,  and  cannot  be  sued  u 
upon  aa  looh.    Way  v.  Smith,*  Hubbard  v.  Moeeley,*  Story  on  Notes.*  ^ 
Mxeptione  tuitained. 


JACKSOK  A.  JORDAN  v.  SAMUEL  TATE,  Sb. 
Iir  THE  SuPBXHB  CoiTBT,  Ohio,  Dbcbhbeb  Tebm,  1869. 

[Sqiorled  in  19  OAw  Slate  B^xira,  6S0.]  n  jt    ^ 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  a  judgment  of^//  ,  i 
the  District  Court  of  Montf^mery  county,  affirming  the  judgment  of  t  -".^'^ 
the  Court  of  Common  Pleas.  ,     '  t^" 

Bt  the  Coubt.  The  n^otiable  character  of  a  promissory  note  is\ 
not  affected  by  the  fact  that  it  is  made  payable  by  its  terms  on  or ' 
before  a  future  day  therein  named.  Though  the  maker  has  a  right  to  : 
pay  BQch  note  at  any  time  after  its  date,  yet  for  all  purposes  of  nego- 
tiation it  is  to  be  regarded  as  a  note  payable  solely  on  the  day  therein  I 
named.  Motion  ootrruled.*     I 

1  111  Haw.  623.  *  11  Gi«r>  l^O-  *  I  ^ 

•  PembertoDo.  Hooder,  1  Eu.  108;  Hatti«m  p.  Msrki,  81  Hicb.  421 ;  HibaWM 
Kralloh,  86  Mch.  871 ;  Bate*  v.  LeCl^,  iO  Tt.  SS9,  tioonnf. 

Otat  Hvbbud  ».  HoMlf,  11  Onj',  170.— Bb.  ,^ 
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SECTION  vn. 

A  Sm  or  Note  ttnut  he  eertain  in  retpett  <tf  ParttM  (If   t 

(«)  D»*w.R.  ^  u^^  ■■^'^  y 

irCALL  V.  TATXOR  (v    b  o  -. 

Ix  THB  CoHHOir  Plbas,  Mat  26,  1866. 

[ArNRtstf  ui  U  LcM  JMmal  Bepcrti,  S6C.] 

Tkb  fint  count  was  agunst  the  defendant,  as  the  acceptor  of  a  bUlr 
of  exchange  for  £300.  The  second  count  was  on  the  same  instmment  I 
as  a  promisaor;  note,  of  which  the  defendant  was  allied  to  be  thl 
maker.  There  were  connts  also  for  goods  sold  and  delivered  and  oi 
aocoaota  stated. 

Pleaa :  to  the  first  count,  a  traverae  of  the  acceptance ;  to  the  seo 
ond  count,  a  traTcree  of  the  maldng;  and  to  the  residue  of  the  dec- 
laration, never  indebted. 

At  the  trial  before  Byles,  J.,  at  the  I^ondon  sittings  after  Hilary 
term  last,  it  appeared  that  the  instrument  declared  on  in  the  first  and 
second  counts  was  in  the  following  form; 


e  of  anjrl 
e  words :/ 


"  Four  months  after  date,  pay  to  mj  order  the  sam  of  three  hu^ 
dred  pounds  for  value  received. 
**  To  Captun  Tatlob,  ship  '  Jasper.' " 

There  was  no  date  to  this  instrument,  nor  the  signature 
drawer ;  but  there  was  written  across  it  hj  the  defendant  these 
"  Accepted,  William  Taylor." 

This  instrument  was  given  to  the  pMntlff  by  one  Milne,  the  broker 
of  the  ship  "  Jasper,"  on  account  of  goods  supplied  to  such  ship  by 
the  plaintiff.  The  defendant  wag  the  captain  of  the  "Jasper;"  bnt 
the  jury  found  that  the  goodi;  bad  not  been  supplied  on  his  credit, 
and  that  there  was  no  debt  dne  from  the  defendant. 

The  learned  judge  was  of  opinion  that  the  instrument  could  not 
be  declared  on  either  as  a  bill  of  exchange  or  promissory  note,  and  a 
verdict  was  accordingly  entered  for  the  defendant;  bat  leave  waa 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  on  either  the  first 
or  second  countT',  if  the  instrument  could  be  declared  on  as  either  k 
Ull  or  note. 

A  role  niti  to  that  effect  having  been  sabsequently  obtuned  1^ 
Binnen,  for  the  plfuntif^  ^ 
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Dajf  DOV  shoved  oanse.  The  inBtniment  is  neither  a  promiasorj 
note  nor  bill  of  exchange.  It  ooDttuna  no  promise  by  the  defendant 
to  pay  any  one,  and  it  wants  a  drawer  and  payee  to  make  it  a  bill  of 
exchange;  it  is  altogether  an  incomplete  and  Imperfect  inetrament, 
and  the  ease  is  not  distiDguishable  from  that  of  Stoesaiger  v.  The  Soatb- 
Eastern  Railway  Company.'  There,  one  Cmttenden,  being  indebted 
to  a  Mr.  Gould  in  more  than  XIO,  framed  a  document  directed  to 
hiniself,  ordering  himself  three  months  after  date  to  "pay  to  my 
order  "  the  amount.  The  document  had  the  stump  proper  for  a  bill  of 
exchange  of  that  amount,  and  was  in  all  respects  tike  a  bill  of  ex- 
change, except  that  there  was  no  drawer's  name.  Crnttenden  wrote 
on  it  his  acceptance,  and  caused  it  to  be  forwarded  in  a  parcel  directed 
to  Gould,  by  a  common  oamer,  in  order  that  Gould  might  add  his 
name  as  drawer.  On  an  action  against  the  carrier  for  the  loss,  the 
Court  of  Queen's  Benob  held  that  it  was  not  a  bill,  order,  note,  or 
security  for  money,  within  the  meaning  of  the  Carriers  Act,  11  Geo. 
IV.,  «b  1  WiU.  IV.,  o.  68,  S  1. 

Satmen  and  Lord,  in  support  of  the  mle.  The  document  may  be 
treated  as  a  promissory  note.  The  case  of  Cmchley  v.  Claranoe  *  showi 
that  where  a  bill  of  exchange  is  issued  in  blank  for  the  name  of  the 
payee,  a  bonajide  holder  may  insert  his  own  name  as  the  payee,  and 
the  drawer  will  he  liable.  In  Miller  v.  Thompson,  an  instrument  in 
the  form  of  a  bill  of  exchange  drawn  upon  a  joint-stock  bank  by  the 
manager  of  one  of  its  branch  banks,  by  the  order  of  the  directors, 
was  held  to  be  properly  declared  upon  as  a  promissory  note.  In 
Fielder  v.  Marshall,*  the  tnstrament,  which  was  in  the  form  of  a  bill 
of  exohange,  waa  drawn  by  one  A.  Langsta^  and  accepted  by  the 
defendant  for  a  debt  due  from  Langstaff  to  the  plaintiff  The  plain- 
tiS'e  name  was  in  the  body  of  the  instrument  as  payee,  and  in  the 
corner  at  the  foot  of  it  the  plaintiff 's  name  and  address  were  written; 
bat  the  court  considered  the  instrument  as  not  addressed  to  any  one, 
and  treated  it  as  a  promissory  note.  The  case  of  Peto  v.  Reynolds 
also  furnishes  an  example  of  an  instrument  which  was  not  good  as 
a  bill  of  exchange  for  want  of  a  drawee,  being  considered  good  as  a 
promissory  note. 

[SmiH,  J.    There  was  there  the  name  of  a  payee.] 

The  case  of  Armfield  v.  Allport*  strongly  resembles  the  present 
case.  There  it  was  held  that  an  instmment  drawn  in  the  form  of  a 
bill  of  exchange,  payable  to  bearer,  even  if  accepted  in  blank,  and 
afterwards  filled  up  by  die  drawer,  may  be  declared  upon  by  tbe 

1  SE1.ftB.M9;  a  o.  28  Uw  J.  Bep.  (m.  s.)  Q.  B.  293.  ■aU.AB.«a 

•  ttCom-B.  Bep.it.aaoa;  s.a.  WLaw  J.Bep.  (H.a.)  C.P.lSe. 

*  27  low  J.  B^  (a.  s.)  Exch.  42. 


-c  by  Google 


BBOT.  VII.]  H'OJULL  r.  lATLOB.  lOS 

Indonee  as  s  pron^Mory  note  made  by  the  drawer  and  indorsed  bj  V\ 
tbe  drawee.  1] 

LWnxKS  <^-  That  case  would  aeem  to  hare  been  an  application  of 
the  doctrine  in  Penny  t).  Innes,  that  a  person  who  puts  his  name  on 
the  back  of  a  bill  may  be  treated  aa  a  new  drawer;  but  that  doctrine 
ia  inapplicable  to  notes  by  reason  of  the  Stamp  Act.] 

That  case  of  Armfield  t>.  AUport  is  certainly  rather  obscnre;  but 
(he  court  there  seemed  to  hare  considered  that  they  were  justified  in 
treating  the  instrument  as  a  pronoissory  note.  Where  a  payee  is  a 
fictitioos  person,  the  bill  may  be  declared  on  as  payable  to  bearei. 
Byles  on  Bills,  8th  edit.  78 ;  Minet  v.  Gibson.' 

Eblb,  C.J.    I  am  of  opinion  that  this  rule  should  be  discharged. 
The  declaration  is  on  a  bill  of  exchange,  and  also  on  the  same  instnh 
ment  described  as  a  promiasoiy  note.    The  instrument  in  question 
was  in  this  form :   [The  learned  judge  read  it.]    It  has  no  date  andr\ 
no  drawer's  name;  bnt  the  defendant  wrote  his  acceptance  across  it;\  . 
and  the  question  is,  has  the  bolder  of  evuh  an  instrument  a  right  to 
declare  on  it  either  as  a  bill  of  exchange  or  promissory  note  f    It  cer- 
tunly  is  not  a  bill  of  exchange,  nor  is  it  a  promissory  note ;  and  there 
has  been  no  case  cited  as  an  authority  for  its  being  considered  as 
either  a  bill  or  note.    It  is,  in  fact,  only  an  inchoate  instrument, 
though  capable  of  being  completed.    Let  the  party  who  has  the 
authority  to  make  it  a  complete  instrument  do  so ;  but  if  he  will  not 
do  this,  he  cannot  sne  on  it.    The  case  of  Stoeesiger  v.  The  Sonth- 
Eastem  Railway  Company  is  directly  In  point.    In  the  other  oases 
which  have  been  referred  to,  where  effect  was  given  to  the  instrument, 
pothing  more  had  to  be  done  to  make  the  instrument  complete;  and 
do  those  cases  are  distingniahabte  from  the  present.     The  captain  mayV^ 
poasibly  have  given  his  acceptance  for  the  necessaries  supplied  to  the  1 
uiip,  and  the  plaintiff  may  have  had  authority  to  put  bis  name  as  I, 
drawer;  but  that  should  have  been  shown  by  his  doing  so.     As  it  is,/ 
he  seeks  to  sue  on  it  without  pntting  his  name  to  it  as  drawer;  and  itJ 
may  be  that  the  reason  is,  because  he  never  had  authority  to  insertj 
a  drawer's  nnme.    It  is,  however,  sufficient  for  us  to  say  that  the  in4  '. 
Btrument  is  inchoate  and  imperfect ;  and  therefore  there  is  no  ground    ! 
for  making  this  rule  absolute.  \J 

WiLi.BS,  J.,  Btlxs,  J.,  and  Sianr,  J.,  concurred. 

Jivie  discharged.* 

>  S  Term  Hep.  481. 

■  Sloeuiger  v.  S.  E.  B.  R.  Co.,  S  E.  &  B.  U9,  aecorj. 

8m  alio  Yye  v.  CUrk,  6  C.  *  P.  408 ;  Te»l»  v.  Tonng,  I  Mel.  (Ky.)  197,  wben 
tlw  abience  of  a  diawer'i  lignature  Tendered  tbe  iutrumenta  Inoperatire. 

tor  additi(»ial  caaai  properijr  belonging  to  thla  aection,  lee  Appendix,  pp.  BSl- 
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A  Bm  or  Note  must  he  certain  in  reipeet  of  Partiei  —  (^cotttinued). 

(i)  Dkawu. 

SHUTTLKWORTH  v.  STEPHENS. 

At  yisi  Faids,  coram  Lord  ELLxitBOBouaH,  C.  J.,  July  21, 1808. 

[O^wud  in  1  CampbS,  UT.] 

Thx  declaration  was  in  the  oonunon  form  as  upon  a  bill  of  ezohangfl^^ 

drawn  hy  the  defendant  on  Messrs.  John  Morson  &  Cai  payable  tol 

John  Jenkins,  and  indorsed  by  him  to  the  plaintiff.  i 

In  support  of  the  action,  a  paper  writing,  of  wbioh  the  following  is  a 

copy,  was  given  in  evidence :  — 

«0cT.21, 1304. 
**  Two  months  after  date,  pay  to  the  order  of  John  Jenkins  £78  lis. 
vslne  received.  Tbos.  Stxtbssb. 

"  At  MesHre.  John  Morson  A  Co." 

LoBD  EixENHOBonoR  held  that  this  was  properly  declared  on  as  aft 

bill  of  exchange ;  and  that  Messrs.  Morson  &  Co.  might  be  oongideredll 

u  the  drawees,   although  perhaps  it  might  have  been  treated  ai  aii 

promissory  note' at  the  option  of  the  bolder.*  I 

The  plaint^  had  a  venftefciQ 


GRAY  t>.  MILNER. 

In  TBS  CoKvoir  Plbab,  Fkb.  9,  1819. 

{R^arUd  ut  8  Tamlm,  TS9.] 

Abbomfsit.    The  action  was  brought  by  the  indoniee  of  the  follow^ 

log  bill  of  exchange,  agiunst  the  defendant,  as  aoceptor :  —  | 

"Mat  20, 1818.     j 

**  Two  months  after  date,  pay  to  me,  or  my  order,  the  sum  of  thirtyr 

ponnde  two  shillings.  W.  Sustajtakce.     i 

"Payable  at  No.  1  Wilmot  Street,  oppoute  the  Lamb,  Bethnall 

Qreen,  London."  \ 

*  Hr.  Jiutice  LswreDce,  hsving  been  applied  to  tor  leave  to  add  a  connt  to  tUe 
lecluktiiD  at  cm  ■  promLuory  note,  refiued  to  tnterfere,  lafing  that  he  thought  It 


■  See  tvpra,  p.  19,  note   I.^Ed. 

*  Allan  V.  Uawion,  4  Camp.  IIS;  Bex  «.  Hnntet,  B.  fc  B.  611  j  Beg.  v.  Smfih. 
WooSj,  C.  C.20a  occunf.— Ed. 
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The  Tords  "  Accepted,  Charles  MUner,"  were  written  a^^ws  tli*| 
IhII,  and  SiutaDanoe  had  indorsed  it  to  the  plaintiff  ( 

The  declaration  contained  two  oonnts  npon  ^e  bill.  The  firet  stated 
that  Snstanance,  according  to  the  oaage  and  coBtom  of  merohanta, 
made  bia  certain  hill  of  exchange,  and  thereby  requested  the  defend- 
ant, two  months  after  the  date  thereof,  to  pay  to  him,  or  his  order,  the 
•am  of  £80  2«.,  and  made  the  same  bill  payable  at  No.  1  Wilmot 
Street,  oppodte  the  Lamb,  Betfanal  Green,  London;  that  the  defend- 
ant accepted  the  same,  and  that  Suatananoe  indorsed  it  to  the  plaintiff. 
It  then  averred  the  presentment  for  payment,  and  refusal.  The  second 
ooont  stated  that  Sostanance  made  his  certain  other  hill,  and  thereby 
required,  two  months  after  the  date  thereof,  the  payment  to  himaelf, 
or  bis  order,  of  the  sum  of  £30  2a.,  and  that  the  defendant  accepted 
the  aame,  and  that  Snstananoe  indorsed  it  to  the  plaintiff. 

At  the  trial  before  Dallas,  0.  J.,  at  Westminster,  at  the  sittings  after 
the  last  term,  it  was  objected  that  the  iostrument,  not  being  directed 
to  any  person,  was  not  a  bill  of  exchange,  according  to  the  custom  of 
merchants ;  that  the  first  count  could  not  be  supported,  as  it  stated 
that  the  drawer,  by  the  instrument,  requested  the  defendant  to  pay, 
whereas,  in  fact,  the  defendant  was  not  named  in  it ;  that  the  second 
count  did  not  state  the  defendant  to  be  the  person  drawn  upon,  bat 
merely  stated  his  general  acceptance,  and  omitted  to  notice  that  the 
instrument  was  made  payable  at  a  partjcular  place.  The  jury  found 
(or  the  plaintiff,  and  the  objections  were  reserved  for  the  opinion  of 
the  court. 

Copley,  Serjt.,  on  a  former  day  in  this  term,  had  accordingly,  upon 
tbese  objections,  obtidned  a  rule  niai  that  the  verdict  might  be  set 
aside  and  a  nonsuit  entered ;  and  mentioned  that,  in  a  former  action 
which  had  been  brought  upon  the  same  instrument  in  the  Court  of 
King's  Bench,  the  plaintiff  had  failed,  in  consequence  of  the  declara- 
tion having  stated  that  the  drawer,  by  the  bill,  requested  the  defend- 
ant to  pay,  as  the  court  held  that,  the  defendant  not  being  named  in 
the  bill,  the  declaration  was  not  supported  by  the  instrument.  He 
relied  on  the  cases  of  Gammon  v.  Schmoll,^  Callaghan  v.  Aylett,*  and 
Sanderson  v.  Bowes,  to  show  the  necessity  of  averring  a  presentment 
jt  the  particular  place  where  the  instrument  is  made  payable. 

Vauffhan,  Serjt.,  showed  oauae  on  a  subsequent  day.  Aa  to  the 
objection  of  the  bill  not  being  directed  to  any  peTW>n,  it  cannot  now 
be  Bustained ;  for  the  defendant,  having  accepted  the  biU,  baa  thereby 
admitted  that  he  was  the  person  to  whom  the  bill  was  addressed. 
That  this  is  a  bill  of  exchange,  and  may  It;  declared  on  as  such,  the 

1  ■  Taimt.  S44;  ■.  o.  1  Hanhjdl,  80.  >  8  Taunt  897. 
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oMea  of  Shnttlevortli  v.  Stephem  and  Allan  v.  Maweon  >  enffiMentlj 
prove.  Although  at  first  a  dravee  was  wanting,  yet,  in  the  instant 
of  acceptance,  it  became  a  perfect  instrnment. 

Bhiael,  Serjt^  in  the  absence  of  Copley^  Seijt,  in  support  of  the 
nL.ey  contended  that  this  instrument  could  not  be  considered  a  bill  of 
exchange,  according  to  the  usage  and  custom  of  merchants ;  neither 
is  the  defendant,  according  to  sncb  usage  and  cuBtom,  liable  to  pay, 
for  an  instrument  not  directed  to  any  person  cannot  be  a  bill  of  ex- 
change. The  two  oases  cited  on  the  other  side  are  not  oonoluuve : 
the  jndges  there  do  not  hold  the  instruments  to  be  bills  of  exchuige 
as  not  being  addressed  to  any  person,  but  because  they  consider  them 
virtually  addressed  to  drawees.  In  those  oases,  the  names  of  the 
drawees  appeared  on  the  bills;  here  no  name  appeared,  which  creatci 
a  broad  dietinction  between  those  cases  and  the  present.  The  second 
oonnt  cannot  be  Bostained,  as  the  cases  cited  expressly  decide  the 
STerment  of  presentment  to  be  necessary.  Our.  ado.  wdt. 

Dallas,  0.  J.,  on  this  day  stated  that  the  opinion  of  the  court  wa^i 
that  the  instrument  upon  which  this  action  was  brought  was  clearly!  \ 
s  bill  of  exchange,  and  could  be  declared  upon  as  such ;  that  it  waW 
not  necessary  that  the  name  of  the  party  who  afterwards  accepted  thel 
bill  should  have  been  inserted,  it  being  directed  to  a  particular  placeJ  i 
which  could  only  mean  to  the  person  who  resided  there ;  and  that  the/ 
defendant,  by  accepting  it,  acknowledged  that  he  was  the  person  tfti 
whom  it  was  directed;  and  that  the  plaintiff,  therefore,  was  entitlea] 
to  rettun  his  verdict.  ItvU  dUcharg«eL*  ^ 


PETO  c.  REYNOLDS. 

Iir  THB  GxcHEQiTBB,  Jun.  24,  1864. 

[Reported  u  9  ExiAejuer  RepmU,  410.] 

Thb  first  count  of  the  declaration  stated  that  one  A.  Righton,  on 

the  Sd  of  September,  1852,  in  parts  beyond  the  seas,  —  at  Cam- 

erooDS,  Africa,  —  made  his  bill  of  exchange  in  writing,  now  overdnct 

I  4  Cuupb.  116. 

*  Be^na  «.  Hawke*,  !  Hoodj,  C.  C.  60  (>  bill  addreised  "General  ProTUion  j'^ 
Warehouae,  Baker,  &a.,  Unett  Street,  Weit  Street,  Hockler,"  and  accepted  hjU 
"  'William  Sellen  ") ;  Wheeler  v.  Webiter,  1 E.  jfc  D.  Bm.  1  (a  bill  without  addreaa,bnl  I 
.  accepted  by  "Daniel  Webiter") ;  Oriencn  n.  Sntbertand,  Mor.  Diet.  Eecia.  IIITJ' 
(a  bill  witliaut  addreu,  bat  accepted  b^  "  DaTid  Sutherland  "),  accord.  w 

Cont.  Beg.  b.  Curry,  2  Moodj,  C.  C.  218,  which  wu  diiUngnithed  from  Beg. » 
Bawkee,  lapro,  bf  the  abwDoe  of  an  acoeptaooe.  — ,Bii. 
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in  three  parte,  and  directed  the  same  to  the  defendant ;  and,  hj  that 
hia  third  of  exchange,  reqaested  the  defendant,  at  eight  of  that  hia 
third  of  exchange  (the  first  and  second  of  the  same  tenor  and  date 
being  unpaid),  to  pay  to  the  plaintiff  or  order  the  auna  of  £200 ;  and 
the  said  A.  Righton  delivered  the  said  third  part  to  the  plaintiff,  and 
the  defendant  had  eight  of  and  accepted  the  said  third  part,  but  did 
not  pay  the  eaid  bill  or  any  part  thereof.  The  eecond  count  stated 
that  the  defendant,  by  hia  promieeory  note,  now  overdue,  promised  to 
pay  to  the  plaintiff  or  order  the  sum  of  £200,  but  did  not  pay  the  same 
or  any  part  thereof. 

Pleas ;  to  the  firat  connt,  that  the  defendant  did  not  accept  the  Inll ; 
to  the  second  count,  that  the  defendant  did  not  malce  the  note.  Issaei 
thereon. 

At  the  trial  before  Talfonrd,  J.,  at  the  last  Bristol  assizes,  it  ap-  \ 
peared  that  the  defendant  vaa  a  merchant  at  Bristol,  and  owner  of  a    ', 
vessel  called  the  "Mary,"  which  in  April,  1852,  had  sailed  from  that 
port  to  the  coast  of  Africa,  nnder  the  command  of  one  Rjghton.    The 
plaintiff  was  treaanrer  of  a  foreign  missionary  society,  and  the  regis- 
tered owner  of  a  vessel  called  the  **  Dove,"  which  had  beea  sent  by 
that  society  to  the  coast  of  Africa.    Whilst  Righton  was  at  Cam- 
eroons,  in  Africa,  he  there  saw  the  **  Dove,"  and  agreed  with  one  f 
Saker,  an  agent  of  the  missionary  society,  to  purchase  that  vessel  I 
for  £300, for  the  purpose  of  loading  the  "Mary."    He  p^d  £100;  f 
and,  in  respect  of  the  residue,  Saker  drew  the  followiog  bill  in  I 
seta:  — 

"  Exchange  for  £200.  Camxboohs,  Sept.  8, 1852.     \ 

"  At  eight  of  this  my  third  of  exchange,  the  first  and  second  of  the  | 
eame  tenor  and  date  being  nnpud,  please  to  pay  to  S.  M.  Feto,  Esq.,  j 
or  order,  the  sum  of  two  hundred  pounds  sterling,  for  value  received ;  / 
and  place  the  same,  as  by  letter  of  advice  of  8d  September,  to  the/ 
account  of  Alvoed  Riqhtoh." 

Across  the  face  of  the  hill,  lUghton  wrote  the  defendant's  accept' 
ance,  as  follows:  "Accepted.  Samuel  Reynolds,  E^q.,  Shorn  Lane, 
Bed  minster,  Bristol." 

A  witnees  for  the  plaintiff  stated  that,  in  January,  1853,  he  pr*/ 
sented  the  above  bill  to  the  defendant,  who  denied  the  anthority  ol 
Rij^ton  to  accept  bills  in  bis  name,  but  nevertheless  promised  to  pay' 
tliie  bilL  It  was  not,  however,  clear  from  the  testimony  of  the  wit- 
aete  whether  the  defendant  had  made  an  absolute  promise  to  pay,  or 
a  conditional  promise  to  pay,  at  a  future  period.  The  defendant, 
who  was  called,  denied  that  ho  had  absolutely  promised  to  pay  th» 
!m]|. 
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It  iras  objected,  on  the  part  of  the  defendant,  that  there  could  be 
DO  valid  acceptance  of  a  bill  which  was  not  addressed  to  any  one. 
The  learned  judge  told  the  jury  that,  if  they  believed  from  the  evi- 
dence that  the  defendant  made  an  absolute  and  unconditional  prom* 
ise  to  pay  the  bill,  that  would  amount  to  a  parol  acceptance  of  it.  Th« 
jni-y  found  a  verdict  for  the  plaintiff  on  the  first  count  for  the  amount 
of  the  bill  and  intereet,  and  for  the  defendant  on  the  second ;  leav* 
being  reserved  to  the  defendant  to  move  to  enter  a  uonsuit. 

A  rule  niii  having  been  obtained  accordingly,  — 

Singlake  and  Barstow  showed  cause.  First,  the  instrament  in  qnes- 
tioD  may  be  construed  as  a  bill  of  exchange,  addressed  to  S.Reynolds, 
the  defendant.  Its  terms  are, "  Please  to  pay,"  which  imports  a  request 
to  some  one  to  pay.  Then  the  subsequent  promise  of  the  defendant 
is  an  admission  that  the  bill  was  addressed  to  him.  It  is  immaterial 
on  what  part  of  the  bill  the  address  appears :  it  may  be  made  on  the 
back  of  it.  Com.  Dig,  tit.  "  Merchant "  (E.  5) ;  Story  on  Bills,  p.  72, 
n.  7.  Therefore  the  words,  "  Accepted,  Samuel  Reynolds,"  may  be 
read  as  meaning  "  to  be  accepted  by  Samuel  Reynolds."  If  they  had 
been  written  on  the  corner  of  the  bill,  they  tvould  have  been  clearly 
susceptible  of  that  construction. 

Secondly,  assuming  that  the  inatmment  contains  no  address,  tt  is, 
nevertheless,  rendered  a  valid  bill  of  exchange  by  the  subsequent  ac- 
ceptance. If  a  bill  be  directed  to  a  particular  person,  it  cannot  be 
accepted  by  any  other,  except  for  honor.  Davis  v.  Clarke.  But  a  bill; 
directed  in  blank,  may  be  accepted  by  anybody ;  and  the  person  who 
accepts  it  is  estopped  from  afterwards  denying  that  it  was  addressed 
to  him.  Where  an  instrument  was  drawn  payable  to  the  drawer's 
order  at  a  particular  place,  without  being  addressed  to  any  person  by 
name,  and  was  afterwards  accepted  by  the  person  residing  at  the 
place  where  it  was  made  payable,  it  was  held  that  the  defendant,  by 
accepting  it,  acknowledged  that  he  was  the  person  to  whom  it  was 
directed.  Gray  v.  Milner.  [Pakkx,  B.  There  the  bill  was  ad- 
dressed to  the  inhabitant  of  a  particular  house ;  and  the  fact  of  the 
defendant's  acceptance  of  it  was  conclusive  evidence  that  he  lived  at 
that  house ;  and,  consequently,  the  drawer  was  induced  to  look  no  fur- 
ther. Aldebson,  B.  Suppose,  in  a  case  of  this  kind,  the  instmmeut 
is  presented  to  two  or  more  persona  in  succession,  each  of  whom  prom- 
ises to  pay  it,  which  is  the  acceptor  ?]  If  there  was  one  valid  accept- 
ance, there  could  be  no  other.  In  Re^na  v.  Smith,'  it  was  held  by  tbe 
judges  that  an  instrament  payable  to  the  order  of  A.,  and  dirooted 
«  at  Messrs,  P.  &  Co.,  backers,"  may  be  described  as  a  bill  of  es> 

■  3  Uoo.  C.  C.  S9& 
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ehange  in  an  iadictment  for  forgery.  [Fabkx,  B.  In  ttist  oase,  aooord. 
iag  to  tfao  aathorit^  of  Gray  v.  Milner,  tliere  vas  a  drawee.]  la  Regina 
e.  Hawkeo,*  the  inatnunent  vaa  in  the  form  of  a  bill  of  exchange, 
with  a  forged  acceptance  on  it,  bat  no  person  was  named  as  the 
drawee ;  and  the  minority  of  the  judges  were  of  opinion  that,  in  an 
indictment,  the  instrument  was  properly  described  as  a  bill  of  ex< 
change.  In  Regina  v.  Snelling,*  it  was  held  that  a  document  not 
addreesed  to  any  one  might  be  shown  by  evidence  to  be  an  order  for 
the  payment  of  money,  within  the  ii  Geo.  IV.  and  1  WilL  lY.  c  04^ 
S  8,  and  for  whom  it  was  intended.  [Pises,  B.  An  order  for 
the  payment  of  money  is  di&rent  from  an  acceptance,  which  depends 
oa  the  law-merohaat]  Mr.  Jostice  Story,  in  his  TreaUse  on  Bills 
of  Exchange,  p.  72,  after  stating  that  it  is  indispensable  that  there 
should  be  a  drawee,  proceeds  thus :  "  But,  according  to  our  law,  the 
want  of  an  address  to  any  particular  person  as  drawee  may,  if  the  bill 
be  drawn  payable  at  a  particular  place  or  house,  be  well  deemed  a  good 
IhU  of  exchange  in  favor  of  an  indorsee ;  and,  if  accepted  by  another 
penon  at  the  place  or  honae  designated,  it  will  bind  him  as  acceptor." 
At  all  events,  the  instrument  iq  a  valid  promissory  note.  Shuttle 
worth  V.  Stephens. 

Montague  Smith  and  Prideaua,  in  sapport  of  the  rule.  In  order  to 
constitDte  a  bill  of  exchange,  the  instrument  roust  be  addressed  to  some 
one.  In  Chitty,  Jr.,  on  Bills,  p.  1,  "  A  biU  of  exchange  is  defined  to 
be  an  open  letter  of  request  from  one  man  to  another,  desiring  him  to 
pay  a  sum  named  therein  to  a  third  person,  on  his  account."  With 
the  exception  of  Regina  r.  Hawkea,  the  aathorities  are  uniform.  The 
precedents  of  declarations  on  bills,  both  before  and  since  the  new  plead* 
logs  rules,  also  support  the  proposition  contended  for.  A  bill  ad- 
dreseed  generally  cannot  beoonstrued  as  a  bill  addressed  to  a  particn- 
lar  individual.  Suppose,  in  the  ease  of  a  foreign  bill,  twenty  persona 
in  snccession  promised  to  pay  it,  how  could  an  indorsee  know  whose 
acceptance  it  was  ?  Polhill  v.  Walter  *  is  an  express  authority  that  no 
one  can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is  ad- 
dressed, onlesB  he  be  an  acceptor  for  honor.  Davis  v,  Clarke  is  an 
anthority  to  tbe  same  effect.  This  instrument  cannot  be  treated  as 
•  bill  accepted  by  the  person  to  whom  it  was  addressed,  beoanse  it  it 
addressed  to  no  one.  The  words  **  accepted,"  Sbq^  were  intended  as  am 
acceptance,  and  not  as  an  address. 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  ought  to  be  a 
uir  trial,  on  the  ground  that  the  evidence  was  unsatisfactory ;  and, 
that  being  the  oase,  1  shall  abetun  from  expressing  any  opiniMi  on  tbt 

>3icoo.acea  •iDMn.aans.       >sB.«Ad.iii, 
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Bistt«r  of  law.  Wben  the  nev  trial  takes  place,  the  parties  vill  bive 
•n  opportunity  of  raisiDg  this  qaesdon  on  the  reoord.  Z  am  not  desir- 
ous of  dispar^ng  the  oonclasion  at  which  the  majority  of  the  jndgee 
arrived  in  the  case  of  Regina  v.  Hawkee,  it  is  true,  without  publicly 
hearing  an  ailment,  and  without  publicly  announcing  the  grounds  of 
their  decision,  but  nevertheless  sitting  in  deliberation,  where  the  Ul^ 
erty  of  a  person,  for  a  considerable  period,  was  at  stalce. 

Pabee,  B.    I  think  that  there  ought  to  be  a  new  trial ;  beosnso  the 
evidence,  as  to  the  acceptance  of  the  bill,  is  tinsatisfactory.    At  the 
Bezt  trial,  the  parties  will  have  an  opportunity  of  patting  on  the  reocrd 
the  question  whether  this  instrument  is  a  bill  of  exchange ;  and,  there- 
fore, it  is  not  necessary  to  express  any  decided  opinion  on  the  point.  I 
oannot,  however,  help  observing  that,  with  the  exception  of  Regina  v. 
Hawkes,  there  is  no  case  in  which  it  has  ever  been  decided  that  ah  in- 
Btmment  could  be  a  bill  of  exchange,  where  there  was  not  a  drawer 
and  a  drawee.    With  respect  to  that  case,  it  does  not  seem  to  me 
entitled  to  the  same  weight  of  authority  as  a  decision  pronounced  in 
the  presence  of  the  publio,  and  on  reasons  assigned  after  hearing  an 
argument  in  public.    I  must  own  that,  but  for  tfaat  case,  I  should  T  " 
have  had  no  doubt  that  the  law-merchant  required  that  every  bill  of 
exchange  should  have  a  drawer  and  a  drawee.     This  instrument,    ' 
though  in  the  form  of  a  bill,  is  not  addressed  to  any  one ;  for  I  think 
it  impossible  to  consider  the  acceptance  as  an  address :  but  I  do  not  < 
see  why  the  instrument  may  not  be  treated  as  a  promissory  note,'. 
Ifecauee,  upon  the  faoe  of  it,  there  is  a  promise  to  pay  the  amount' 
written  in  the  name  of  Samuel  Reyuolda.    Then,  if  the  authority  to  i 
fobscribe  his  name  has  been  subsequently  ratified,  that  amounts  to  a  1) 
promise  by  him.    Therefore,  if,  on  the  next  trial,  there  is  satisfactory  h 
evidence  to  show  that  the  defendant  absolutely  promised  to  pay  the  I  ' 
tniount  mentioned  in  the  instrument,  he  will  be  liable  as  upon  a<  ' 
promissory  note.  ^ 

Aldbbson,  B.  I  am  of  the  same  opinion.  The  evidence  aa  to  the 
defendant's  promise  is  very  unsatisfactory,  and  therefore  there  ought 
to  be  a  new  trial.  With  respect  to  the  question  whether  this  instru- 
meut  is  or  is  not  a  bill  of  exchange,  the  case  of  Regiua  v.  Hawkes  is 
undoubtedly  'n  point.  I  must  own,  however,  that  I  now  think  that  lf\ 
was  wrong  ou  that  occasion.  The  oaae  aeems  to  have  been  deoidud 
on  the  ground  that  Gray  v.  Milner  governed  it ;  and  the  fact  was  nofl  | 
Adverted  to,  that  Gray  ti.  Milner  may  he  thus  explained:  that  abilSJ 
of  exchange,  made  payable  at  a  particular  place  or  house,  is  meant  tol 
be  addressed  to  the  person  who  resides  at  that  place  or  house,  There-[j 
Core,  in  that  case,  the  bill  was  on  the  faoe  of  it  directed  to  some  one; 
and  the  court  held  that,  inasmncfa  aa  the  defendant  promised  to 
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to  pay  it,  that  was  oondusive  evidence  tliat  he  was  the  party  to 
Thorn  it  waa  addressed.  But  in  the  case  of  Begina  v.  Hawkes  the 
inetniment  was  addressed  to  no  one.  I  coDcar  with  my  Brother 
Parko,  that,  if  the  instmment  in  this  case  is  not  a  bill  of  exchange,  it 
ia  cloai'ly  a  promissory  note,  if  the  evidence  of  an  absolute  promise  to 
pay  were  believed. 

Maxtis,  B.  I  am  of  the  same  opinion.  The  verdict  is  nnsatiafao- 
tory,  tind  therefore  there  onght  to  be  a  new  trial.  With  respect  to 
the  matter  of  law,  if  it  were  necessary  to  express  a  decided  opinion, 
I  should  concur  with  my  Brothers  Parke  and  Alderson.  It  seems  to 
me  that  it  is  absolutely  essenUal  to  the  validity  of  a  bill  of  exchange 
that  it  should  have  a  drawer  and  a  drawee ;  and,  except  for  the  case 
of  Gray  v.  Milner,  I  should  have  donbted  whether  the  making  a  bill 
payable  at  a  particular  place  was  a  sufficient  addreiw.  However, 
assuming  that  in  this  case  the  defendant  made  an  absolute  promise  to 
pay,  why  may  not  this  instrument  be  treated  aa  a  promissory  noteP 
A  promissory  note  need  not  be  in  any  particular  words.  Here  there 
is  a  request  to  pay  a  sum  of  money ;  then  a  person  accepts  that  in  the  ■' 
name  of  Samuel  Reynolds,  which  acceptance  is  a  direct  engagement 
to  pay.  The  person  so  accepting  is  not  Samuel  Reynolds,  but  a  per- 
son who  professes  to  do  it  with  Samuel  Reynolds's  authority.  Then, 
if  one  man  professes  to  make  a  contract  on  behalf  of  another,  and 
that  other  adopts  it,  it  is  the  same  as  if  he  had  made  it  himself. 
Therefore,  if  there  was  evidence  of  an  absolute  undertaking  by  Sam- 
nel  Reynolds  to  pay,  this  instrument  is  his  promissory  note. 


I  In  fielder  v.  Umhall,  9  C.  B.  w.  ■.  606,  thii  hu^ament,  ~ 

"  £0  EiHs  William  Btxest,  Jjoimon  Baisak, 
He     .  March  21,  I860. 

"Two  month!  after  dita,  ptf  toSp  u  Bin.  Bnuna  Fielder,  or  order,  thlr^ 
In  poaudi,  Tsloe  received.  ^w— j  -^"^  ^''U'ositrr. 

"To  Mr».  Emu  Fiblubr, 
"  Nelson  Lodge,  Trafilgw  S 

wu  held  to  be  •  note,  and  not  a  bllL 

CodT.  Anon.,  12  Mod.  417.  "  A  blU  of  ezchuge  wa*  directed  to  A,  or,  la  hti 
•beence.to  B,  and  begv  tlnu:  'OeDtlema,— Fray  pay.'  The  billwM  tendand 
to  A,  who  praml«ed  to  pa^  it  at  loon  ai  he  ihould  lell  iiuih  good* ;  and,  in  an  actkn 
•calDtt  bim  for  non-payment,  tbe  declaration  wai  of  a  bill  directed  to  hin  wMmbI 
Mf  notie*  cf  B.    Bolt,  C.  J.,  held  it  well."— En. 
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A  BSl  or  Note  muit  be  certain  in  reject  of  Fartiet  —  (eontinued). 

(c)  Fates. 

FISHER  V.  FOMFKET. 

Ix  THx  King's  Bench,  Eabtbb  Tkbx,  1697. 

[R^itrttd  in  13  AToJem  BepcrU,  125,] 

l*iR  CuBUu.    A  bill  of  exchange  payable  to  a  man  qa^  hit  order^, 

■r  to  hts  order  only,  la  one  and  the  same.*  i 


CHADWICK  V.  ALLEN. 

.  Is  T&B  Kimo'b  Bknob,  Tamrrr  Tkbv,  1726. 

[lUpcrUd  in  2  Slraage,  70B.] 
Upon  demurrer  to  a  declaration  on  the  following  note,  it  was  held' 
to  be  a  note  within  the  statnte :  *'!  do  acknowledge  that  Sir  Andrew', 
Cbadwick  has  delivered  me  all  the  bonds  and  notes  for  which  £400  i 
were  paid  him  on  acooant  of  Colonel  Synge,  and  that  Sir  Andrew  dfr-  \ 
livered  me  Major  Glraham's  receipt  and  bill  on  me  for  £10,  which  £10  I 
and  £15  5*.  balance  due  to  Sir  Andrew,  I  am  still  indebted,  and  do  / 
promise  to  pay."  Judicium  pro  gner.    Strange  pro  defendente^ — / 

>  Prederick  V.Cotton, 2  Show.  8;  b.  Onrnton, lOMod.  286;  Oregoty  v.  WkI- 

cup.  Com.  76 ;  Hart  v.  King,  12  Hod.  SOB ;  Smith  v.  Mcaure,  5  Eut,  476 ;  Myen  a. 
WilkiiiB,  6  Up.  Can.  Q.  B.  487 ;  Shermui  r.  Oob1«,  *  Conn.  346 ;  Eoirud  r.  Paliner, 
S4  H«.  86;  Dnrgtn  r.  Bartal,  64  He.  473;  HuUng c.  Hugg,  1  W.  ft  S.  418,  luxonf. 
—  Ed. 

*  "  No  particular  fonn  of  wordi  ig  necewaiy  to  conilitate  a  note,  and  Chadwick 
w.  Allen  \»  In  point  to  thow  that  it  Ii  not  necea lary  to  name  the  payee  mora  explicitly 
than  thl)  note  doet:  the  lubitanceof  the  note  there  waa,  '£16  6i.,  balance  due  to  Sir 
Andrew  Cbadwick,  I  amatill  indebted,  and  do  promiae  to  pay.'  Whom  be  wa«  to 
pay  waa  not  in  term*  atated,  but  as  no  other  payee  wai  named,  who  but  Sir 
A.  Chadwtck  could  be  the  object  of  hia  promtiel"  Per  Bayley,  J.,  Green  a, 
DiTiei,  4  B.  j^  C.  2S0.  To  the  aame  eSect  are :  Aabby  v.  Aibby,  8  Hoo.  &  P.  1B6 ; 
BnUen  r.  HcGillicnddy,  3  Dana,  90;  Commw.  Ina.  Ca  v.  Whitney,  1  H«t.  91, 
Cumminga  v.  Gaiaett,  19  Tt.  806;  Alexander  v.  Alexander,  Court  ri  Seaaion,  Vtk 
M,  1B80;  Hintoeh  v.  Stmrail,  Coort  of  SuKiaa,  Uar  18,  183D.  8m  PlataH  s 
VaRls,88T«t.L— S» 
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REX  t..  DANIEL  GILBERT  RANDALL.  ^f  / 

Cbottn  Cases  Rehsbtzd,  1811. 
[Stporttd  in  Buaeli  4  %in,  196,] 

Thk  priaoner  iraB  tried  before  Mr.  Justice  Bayley,  on  an  indictmont  | 

fi>r  forging  and  uttering  a  navy  pay  bill  importing  to  be  drawn  by  f 

ffeorge  Sidley,  as  master  of  the  "Royal  Sovereigo,"  and  payable  to/ 

or  order,  and  also  for  forj^g  and  uttering  an  indorsement) 

Dpon  it  in  tbe  name  of  John  James.  ) 

The  prisoner  was  fonnd  gnilty,  bnt  the  following  objections  were 
taken  to  the  bill :  — 

Vint,  That  it  was  payable  to  no  one,  beoanae  there  was  no  payee's 
name ; 

Secondly,  That  it  was  not  numbered  as  the  85  Geo.  III.  o.  94,  S  8| 
requires;  and 

Thirdly,  That  the  bill  misrepresented  the  rate  of  the  "  Royal  Sovei^ 
eign,"  she  being  really  a  first  rate,  bnt  described  in  the  bill  as  » 
•eoond. 

Hie  learned  judge  overmled  the  second  and  third  objections,  on  the 
ground  that  even  supposing  the  requisites  of  the  85  Geo.  III.  were  not 
complied  with,  tbe  instranieDt  was  still  a  bill  of  exchange  independ- 
ently of  tbe  statute ;  and  there  were  oounts  in  the  indictment  which 
described  it  as  a  bill  of  exchange.  He  also  overruled  the  first  objeo-- 
tioD,  on  the  ground  that  a  bill  payable  to  blank  or  order  was  in  legal ,' 
operation  payable  to  the  order  of  the  drawer ;  but  tbe  learned  judge  | 
reprieved  the  prisoner,  thinking  that  the  instrument  was  incomplete! 
for  want  of  an  indorsement  by  the  drawer,  and  that  therefore  no  \ 
person  of  ordinary  cantion  could  be  imposed  upon  by  it.  These  y 
points  were  reserved  for  the  consideration  of  the  judges. 

In  Trinity  tewn,  15th  of  June,  1811,  all  the  judges  were  present^ 
(except  Lawrence,  J.),  and  the  conviction  was  held  wrong.  The  judgMljO 
were  of  opinion  it  was  not  a  bill  of  exchange  because  there  was  Dol|J 
payee.'  " 

1  Bichsrd'i  Caie,  K.  A  B.  198 ;  Eiitho*en  «.  BojU,  IS  C.  B.  S73 ;  Mut.  Ins.  Co. 
>.  Porter,  2  AH.  (N.  B.)  230;  PtewUt  v.  Cli&piiuii,  6  Ala.  86;  Smith  n.  Bridget, 
Breew,  2 ;  Mayo  v.  Chenoweth,  BTe«ae,  166 ;  Graenhow  v.  Boyle,  7  BlacU.  fi6 ;  Brown 
*.  GOmu,  18  MmM.  158;  Hattbew*  v.  Bednlne,  28  UIh.  23Sj  DougUi*  t.  VtUka- 
■M,  t  WtnA.  687 ;  Seaj  v.  Teon.  Bank,  8  Sneed,  668.  accord. 

■U  W.  SUrbock,  61  lad.  87 ;  Dar^a  «.  Moan,  8  HcC.  IBS,  cmlra.  - 
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THE  KING  r.  BOX. 

Old  Bailbt  Szbbioitb,  Mat  12, 181S. 

[Reporttd  in  6  TauiAiR,  826.] 

Thi  priBODer  was  tried  and  found  gnilty  at  the  Old  Btule^  Seasioft  \ 

O  w  the  lOth  April,  1815,  before  Chambre,  J^  upon  on  indiotmeiit  which  \ 

Aai^^  that  he  felonioasly  had  falsely  made,  for^d,  and  counterfeited  I 

1  certain  promissory  note  for  the  payment  of  money,  which  waa  M  1 

follows :  —  I 

"On  demand,  we  promise  to  pay  Mesdames  Sarah  "Wailis  and\ 
Sarah  Doubtfire,  stewardesses  for  the  time  being  of  the  Provident  j 
Daughters'  Society,  held  at  Mr.  Pope's,  the  Hope,  Smitbfield,  or  their  ; 
•uccessors  in  office,  sixty-four  pouuda,  with  6  per  cent  interest  for  the  I 
same,  value  received  this  7th  day  of  February,  1815.  I 

«  For  Felix  Calvert  *  Co.  I 

"£64.  John  Foestbe."! 

Ado^hua  moved,  in  arrest  of  jndgmeDt,  that  this  was  no  promissory 
note;  and  the  case  was  in  Easter  term  ai^ed  before  the  twelve  judges. 
Ado^hue,  for  the  prisoner,  referred  to  the  definition  of  a  promissory 
note  by  Blackstone,  J.  (2  BI.  CoiA.  467).  That  it  is  a  plain  and  direct 
engagement  in  writing,  to  pay  a  sum  specified  at  the  time  therein  lim- 
ited to  a  person  therein  named,  or  sometimeB  to  his  drder,  or  often 
to  the  bearer  at  large.  The  same  definition  is  followed,  with  little 
Tariation,  by  the  authors  of  several  modem  treatises.  Chitty  on 
Bills  (2d  ed.),  233;  Kyd  on  Bills.  So  another  (Bay)ey  on  Bills) 
eminent  writer  says  a  promissory  note  may  be  defined  to  be  a  written 
promise  for  the  payment  of  money  absolutely  and  at  all  events.  Be- 
fore bills  of  exchange  and  promissory  notes  were  in  use,  merchaDta 
rused  money  on  instruments  called  single  bills,  the  form  of  which  is 
still  extant  (Postlethwaite's  Dictionary  of  Commerce,  article  Bill) :  that 
bill  could  only  charge  the  person  assigning  it  by «  special  promise 
indorsed  thereon  to  pay  it  in  ease  the  maker  did  not  pay.  The  attempt 
to  put  promissory  notes  into  circulation  was  held  by  Lord  Holt,  C.  J. 
(Clerke  v.  Martin  *),  as  a  strange  attempt  to  set  up  the  law  of  Lom- 
bard Street  above  the  law  of  Uie  realm ;  and  he  treated  them  merely 
as  evidence  of  a  debt,  like  any  other  letter,  but  not  as  creating  « 
debt.  The  Statute  8  &  4  Anne,  c.  d,  made  them  negotiable ;  but  they 
owe  their  whole  and  only  force  to  that  act.  This  instrument  oontaina 
no  one  of  the  properties  of  a  promissory  note.  Notes  of  hand  art 
frequently  ^ven  to  parish  officers,  and  fall  into  the  hands  of  tliaif 
lliat  forms  no  proposition  applicable  to  this  case. 
1  a  Ld.  Bmj.  757. 
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Oumetf,  oontrs.  ^u  uutmmeDt  contaioB  a  writteo  promiBe  for 
payment  of  money  abeolntely  and  st  all  events.  This  keeps  clear  of 
■11  the  cases.  No  particular  form  of  words  is  necessary.  A  promise 
not  to  pay  (2  Atk.  32)  may  be  a  good  promissory  note.  If  the  payees 
tre  not  rightly  described,  the  misdeBcription  may  be  rejected.  Brown 
p.  Hanowdeo.  Lord  Keoyon,  C.  J.,  says  it  is  not  necessary  now  to 
consider  whether  Lord  Holt  were  right  in  so  pertinaciously  adhering 
to  hia  opinion  before  the  statute  of  Anne,  that  no  action  could  be 
maintained  on  promissory  notes  as  instntments,  but  that  they  were 
only  to  be  considered  as  evidenoes  of  the  debt;  but  look  to  the 
words  of  the  Act  of  Anne,  both  in  the  preamble  and  enactment :  it  is 
observable  that  the  act  does  not  say  that  a  promissory  note  had  no 
legality,  but  that  it  was  not  assignable  by  the  cnstom  of  merchants. 
This  instrument,  before  the  statute,  oould  not  be  described  in  the 
indictment  for  foi^ry  aa  any  thing  but  a  promissory  note ;  neverthe- 
less, the  better  opinion  was  that  the  forgery  of  less  instruments  than 
deeds  was  even  then  an  indiotable  offence.  Ward's  Case.*  This  in- 
Itmment  is  In  every  particular  a  promissory  note. 

Adolpfiihf  in  reply.  Xo  deed  is  made  in  which  the  word  "  promise  " 
is  not  introduced  :  yet  a  covenant  is  not  a  promissory  note  ;  neither  is 
this.  This  may  be  a  bond  with  an  implied  condition,  a  covenant  with- 
oat  formalities ;  but  it  is  not  a  promissory  note.  If  Lord  Holt's  opinion 
in  Clerke  v.  Martin  *  was  law,  a  note  had  no  legal  existence  whatever; 
for  that  was  not  an  action  by  an  indorsee,  but  by  the  payee ;  and 
Holt,  C.  J.,  held  he  might  have  recovered  on  the  coimta  on  an  indebi- 
tatus atntmpait,  upon  the  evidence  contained  in  this  paper ;  but  that 
he  oould  not  recover  on  it  as  a  special  contract  by  the  ouatom  of  mer- 
chants. The  terms  of  the  statute  go  not  merely  to  the  question 
whether  notes  were  transferable  or  negotiable,  but  it  puts  them  gen- 
erally on  the  ground  of  bills  of  exohange.  This  wants  the  simplicity 
of  character  of  a  promissory  note ;  and  the  judgment  most  be  arrested. 

Cur.  ado.  vuU. 

LjE  Bla^c  J.,  now  delivered  judgment.  The  prisoner  was  tried  at 
the  last  session  on  an  indictment  for  foiling  and  uttering,  knowing  it 
to  be  forged,  a  promissory  note  for  the  payment  of  money.  Several 
olijections  to  the  evidence  given  to  support  the  indictment  were 
taken,  bat  they  were  disposed  of  by  the  benob,  and  the  jury  found 
the  prisoner  guilty.  Another  objection  was  taken  in  arrest  of 
jndgment,  and  ai^ed  before  all  the  judges,  that  the  instrument  in 
qnestion,  snch  as  it  is  stated  in  the  indiotment,  was  not  a  promissory 
Mte  within  the  statnt^  so  as  to  be  the  subject  of  an  indiatmeol 

I  2  Ld.  B^.  1«1 ;  1.0. «  Sto.  747. 
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for  toT^ag,  or  uttering  it,  knowing  it  to  be  forged.    The  objeotion  f 
to  this  inBtmment  vas  iounded  on  this  oironmstanoe,  that  it  appeBraj' 
to  be  made  payable  to  two  ladies,  describing  them  aa  stewardesaus  of  d 
provident  aociety,  or  their  succeRsora  in  office ;  and  that  this  societyl' 
oot  being  enrolled  according  to  the  statate  (33  Geo.  III.  c.  34),  this! 
notewae  not  capable  to  enanre  to  their  successorB,  and  was  not  negi>tift-l 
bte.    The  judges  are  of  opinion  that  this  is,  as  stated  in  the  indictment,  1 
avslidpromi8aorynotewithintheStatuteof6eo.il.  It  is  not  necessary  I 
that  such  a  note  should  be  in  itself  negotiable.     It  is  sufficient  that  it  1 
flhould  be  a  note  for  the  certain  payment  of  a  sum  of  money,  whether  I 
negotiable  or  not.     And  though  these  ladies  were  not  at  the  time  legally  1 
stewardesses,  yet  it  waa  a  description  by  which  they  were  known  at   I', 
the  tJme ;  and  though  they  could  not  legally  have  successors  in  office,    \ . 
yet,  in  case  of  their  decease,  their  executors  and  administrators  might    1 
sue,  and  they  themselves,  during  their  life,  might  recover  on  it.    There-    . , 
fore  it  is  an  instrument  capable  of  being  the  subject  of  forgery ;  and 
there  is  no  ground  to  arrest  the  judgment ;  and  the  judges  are  all  of 
opinion  that  the  conviction  is  right.*  ^ 


BLANCKENHAGEN  amd  Anothkb  t>.  BLTDa>EIX. 

In  thx  Kims's  Bench,  Atbil  28,  1819. 
[Beporttd  M  2  BamaeaU  $■  Aldtnm,  417.] 
Declaration  alleged  that  the  defendant,  on  the  !!4th  May,  1817a 
made  a  promissory  note,  and  delivered  the  note  to  the  pluntiffs ;  by 
which  note  defendant  promised  to  pay  to  3.  F.  Darner,  then  of  Rio  de 
Janeiro,  or  to  the  plaintiffs,  or  to  his  or  their  order,  £250  sterling,  in 
Portuguese  currency,  at  the  rate  of  bid.  sterling  per  mil-r4,  together 
with  interest  from  the  27th  July,  one-half  at  fourteen,  and  one-half  at 
twenty-six  months,  from  the  date,  value  received ;  whereby,  and  by] 
force  of  the  statute,  the  defendant  became  liable  to  pay,  Ac,  and, 
being  liable,  promised,  &q.  The  declaration  then  stated  that  tlio 
money  mentioned  in  the  note  became  due,  according  to  the  tenor  and 
effect  thereof ;  yet  that  the  defendant,  although  often  requested,  had 
not  paid  the  same  to  the  pluntiffs,  nor  had  he  paid  the  same  to  Damer. 
The  second  count  was  upon  the  same  promissory  note;  but  otAj 
alleged  a  general  liability  to  pay,  without  treating  it  as  a  promissory 

>  f^tton  V.  MelrUle,  21  TTp.  Can.  Q.  B,  263  (a  pramUe  to  pay  "J.  P.,  TreuQisT, 
tr  hli  lauceuor,  dulf  appointed,"  Ac.);  Darii  v.  Qarr,  2  Beld.  121  ("I  promiM  M 
pay  to  JoKph  M,  Wliite,  Chulw  A.  Darii,  and  Lonii  McLane,  Tnutees  of  tht 
ApaUchlcola  Land  Company,  or  their  iDeceHon  in  offlce,  or  order,"  &&),  ooMni 

See  Yerfay  r.  S«ztan,  48  Ala.  811  j  Buck  v.  Henick,  8  AIL  128.  —Eb. 
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note  -withiD  the  statuta  of  Anne.  The  third  count  vas  BimiUr  to  the 
first,  vith  the  ezoeption  that  it  contained  an  averment  that  Damer 
died  before  the  note  became  payable.  To  this  declaration  there  wm 
*  general  demorrer,  which  was  now  ai^ed  by 

Etpinasae,  in  support  of  the  demurrer.  No  aotiou  is  maintainable 
on  any^  such  instrnment  as  this,  unless  it  be  a  promissory  note  within 
the  Statute  of  3  <fc  4  Anne,  0.  9.  Trier  v,  Brtdgman.*  The  second 
oonnt  of  the  declaration  cannot  therefore,  at  all  eventa,  be  snpported. 
Bat,  secondly,  this  is  not  a  promissory  note  within  the  meaning  of 
that  statute  ;  for  it  is  not  payable  to  either  of  the  payees,  at  all  events, 
but  only  on  the  contingency  of  its  not  having  been  paid  to  the  other ; 
and  a  bill  of  exchange  in  this  form  would  not  be  negotiable  by  the 
custom  of  merchants.  Carlos  v.  Fancourt  •  and  Hill  0.  Halford  •  ar* 
authorities  in  point. 

CampbeR,  contra.  An  action  may  be  maintained,  as  between  these 
parties,  upon  this  inatrnmetit,  although  it  be  not  negotiable ;  for  on 
the  face  of  it  it  is  stated  to  have  been  made  for  value  received.  The 
Qote  itself  contains  a  promise,  and  a  consideration  for  that  promise. 
An  action,  therefore,  might  have  been  maintained  npon  this  instm* 
ment  at  common  law.  But,  secondly,  this  is  a  valid  note  within  the 
statute  of  Anne,  as  between  the  original  parties,  although,  perhaps,  it 
may  not  be  negotiable.  It  ia  not  payable  npon  a  contingency;  for  a 
note  payable  to  two  partners,  which,  in  effect,  is  pnyable  to  one  or  to 
the  other,  is  equally  so.  So,  also,  foreign  bills  of  exchange,  drawn  in 
lets,  may  equally  be  sud  to  be  pnyable  npon  contingencies;  for  the 
direction  is  to  pay  this  my  first  bill  of  exchange,  the  second  and  third 
not  being  paid ;  or  the  second,  the  first  and  third  not  being  paid ; 
which  is  in  effect  direc^ng  the  bill  to  be  paid  to  the  indorsee  who 
may  hold  the  first,  or  to  the  indorsee  who  may  hold  the  second. 

AnsoTT,  C.  J.  I  have  no  doubt  that  this  instrument,  in  the  formr* 
[p  w^inh  it  is  jefilnrnfl  nn^  ig  not  a  promissory  note  within  the  siatute  | 
of  Anne ;  forVif  a  note  is  made  payable  to  one  or  other  of  two  per- 
sons, it  is  payable  to  either  of  them  only  on  the  contingency  of  its 
not  haviag  been  paid  to  the  other,  and  is  not  a  good  promissory  note 
within  the  statute.  I  am  alsp  of  opinion  that  the  second  count  can- 
not be  supported ;  for  admitting  that  an  action  might  be  m^ntained 
upon  a  note  which  appeared  to  be  for  value  received,  still  the  con- 
rideration  should  be  stated  in  the  declaration,  in  order  that  it  may  be 
seen  if  it  is  a  consideration  which  will  support  an  action;  for. there 
■re  many  considerations  which  will  not  snpport  an  action,  although 
there  may  be  a  subsequent  promise.  If,  therefore,  an  action  could  be 
maintained  in  such  a  case,  the  plaintiff  ou^t  to  declare  upon  the 

I  S  East.  869.  *  6  Term  Ben.  481.  ■  2  Bm.  ft  PoU.  il*. 
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nilpnal  conBidemtion,  For  these  reaflons,  I  am  of  opinioD  that  then 
■hoald  be  judgment  for  the  defendant. 

Bi.ti:bt,  J.  I  am  of  the  same  opinion.  If  there  had  been  any 
oommnnity  of  interest  stated  between  the  payees,  so  aa  in  any  respect 
to  identify  Darner  and  Blanckenb^en,  it  is  possible  that  an  action 
might  have  been  maintained  on  this  note ;  bat  in  the  way  in  wbidt 
the  declaration  baa  been  framed,  stating  this  as  a  note  payable  to  one 
or  the  other,  I  am  very  clearly  of  opinion  that  it  is  not  that  deacrip* 
tion  of  note  which  the  statute  of  Anne  contemplated. 

HoLBOTD,  J.  I  am  of  the  same  opinion,  that  this  note  does  not 
come  within  the  description  of  notes  contemplated  by  the  statute  of 
Anne.  It  is,  in  fact,  a  promise  to  pay  to  A  if  the  maker  does  not  pay 
to  6  and  C.  It  ie  therefore  a  ooaditioual  promise,  and  consequently  not 
witbto  the  statute.  And  I  am  also  of  opinion  that  the  second  count 
omnot  be  supported  ;  for  at  oommon  law  a  promissory  note  or  bill  of 
exchange  was  not  considered  as  i  specialty.  Indeed,  Lord  Holt  con< 
tinuatly  insisted  that  no  action  could  be  brought  on  a  promissory  note, 
bnt  that  it  must  be  brought  for  the  original  consideration.  And  the 
atatnte  of  Anne  itself  recites,  "That  the  payee  of  a  note  cannot 
maintain  an  action  by  the  custom  of  merchants,  agunst  the  person 
who  first  made  and  ngaed  the  same."  This,  therefore,  is  a  legislative 
leclaration,  that  at  common  law  no  such  action  could  be  brought  upon 
s  promissory  note;  and  therefore  I  am  of  opinion,  npon  both  groondg, 
that  there  ought  to  be  judgment  for  the  defendant. 

Bebt,  J.,  concnrred.  Judgment  for  drfmdant} 


REQINA  V.  J.  BARTLETT. 

At  Ntsi  FsiuB,  coaui  Ebskinb,  J.,  Afbil  6, 1841. 

[R^orttd  in  2  Mood/  g-  Babiaion,  882.] 

Ths  prisoner  was  indicted  for  forging  and  uttering  a  bill  <A  ez>| 

ihange,  and  the  acceptance  of  a  bill  of  exchange.  I 

In  several  of  the  counts,  the  bill  was  set  out  verbatim,  and  in  all  it 

was  called  a  bill  of  exchange. 

1  Reed  v.  Reed,  11  Up.  Can.  Q.  B.  20 ;  IngUi  o.  Wiseman,  Mor.  Diet.  D«dt. 
14M;  MuwElmaa  t>.  Oakes,  IB  DI.  81;  Bennington  v.  DlnimoK,  2  0111,848;  0*> 
good  V.  Pmraons,  4  Or*]',  466;  Carpenter  v.  Famiirorth,  lOfl  Mua.  661  {»aMt)  i 
Walnd  V.  Petrie,  4  Wend.  676;  Qniubr  n.  Herritt,  It  Homph.  489,  440  {iaM»), 

Sstuuelt  B.  Etbd*,  1  HcL.  47S ;  fipanldlng  e.  Btuu,  2  McL.  ISO ;  ElUi  ».  MtLt- 
moor,  1  BsiL  18,  eontm. 

Coot.  Dnrgin  b.  Baitol,  64  Me.  478;  WiUoughbj  v.  WiUoughbr,  6  N.  H.  M; 
irMtgate  ■\  Heal?,  4.  B.  L  628. — Ed. 
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Th«  docameat  when  produced  agreed  with  that  Bet  oat,  and  wsa  ia 
the  following  form :  — 

«  Not.  10, 1840. 

**  Pleaee  to  pay  to  yonr  order  the  anm  ot  fortf-seTen  potrnds  lor 
Talne  received.  J.  Bisbof." 

"Accepted.    O.  Pecktobd. 
"To  Mr.  G.  PacKPOBD,  TeoTil." 

The  paper  was  indorsed  <*  J.  Bishop." 

It  was  objected  for  the  prieoaer  that  this  oonld  not  be  called  m  UQ 
of  exchange :  it  wan  nothing  more  than  a  reqaeat  to  a  man  to  paj 
himself,  and  the  acceptance  of  such  s  document  laid  the  acceptor 
under  no  obligation  to  a  third  party. 

Ebskimb,  J.,  said  he  should  reserve  the  point  for  the  consideration 
of  the  judges,  and  left  the  case  to  the  jury,  who  convicted  the  priso* 
ner ;  and  he  was  sentenced  to  transportation. 

His  Lordship,  however,  afterwards  thought  the  objection  so  clearly  f 
valid  that  he  did  not  snbmit  the  ease  to  the  judges,  but  recommended  I; 
a  pardon  for  the  offence.  '^ 


30HS  COWIE,  ADHnnsTRATOB  of  JOHN*  STORM,  dsobauis 
V.  EDWARD  STIRLING. 

In  thx  EzcHEqvxB  Chaubsb,  Mat  1, 185S, 

[RtpaUd  IB  e  EUu  $■  BiadAarn,  SSS.] 

JoHH  Stobk  sued  the  defendant,  Edward  Stirling,  in  the  Court  of 
Queen**  Bench.  The  first  count  alleged  that,  whereas  defendant,  on 
the  10th  of  March,  1845,  in  parts  beyond  the  seas,  to  wit,  at  Calcutta 
in  the  East  Indies,  made  his  promissory  note  in  wriUng,  and  thereby 
promised  to  pay  to  the  Becretsiy  for  the  time  being  of  the  Indian 
Laudable  and  Mutual  Assnrance  Society  twenty  thousand  compspy's 
rupees,  with  interest  at  the  rate  of  six  per  cent  per  annum,  nine 
months  after  the  date  thereof,  which  period  and  the  time  for  payment 
of  the  said  note  had  expired  before  the  commencement  of  this  suit ; 
and  then  delivered  the  said  note  to  the  plaintiff,  who,  at  the  time  of 
Uie  making  of  the  said  promissory  note  and  from  thence  hitherto,  was 
ulI  is  the  secretary  of  the  said  Indian  Laudable  and  Mutual  Assur- 
ance Society :  averment  that  the  said  sum  of  twenty  thousand  com* 
paoy's  rupees  was  and  is  of  great  valne,  to  wit,  £2,000  of  lawful,  Ac  I 
breach,  non-payment. 
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Plea  to  this :  that  defendant "  did  not  make  the  alle;^d  promiBHorj 
»>te." 

The  plaintiff  took  issue  on  this  plea.  There  were  also  other  issnei 
of  fact. 

On  the  trial,  before  Cromptou,  J^  at  the  Middlesex  sittings  io 
UichaelmaB  term,  1853,  s  special  verdict  vaa  found,  of  which  the 
parte  now  material  were  as  follows. 

Ab  to  tbe  first  isaue.    That  the  defendant,  at  a  certain  plaoo,  Ao. 
(aa  in  the  declaration),  made  and  signed  and  delivered  to  the  pluntiff 
I  docnment  in  the  words  and  figures  following,  that  is  to  say  :  — 
'  C.  20,000.  Calcutta,  10th  of  Match,  1846.    ^ 

**  Nine  months  after  date,  I  promise  to  pay  to  the  secretary  for  the 
time  being  of  the  Indian  Laudable  and  Mutual  Assurance  Society,  or  I 
order,  company's  rupees,  twenty  thousand,  with  interest  at  the  rate  of  I 
six  per  cent  per  annum.  And  I  hereby  deposit  in  his  hands  twenty] 
two  Union  Bank  shares,  as  particularized  at  foot,  by  way  of  pledge  or 
seonrity  for  the  due  payment  of  the  said  sum  of  company's  rupees, 
twenty  tliouaand,  as  aforesaid  ;  and,  in  default  thereof,  hereby  authorize 
the  said  secretary  for  the  time  being,  forthwith,  eitber  by  private  or 
public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty-two  Uuiou 
Bank  sbai-es,  so  deposited  with  him ;  and  out  of  tbe  proceeds  of  sale  to 
leimburse  biniself  tLe  said  loan  of  company's  rupees,  twenty  thousand, 
and  interest  thereon,  as  aforesaid,  be  rendering  to  me  any  surplus 
which  may  be  forthcoming  from  such  sale.  And  I  hereby  promise  and 
UDdertake  to  make  good  whatever,  if  any  thing,  may  be  wanting  over 
and  above  the  proceeds  of  such  sale,  to  make  up  the  full  amount  of  tne 
eaid  loan  of  eorapaiiy's  rupees,  twenty  thousand,  and  interest  as  afore- 
said. EdWD.   SriRLIKQ." 

(Tben  followed  tbe  number  of  tbe  shares.) 

"  No.  33.    Due  10 13  Dec.  na." 

That  tbe  Indian  Laudable  and  Mutual  Assurance  Society,  in  the  said 
document  mentione<l,  is  the  Indian  Laudable  and  Aftitual  Assurance 
Society'  iritbin  in  tbe  declaration  mentioned ;  and  that  (be  plaintiff,  at 
tbe  time  of  the  making  of  tbe  said  document,  and  from  thence  until  tbe 
time  of  the  commencement  of  the  within-mentioned  action,  was  tbe 
secretary  of  tlie  said  society.  That  the  name  Edward  Stirling,  set  and 
subscribed  to  tbe  said  document,  is  of  tbe  proper  handwriting  of  tbe 
defendant.  That  the  said  sum  of  twenty  thousand  company's  rupees, 
at  the  time  of  the  making  of  the  sfud  document,  and  when  the  same 
became  due,  was  of  tbe  value  of  £2,000  of  lawful  money  of  Great 
Britain.  Tbe  Epeciol  vei-dict  tben  left  tbe  first  issue  to  the  court  in  the 
usual  form. 
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The  findings  on  tho  other  iMoes  were  immaterial  to  the  question  now 
decided. 

Jn^pnent  was  givea  in  th«  Court  of  Qneen'a  Bench  for  the  defend* 
ant,  in  Trinitf  term,  1854.' 

1  "Lord  Campb^  C.  J.,  now  ddlverad  tbe  judgment  of  the  court.  The  only 
qwttton  in  the  cue  wu  whether  the  document  In  qneetioii  cut  be  treated  ■«  »  from- 
iMOtr  note.  Two  objection*  were  taken  to  lU  being  so  treated:  flnt,  that  It  WM 
not  peyeble  to  any  certain  perton,  bat  to  the  penon,  If  any,  who  at  the  time  wbca 
tbe  note  ibonld  become  payable  might  Oil  the  litnation  of  (ecretarj  to  tbe  companj ; 
and,  aecondlj,  that  the  addlllonal  promlae  to  pay  the  defidencj  in  the  event  of  a  aaM 
M  the  depoiited  bank-tbarei  prerented  the  initrument  from  being  a  promlHoiy 

"  With  refervDce  to  tUi  latter  objection,  It  wai  argued,  on  the  part  of  the  defendant, 
that  tbe  promlM  to  pay  tbe  deficiency  In  the  erent  of  a  late  after  de&nit  would 
giTA  a  new  caiue  of  action  for  anch  deflcieocj  after  tbe  original  caa«e  of  action  had 
been  barred  by  tlie  Statute  of  Limitation* ;  that  sncb  promiae  wu  pert  of  an  entin 
agreement ;  that  it  waa  not  traniferable,  and  prerented  (he  inatniment  ttom  being 
a  promiaiory  note.  It  wa*  «ald,  on  the  other  hand,  that  the  promiie  to  pay  tbe  bal- 
ance waa  no  more  than  wliat  the  law  would  bare  Implied ;  that  there  waa  no  conrict 
eration  for  inch  additional  promiee ;  and  tbat  eTen  if  there  was  inch  an  additional 
promiie  founded  on  a  infDcient  cooalderation,  itiil  ai  it  did  not  qualify  the  promlM 
to  pay  the  amonnt  of  tbe  note  at  tbe  end  of  the  nine  monthi,  and  wa«  a  collateral 
pTomiw  with  reference  to  the  collateral  tecurlty,  it  would  not  prerent  the  document 
wUcb  contained  a  pMitiTe  promise  to  pay  at  the  end  of  nine  month*  from  oper- 
aUag  as  a  promittory  note  between  the  partlei,  eren  if  it  prerented  it  behig  aiaign- 
able  under  the  Statute  of  8  &  4  Anne,  c.  9,  { 1.  Wlie  v.  Chariton  wa*  dted,  aa 
•bowing  that  each  collateral  aecurity,  not  qualifying  the  pronUte  to  pay  at  the  giren 
time,  did  Dot  preTent  the  document  operating  a*  a  promluory  note.  And  the  Judg- 
ment of  Patteeon,  J.,  In  that  caee  wai  relied  on.  In  which  be  laj* :  '  Thii  la  not 
the  lea*  a  proml**ory  note  from  it*  being  also  an  agreement  of  another  kind.' 

"  It  become*,  howerer,  nnneceaiaiy  for  ua  to  decide  or  exprei*  any  opinion  tm 
thb  part  of  the  caae,  ai  we  are  of  oplnioo  that  the  flnt  objection  I*  fatal  to  tha 
plaintiff'*  ca«e 

"  Tbe  nature  and  erery  definition  which  we  find  in  tbe  book*  of  a  promliiory  note 
•how  that  it  mnat  contain  an  expre**  promlae  to  pay  to  a  peraon  therein  named  or 
dedgnated,  or  to  hi*  order,  or  to  bearer.  See  Bylet  on  Bill*,  Sth  ed.  p.  4 ;  Colebaa 
D.  Cooke ;  2  BL  Com.  467.  If  the  penon  to  whom,  or  to  whose  order,  it  I*  to  be 
paid  i*  uncertain,  and  It  depend*  on  a  contingency  to  whom,  or  to  whoee  order,  pay- 
ment i*  to  be  made,  it  i*  not  a  promii*ory  note  unless  it  can  be  treated  as  payable  to 

"  It  wa*  urged,  on  behalf  of  the  plaintiff,  that  we  might  treat  this  a*  a  note  made 
payable  lo  tbe  tdaintiff,  who  at  the  date  of  the  document  was  the  (ecretary  of  the 
■ociety,  by  his  description  as  snob  lecretary,  And  it  wa*  (aid  that  the  subieqneBt^ 
part  of  tbe  inatniment,  in  which  it  i*  said  tbat  the  pljuntiS  depoeitt  In  Au  baud*, ; 
and  that  he  authorizes  tbe  soiif  merelaryjbr  tht  tinu  bting  forthwith  to  sell,  pt^ta  to 
th»  then  aecreta^  a*  the  person  to  whom  al<ae  the  [ffomise  i*  made  ind  to  whom 
•loaa  the  note  Is  payable. 

"There  1*  no  doubt,  upon  the  anthorltiei,  that  it  la  qolte  snfllclent  to  make  mvatt.- 
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j4.hD  Cowie,  the  adnunUtrator,  with  the  wiU  annexed,  of  the  pUin- 
tiff  belov,  evggeBtei  error  in  the  Court  of  Exchequer  Chamber, 
whioh  the  defendant  denied. 

hj  k  deicripttan  or  deti^natio  patona  of  tbtt  kind ;  (n)  but  we  do  not  think  thmt  w«" 
cui  put  the  aboTa  coutrnctlon  on  the  document  now  before  nt.    Tbe  uia  of  thei. 
wordi, '  for  the  time  beiog,'  In  tlie  flnt  lnit«nce,  the  lepetliioii  of  then  &f1terwudiA 
Hid  the  whole  fonn  and  loope  of  the  luttrument,  mUUQt  n«  that  tbe  pkynuot  wu  uMi 
he  nuide  to  tbe  indlvido*!  who,  U  th«  tim*  of  th*  Uutrument  filling  due,  tbould  fllU  > 
tbe  lituatiOQ  of  wcretarr  of  the  companr,  uid  not  to  the  pUintiff,  anl«M  be  h>pj  t 
P«Md  to  be  the  Mcretarj  at  Ihnt  time.    It  wm,  we  think,  clearl;  intended  m  a  floaU^ 
Ing  prombe,  the  performuce  of  which  wai  to  be  made  to  the  person  being  aecretarj 
wtiMi  tlie  document  became  due.    The  other  conitruction  woold  in  eKct  be  to  hold 
that  the  worda,  'the  lecFeCarj  for  the  time  being,'  meant  tbe  tune  lecrctar;;  but 
we  think  that  tbe  word*  were  oeed  for  the  reij  purpose  of  ezclading  that  con- 
ttructioo. 

"  The  cue  of  Rex  v.  Box,  which  wm  relied  on  bj  tbe  plaintiff,  it  clearlj  diatiiw 
gniahable  tram  the  preient.  There  the  note  wai  payable  on  demand  to  A.  B.  and 
C.  D.,  by  name,  ' ■tewardeiiei '  of  a  proTldent  aodetr,  'or  their  (ucceMort  in 
office.'  There  the  partiei  to  whom  the  note  wa<  giren  were  dedgnated  bj  name; 
and  tlie  deicription  of  them  aa  itewardeueB,  which  it  waa  uld  the;  were  not  legaltj, 
being  mere  matter  of  deacription,  did  not  alter  the  promise  to  pay  them  on  demand; 
and  the  jndgea  taid  that,  although  they  could  hare  no  legal  aucceeiora  aa  ttewardeaaea, 
•till  their  exeoator*  or  adminlatiatora  might  lue.  In  the  preaent  caae,  aa  we  Tea4 
tbe  document,  Ibe  money  waa  neTer  to  become  payable  to  the  plaiotitt,  and  he  waa 
never  to  have  any  right  upon  tbe  inatrument,  nnleaa  he  happened  to  flU  the  ailuation 
of  iecretary  to  the  aociety  at  tbe  end  of  nine  montha.  In  Rez  v.  Box,  the  note,  m 
construed  by  the  coort,  gave  an  immediate  right  of  actjon  to  the  payee*  named,  on 
which  they  might  have  immediately  aued;  and  the  court  aeemi  to  have  thought 
that  Ibe  mention  of  the  sncceaaora,  who  could  have  no  legal  ezialence,  might  be 
rejected,  ao  that  it  did  not  deatroy  the  immediate  legal  light  eipreaaly  given  to  tbe 
pltdntifla  on  demand.  Here  there  ia  no  right  given  to  the  plaintiff,  except  by  tlte 
worda  promising  to  pay  'the  secretary  for  the  time  being.'  It  waa  not  suggeited, 
in  that  caae,  that  the  note  would  be  good  if  it  amounted  to  snch  a  floating  contingent 
promtae  at  we  think  that  the  worda  are  intended  to  Import  in  the  caae  liefore  oi. 

"  It  was  suggeated,  also,  in  tbe  argnment,  that,  if  there  were  no  payee  wbo  coultiP 
ane,  the  note  might  be  treated  as  payable  to  bearer.  Bnt  we  think  that  in  so  nold-l  . 
ing  we  ahould  give  a  meaning  to  the  note  contrary  to  the  clearly  eipreaaed  inteoUonij 


(a)  Hoody  V.  Thivlkeld,  13  Gf.iil  (a  promise  to  pay  "  the  idmiaiatrators  of  the  stale  of 
I.  H.");  Alan.]  r.  Eing,  16  111.  IBS  (a  promisa  to  pay  "the  adminiitnton  of  A.  C" 
Hoore  s.  Aadersoii,  8  lad.  18  (a  promise  to  pay  to  "St.  Be  Juda  aud  owners,  or  order ' 

See  Ueg^eon  c.  Harper,  S  Cr.  &  H.  SSa  (a  promise  U)  pay  "  (he  Irasteee  acting  nndsr  f .' 
,  the  will  ot  W.  B,")i  Robertson*.  Sheward,  1  M. &  Q.  611  (a  promise  to  psyto  "tbs  ma»  y 
tgtiot  the  Nations]  Provincial  Bank  of  Engtand"),  1 

Whatevar  doubt  may  esiat  as  to  tbe  negoUabiU^  of  an  instrDment  payable  to  the  order  of  | 
■dmlniatcaton  or  trustees  who  are  not  named  theiehi,  it  is  dear  that  an  lattnunent  fjttit  . 
"to  the  estate  at  A"  it  not  a  prombsoiy  note.  Tittb  tv  Thomas,  30  Ulas.  U>;  BolritiK  I 
iMbert,  M  HI.  UTt  I^-on  «.  HanhaU,  11  Baib.  SU.  j 

Cent  Hsrdrkka  *.  Thomlon,  4S  Ala.  399.  — Eb> 
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The  case  wu  now  argaed. 

XiM^  for  the  part;  BOggesting  error  (administrator  of  plainllfl 
below).  The  judgment  of  the  court  belov  proceeds  on  the  ground 
that  the  uiBtrument  is  not  a  prornissorf  note  beoause  the  money  b 
not  made  "payable  to  any  certain  person,  bat  to  the  person,  if  any, 
who  at  the  time  when  the  note  sbonld  become  payable  might  fill  the 
■itnation  of  secretary  to  the  company."  It  is  true  that  the  expression 
"  seoretary  for  the  time  being  "  wonld,  if  standing  alone,  be  ambig» 
ona.  Bat  then  follows  the  statement,  "  I  hereby  deposit  in  his  handi 
twenty-two  Union  Bank  shares,"  Ac :  that  shows  that,  by  the  secre* 
tary  for  the  time  being,  is  designated  the  secretary  at  the  moment  of 
making  the  note  and  depositing  the  shares  ;  and  this  is  enough  with- 
out any  name.  The  additional  words  **  for  the  time  being  "  would 
not  destroy  the  eSeot  of  what  had  preceded  (Wise  v.  Charlton)  ;  if 
they  did,  they  would  be  rejected,  ut  rea  magit  vaieat  qttam  pereaL 
The  then  actual  secretary  is  "the  said  secretary"  who  is  antborized 
to  sell  the  shares ;  and  the  contingency  of  his  ceasing  to  be  secretary 
ia  provided  for  by  the  Dote  being  made  payable  to  order :  the  person 
taking  the  note  might  indorse  it  over  forthwith. 

C  E.  Pollock,  contra.  The  promise  ia  to  pay  nine  months  after 
the  date  of  the  note.  The  promise  is  therefore  either  to  pay  the 
person,  who  shall  be  secretary  nine  months  thereafter,  or  to  pay  the 
present  secretary  if  he  shall  be  secretary  at  the  expiration  of  that 
time.  On  either  interpretation,  the  note  is  bad,  as  a  promissory  note, 
for  oDoertatnty.  It  oaunot  be  contended  that  John  Storm,  had  he 
ceased  to  be  secretary  at  the  maturity  of  the  note,  could  then  have 
sued  on  it.  The  maxim,  ut  ret  magi»  vaUat  quampereat,  is  soand ; 
but  it  is  outweighed  by  the  importance  of  not  introdaoiDg  uncertainty 
into  mercantile  negotiable  instruments.  (He  was  then  stopped  by  the 
oonrt.) 

ot  the  mmker.  Thii  U  not*  cm«  of  fnnd,  or  ot  a  flotitloat  pajee ;  bnt  the  defect^ 
Is,  that  it  tl  a  promlie  to  pij  toms  penon  to  be  MCertiiiied  ax  peit  fatia;  uid  « 
know  no  anthorltj  to  ihow  that  noder  tnch  circamitvicei  we  cbd  hold  this  luitru-  | 
ment  to  be  a  note  pa7able  to  bearer,  beoante,  tbongh  valid  perhapi  as  an  agreement,  li 
It  cannot  b«  enforced  aiapromluoiynole.  The  prorniae  is  to  pa^to,  or  to  the  order  P^ 
«(,  an  nncertain  penon.  But,  if  founded  on  good  coiuideratlon.  It  may  probablj  fl 
^*a  ri^ti  legal  or  eqnluble  to  the  Mdetr-  Bnt  we  thUik  that  ws  ihonld  be  J 
making  a  new  InaCmmeot  if  we  were  to  hold  It  a  pTomiuory  note  pajable  to  bearer ; 
and  the  csm  does  not  fall  within  an^  cf  the  decUiont  cited  on  thii  branch  of  tba 


"Aa  we  think,  thirefora,  that  lUi  !■  not  ■  promlaiorj  note,  oar  Judgment  la  fdt 
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Jbbtis,  C  J.    I  am  clearlj'  of  opinion  tbat  tbis  jadgment  ahonlj 
be  affinned.    WliateTer  deure  ve  maj  feel  to  aid  in  eiiforoing  &  mn^ 
tract,  we  mnst  bold  that,  to  make  a  promissory  note,  there  most  be  a 
pajee  aaoertained  by  name  or  demgnation.    Now,  as  we  said  in  tfaelj 
oonrt  below,  thii  money  is  made  payable,  not  to  the  then  secretary,' 
bnt  to  the  person  who  sfaoald  be  secretary  nine  months  thence,  when'  I 
the  payment  was  to  be  made.    That  was  the  clear  intent.    As  to  the|^ 
riiares  being  deposited  in  the  hands  of  the  present  secretary,  that  if 
merely  for  security.    The  payment  itself  is  to  be  made  to  the  pei^ 
Mn  who  shall  be  secretary.     So  that,  even  if  we  look  at  the  col- 
lateral agreement  (which  I  think  we  cannot  do),  we  find  no  oertain 
payee. 

Pollock,  G.  B.,  Aldxbsoit,  B.,  Csxsswkll,  J.,  and  Cbowssk,  J^ 
concorred.  Jutfyment  affirmed? 


WATSON,  SOUTHERN,  am  MATER  v.  GEORGE  EVAN3 

Iv  TBJE   EZCHXQUBB,  Jax.   19,    1863. 
[Rtparltd  in  1  ffvrtenu  ^  CoUman,  662.] 

"DsolasjlTiov.  That  the  defendant  and  'William  Patrick  Evans 
and  George  Thomas  Evans,  on,  Ac,  made  their  joint  and  several 
pronuBBory  note  in  the  words,  letters,  and  figures  following,  and  a* 
follows,  that  is  to  say :  — 

« £100.  LxAMoroToir,  Dec  2d,  1868.   \ 

"  On  demand,  we  jointly  and  severally  promise  to  pay  Messrs. 
Joseph  Watson,  Thomas  Sonthern,  and  Daniel  Mayer,  or  to  their 
order,  or  the  major  part  of  them,  the  sum  of  one  hundred  pounds, 
with  lawfnl  interest,  for  value  received. 

"GsoBGB  Etams. 

"  William  Patrick  Etahs. 

*'  Geobge  Thoiu8  Evasb.  / 
That  the  said  makers,  by  the  said  names  following  in  the  said 
note  oontained,  that  is  to  say,  Joseph  Watson,  Thomas  Sonthern, 
and  Daniel  Mayer,  meant  the  plaintiA;  bnt  the  defendant  and 
the  sidd  other  makers  did  not,  nor  did  either  of  them,  pay  the  stud 
note. 

>  T«tM  v.  NMb,  8  C.  B.  w.  I.  681,  oeeord. 

B«eao  V.  Rtch,  1  Boo^  IBl  (apromias  to  pa/  to  heir*  of  A.B.,who  wu  Itsa 
sUve),  oMitni.— Ei>. 
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Demarrer,  and  joinder  theroin. 

Eayes,  Serjt.  {0.  E.  Coleridge  with  him),  in  support  of  the  d«> 
marrer.  The  document  is  void  for  uncertaintjr.  Is  the  money  to  h« 
paid  to  the  three  payees,  or  any  two  of  theiu  ?  Again,  do  the  words 
"  or  the  major  part  of  them  "  refer  to  the  payment  or  the  iodoraomenti 
or  to  both  ?  [Pollock,  C.  B.  Is  it  not  a  promise  to  pay  to  the  three 
penoDS  or  their  order,  or  the  order  of  the  major  part  of  them?3 
Bnppose  two  of  them  sud  "  pay  to  ns ; "  and  the  other  said  "  pay  all 
three."  If  two  alone  sued,  could  the  malier  plead  in  abatement  the 
non-joinder  of  the  third  ?  Assuming  that  the  promise  is  to  pay  sU 
three  prorided  they  agjee,  if  not  to  pay  any  two  of  them,  suppose 
they  all  disagree,  and  each  saya,  «  Do  not  pay  to  the  other."  [Mabtim, 
B.  Payment  to  one  of  several  joint  creditors  is  a  payment  to  all.j 
The  general  rule  of  law  is  qualified  by  the  express  words  of  the  oon- 
tract.  In  Bayley  on  Bills,  p.  M,  6th  ed.,  it  is  laid  down  that  "  uncer- 
tunty  as  to  the  person  to  whom  the  payment  diall  be  made  will 
prevent  the  document  from  being  a  bill  or  note;  as  making  it  payable 
to  A  or  B."  The  authority  there  cited  is  Btanokenhi^n  t>.  Blundell, 
where  Abbott,  G.  J^  and  Holroyd,  J^  agreed  that  such  a  document 
cannot  be  a  promissory  note  within  the  Statute  S  ft  4  Anne,  o.  9,  the 
promise  being  conditional,  to  pay  A  only  if  the  maker  had  not  paid  B. 
[Hastdt,  B.  Here  the  three  payees  are  suing,  which  distingoishes 
the  case  from  Blanclcenhagen  v.  Blundell.]  Who  is  to  indorse  the 
note,  the  three  or  any  two  of  them?  [Mabtin,  B.  The  words,  "or 
to  their  order,  or  the  major  part  of  them,"  mean  the  order  of  all  three 
or  of  any  two  of  them.  The  words  "  or  the  major  part  of  them  ** 
must  refer  to  the  last  antecedent  order.  Wildr,  B.  It  is, "  I  promise 
to  pay  to  all  three  or  their  order,  but  I  allow  any  two  to  sign  for  them 
all."  j  If  the  indorsement  may  be  made  by  the  three,  or  any  two  of 
them,  Slanckenhagen  v.  Blundell  is  an  authority  that  the  document  ii 
not  a  promissory  note  within  the  Statute  3  ft  4  Anue,  o.  9.  [Mabtim, 
B.  There  cannot  be  any  doubt  in  this  case,  as  the  three  payees  are 
suing.  In  the  Author's  Life,  prefixed  to  the  9th  ediUon  of  Noy*s 
Haxims  by  Bythewood,  p,  viii.,  the  following  anecdote  is  related: 
"  Three  glaziers  at  a  fair  left  their  money  with  their  hostess  while 
they  went  to  market :  one  of  them  returned,  received  the  money,  and 
absconded ;  the  other  two  sued  the  woman  for  delivering  what  she 
received  from  the  three  before  they  all  came  to  demand  it  together. 
The  csose  was  clearly  against  the  woman,  and  judgment  was  ready  to 
be  prononnced,  when  Mr.  Noy,  not  being  employed  in  the  cause, 
itnred  the  woman  to  give  him  a  fee,  as  he  could  not  plead  in  her  • 
Dehnlf  unless  he  was  employed;  and,  having  received  it,  he  moved 
in  arrest  of  judgment  that  be  was  retained  by  the  defendant,  and 
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that  tbe  caw  was  this :  the  defendant  b&d  received  the  money  from 
the  three  together,  and  vas  not  to  deliver  it  antil  the  same  three 
demanded  it ;  that  the  moae;  vas  ready  to  be  paid  vhenever  the 
Uiree  men  shonld  demand  it  tc^ther.  Thia  motion  altered  tbe  whole 
proceedings."  3    See  Brandon  v.  Scott.' 

MeUish  appeared  for  the  plaintiffs,  hat  was  not  called  a])<ni  to 
ti;gae. 

Pbb  CuBUii.*    There  mnst  be  judgment  for  the  pluntifb.  \ 

Judgment  for  tAeplatni^%M 


HOLMES  AMD  OiBKas  v.  JAQtJES. 
In  thb  Qcbxn'b  Bekch,  Araii.  16, 1866. 
[lUparUd  w  LatB  lUporU,  1  Queen't  BmiA  Separtt,  876.] 

DscLAiunoiT  hj  the  pliuntiffa  as  payees  of  a  promissory  note  ag^st 
the  defendant  as  maker.    Plea :  traverse  of  the  making. 

At  the  trial  before  Sbee,  J.,  at  the  last  spring  assizes  at  Leeds,  it 
appeared  that  the  defendant,  in  1861,  signed  the  following  instm- 
ment :  — 

"HABB0Q1.TB,  March  18, 1861.     \ 

"  On  demand,  I  promise  to  pay  to  the  trustees  of  the  Wesleyan  \ 
Chapel,  Harrogate,  or  their  treasurer  for  the  time  being,  the  sum  of   'i 
£100,  in  fonr  eqnal  instalments  of  £25  each,  each  of  such  instalments 
to  be  due  and 'payable  on  the  let  October,  annnally,  for  valne  re*  j 
oeived." 

The  plainUffs  and  four  other  persons  were  tbe  ori^nal  tmstees  ofj 
the  chapel,  the  pluntiffs  being  the  anrrivors.  A  verdict  was  retnmedl 
for  the  plaintiffs  for  the  amonnt  claimed,  with  leave  to  move  to  enter/ 
a  verdict  for  the  defendant,  if  tbe  court  should  be  of  opinion  that  thai 
instrument  was  invalid  as  a  promissory  note.  J 

Manisty,  Q.  C,  moved  accordingly.  The  instrament  sned  npon  is 
not  a  valid  promissory  note,  owing  to  the  uncertainty  of  tbe  payees. 
It  is  payable  to  the  trustees,  or  their  treasurer,  for  the  time  being ;  if 
this  be  taken  to  mean  the  trust«ea  for  the  time  being,  or  their  treasurer 
for  the  time  being,  then  it  is  uncertain  as  to  both,  and  is  bad  as  a 
promissory  note.  Cowie  v.  Stirling,  Yates  v.  Nash.*  Bat  the  priiui* 
pal  objection  to  the  instrument  is  that  it  is  payable  to  the  truMteet,  or 

1  7E.ftB.2M. 

■  Polloi^  C.  B,,  HsrtiD,  B.,  and  WSOt,  B. 

>  B  C.  B.  (n.  e.)  G81. 
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the  treaBarer,  ia  the  alternative ;  and  Blanokenhagen  «.  Blnndoll  is  s 
direct  anthority  that  this  vnoertainty  renders  the  instrnment  no  proro 
iasor;  note. 

[Bi^cKBDiur,  J.  For  all  that  appeared  in  that  case,  the  peraoni 
named  in  the  alternative  as  payees  were  strangers  in  interest;  and 
Bayley,  J.,  Bug^ests  that,  had  there  appeared  a  oommDnity  of  int«reBt( 
then  (aa  appears  here)  an  action  might  possibly  have  btei.  main* 
taiued. 

LuBB,  J,  Too  admit  that  a  note  payable  to  "  troBteee  "  is  snfiloient 
■ithont  naming  them  ?3 

Yes.    That  oannot  be  maintained  as  an  objection.* 

CooKBUBiT,  C.  J.  I  am  of  opinion  that  there  shonld  be  no  rale.  I 
folly  ooncnr  in  what  Mr.  Manisty  has  said,  that  the  payee  most  be  a 
person  certain ;  and  a  promise  to  pay  A  or  B,  apparent  strangers,  in 
the  altematiTO,  would  not  be  a  good  promissory  note ;  bnt  all  this  in- 
strnment shows  ia  that  it  is  payable  in  the  first  instance  to  the  tmstees 
aa  payees,  bnt  with  the  option  of  the  maker  to  pay  to  the  treasurer  for 
the  time  being,  as  their  agent. 

The  treaanrer  would  have  no  authority  to  sne  in  hia  own  name,  bnt 
only  to  receive  the  money  on  behalf  of  the  tniHtees.  I  think  it  would 
be  to  introdnce  nnnecessary  strictness  if  we  were  to  say  that  this  was 
not  a  valid  promissory  note ;  and  by  holding  that  the  treasurer  for  the 
time  being  is  simply  inserted  as  an  indication  that  he,  aa  the  agent 
of  the  tmstees,  ia  authorised  to  receive  payment  on  their  behalf,  no 
uncertainty  is  introduced  into  the  instrument. 

BLACKBUKCf,  J.    I  am  quite  of  the  same  opinion.    I  think  the  trae  ' - 
constmotion  of  this  instrument  is  that  it  merely  means :  I  promise  to     > 
pay  to  the  trustees,  or  their  agent  for  the  time  being  (the  latter  being  ^ 
what  is  implied  by  law),  and  I  ^ve  notice  that  the  treasurer  is  such  ' 
^enl.     This  is  carrying  out  the  intimation  of  Bayley,  J.,  in  Blancken-  ' 
hagen  v.  Blnndell,  that  if  there  had  been  any  community  of  interest  r~ 
stated  between  the  payees,  so  as  in  any  respect  to  identify  the  one  with  > 
the  other,  it  is  possible  that  an  action  might  have  been  maintained  on  J 
the  note.     I  quite  agree  with  Mr.  Manisty's  argument  thus  far.     If  I.' 
thought  the  treasurer  was  named  as  payee  so  as  to  be  able  to  indorse 
the  note  had  it  been  payable  to  order,  or  to  aiie  upon  it,  there  wonld 
have  been  an  uncertainty  which  would  have  vitiated  it  as  a  promissory 
note ;  but  this  is  not  the  construction  which  ought  to  be  put  on  the 


Shsb,  J.    I  agree  that  the  treasurer  must  he  taken  to  be  named  m 
agent. 

1  See  H«ggiiuon  0.  Harper,  2  C.  &  U.  332,  «  Tfr.  M;  mhI  the  JudgmMt  ta 
Btonn  V  Stirling,  S  E.  &  B.  842 ;  28  L.  J.  ((],  B.)  SOL 
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Lqsh,  J.  In  two  of  the  oases  dted,  no  person  was  named  except 
the  officer  for  the  time  being ;  conseqaentlj^,  of  nlecessit;,  the  officer 
for  the  time  mast  have  been  taken  to  be  me&nt  as  the  payee ;  and 
therefore,  u  tfaere  was  no  certain  peison  named  as  payee,  the  instini- 
ment  was  invalid  as  a  promiseory  Dote  or  bill  of  ezohange.  Here  the 
trosteee  are  designated  u  payees ;  and  the  promise  is  to  pay  thorn  by 
thor  agent  for  the  time  being.  Jiuia  r^/VsedL*/ 


CRirCHLEY  V.  CLARANCK. 

Lr  TBB  Einq'b  Bench,  Notekbbb  10,  181S, 

[Stporttd  in  B  MauU  f-  Selwyn,  90.] 

This  was  an  action  against  the  defendant  as  drawer  of  a  bill  of  ex 
change  for  £200 ;  the  declaratjon  contiuned  several  counts,  and  in 
one  stated  the  bill  to  have  been  made  payable  to  the  order  of  the 

pluntifi,  and  in  another  to  the  order  of (thereby  meaning  to  the 

order  of  such  person  as  the  defendant  shoald  canse  to  be  named  and 
inserted  in  the  said  bill  as  payee),  and  then  averred  that  the  de- 
fendant caused  the  name  of  the  pltuntiS  to  be  inserted,  &c.  At  the  1 
trial  before  Lord  Elleoborongh,  C.  J.,  at  the  London  sittings  after  last 
term,  it  appeared  that  the  bill  had  been  drawn  by  the  defendant  in 
Jamaica  npon  one  Henry  Man  of  London,  the  defendant  leaving  a 
blank  for  the  name  of  the  payee,  and  had  afterwards  been  negotiated 
in  this  country  by  one  Yashon,  who  indorsed  it  to  the  plaintiff  in 
payment  of  an  old  debt,  and  the  plaintiff  inserted  his  own  name  as 
the  payee.    A  verdict  was  found  for  the  plaintiff.  ~  -^ 

Denman  moved  to  enter  a  nonsuit  or  for  a  new  trial,  on  the  ground 
that  the  plaintiff  had  no  right  to  insert  hie  name  in  the  hill ;  and  he 
Bsjd  it  was  distinguishable  from  Russell  v.  Langataffe ',  because  there 
the  bill  was  filled  up  by  one  of  the  original  parties. 

LoBD  EiXEiTBOBOuaH,  C.  J.  As  the  defendant  has  chosen  to  send^ 
the  bill  into  the  world  in  this  form,  the  world  ought  not  to  be  de- 1 
oeived  by  his  acts.  The  defendant,  by  leaving  the  blank,  undertook  : 
to  be  acBwerable  for  it  when  filled  up  in  the  shape  of  a  bili  u 

Lb  Blahc,  J.  It  is  the  game  thing  as  if  the  defendant  had  made 
the  bill  payable  to  bearer. 

>  aartst«.Elbbud,fiBiM.e9;  Hulow  •  Boiwell,  16  HL  Ge,aaoanf.— B». 


-c  by  Google 


■lOT.  TH.]  KBIGBT  V.  J0HB8.  129 

Batlbt,  J.  The  iaBoing  the  bill  in  blank  without  the  name  of  tha  R 
payee  was  an  anthoiitf  to  a  botta  Jtde  holder  to  insert  the  name.  Par  I 
omiam.  Sule  r^fua«d}      ' 


KNIGHT  tf.  JOJTES. 

iH  T&B   SCPBBKB   COUST,  MiGHIQAIT,  Jtn.T  9,  187<L 
[ReporUd  in  21  ifu%<M  R^iortt,  IBl.) 

Ebbob  to  Wayne  Cironit. 

This  vas  an  action  of  aaawnpait  brought  by  Mary  Knight,  in  the 
CSronit  Coart  for  the  County  of  Wayne,  against  WilliaTu  Jones.  Tho 
plaintiff  declared  on  the  common  ooants,  with  a  notice  annexed  to 
the  declaration,  that  she  would  give  in  evidence,  as  a  promissory  not* 
tinder  the  money  counts,  an  instrameut  of  which  the  following  is  a 
copy:  — 

"  I  promise  to  pay  Mary  Knight  or  heira  the  sum  making  four  hun- 
dred and  fifty  doltu^  on  the  firat  day  of  January,  eighteen  hundred 
■ixty-eight.  Wiluam  Johxs. 

"Detkoit,  Oct.  7, 1867." 

On  the  trial,  the  plaintiff  offered  the  writing  in  evidence ;  bat  the 
defenduit  objected  to  its  admigsion  on  the  ground  that  it  was  not  a 
promissory  note,  becaose  it  was  uncert^n  as  to  the  amonnt  and  as  to 
Uie  payee. 

The  Circnit  Judge  sastuned  the  objection,  and  rejected  the  writing 
as  inadmissible  in  evidence.  A  verdict  and  jodgnaent  having  been 
entered  for  the  defendant,  tl  c  plaintiff  below  brings  error. 

D.S.AS.M.  Dv^dd,  for  plaintiff  in  error. 

8,  J,arned  and  F.  A.  Saker,  for  defendant  in  error. 

The  Court  held  that  the  instrument  ofiEered  in  evidence  was  snfB.' . 
denUy  certain  as  to  the  sum  payable  and  the  payee,  to  entitle  it  to  be  i 


admitted  as  s  promissory  note.  I  ^ 


Judgment  reverted  and  a  new  trial  ordered.^  \ 


1  Cntdil7«.Uaiiii.5THmt£2g;Atwooa«.Qrlffln,It7.&H.43ei  2C.hT.nt8, 
■.  o. ;  VanMn'  Buk  a  Btxtej,  2  Honit  886 :  lUeh  b.  Stubnck,  61  Ind.  87 ;  Amt- 
rtnog  B.  HanbiOMi,  SI  Ind.  IS ;  Dnnluun  a.  ClosK.  ^  ^^-  ^B4 ;  EUlott ».  Ch«nin^ 
SO  Hd.  tea ;  ffitdg  p.  Birkwtuk,  88  Ud.  168 ;  Aiken  v.  Cathcut,  S  Rich.  183 ;  Brii» 
nd  ■.  Bndait,  18  Qnt  8T8,  occvnf.  — Ed. 

*  Do*k  «.  Bobtnion.  1  Ban.  (N.  B.)  279  l-mbU),  aeeard. 

Bm  Bmod  b.  Pitch,  1  Boot,  181. 

Qoof .  Lockwood  V.  Jeanp,  9  Conn.  S7S. — Sb. 
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COMMONWEALTH  v.  SAMUEL  W.  DALLIN6ER 

br  THK  SuPBKux  JmncikL  CotrsT,  Massachusetts,  Juhs  26  — 

Seftembbb  1, 1876. 

[Reported  in  116  MoMaehiuetU  BqmiM,  4Q9.] 

ImtcmcENT  on  the  Gen.  Sts.  o.  162,  gS  1, 2,  charging  the  defendant 
in  the  first  count  with  falsely  making,  altering,  forging,  and  ooan- 
terf eiting,  with  intent  to  injure  and  defraud,  a  certain  promisBory  not* 
for  the  payment  of  money,  of  the  tenor  following,  that  is  to  say:—  , 
« 11,000.  BoBTOM,  May  29, 1874.    i 

"  Three  months  after  date,  I  promise  to  pay  to  the  order  of  A.  P.- 
Morse  one  thousand  -f^  dollars,  at  soy  bank  in  Boston.  Yalne  re-, 
ceived.  A.  P.  Mobsb."     ; 

The  second  count  charged  the  uttering  and  pnbliahing  as  true,  with 
knowledge  that  the  same  was  false,  forged,  altered,  and  counterfeit, 
and  with  intent  to  injure  and  defrand,  of  a  promissory  note  of  the 
same  tenor,  setting  it  forth. 

The  third  count  chai^d  the  false  making,  altering,  forging,  and 
counterfeiting,  with  intent  to  injnre  and  defraud,  of  "  a  certain  indorse- 
ment upon  a  certain  false,  forged,  and  counterfeited  promissory  note 
for  the  payment  of  money,  which  said  note  was  of  the  tenor  follow- 
ing" (as  above  set  forth),  "  and  which  said  indorsement  was  of  the 
tenor  following,  that  is  to  say,  A.  P.  Morse." 

Trial  in  the  Superior  Court  before  I^tman,  J.,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows :  — 

The  government,  in  support  of  all  the  counts  in  the  indictnient,\ 
offered  in  evidence  a  note  like  the  one  set  forth  in  the  indictment,  ez-  \ 
oept  that  the  note  bo  offered  had  wntten  upon  its  back  '■  A.  P.  Morse." 
One  of  the  witnesses  for  the  government,  to  whom  the  offered  note 
was  uttered,  testified  that  the  name  on  the  back,  A.  P.  Morse,  was 
there  at  the  time  the  note  was  ntt«red  to  him  by  the  defendant.  The 
defendant  objected  to  the  admission  in  evidence  of  the  note,  ns  not 
being  the  note  set  forth  in  the  oounts  of  the  indictment ;  but  the  judge 
admitted  the  evidence. 

At  the  close  of  the  evidence  of  tbe  government,  the  defendant 
Hked  the  judge  to  rule  that  a  verdict  of  not  guilty  be  rendered  by 
reason  of  a  variance,  because  the  n'^te  offered  by  the  government,  and 
admitted  in  evidence,  was  not  the  note,  a  copy  of  which  purported 
to  be  set  forth,  accordii^  to  its  tenor,  in  the  indictmeuL  The  judge 
declined  so  to  rule. 

The  defendant  aaked  the  jndge  to  rule  that  a  writing,  such  as  set 
Eorth  in  the  indictment,  could  not  be  tbe  subject  of  forgery,  unless  the 
name  of  the  maker  and  payee,  they  being  one  and  the  same  person, 
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lie  indorsed  on  the  back ;  and,  onleas  indoraed,  the  paper  was  a  nallitjr^ 
not  fixing  any  pecaniaiy  liability  npon  any  one.  The  judge  declined 
M>  to  role,  and  ruled  that  the  writing  set  forth  in  the  indictment  waa 
properly  described  as  a  promissory  note. 

The  evidence  at  the  trial  was  that  there  was  bnt  one  A.  P.  Mors^ 
and  he  testified  that  the  ugnatnre  on  the  note  was  not  his.  It  ap- 
peared that  the  note  was  in  the  hands  of  the  district  attorney  at  the 
time  the  grand  jury  found  the  bill,  and  the  principal  witnesses  testified 
before  that  body.  The  defendant  offered  no  evidence.  The  jury 
returned  a  verdict  of  guilty  on  all  three  connts ;  and  the  defendant 
alleged  exceptions. 

C.  (T.  £roQJa,  for  the  defendant. 

W.  G.  CoSnim,  Assistant  Attorney-General  (O.Ji.  Thiin,  Attorney- 
General,  with  him),  for  the  Commonwealth. 

Wbllb,  J.  It  appearing  in  evidence  at  the  trial  that  there  was  but 
one  A.  P.  Morse,  it  followed  that  the  writing  which  purported  to  be  _  ] 
signed  by  him  purported  also  to  be  payable  to  his  own  order.  Such  1 1 
a  writing  would  not  oonstitute  a  oontract,  and  therefore  would  not  I 
become  a  promissory  note  until  indorsed  by  him.  With  this  fact  in/ 
the  case,  all  the  allegations  of  the  first  and  second  connts  being  bus./ 
tained  by  proof,  the  oSenoe  of  forgery,  or  uttering  a  forged  promissoryj 
note,  would  not  be  made  out.  l^ 

The  exceptions  must  therefore  be  sustained  as  to  the  first  and  seoood 
conntB. 

The  th 

Morse  apon  the  Bame  note.    With  that  indorsement,  it  purported  toi* 
be  a  valid  contract,  and  was,  in  form,  a  promissory  note.     Both  the! 
body  of  the  note  and  the  iudorsement  are  set  oat  in  the  indictment.! 
The  allegation  that  the  defendant  forged  the  indonement  upon  aj 
promissory  note  may  well  be  sustdned,  although  the  writing  became^  ' 
s  promissory  note  only  by  means  of  snoh  indorsement.     The  principal  ^ 
allegation  may  be  taken  to  have  reference  to  the  character  of  the  !□• 
Btrament  when  so  indorsed.    In  setting  forth  the  instiiiment  and  the 
indorsement,  the  designation  of  the  face  of  the  writing  as  the  note 
may  be  taken  to  have  been  by  way  of  distinction  merely,  and  not  as 
qualifying  or  limiting  the  sense  of  the  previous  allegation.    As  to  this 
count,  the  exceptions  are  Ooerruled.^ 

>  "  Paku,  B.  Id  thii  cue,  ire  thtnk  the  nile  to  enter  a  verdict  for  the  plahitiS  '• 
•bcMM  be  made  absolate.  The  pUindlT  declared  on  a  note  for  ^160  at  two  months,  . 
flude  bj  the  defendant,  and  payable  to  beanr,  which  the  defendant  deUvered 
to  MM  J.  E.  Eenl  and  Kent  Indoned  to  the  plainUff.  The  defendant  pleaded 
Ihst  be  did  not  make  the  note.  On  the  trial,  the  pltdntiff  produeed  a  note  COT- 
(i^iHiduig  in  date,  made  b;  the  defendant,  wbereb;  he  promited  to  pay  to  hit 
fwa  order  £160  two  monthi  after  data.    The  note  vm  Indoned  in  blank  bj  tlie  ; 
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fcfflBduil,  and  kfterwardi  bj  J.  E.  Kent  Uj  brotbcr,  CIwddcII,  objeetsd  tal 
tlw  racelpt  of  thi  note  In  erfdeim,  on  the  ground  of  Tuiuice,  and  tbat  U  km 
not  k  tiol«  within  the  St&tnte  S  &  4  Anne,  c.  9,  uid  not  obllgitorj  u  a  note ;  and, 
if  w,  that  it  reqaired  a  itunp  m  an  agreeineiit,  oi  that  the  iDdnraement  b j  Kent 
made  it  a  new  note,  (o  that  It  required  a  new  note  Btamp,  Lord  Demuan  allowed 
the  obJectJoDi,  reeerring  the  pointe.  On  ihowing  came,  the  prlndpal  queatioo  wm 
what  the  effect  of  Ihii  initmment  wu  ai  it  lEood  originally  Iwfore  It  wat  indsned, 
and  whether  it  wai  within  the  Btatate  8  &  4  Anne,  c  9,  a  good  and  valid  note,  ^j- 
able  to  the  order  of  the  maker.  The  opinion  of  thii  coart  and  that  of  tlie  Queeo'a 
Bwich  u  Id  thli  point  are  at  Tariance  with  one  tnother.  In  Flight  v.  Maclean,  tlii* 
Bonrt  held,  on  tpedal  demoirer  to  the  flnt  count  of  a  declaration  ttaling  a  note  paj* 
able  to  the  order  of  the  malier,  and  Indoned  to  the  pUiatiff,  that  the  count  waa  bad, 
•nch  a  note  not  being  within  the  (t&tnte  o(  Anne.  The  caee  of  Wood  n.  Mfttott 
afteiwardi  came  on  in  tbe  Queen'i  Bench.  It  wat  an  action  on  a  limilar  note  in- 
dorsed to  the  plaintiff.  A^ter  rerdlct  for  the  plaintiff,  a  motion  wai  made  in  arrett 
ot  Judgment ;  and  the  court  discharged  the  rule,  holding,  after  a  minute  examinv 
tim  of  all  the  proTition  of  the  ttatnle  of  Anne,  that  inch  a  note  waa  within  that 
(t«tnte,  and  auignabie  by  Indonenient.  Thongh  these  decisions  are  not  at  Tariance, 
as  will  be  afterwards  expl^ned,  the  construction  of  the  statute  bj  the  two  courts 
differs.  After  a  careful  perusal  of  the  statute,  we  matt  say  that  we  do  not  thlnlt 
that  It  eTer  contemplated  the  case  of  notes  payable  to  the  maker's  order,  whicb  an 
incomplete  instrnmenti,  and  have  no  binding  effbct  on  any  one  till  indoned.  The 
oonrt  of  Queen's  Bench  ttion^ht  that,  thongh  the  flnt  part  of  the  fint  section  of  the 
Statnla  of  Anne  applied  onlj  to  notes  payable  to  another  person,  or  his  order,  or  to 
bearer,  which  notes  it  makes  obligatory  between  the  parties,  yet  that  the  second  part 
applies  to  every  note  payable  to  any  person,  and  therefore  includes  a  note  payable  to 
the  maker  or  his  order.  It  appears  to  ns  that  this  Is  not  the  meaning  of  tliil  part  of 
the  section,  which  is,  as  we  think.  Intended  to  make  those  instruments  to  which  it 
had  prcTiously  given  an  obligatory  effect  between  tlie  original  parties  tranaferable  to 
third  persons,  so  as  to  enable  then  to  sue  upon  them  as  upon  the  transfer  of  bill* 
of  exchange.  The  previous  part  of  the  section  had  given  to  tiie  payee,  when  the 
note  was  made  payable  to  another  person,  or  to  another  person  or  order,  and  U> 
the  bearer,  whoever  at  any  time  he  might  be,  a  right  to  sue  ;  thus  providing  entirely 
for  notes  payable  to  bearer,  whether  In  the  hands  of  the  original  or  a  subsequeot 
bearer.  And  then  the  section  proceeds  to  make  a  class  of  notes  payable  to  a  persca 
or  Older  transferable.  We  think  that  the  legislature,  by  the  second  part  of  the  sec- 
tion, could  only  mean  to  make  that  instrumeot,  which  gave  a  right  to  sne,  assign- 
able ;  and  no  right  to  sue  conld  exist  in  any  one,  in  the  case  of  a  note  payable  to  the 
maker's  order,  until  the  order  was  made  in  the  shape  of  an  indorsement ;  until  tbat 
indoieement  was  made,  it  was  an  imperfect  instrument,  and  in  truth  not  a  poiai*- 
sory  note  at  all,  and  consequently  not  transferable  under  the  statute.  Wliat,  then, 
is  the  eKct  of  the  indonement  to  another  person  1  We  think  it  was  to  perfect  th» 
iDCompl^te  instrument,  so  that  tlie  original  writing  and  indorsement  taken  together 
became  a  binding  contract,  though  an  lafonnal  ooe,  between  the  maker  and  tbe  Ia 
dorsee,  and  then,  and  not  till  then,  it  became  an  assignable  note. 

"  It  is  well  settled  that  no  particnlar  form  of  words  U  necessary  to  constilnta  a 
pfomissory  note.  If  a  man  draws  an  instrument  In  the  form  ot  a  bill  of  excbaoge.  OS 
himself,  and  accepts  it,  it  is  a  promissory  note.  If  he  says,  '  I  pay  to  A  B  £100,* 
aod  adds  an  address  to  the  instrument,  it  may  be  declared  on  as  a  note.  What,  Ihe^ 
u  Uh  meaning  of  the  inslruiaeat  in  question)  Before  the  indorsement,  it  may  ba 
oontldered  to  be  a  promise  to  pa;  XI60,  two  months  after  date,  to  the  person  to 
wh'.ai  the  makv  should  afterwards,  by  Indorsement,  order  tbe  amount  to  be  fM, 
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nch  Indoneiiimt  being  Intended  to  bare  tbe  tame  opention  m  If  pnt  on  a  completa 
Bote.  If,  tli6n,  the  Indonement  ■bonld  be  to  a  partietilai  penon,  or  to  A  B,  or  bli 
order,  It  troold  be  a  note  payable  to  that  penon,  or  to  A  B  or  bi«  order  (a) ;  and  if 
fat  blank,  it  woald  be  pajable  to  bearer  [b]  in  like  manner  ai  a  aum  aecured  bj  a 
complete  note  woald  have  been  by  ilmilar  indoraementa.  It  may  follow  aa  a  oon- 
•eqneiice  that  the  bolder  might  fill  np  the  blank  Indonement  by  writing  otw  U 
lili  own  name,  and  ■□  make  it  payable  to  lilmself,  atthongh  it  ii  not  neceatary  to  do> 
lermiMe  that  point ;  and,  reading  the  note  as  payable  to  bearer,  an;  one  may  afler^ 
watda  indone  bia  own  name,  and  lo  make  himielf  liable  to  lubaeqnent  holden.  a* 
flw  indoner  of  a  complete  note  payable  to  liearer  would  do.  Story  on  Hotee,  {  182. 
"  It  appean  to  us,  then,  that  the  instroment  in  thia  case  wai,  when  it  lint  becaiM 
a  binding  promiBaory  note,  a  note  payable  to  bearer,  and  conaeqnently  wai  properly 
deacribed  in  tlie  declaration. 

"  Thia  Tiew  of  the  caae  reconcllea  the  deoialon  of  thIa  court  in  Flight  it.  Maclean 
with  that  of  the  Qneen'a  Betich  in  Wood  v.  MytCon  ;  but  not  the  reaaona  giren  tor 
thoae  deciaioni.  In  tbe  caae  in  thii  court,  the  declaration  waa  bad  on  apeclai  demur> 
rer,  aa  it  did  not  aet  oat  the  legal  effect  of  the  Inatrument.  In  tbat  in  tbe  Qneen'a 
Ben^  the  motion  being  for  arreat  of  Judgment,  the  declantloo  waa,  in  tubatance, 
good ;  for  it  aet  out  an  InartiSclal  contract,  wtiiub  bad  tbe  legal  effect  of  a  raUd  nota 
P^able,  aa  atated  on  tbe  record,  to  the  plaintiff. 

"  The  difibrence  between  the  two  conrta  in  the  coiutmction  of  tbe  atatate  la  of  no 
practical  conaequence,  aa.  In  oar  riew  of  tbe  caae,  aecnritiei'In  thia  informal,  not  to 
•ay  abaard,  fonn  are  gtill  not  ioTatid ;  and  It  might  lie  of  mnch  inconrenlence  it  they 
were ;  for  there  is  no  doabt  tbat  tbia  form  of  note,  prolmbly  introduced  long  after 
tbe  atatate  of  Anoe,  and  tor  what  good  reason  no  one  can  tell,  haa  become  of  lata 
yeara  exceedingly  common  ;  and  it  ia  obvloot  tbat,  nnUl  they  are  indoraed,  they 
moat  alwaya  remain  in  the  handa  of  the  maker  himaelf,  and  ao  he  can  nererba 
liaUe  npon  them. 

*■  Tbe  obJecUoo  to  the  stamp,  in  our  view  of  the  caae,  cannot  prerail,  a*  the  note 
waa  a  ralid  note  at  two  moatba,  payable  to  bearer  u  toon  aa  the  indorseoieDt  waa 
pvt  upon  It;  and  oar  Judgment  la  that  the  rule  be  made  abaolnte."  Hooper  r.  Wil 
Qaint,  2  Ex.  18. 

[a)  Gay  r  lender,  S  C.  B.  SaS,  8flS;  Wood  >.  Uytton,  10  Q.  B.  606;  Scnll  r. 
Edwaida,  13  Ark.  2<,  aeeard.  —Ed. 

m  Brown  e.  De  Winlon,  6  C.  B.  886 ;  Haatert  v.  Baretto,  6  C.  B.  188 ;  Abaolon  r. 
Uarka,  IIQ,  B.  l^;EDnUi'.  HaBtloga,4AU.  (K.B.)462;  Blgelowir.Colton.lSQray, 
800,  aaxrd.  See  alao  FUght  r.  McLean,  IS  H.  A  W.  61 ;  Lea  a.  Branch  Back.  8 
Port  110;  Eayaerg.  Hall,  B6IU.  611;  Faoa  v.  Welmendlng,  U  Bath,  Ul;  Roberta 
e.  Kane,  04  Me.  108;  Miller  r,  Weeka,  29  Fa.  SB;  Blackman  a.  Green,  34  Vt.  IT. 
(Coot  tJ.  8.  V.  Wbile.  a  Hill,  164,  a  promlae  "  ro  pay  to  the  order  of  the  Indoraer't 
■•me,"  te.) 

But  atrlctly,  auoh  notea,  even  when  indoraed  In  bUnk,  are  Incomplete,  althongh 
a*  boVder,  by  inaerUog  apt  worda,  may  make  them  complete  notea  payable  to 
beanr,  or  to  a  pardcnlar  penon. 

A  note  payable  by  a  Arm  to  one  of  the  partner*,  or  noa  vata,  although  not  en-H 
breeable  by  the  p^ee  at  law,  bat  only  by  hli  indonee,  ia  nerertheleaa  a  ralid  aecu-I ' 
lity  aa  toon  aa  itaued  to  the  payee.    Hurdock  d.  Caratben,  21  Ala.  786 ;  WoodmanU 
>.Bootbby,  06He.889;  Rlcbarda  v.  Fottcr, 9  AIL  627 ;  Smitbv.Laaber.&Cow.BaS- 
Onntber  r.  Kidder,  48  Vt  861.  — Ed. 
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SECTION  vni. 

A  BiB  ar  Note  it  eompUte  only  upon  Delivery. 

CHAPMAN  t..  COTTRELL. 

In  tqb  Exchbqubb,  June  8,  1^6. 

{Brpiirtid  in  IS  Wtddy  Reporter,  848.>] 

Tub  defeadaot  was  a  British  ntbjoct,  residing  at  Florenoe.  13m\ 
Dsde  and  signed  at  Florenoe  a  promissory  note  in  favor  of  the  Union 
Bank,  of  London,  of  Tfaich  the  plaintiff  was  public  officer,  and  sentj 
the  note  by  post  to  bis  brother  in  London,  who  delivered  it  to  the  I 
bank.  The  plaintiff,  on  behalf  of  the  bank,  isaued  a  writ  according  to  j 
the  18th  section  of  tbe  Common  Law  Procedure  Aot,  1862. 

Henry  Jiimei  {Sarington  with  him)  moved  to  set  aside  tbe  writ. 
Tbe  act  requires  that  there  shoold  be  a  cause  of  action  which  arose 
within  tbe  jurisdiction ;  and  that  means  that  the  whole  caaseof  action 
should  so  arise.  Sicbel  v.  Boroh.*  And  the  signature  of  the  note  is, 
at  any  rate,  a  part  of  the  oaase  of  action.  The  making  of  a  note  is 
the  fame  thing  as  the  acceptance  of  a  bill,  and  where  the  acceptor  of 
a  bill  wrote  his  name  in  one  jurisdiction,  and  delivered  the  bill  in 
another,  it  was  held  that  the  cause  of  action  arose  in  the  fonner 
jurisdiction.  Roff  v.  Miller,*  Wilde  v.  Sheridan ;  Stor}''s  Conflict  of 
Laws,  S  213.  [Mabtdt,  B.,  referred  to  Cox  v.  Troy.]  [CBAinoLL, 
B.  In  the  case  of  a  bill,  the  doooment  is  the  property  of  the  drawer. 
It  is  not  BO  with  a  note.] 

Mabtin,  B.  I  think  it  is  quite  clear  that  this  rale  must  be  refusedl^ 
The  facts  are  these.  A  gentleman  in  Florence  makes  a  note,  and 
sends  it  to  his  agent  in  London  to  be  delivered  to  the  payees.  Now, 
upon  these  facts,  I  think  it  quite  clear  that,  in  point  of  law,  it  oon- 
tinued  in  hia  possession  just  as  much  as  if  it  was  in  his  pocket  until  it 
was  delivered,  and  that  till  then  do  contract  arose.  The  case  of  Cox 
V.  Troy  is  in  point.  Bayley,  J.,  there  says  :  "The  question  is,  when 
the  drawee  comes  under  an  engagement,  whether  by  tbe  act  of  writ- 
ing something  on  the  bill,  or  by  the  act  of  oommoni eating  what  i> 
written  to  the  holder ;  and  I  have  no  difficulty  in  saying,  from  priii> 
ciples  of  common  sense,  that  it  is  not  the  mere  aot  of  writing  on  th* 
Wl,  but  the  making  a  oommunioation  of  what  is  so  written,  that  hinda 

•  W  I.  J.  C.  P.  «•. 
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the  acceptor ;  for  the  making  tbe  commanication  is  a  pledge  by  him^ 
to  the  party,  and  enables  the  bolder  to  act  apon  it.  But,  while  \\\ 
remiuiis  id  tbe  drawee's  bands,  it  seems  to  me  the  acceptance  is  not 
folljr  biDding  on  the  person  who  signed  it :  and  he  is  at  liberty  to  lay, 
before  he  parts  with  it, '  I  have  not  yet  entered  into  an  engagement 
to  accept.' "  And  Holroyd,  J.,  for  whose  opinion  I  have  the  greatest;., 
respect,  4br  he  was  one  of  tbe  best  judges  that  ever  sat  on  the  bench, 
says  tbe  same  thing. 

BRurvBLi^  B.  I  am  of  the  same  opinion,  and  for  the  same  rea-T 
sons.  There  is  no  pretence  for  saying  that  any  contract  existed,  or  ■_  ■ 
that  the  bank  acquired  any  interest  in  or  title  to  the  document  till  it ,  - 
was  delivered  to  them  by  the  defendant's  brother.  ^ 

Chaniieli.,  B.,  concurred.  Jt^de  r^fUted.' 

1  BeUKl^ckird,69He.  8B«p<«t«T,C90;  I^Trence  v.  B«uett,6  All.  IGD.oeeorif. 

SlmlUrlr  when  the  Tklidit^  of  s  bill  or  note  depends  apon  the  time  of  tta  eieciA 
tiOD,  the  time  of  Itj  dellTerj  la  aloae  to  be  coniidered.  8«Tiige  d.  Aldren,  2  StarlH 
332 ;  Ex  pant  Ha^ward,  L.  R.  0  Ch.  M6;  Aldrldjce  v.  Branch  Bank,  17  Ala.  4& ; 
FbnagaD  p.  Mi.jer,  41  Ala.  183 ;  King  «.  Fleming,  72  III.  21 ;  Dotioney  v.  Dahonej, 
7  Biuh,  217 ;  Hilton  ■>.  HoaghtoD,  S6  Me.  14S ;  Baylej  u.  Tsber,  G  Mui.  290  j  HiU 
V.  Dunham,  7  Qnj,  54-$;  FriUch  r.  Helalen,  40  Mo.  666;  Clougli  v.  Davla,  9  N.  H. 
600;  LaDtingi'.  Oalne.S  Johnt.800;  MutId  r.McCullum,  20  John*.  288;  Woodford 
o.  Dorwin.  8  Vt.  S2 ;  Lorejoj  v.  Whipple,  18  Vt.  879 ;  Gon  o.  Whiinej,  24  Vt.  187. 

It  ia  almoit  needleia  to  add  that  no  obligation  whatever  altachei  to  an  undeliTJj 
ered  bill  or  note.  Diiher  a.  Pitber,  1  P.  Wma.  2M ;  Churchill  v.  Gardner.  7  T.  S.l 
t»S;  Gough  V.  Findon,  7  Ex.  48;  Cnrtli  v.  Gonnan,  19  III.  141;  Hant  d.  Weir,  29 
DLSS;  Artcberv.  Whalen,  1  Wend.  179;  Binnef  v.  PlDniler,  fi  Vt.  eOO;  Chamber- 
lain  c.  Hoppi,  8  Vt  94 ;  Thomat  v.  Watkina,  IS  Wia.  649 ;  Hilltdale  College  b. 
Thoroai,  40  Wit.  661. 

Nor  to  a  bill  or  note  dellrered  In  the  lint  Initance  to  one  who  it  not  the  payee,  aafl 
wb«r«  B  ditcoaota  a  note  payable  to  A.    Firtt  Bank  v.  Strang,  72  III.  669 ;  Adanw  i\ 
Bank  tn  Jonet,  16  Pick.  674 ;  Fretcott  b.  Briniler,  6  Cntb.  SSS ;  Dewey  v.  Cochran, 
4Jacie«(!f.  C.j,  184.    It  baa  been  held, howerer  (l.|  that  B  may  gue  In  luch  catM  iaT. 
A'a nanw  whh  A't  conaent.  Browningv. Fountain,  IDdt.  13;  Granite  Bank n.  EIUt,\i 
43  M«.  867 ;  Bank  of  Newbury  v.  Band,  88  N.  S.  166 ;  Rutland  Bank  k.  Buck,  fi 
Wen±  66;  Bank  of  Newbury  n.  Rlchtrda,  36  Vt.  281;  or  even  (2)  aRainit  A'a  wlll;^ 
Famtwortho.  Sweet,  6  N.  H.  287 ;  Cltnton  Bank  b.  Ayar,  16  Oh.  282  {tmbl*);  Far-^ 
men' Bank  d.  Humphrey,  36  Vt.  664;  Trimbles.  Bankof  Orenada,  10  Miai.  623;  or 
(3)  that  B  may  aue  not  In  name  of  A,  but  aa  B,  of  tbe  name  of  A.    Hunt  v.  Aldrlch,[] 
27  N.  H.  81 ;  or  (4)  under  tbe  code  that  B  may  sue  in  hia  own  name  at  being  tbj] 
nal  party  in  inierest.    Sponler  b.  Brigp,  IT  Ind.  629 ;  Barrick  tr.  Auttlo,  SI  BmUI 
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SECTION    IX. 
Ambiguout  Itutrvmentt. 

KDIS  V.  BUHT. 

Ih  thb  Kino's  Benoh,  Mat  4,  1827. 

[Reported  ftt  t  BarnaaUl  ^  Crttmodi,  433.] 

Amuvpstt  for  sheep,  lamtis,  and  cattle,  gold  and  delivered  by  tlis 
pluntiS  to  the  defendant,  at  his  request.  Plea:  general  iasne.  At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  last  Middlesex  sit* 
tings,  the  plaintiff  proved  that  he  had  sold  to  the  defendant  cattle,  to 
the  value  of  £78  10<./  bat  it  further  appeared  that  the  defendant 
gave  the  plaintiff  in  payment  of  that  sum  a  bill  of  ezcbange  for  £86 
2*.,  which  was  duly  paid,  and  the  following  instrument,  for  £44  lit.  Sci, 
which  waa  not  paid  :  — 
"  £44  lU.  5d.  LoHSOK,  6th  Angnst,  1826. 

"Three  months  after  date,  I  promise  to  pay  Mr.  John  Bnrj,  or 
order,  forty-four  pounds  eleven  shillings  and  five  pence,  value  re- 
ceived. 

"J.  B,  Gbothebot,  Jobn  Bitbt. 

"85  Monntague  Plaoe,  (Indorsed)  Jobs  Bdbt."- 

**  Bedford  Square." 

Grutberot's  name  was  also  mitten  across  the  instrmnent. 

It  was  contended  that  this  was  a  bill  of  exchange,  and  that  the\ 
plaintifTwas  bound  to  prove  that  he  had  g^ven  due  notice  of  the\ 
dishonor  of  the  bill  to  defendant.  On  the  other  hand,  it  was  in-j 
usted  that  it  was  a  promissory  note,  and  that  the  defendant,  as  the/ 
maker,  was  at  all  events  liable  upon  it  as  snch.  Lord  TenterdehJ 
reserved  the  point ;  and  the  jnry  found  a  verdict  for  the  plaintiS 

Campbell  now  moved  to  enter  a  nonsuit.  In  Gray  «.  Milner,  an 
instrument  drawn  payable  to  the  drawer  or  his  order,  at  a  particular 
place,  without  being  addressed  to  any  person  by  name,  but  whicih  waa 
afterwards  accepted  by  the  person  residing  at  the  place  where  it  waa 
made  payable,  was  held  to  be  a  bill  of  exchange ;  and,  in  Allan  o. 
MawBon,'  it  was  held  that  an  instrament  which,  on  common  observe 
tion,  appeared  to  be  a  bill  of  exchange  might  be  treated  as  such, 
though  words  were  introduced  into  it,  for  the  purpose  of  deception, 
which  might  make  it  a  promissoiy  note.  There  the  bill  was  drawn  by 
Uawson,  and  contained  a  request  to  the  drawers  to  pay;  but  the 
i4CuDp.ll6. 
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vord  at  was  written,  in  very  small  letters,  before  die  names  of  ih» 
drawee;  and  they  refused  to  pay  it.  In  Shnttleworthv.StepbenB,it 
was  held  that  an  inatrament  in  the  oommon  form  of  a  bill  of  ex- 
change, except  that  the  word  at  was  substituted  for  to  before  the 
name  of  the  drawees,  might  be  declared  upon  as  a  bill  of  exchange. 
Lord  Ellenborongh,  indeed,  was  of  opinion  that  it  might  also  be 
pleaded  as  a  promissory  note,  at  the  option  of  the  holder.  If  this 
were  a  promissory  note,  it  was  anneoeasary  to  insert  in  it  the  name  of 
J.  5.  Grutherot. 

LoBD  Tehtb&dbit,  C.  J.    This  is  an  instrament,  at  least,  of  a  very 
ambignous  character.     In  form,  it  is  a  promissory  note ;  for  it  oonTl 
tains,  in  terms,  a  promise  to  pay  the  sum  mentioned  in  it.    Bat  then,  • 
in  the  comer  of  it,  there  is  the  name  of  Grutherot ;  and  it  appears  I 
that  hie  name  is  also  written  across  the  inatrament.    In  that  respect  I 
although  it  does  not,  in  terms,  contain  a  request  to  Grutherot  to  pay 
yet  it  resembles  a  bill  of  exchange.    It  is  an  instrument,  therefore,  oi  'i 
an  ambiguous  natnre ;  and  I  think  that,  where  a  party  issues  an  instru 
ment  of  an  ambiguous  nature,  the  law  oug^t  to  allow  the  holder, 
bis  option,  to  treat  it  either  as  a  promissory  note  or  a  bill  of  ex 
change,    "niat  being  so,  I  think  it  was  competent  to  the  plaintiff  ii  J 
this  case  to  consider  this  as  a  promissory  note ;  and,  if  so,  the  notice 
of  the  dishonor  was  unnecessary. 

Batlbt,  J.  I  think  that  this  was  a  promissory  note,  containing  an 
intimation,  on  the  part  of  Bury,  that  he  would  pay  at  Grutherot's 
bouse ;  and  I  think  also  that,  where  a  party  frames  his  instrument  in 
such  a  way  that  it  is  ambiguons,  whether  it  be  a  bill  of  exchange  or  a 
promissory  note,  the  party  holding  it  is  entitled  to  treat  it  either  bm 
one  or  the  other,  and  that  the  plaintiff  ought  not  to  be  defeated  by 
the  party  who  framed  the  instrument  being  allowed  to  say  that  it  is  a 
bill  of  exchange. 

Hoi^BOTD,  J.  It  seems  to  me  that  it  was  the  design  of  the  drawer 
of  this  instrument  to  hold  oat  to  the  party  taking  it  that  be  might 
treat  it  either  as  a  bill  of  exchange  or  a  promissory  note.  Beudes, 
the  words  of  sd  instrument  are  to  be  taken  most  strongly  against  the 
party  using  them  ;  and,  therefore,  if  there  be  any  ambiguity  in  the 
words  of  this  instrument,  they  ought  to  be  construed  favorably  for 
the  plaintiff,  and  gainst  the  defendant,  who  made  the  instrument. 
Besides,  until  Grutherot  put  his  name  to  this  instrument,  it  was 
clearly  in  terms  a  promissory  note ;  and,  having  been  once  such,  the 
fact  of  his  having  afterwards  put  his  name  to  it  as  acceptor  cannot 
alter  the  nature  of  it. 

Litti:bdale,  J.  It  seems  to  me  that  this  was  a  promissory  note. 
Ttb^^  with  the  words,  "I  promise:"  it  contuns  a  promise  to  pay 
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and  that  is  the  form  of  a  promisBOTy  note.  Bnt  it  is  alleged  tbat 
there  is  aometbiDg  at  the  foot  of  the  iDstrnment  which  oomerts  it 
into  a  bill  of  exohaoge.  A  bill  of  exohango,  however,  is  addressed 
to  another  person,  and  contains  a  request  to  the  drawee  to  pay  the 
same.  In  order  to  make  this  a  bill  of  exchange,  the  words  "  I  prom- 
ise "  most  be  rejected ;  and  those  words  constitute  tbe  essential  diffor- 
onoe  between  a  bill  of  exchange  and  a  promissory  note.  I  think  that 
thev  ong^t  not  to  be  rejected.  Suppose  they  were  rejected,  could  this 
inBtmment  then  bare  been  declared  upon  as  a  Inll  of  exchange  before 
Grutherot  accepted  it  f  If  it  could  not,  then  it  was  not  a  bill  of  ex- 
change at  that  time ;  and,  if  it  was  once  a  promissory  note,  Grutherot, 
hj  pattti^  his  name  to  it,  oonld  not  make  it  a  bill  of  exchange. 


MILLER  V.  THOMSON. 
Iw  TBB  Common  Pucas,  Not.  28,  1841. 

[Stported  m  8  Maying  j-  Orarngtr,  676.] 
AmuvPBiT  agiuttst  the  maker  of  a  promissory  note  for  £100,  pay- 
able  te  tbe  order  of  John  Cogan  Francis  at  six  months  after  date,  and 
indorsed  by  Francis  to  the  plaintiff. 

The  declaration  bod  originally  contained  a  count  on  a  bill  of  ex- 
ohange ;  bnt,  npon  a  statement  that  one  instrument  only  existed,  the 
pluntiff  was  put  to  his  eleoUon,  and  the  count  on  the  bill  was  struck 
out. 

Pleas:  first,  non/<$ot(/  secondly,  tliat  tbe  note  was  obtained  from  the 
defendant  by  tbe  fraud  and  covin  of  Francis,  whereof  tbe  plaintiff  had 
notice  at  the  time  of  the  indorsement ;  thirdly,  that  the  note  was  bo 
obtained,  and  was  indorsed  to  tbe  plaintiff  without  consideration. 

At  the  trial  before  Tiadal,  C.  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  term,  the  following  instnunent  wss  produced  in 
evidenoe :  — 

"LoirooN  Tkadss*  Joint  Stock  Banung  Compaiit,\ 
"DOEKDIG,  SlJBBBT,  24th  Aug.,  18S9. 
"  Six  months  after  date,  pay,  without  acceptance,  to  tbe  order  <rf 
John  Oogan  Francis,  Esq.,  £100,  value  received. 
(Signed)        "  For  the  Directors. 

"Thomas  Nxwham,  Mmagir. 
(Addressed)  "  The  London  Trades'  Joint  Stock 

Banking  Company,  88  Qracechnrch  Street,  Iiondoa.** 

I  BnuUton  «.  UcMnrnj,  U  AU  828,  aeeerd, 
Am  Moldrow  ».  CsUwdl,  T  Mo.  66S.— Bd. 
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Tb«  words  in  ilalica  vere  in  the  handwritiDg  of  Francis,  the  »• 
iDidnder  being  &  printed  form.  Both  Francis  and  the  defendant 
were  directors  of  the  company,  which  had  a  branch  bank  at  Dorking, 
of  which  Kewbam  was  the  manager. 

On  the  part  of  the  defendant,  it  was  contended  that  the  issue  was 
not  prored,  inasmach  as  the  ioBtrament  produced  was  not  a  promissoiy 
note,  bnt  a  bill  of  exchange.  For  the  plaintiff,  it  was  urged  that  the 
mstrament  being  ambigaons  in  its  form,  it  might  be  treated  either  as 
a  note  or  as  a  bill,  at  the  option  of  the  holder;  and  that  supposing  it 
to  be  necessary,  it  was  competent  to  the  learned  judge,  nnder  the  3 
A  4  Wm.  17.  c.  42,  f  23,  to  direct  the  record  to  be  amended.  Hia 
lordship  niled  that  there  was  no  variance  between  the  allegation  and 
the  proof,  and  he  also  directed  that  the  special  matter  should  be  in-^ 
dorsed  on  the  record,  whereupon  a  verdict  was  taken  for  the  plaiudfl!  j' 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit.        I 

OhtmneH,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  enter- 
ing a  nonsuit  pursuant  to  the  leave  reserved,  against  which 

Sir  ITtomaa  WUde,  Seijt,  now  showed  cause.  This  is  an  instra- 
ment  issued  by  the  London  Trades'  Joint  Stock  Banking  Company, 
and  directed  to  the  uompany.  To  this  instrument  there  were  no  parties 
except  the  payee  and  Thomas  Newham,  the  manager  of  the  bank, 
who,  as  representing  the  directors,  is  the  only  party  incurring  respon. 
sibility  ;  which  is  made  more  evident  by  the  circnmstance  of  the  bill 
being  directed  not  to  be  excepted.  In  a  large  undertaking,  as  this 
was,  there  would  naturally  be  some  partners  upon  whom  the  manage- 
ment would  more  particularly  rest;  but  this  does  not  prevent  the  sot 
of  the  managing  partner  being  the  act  of  the  partnership.  The  words 
"for  tue  directors"  mean  "  by  order  of  the  directors."  But  a  bill 
drawn  by  a  party  on  himself  is  nothing  more  than  a  promissory  note. 
This  was  an  instrument  issued  by  the  same  persons  who  were  to  pay. 
[TiNDAi.,  C.J.  The  whole  transaction  is  by  one  company.}  It  isone 
braDcb  of  the  firm  ordering  payment  to  be  made  by  another  branch. 
Tlie  payment  is  to  be  made  out  of  the  fund  of  which  Newham,  the 
drawer,  was  the  manager.  Bnt,  if  the  document  is  ambiguous,  it  may 
be  treated  either  as  a  bill  or  a  note,  at  the  option  of  the  holder. 
Edis  t>.  Buiy.  The  same  point  was  ruled,  upon  the  authority  of  that 
ease,  by  Lord  Lyndhurst,  C.  B.,  in  Block  w  Bell. 

If  an  amendment  were  necessary,  this  laae  would  come  distinctly 
within  the  powers  given  by  the  act.  The  only  difficulty  attending  it 
would  be  the  alteration  of  the  plea.  [Tihdal,  C.  J.  It  wUl  be  better 
to  hear  the  other  ude  on  the  first  point.] 

CAonncS^  Serjt.,  in  support  of  the  rule.    The  bill  was  drawn  in  t 
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different  place  from  that  in  whioh  it  was  to  be  paid.'  The  bank  es- 
tablished in  London  had  a  branch  bank  at  Dorking.  The  oircnmBtttnoo 
of  its  being  to  be  paid  "  without  acceptance  "  does  not  make  the  in> 
Btmment  leas  a  bill  of  exchange.  The  Qaeen  v.  Kinne&r.*  [Madlk, 
J.  The  bolder  of  a  bill  is  not  bonnd  to  present  it  for  acceptance. 
The  effect  of  such  a  clause  in  a  bill  of  exchange  would  probably 
be  to  exempt  the  drawer  from  liability  to  pay  upon  refusal  by  the 
drawee  to  accept.  TnoiiL,  C.  J.  This  company  is  not  incorporated. 
The  instrument  in  question,  supposing  it  to  be  a  bill  of  exchange, 
is  a  bill  drawn  by  some  of  the  partners  upon  the  firm.}  In  Edia 
V.  Bury,  the  instrument  had  all  the  properties  of  a  promissory  note; 
and  in  Block  v.  BeU  there  were  the  requisites  as  well  of  a  bill  as  of  a 
note. 

If  an  amendment  were  directed,  not  only  must  the  plea  be  altered, 
but  Ka  allegation  of  presentment,  or  of  matter  in  excuse  of  present* 
toenl,  mnst  be  introduced. 

TiKDAi^  C.  J.  It  appears  that  the  directors  are  part  of  what  ia 
described,  in  the  printed  words  at  the  foot  of  the  instrument,  as 
"The  London  Trades'  Joint  Stock  Banking  Company."  It  is  an^ 
instrument  drawn  by  one  of  several  partners,  directing  that  a  snmV 
of  money  shall  be  paid  by  the  partnership  at  a  difl^rent  place.  | 
There  is  an  absence  of  the  circumstance  of  there  being  two  dis-  .1' 
tinct  parties  as  drawer  and  drawee,  which  is  essential  to  the  con-  1 
Stitntion  of  a  bill  of  exchange.'  That  being  so,  the  only  alternative  I 
is  that  this  instrument  is  a  promissory  note,  and  IS  properly  de^ 
olared  upon  as  such. 

CoLTUAN,  J.  I  am  of  the  same  opinion.  This  instrument  moat  be 
taken  to  be  signed  by  the  manager  on  behalf  of  the  company.  It  ka 
ngned  by  them  in  the  very  form  set  forth  in  their  prospeotus. 

EbskINE,  J.  I  am  of  the  same  opinion.  The  instrument  is  a  draft 
by  the  company  upon  that  branch  of  it  which  is  carried  on  in  London. 
It  is,  in  effect,  nothing  but  a  promissory  note. 

'  It  WM  rorrDerl^  eMeatial  to  the  raliditj  of  tt  bill  ot  exchange  that  It  ihonlil  b»f 
pa^kbls  In  a  dtffereDl  place  from  that  in  which  it  wai  drawn.     "  H  fast  qull  f  aitj_[ 
remiae  d'na  lien  L  ao  autre,  c'eit  k  dire,  qn'on  donne  dani  uq  Ilea  pour  receroir  daaa       • 
nn  autre  lieu;  cetle  remiae  d'nn  lieu  k  un  autre  eat  ce  qui  conBtllue  I'eaKnce  du 
OontTBt  de  change,  douC  la  lettre  de  change  eit  I'ezdcalioD."    Pothier,  Contrat  de 
Change,  No.  80. 

1  3  Mood.  JtRob.  117. 

*  "  II  7  a  troij  choM*  princtpalement  qnt  constituent  Teaaence  de  la  lettra  da 
diange,  1.  B  faut  qu'il  j  toit  folC  mention  de  troii  penonne* ;  de  celle  qoi  tire  Is 
lettre,  de  celle  lur  qui  elle  e«t  Ui^  et  de  oelle  It  qui  elle  eit  payable."  Fotblar,  vU 
■tipra.  The  aecond  of  thete  conditloni  hai  already  been  *et  out  (lupra,  note  1].  Tba 
lUrl  relatea  to  the  ipedal  reqalremeiila  of  the  French  Ordonnance. 
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Uauui,  J.  This  is  s  bill  dravii  by  the  vfaoU  compiuiy,  acting  l^ 
Ibeir  direotora,  opon  the  Thole  oompany.  It  is  a  promise  made  hj 
one  partner  acting  on  behalf  of  the  company,  nnder  the  order  of  the 
directoifl,  that  the  company  shall  pay.  It  is  a  promise  made  by  the 
company,  at  Dorking,  to  pay  ia  London.  It  is  Uierefore,  in  effect,  a 
prominory  no^e,  Svh  discharged} 


I<LOTD  V.  JOHN  EDWARD  OLIVEB. 

Is  THE  Quxbn'b  Bksch,  Mat  4, 1852. 
[Rtporttd  in  18  Qaten'i  BetuA  Rqaorto,  471.] 

Thk  first  count  of  the  declaration  stated  that  one  Henry  Oliver,  on\ 
17th  Jnly,  1851,  made  his  bill  of  exchange  in  writing,  and  delivered  it\ 
to  defendant,  and  thereby  required  defendant  to  pay  to  plaintiff  £90  | 
16«.,  two  months  after  the  date  thereof,  which  period  had  elapsed  be-  I 
fore  the  commencement  of  this  suit ;  and  that  defendant  accepted  the  / 
same,  and  promised  plaintiff  to  pay  the  same,  according  to  the  tenor  I 
and  effect  thereof.  ' 

There  was  a  second  ooont,  claiming  the  same  snm  on  an  aocoant 
stated. 

Pleas :  1.  That  defendant  did  not  accept  the  bill  of  exchange  in 
the  first  connt  mentioned,  in  manner  and  form,  Ao.    Issue  thereon. 

To  the  second  connt :  non  aammpsit.    Issue  thereon. 

On  the  trial  before  Erie,  J.,  at  the  London  sittings  in  last  Trinity 
term,  the  following  document  was  put  in  evidence  by  the  plaintiff :  — 
"£9916*.  London,  July  17, 1851.    | 

"Two  months  after  date,  I  promise  to  pay  to  Mr.  T.  R.  Lloyd,  or 
order,  the  sum  of  ninety-nine  pounds  fifteen  shillings,  for  value 
received.  Hsnbt  Olivxs, 

"Jomr  Edwabd  Outbb, 
"  Birmingham." 

Across  this  was  written :  "  Accepted.  Payable  Spooner,  Attwood  f 
Jfc  Co.,  bankers,  London.    Edward  Oliver."  | 

^  Bow^>.Ottl«r,lM.«S7.1»;  Dkkiiwn  v.  Vklpf,  6U.&R7.  IH;  AllM*. 
Swlni.  Ca.,»C.B.eT4;  Bailej  >.  8.  W.  Bank,  11  Fla.  XA;  Waidw*  v.  HooN,  1 
Ind.  280;  Uarion  B.K.  n.  Hodge,  S  Ind.  168;  Indisna  E.B.  Co.  v.  Darii,  90  Ind. 
1;  CMcagDB.B.v.'WMt.STlDd.Sll;  Haqi  Fen?  Co.  «.  Brtnegu,  40  Ind.  3f1; 
r^ichlldp.  Ogdentburg  B.B.  Co.,  16  N.  T.  SST ;  BnU  e.  Sim*,  SS  N.  T.  670,  accord. 

Bw  Dongd  0.  Cowhs,  6  Day,  Sll ;  Cribba  «.  Allen,  18  Qnj,  697  j  OiUtrap  » 
h.  Xonta  B.B.  Col,  60  Hol  491. — Ed. 
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It  ITU  proved  that "  Edward  Oliver  "  vas  the  uijpaatnre  of  Uie  d«> 
tendant. 

It  vas  objected,  for  the  defendant,  that  this  doonmeiit  waa  not  a 
bill  of  exchange.  The  learned  judge  was  of  opinion  that  it  might  be 
declared  upon  as  ancb,  and  directed  a  verdict  for  the  plaintiEE ;  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendant. 

tT.  Qray  now  moved  aocordingly.  In  Edia  v.  Bury,  a  document 
like  this  was  held  to  be  not  a  bill  of  exchange,  but  a  prominorj  note. 
piiORD  Cajipbeix,  C.  J.  Wh^t  the  court  there  held  was  that  it 
might  be  treated  as  a  promissory  note,  if  the  holder  choose.]  Ijttle- 
dale,  J.,  there  said  that  it  could  not  be  a  bill  of  exchange.  [Lobd 
Campbbll,  C.  J.  The  document  here  says,  in  effect :  "  I  will  pay  if 
the  party  to  whom  this  is  addressed  does  not  accept,  or  if  he  does  not 
pay  after  he  has  accepted."  It  is  a  bill  of  exchange,  containing  that 
addiUonal  promise  to  the  payee.]  There  are  no  words  of  requetit.  It 
cannot  be  aud  that  merely  putting  John  Edward  Oliver's  name  at  the 
bottom  of  the  document  ts  a  request  to  him  by  the  maker  of  the  instru- 
ment  to  pay.  [Lobd  Cuipbkli.,  0.  J.  I  do  not  see  what  else  it  can 
mean.  Cboupton,  J.  The  acceptance,  at  all  events,  shows  the  mean- 
ing of  John  Edward  Oliver's  name  being  at  the  bottom  of  the  instm- 
ment.]  Even  if  that  were  so,  the  inBtmment  conld  not  be  a  bill  of 
exchange,  or  any  thing  but  a  promissory  note,  until  it  had  been  ac- 
cepted ;  bat  the  deolaration  treats  it  as  if  it  were  a  bill  of  exchange 
at  the  time  of  making. 

Loan  CaicfbeUi  C.  J.  I  am  of  opinion  that  this  instnunent,  evuO 
before  acceptance,  might  be  treated  as  a  bill  of  exchange  as  i^ainst  < 
Henry  Oliver,  the  drawer.  As  against  the  defendant,  it  is  clearly  a 
bill  of  exchange.  It  is  directed  to  John  Edward  Oliver.  That  must  i 
mean  that  John  Edward  Oliver  is  requested  to  pay  the  sum  men-  1 
tioned  at  two  months  after  date,  although  there  are  no  express  words  \ 
of  request.  The  words,  "  I  promise  to  pay,"  need  not  be  rejected :  f 
they  arc  to  be  oonsidured  as  an  expression  of  what  otherwise  would  • 
be  implied ;  namely,  that  the  maker  will  pay,  if  the  acceptor  do  not.  I 
The  inatiuxofipt  is  ambiguous,  and  mighty  no  doubt,  if  the  pituntifl  \ 
j^hnsfi,  hti  treated  as  a  promiasorf  note.  ThatTs  the  effect  Cf  the  J 
decision  in  Edia  «^Sy^"         ii*!.-^* 

Eble,  J.  As  against  the  defendant,  this  instrument  is  dearly  a  IhH 
of  exchange.  We  must  construe  the  langna^  of  it  according  to 
known  mercantile  usage.  It  has  always  been  the  custom,  in  drawing 
bills  of  exchange,  to  place  the  name  of  the  party  to  whom  the  bill  ia 
directed  in  that  part  of  the  instrument  where,  in  the  present  case,  the 
name  of  John  Edward  Oliver,  the  defendant,  is  placed.  According  to 
dte  sane  role,  the  word  "  accepted,"  followed  by  a  ugnatuie,  as  in  tlM 
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pneent  iostrnmeDt,  implies  aooeptaooe  of  the  bill  by  the  puty  aigii- 
btg.  I  recollect  that  it  wm  proved  at  the  trial  that  the  inBtrament  had 
never  been  oat  of  the  hand«  of  the  parties  to  it  notil  it  was  in  ita 
[ffesent  form ;  bo  that  it  never  oonid  have  been  simply  a  promissory 
note,  as  has  been  sn^wted.  It  is  not  anjost  to  presome  that  it  was 
drawn  in  this  form  for  the  parpose  of  soing  upon  it,  either  as  a  promia* 
wry  note  or  as  a  bill  of  exchange. 

C^KPTOK,  J.  The  instrament  oontains,  in  my  opinion,  a  olmr  dU 
lection  to  John  Edward  Oliver  to  pay,  and  a  clear  acceptance  by  bin. 
It  is,  therefore,  a  bill  of  exchange.  But  it  has  been  deoided,  and  it  is 
most  important  that  the  decision  shoold  not  be  impeached,  that  eqoivo- 
ol  iostromentB  of  this  kind,  possessing  the  character  both  of  promia* 
•017  notes  and  of  lulls  of  ezdiange,  may  be  treated  as  either.^ 


COMMONWEALTH  «.  JONATHAN  S.  BXTTTERIOE. 

Is    THB    SCTKEKB    JuDIOUI,    CoOBT,    UUBACHUBKTTS,    OoTOBXB 

TsBit,  1868. 

[Aportirf  in  too  jroMoefaMttt  AapMM,  IS.] 

ImncTMBiTT  for  for{^g  securities  for  money,  and  uttering  forged 
•eonritiea  for  money  as  genaine ;  contidning  originally  ten  coants.* 

The  first  count  charged  that  on  March  12,1866,  at  Sterling,  the  t 
defendant  **had  in  his  custody  and  possession  a  certain  bill  of) 
exchange  for  the  payment  of  money,"  of  the  following  tenor :  ^  | 
«  $850.  «  STKEtms,  Maroh  12, 1866.    1 

**  Three  months  after  date,  pay  to  the  order  of  myself  eight  han-l 
dred  and  fifty  dollars,  value  received,  and  charge  the  same  to  the  1 
aooonnt  of  yonr  obedient  servant.  J.  S.  Bitttbbice."     i 

"To  J.  S.  Butteriok,  Sterling, Mass."  ' 

That  **  upon  the  hack  thereof  was  then  and  there  written  an  1 
indorsement  thereof  of  the  tenor  and  effect  following,  to  wit,  'J.  S.  I 
Bntterick;'"  and  "there  was  then  and  there  written  upon  the  face  I 
of  sud  bill  of  exchange  the  following  indorsement,  to  wit,  'Pay- 1 
aUe  at  the  Lancaster  N.  Buik,  J.  S.Butterick;'"  and  that  thedefend-l 
ant  **  did  then  and  there  falsely  make,  forge  and  oonnterfeit,  on  the  I 
back  of  said  Ull  of  exohangs,  beneath  the  indorsement  of  the  name  of  | 

1  WIghtmu,  J.,  wu  sbMnt. 

1  BMForbwp.Huihilt,  SC.  L.B.M8.  — Bs. 

•  Ouif  *!>•*  P*n  nt  the  ease  It  glna  wUcb  nlatts  to  tlit  flnt  taaa.  —  Bp. 
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J.  S.Batterick  on  thebsek  of  said  bill  of  exohEuige,  an  intloncment  of 
•aid  bill  of  exchange  of  the  tenor  and  effect  following,  to  wit,  'J. 
Stevenson,'  with  intent  to  injure  and  defraod." 

At  the  trial  in  the  Superior  Coart,  Devens,  J^  overruled  a  motioa 
filed  hy  the  defendant  before  the  jury  were  impanelled,  to  quash  this 
eount  M  not  setting  forth  any  offence  with  due  certainty,  of  which  the 
followtng  are  the  material  parts;  — 

**  Beoanse  the  first  oonnt  contains  no  desoripUon  or  copy  of  the  ui- 
■tmment  upon  which  the  forged  indoisemeDt  is  alleged  to  have  been 
made,  inasmuch  as  sud  indorsement  is  alleged  to  have  been  made  upcn 
a  bill  of  exchange,  and  the  instrument  set  forth  does  not  purport  to  be 
B  bill  of  exchange ;  because  sud  instrument  does  not  appear,  ner  can 
it  be,  of  any  legal  validity;  and  beoanse  the  allegations  are  contradic- 
tory and  inconsistent,  averring  an  indorsement  to  have  been  made 
Bpon  the  ftce  of  the  bill." 

The  jury  found  the  defendant  gallty  on  the  first,  second,  eigbthf 
ninth,  and  tenth  counts;  and  he  alleged  exceptions. 

G,  F.  Boar  A  G.A.  Torrey,  for  the  defendant. 

C.  Allen,  Attorney-General  for  the  Conmionwealth. 

FoBTBB,  J.  Upon  principle  as  well  as  by  the  authorities  cited  by  the' 
attorney-general,'  we  entertun  no  doubt  that  an  order  for  the  payment 
of  money,  drawn  by  one  in  his  own  favor  on  himself,  and  by  himself 
aooepted  and  indorsed,  may  be  treated  as  a  bill  of  eiohange,  and  so 
described  in  an  indictment.  Such  instruments  are  well  known  in  com- 
merce ;  especially  in  the  case  of  mercantile  firnu  which  have  branches  I 
in  different  cities,  all  composed  of  the  same  partners.  Perbiips  such  a  ' 
bill  may  also  b«  declared  upon  bs  a  promiasory  note.  But  we  agree  _ 
with  the  Court  of  Queen's  Bench  in  the  latest  Eagliah  case  on  the  ques- 
tion, decided  in  1852,  that  "it  is  not  unjust  to  presume  that  it  was 
drawn  in  this  form  for  the  purpose  of  suing  upon  it  either  as  a  prom- 
issory note  or  a  bill  of  exchange."  Lloyd  v.  Oliver.  It  is  snf&cient 
that  the  instrument  was  in  the  form  of,  and  purported  to  be,  a  bill  of 
ixchaoge ;  and  the  defendant  might  be  convicted  of  forging  this  in- 
dorsement, if  all  the  other  names  were  also  forged  or  were  those  of 
fiutitlooa  personages.* 

>  TheM  Mtboritiet  being  anbitaotUIly  tb»  cum  girea  in  the  text  or  cilad  in  the 
,  iigipi  of  tliii  MCtiiui,  b«T«  been  omitted. —  Ei>. 

<  Sm  Btkrke  v.  Cbewemu,  Carth.  609 ;  Dehen  v.  Harriott,  1  Show.  ISS ;  Bobin- 
■on  D.  Bland,  S  Burr.  1037 ;  Ex  parte  Parr,  18  Ve*.  69 ;  Hut«7  d.  Kay,  9  B.  A  C. 
JM  1  Dlckenion  v.  Teagns,  4 Trrwh.  460;  llandolph  v.  Pariih,  9 Port.  78 ;  Wetnmpka 
B.  B.  >.  Bingham,  6  Ala.  W2 ;  Kankukta  Bridge  Co,  d.  Shannon,  6  111,  15 ;  Stale  v. 
Bowen,  B  Blackf.  73;  BiunheiMl  v.  Field.  17  Ind.  609;  Cunningham  v.  WaidwvU, 
aifa.«a;  Hate^c  SogarCo.,  I  Dong.  (Wch.)  198.  — Eb. 
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Fi^oa  ov  Fathht.  B;  the  Contmenlal  Uw  the  [du*  of  tli«  dnwM  or  mikkM 
ta  ma  indiipenuble  requEiite  to  &  bill  oi  note,  Knd  the  pUoe  (o  iwmed  Ii  the  propel 
plmc*  for  prsKntmeDt,  onleu  the  iastrameDt  ii  expreailf  made  payable  at  a  different 
place.  Id  Kime  countries  alio,  a  draver  or  Indoner  ii  not  entitled  to  notice  unleii_ 
he  indlcatea  on  the  Instrament  the  place  to  which  notice  ihall  he  tent, 
had  and  the  United  Btatei  the  place  at  the  drawee  or  maker  or  drawer  oi 
Med  not  be  given,  and,  eren  If  glreo,  i«  not  the  proper  place  for  p 
Bwriieof  notice,  nnleu  it  b  actnallf  tbeplace  of  bntineet  oreaidence  w 
■peedre  partiet. 

8ee  Index  —  Place  of  PreieDtment  and  Place  of  BerrluK  Notice. 

Coof.  Tnrabnll  ■>.  Thonuu,  I  Hoghee,  ITa ;  King  v.  Tance, « Ind.  24a ;  CampbeU 
*.  Vannen'  Bank,  10  Bnah,  IGS. 

Stamp*.  For  the  requlnmenU  of  the  Boglith  itatntee,  *ee  Bjlee,  BUli  (tlth  ed.), 
lOS-llS.  In  tbe  United  Statea,  a  tu  of  two  cenu  la  Impoaad  upon  "  everr  buik< 
dieck,  draft,  or  order  for  the  pajment  of  money,  drawn  upon  anj  bank,  banker,  or 
boat  eompanj,  at  dght  or  on  demand."    U.  B.  Ber.  St.  }  8413. 

Datb.  a  date  In  a  bill  or  note  ii  required  onty  for  the  pnrpoae  of  fixing  the  H 
time  of  payment.  Accordingly, »  bill  or  note  may  be  antedated  or  poatdalad.  Faia>  A 
more  v.  North,  13  Eaat,  617 ;  Brewiter  v.  HcCardel,  8  Wend.  478 ;  Oodla  b.  Bank 
of  Commonwealth,  6  Dner,  TS ;  Walker  ■>.  Oeine,  4  Whart.  2G2 ;  Baropaai  b.  Tim-  _ 
mine,  8  Sneed,  469 ;  or  if  the  time  of  payment  ii  otherwite  indicated,  no  date  what-f  ' 
e*0'  1*  neceawry.  Even  when  the  date  ii  omitted  in  a  bill  or  note  payable  at  aflzerij  | 
period  after  date,  the  initrument  ii  not  on  that  account  unnegotiable,  for  any  holder) 
who  ii  willing  to  recelre  inch  an  loitmrnent  may  fill  np  the  blank,  with  tbe  date  of ' 
the  iMoe.  See  Mitchell  v.  Cnlrer,  infia,  7S8,  where  Indeed  the  bolder  acting  under , 
Hie  itif^Urm  qfhim  »j)pi<^[-_— ..  pertnillad  to  (stedate  the  note.  •* 

In  pleading,  if  the  date  of  the  bill  is  not  let  forth,  It  will  be  intended  to  be  thef, 
•ame  aa  the  dale  of  the  alleged  making  or  drawing.    De  la  Courtier  v.  Bellamy,^ 
S  Show.  422;  Hague  ■>.  French,  S  B.  £  P.  ITS ;  Qilei  e.  Bourne,  a  M.  A  BeL  UTS  ; 
Sddonridge  v.  Connable,  8S  Ind.  876. 

Fou  or  SiaMATUBB.  The  eignature  of  a  party  to  a  bill  (»  note  may  be  by  hiiH 
inidala.  Merchant'i  Bank  b.  Spicer,6  Wend.  443 ;  Palmer  s.Stepheni,  1  Den. 4T1  ;i; 
orby  fignrei;  e.g.  "1.2.  8";  Brown  v.  Butcher'i  Bank,  9  Hm,443;  or  by  amaik;['i 
Oatage  v.  Surrey,  H.  &  U.  610 ;  HUbom  b.  Alfbrd,  32  Cal.  482 ;  Shank  v.  Batach,!; 
3S  Ind.  IB ;  WiUoughby  e.  Hoolton,  47  N.  H.  206.  The  ilgnatnre  may  be  printed.  H 
Penoingtan  v.  Baebr,  48  CaL  606.  " 

Hatbuai  RaqniiiTia  ov  Biiu  axs  Hona.  A  bill  or  note  1*  almoet  inTari-T 
jH^j  written  In  Ink,  npon  paper,  bnt  there  would  leem  to  be  no  legal  objection  tO; 
tbe uie  of  ottier  matertaU.  Bytei,  BlIU  (llthad.),  70;  Qeuy  b.  Phyiic,  6  B.  ft  C.j 
1S4;  Brown  b.  Butcher'>Bank,a  HU1,448;  Beede.  Boark,  14Tw.  S3S;  CloaaenB'' 
8tMtM,4Tt.ll.— Bb. 
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CHAPTBR    n. 
AOOEPTANOE. 


SECTION   L 

Am  AoeeftanM  t^ould  import  a  PrvmiM  to  p^  aoeording  to  tHu 
Tenor  (f  the  Bitt, 

ANONYMOUS. 
BirnsoB  ts  Lossov,  cobau  Lobd  Holt,  C.  J^  Dbo.  2, 1696. 

[R^MrttJ  in  Comieriadt,  401.] 
Pbb  Holt,  Ch.  Where  a  bill  of  exchange  »  payable  to  a  nuD'tfT. 
order,  —  that  is,  to  hinuell,  —  if  he  makes  no  order,  and  if  the  party  | 
onderwrites  the  bill,  presented  saoh  a  day,  or  only  the  day  of  the ,  i 
moDth,  it  ig  snoh  an  acknowledgment  of  the  bill  as  amoanta  to  an  ac-  \ 
oeptanoe.  And  thia  by  tike  joron  iraa  declared  to  be  the  common  ■ 
pntotioe.^ 


PETIT  V.  BENSON. 

TBOnrr  Tbbk,  1697. 

[RtperMl  w  Comiaiack,  Ui.] 

A  BILL  ma  dravn  npon  the  defendant,  who  aooepts  it  by  indorse*^ 

sient,  in  this  manner :  *'  I  do  accept  this  bill  to  be  paid,  half  in  moneV 

and  half  in  bills."    And  the  qaestion  was,  whether  there  coold  be  ^' 

qualification  of  an  acceptance ;  for  it  was  alleged  that  bis  writing 

Dpon  the  bill  was  sufficient  to  ohai^  him  with  the  whole  sum.    Bnt  itf 

was  proved  by  diveni  marohanta  that  the  oostom  among  them  wasl 

quite  otherwise,  and  that  there  might  be  a  quallfioation  of  an  aocept-I 

Nice ;  for  he  that  may  refuse  tbe  bill  totally  may  accept  it  in  partj, 

But  he  to  whom  the  bill  is  dae  may  refuse  such  acceptance,  and  pro\i 

■  8MBoatetp.Cobb,lBiiih,889.— £s. 


-c  by  Google 


UeOT.  X.]  PETIT  V.    BEKSOK.  147 

teat  it  BO  as  to  ohwge  the  first  draver ;  and  thongh  there  be  an  aaoept-{| 
aoM,  yet  after  that  he  hath  the  same  liberty  of  ohai'^g  the  ^^iV 
dnwer  as  he  before  had.* 

1  W«genIoffe  v.  Emm,  1  Stra.  3U,  aeetrd. 

In  tiii*  MM,  the  obJMtioiii  to  MactioDliiK  the  {iractice  of  ^rlng  partial  toGapt> 
■ncM  were  fordbly  pneeoted  la  the  notable  arKoment  of  Strang,  of  oodomI  for  tba 
Aifendaat.    The  material  parti  of  hit  argmneat  u*  eontalaed  la  the  fbUowlDf 

"  The  iIiiKle  point  which  will  ariie  upon  thii  cam  U,  whether  a  partial  accept 
anoe  be  good  or  not  within  the  cnatom  of  mercluntL  And  I  shall  endearor  to  prora 
that  thi«  acceptance  li  avoid  aoceptanM,  and  conieqneatljr  the  plalntiJPhunocaiNa 

"  Thai  I  maj  not  be  mlinndentood  when  I  call  thli  a  void  acceptance,  I  wonld 
pmnlw  that  I  do  not  mean  It  U  m  abeolntelr  Toid  aa  to  exclude  an^  remedr 
egmuut  the  acceptor,  for  I  mnat  admit  that  tlUa  acceptance  wiU  create  a  oootraet 
between  the  partiee,  upon  which  an  action  npon  the  ca«e  would  hare  laid.  Bat  what 
I  ihall  fautet  upon  U  tiM  thii  1*  a  roid  acceptance  within  the  cuttom  of  merchant!, 
i^on  which  the  plalntiff.hu  founded  hi*  ca«e ;  and  if  It  be  Tcdd  within  the  cmtom 
el  merchanta,  thai  whaterar  effect  it  would  have  a*  a  private  oontract  between  the 
partiaa  will  be  a  matter  foreign  to  the  pretent  quettlon,  tnaemoch  u  the  plnlntUf 
ha*  not  relied  on  It  a*  *nch,  but  ha*  brongbt  hi*  action  apon  the  ciutom. 

"  I  have  Inquired  into  the  practk*  of  merchant*  in  thi*  cafe,  but  baTa  not  been 
■hfe  to  get  knj  certain  account  of  tbi*  matter,  the  true  reaaoo  of  which  I  *pin«- 
bend  to  be  that  It  i*  a  cate  which  (eldom  or  nerer  happen*  amongit  merchanta ; 
fbr  the7  houor  one  another'*  bill*,  though  there  are  no  eBbct*  of  the  drawen  In 
their  hand* ;  and  thej  would  e»teem  it  the  greateit  blemlih  that  could  be  cait  upon 
them,  if  their  correipondent  ihould  once  refuie  to  aniwer  their  bill*  anjAirther  than 
Ibaj  had  eflecta  in  hi*  hand*. 

"  What  account  I  liare  receiTed,  I  *hall  lubmit  to  the  ooort.  Someareof  oplnioil 
that  an  acceptance  for  part  1*  an  acceptance  for  the  whole;  ina*mtich  a*  It  de- 
piiTca  the  part;  of  the  baneflt  of  protettlng,  and  *o  leeorting  back  to  the  draw^. 
But  I  apprehend  ttiere  1*  no  raaeon  at  alt  for  tlil*.  To  taj  that,  became  oommonlj 
a  man  doe*  honor  another'*  bill  beyond  what  effect*  he  hu  In  hi*  hand*,  that  ther»- 
liiie  be  matt  do  It,  I*  a  *trange  conclotion.  For  luppote  he  ha*  but  £30  of  the 
Irawer'*  In  hit  band*,  and  ia  bound  to  an*wer  a  bill  for  to  much.  It  would  be  highly 
Bnreaionable  that,  in  cate  the  other  tbonld  draw  for  jCIO.OOO,  thla  man  matt  either 
paj  the  whole  or  lubjeot  blmielf  to  an  action  for  non-perfonnance  of  tbe  oob- 

"  But,  If  thi*  notion  ihoold  prerall,  that  an  aoceptance  for  part  It  an  acceptance  Rw 
tbewbcde;  yet  ai,  on  the  one  band,  it  chargei  the  acceptor  with  theeotlTe  sum,  to,  on 
tbe  other  hand,  it  diachargea  him  of  tbii  action.  For  then  there  can  ba  no  color  to 
iplit  the  demand  Into  two  aclioni ;  bnt  the  plaintiff,  In  declaring  for  part,  aught  to 
abow  that  tbe  reat  ia  tatiafled.    Salk.  S6. 

"  Other*  are  of  opinion  that  the  party  ought  not  to  hare  taken  thit  acoeptanoa,  bnt 
pnrteated  the  bill  at  to  the  whole,  an'  tent  for  another  to  tbe  ralne  of  what  the 
irawte  would  anawer.    Thla  likewite  uiake*  for  the  aoceptor  the  defendant 

"lam  Infonned,  Indeed,  there  it  one  gentleman  doe*  attend  to  «ay  that  thla  maW 
tn  hat  happened  in  hi*  own  axperlmce ;  bnt  be,  by  what  I  find,  la  alone  la  that 
■ptalon,  and  perhapa  may  not  hare  eonaidered  the  ocmaeqnenoee  of  It. 

"  A*  there  it  thit  dlrertilj  of  cyialonB  upon  a  mattar  which  leldom  or  nerw  oomea 
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b  pmctlcc,  I  ibkll  Uke  It  apoD  the  reuon  of  th«  thing,  with  mtUw  likewiM  to  tba 
IDB117  hiooiiTenienoM  vhich  will  folloir  u  b  conieqaenoe  of  eitkbliihltig  thii  partial 
acceptance. 

"The  better  to  come  bC  thii,  it  maj  not  be  Improper  to  itate  the  method  ol 
tranMcting;  tlieee  attain.  When  the  partj  to  whom  a  bill  of  exchange  ii  made  paj- 
able  recelre*  it,  he  Immediately  appliei  to  the  drawee  to  get  hli  acceptance.  If  be 
Moeptt  it,  nothing  fWrther  Ii  done  till  the  daj  of  pajment ;  and  then,  if  it  be  paid, 
the  matter  !■  at  an  end.  Bnt,  If  the  drawee  will  not  accept  It,  then  the  partj  Ii  to 
protest  the  bill,  and  tend  back  the  proteet  by  the  next  poet.  When  the  time  of  pay- 
ment  cornea,  he  tender*  the  bill  again ;  and  then  the  drawee  may  either  pay  It  er 
rebue  It.  If  be  refuiei  it,  then  there  ii  a  lecond  protest  for  non-payment,  and  tba 
bill  itself  ii  returned ;  and  so  it  Is  if  be  accepts  it,  and  afterwarde  refuses  to  pay  it. 
From  all  tbia,  I  wonid  Infer  that  there  can  be  no  partial  protest  for  non>acceptane*; 
whieh,  a*  I  am  informed,  it  a  ptotett  not  in  the  memory  of  any  bnt  one  of  the  nota* 
tie*  public.  The  words  of  all  protest!  are :  '  I  exhibited  the  original  bill  to  the  per- 
son to  whom  directed,  and  demanded  his  acceptance  thereof.'  Now  an  acceptance 
of  part  ia  not  an  acceptance  thereof,  no  more  than  payment  of  part  is  a  payment  ot 
tba  whole.  There  li  a  book  which  goes  by  the  name  of  '  AdTlce  concemtog  Bills  of 
Eichange,'  and  Is  esteemed  amonget  those  who  are  most  conrersant  In  these  affaire. 
And,  in  fol.  SS  of  that  book,  It  is  said  that  nothing  bnt  an  acceptance  to  pajtrcunditm 
Idwrem  billa  can  deprive  the  party  of  the  benefit  of  a  protest ;  and,  in  fol.  18  of  the 
tame  book,  be  pnti  the  case  of  a  bill  drawn  on  A  and  B,  who  are  not  Joint-tradera, 
and  an  acceptance  by  one  only.  ' This,' says  he, ' goes  for  nothing;  and  the  party 
most  protest  tlie  bill,  as  in  caae  of  no  acceptance.'  These  are  the  words  of  the 
book ;  and,  by  putting  the  caae  of  two  who  are  not  Joint- traders,  I  should  appre- 
hend he  means  that,  each  being  charged  with  a  moiety,  the  acceptance  of  one  is  but 
an  acceptance  to  pay  a  moiety,  which  Is  but  a  partial  acceptance,  and  therefore 
Toid  i  and  this  ii  explained  by  the  case  of  Pinkney  v.  Ball,  Salk.  126,  where  one  Joint- 
trader  accepted  a  bill,  and  It  was  held  to  be  the  acceptance  of  both,  because  both 
were  equally  liable  to  pay  the  whole.  And  to  this  purpose  likewjte  i«  MoUoy'e 
'De  Jnre  Maritimo,' in  the  chapter  concerning  bills  of  exchange. 

"  If  there  can  be  no  protest  for  nonousceptance  of  part,  I  wonld  consider  how  the 
ease  would  stand  in  regard  to  allowing  this  partial  acceptance.  The  natural  end  plala 
eonseqnenceof  that  will  be  topnt  it  in  the  power  of  the  drawee  to  defeat  the  other  o( 
the  benefit  of  protesting  a  bill  for  XIO,000  by  his  acceptance  to  pay  one  penny  only. 
For  this,  I  would  sabinit  that,  if  tlie  party  mag  take  such  an  acceptance,  he  miut  take 
it.  If  it  will  be  good,  be  cannot  refuse  It ;  for  it  li  not  at  his  election  to  charge  tba 
drawer,  bnt  upon  the  other's  default.  The  drawee  is  the  person  he  mntt  first  resort 
to ;  and,  it  be  refuses,  then,  and  not  till  then,  Is  tbere  a  proper  remedy  against  tlw 
drawer ;  and  therefore,  in  the  action  against  ttie  drawer,  the  plaintiff  must  show  ft 
protesl,  which  Is  an  endeaTor  to  receiTe  the  money  of  the  drawee.     Salk.  181. 

"  Bnt  eren  admitting  there  may  be  a  partial  protest  for  non-acceptance,  yet  the 
IneonTeniences  which  will  follow,  of  course,  are  so  great  that  I  hope  it  shall  nerer 
be  established  by  the  judgment  of  the  court 

"It  would  be  endless  to  put  cases  where  it  has  been  held  tliat  rentchargei  and  tlM 
like  caaDOt  be  apportioned ;  and  therefore  I  shall  rely  entirely  upon  the  reason  of 
the  thing,  that  in  this  case  the  contract  between  tlie  drawer  and  the  pereon  to  when 
(he  bill  Is  payable  is  entire,  and  not  diTiaihle.  By  this  contract,  the  drawer  [mi, 
consequently,  the  indonor)  subjects  himself  to  an  action.  If  the  money  be  not  paid 
at  the  time.  But  thoagh  he  becomes  liable  to  one  action,  yet  there  la  no  reason  tbaS, 
hj  tnnsaotlons  between  the  party  to  whom  tbe  bill  it  payable  and  the  drawee  M 


-c  by  Google 


SBCI.  1.]  PBITE  V.  BENSON.  140 

irhldi  he  Ii  not  prlrj,  thU  oontnct  ilwuld  b«  branched  out  bito  Hrentl  tctliiii^ 
which  will  niutroldftblf  be  the  cue  of  erei?  partlBl  ucsptanoe ;  for  I  do  not  appc» 
bend  how  tht*  c«ii  ba  ndnoMl  to  one  union  by  refilling  thij  ptmlKl  acceptance,  and 
potMting  for  the  whole ;  became  (ai  I  obaerred  before),  If  the  party  may  take  H, 
be  mnt  take  it,  and  can  chatge  the  drawer  no  farther  than  there  ii  a  debnlt  In  the 

"  Am,  Iberefore,  two  actloni  are  the  feweit  he  can  be  charged  with,  I  would  beg 
Imtb  to  inilance  how  he  may  he  charged  with  a  great  maof :  The  acceptor  wU 
ehM|x  him  ai  fkr  aa  hii  nndertaking ;  then  another  for  the  honor  of  the  drawer  (al 
It  nmal  amongit  merchanla)  may  nndertake  for  another  part,  and,  by  the  aame  rea> 
•on,  a  third  and  a  fourth ;  and  nobody  can  tay  where  it  ihall  ttop.  80  many  dlSel^ 
Mt  penoni  may  accept  for  lo  many  different  pence ;  and  ereiy  one  of  the*e  liai  hi* 
diniDCt  remedy  againit  tlie  drawer. 

"  Another  inconrenience,  which  natnrally  occur*  upon  thit  occaalon,  ti  that  the 
drawee  will  Iniiit  to  have  the  whole  bill  deUrered  ap,  when  be  pays  hut  a  part  only. 
For,  according  to  the  antbort  who  treat  of  thii  Mbjeet,  lie  can  nexer  cliarge  Um 
drawer,  when  they  come  to  make  up  tiieir  accounti,  with  more  than  he  hai  Touchera 
foTunder  the  hand  of  the  drawer.  In 'Lex  Hercalorla.'STI.U  it  *ald  that.tf  the  hid 
be  lost,  ihe  drawee  canuat  juitlfy  tlie  payment,  thoagh  tie  ha*  a  letter  of  adTk*. 
And  thi*  refute*  all  the  expedlMita  irf  Indor*log  part,  or  glring  a  tpedal  receipt  Ut 
io  mmch ;  becante,  in  ndtlwr  of  thoae  oaeet,  will  the  drawee  bare  any  authority  td 
prodnee  under  the  band  of  the  drawer.  If  the  drawer  then  refoaea  to  ellow  what 
Um  other  ha*  paid,  hi*  only  remedy  will  be  to  bring  hi*  action.  And  how  he  w&l  be 
to  maintain  it  upon  the  cuatom  of  merchants,  I  mnit  confhti  inyieU  at  a  Iom  to  And 
out;  for  he  will  want  the  neceaiarr  evidence  to  maint^niocb  an  action,  which  It  the 
bill  Ittelf  that  waa  drawn  upon  him. 

"  If  thii,  then,  will  be  the  caie  where  he  pay*  the  money  without  taking  ap  the  blUi 
I  mnat  contend  that,  by  all  the  rule*  of  pmdenoe  and  JuiUoe,  he  may  inii*t  to  hate 
the  whole  bill  delirered  up  to  him,  when  he  only  pay*  part  of  It,  acoordlng  to  hi* 
acceptance. 

"  Suppoaing  him,  then,  In  poaieuion  of  the  whole  bill,  I  would  cooilder  In  what  a 
wndltion  we  hare  left  the  party  to  whom  it  wa>  made  payable.  He  moit  be  inp- 
poeed  to  bare  adTanced  a  con*ideration  adequate  to  the  whole  inm,  and  conse- 
quently la,  in  juitiae,  entitled  to  hi*  whole  money  of  lomebody  or  other.  It  will  be  lald 
that  he  may  get  what  he  can  of  the  drawee,  and  then  go  back  to  the  drawer  for  the 
ratidiM.  It  la  true,  he  may  do  *o ;  and  the  drawer  may  be  a  man  of  lo  much  honor 
ai  to  pay  him  erery  fkrthlng.  Bat  what  mu*t  he  do,  when  he  find*  he  is  mlitaken  In 
hi*  man ;  when  the  drawer,  Instead  of  ordering  him  the  money,  a*  he  expected,  ih^ 
tell  him :  No,  you  hare  nothing  to  produce  under  my  band  ;  and,  if  yon  hare  baea 
•o  fooUah  a*  to  deliTer  np  the  bill,  you  muit  take  It  for  yonr  pain*.  I  know  of  no 
remedy  in  thii  case  bnt  what  would  he  worae  than  the  dlieaae ;  and,  therefore,  the 
rooet  prudent  thing  he  can  do  will  be  to  sit  down  by  the  loe*. 

"  And  thl*  will  be  so  far  from  being  a  trick  in  the  drawer,  that  It  will  be  no 
wore  than  what  erery  prudent  man  will  do.  Tor  if,  upon  the  report  of  what  baa 
been  done,  be  should  adrance  the  residue  of  the  money,  yet  still  there  1*  a  bill  (tand- 
lag  ont  against  him  for  the  whole,  upon  wUch  bill  it  cannot  appear  he  hat  paid  the 
uoney  which  the  drawee  had  left  unpaid.  And  whether,  hi  that  case,  he  would  not 
afterwards  be  anawerable  for  the  whole,  may  be  proper  to  be  considered. 

"IhaTenow  done  with  what  I  had  to  offer  in  maintenance  of  tlie  negatiTe  of  th* 
inaetkHi  I  proposed  lo  speak  to,  and  shall  therefore  prooeed  lo  take  notice  of  wbat 
»a*  UntMl  at  upon  the  fbrmw  aigomeut  in  behalf  of  tbe  plaintiff  In  tfala  oeae. 
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*■  It  wu  wid  that  the  dnwee  ni»7,  and  Tet7  often  doM,  MMwpt  to  p*7  tlM  nioiw)r  al 
a  diSereot  time  from  wbat  It  appointed  In  the  bilL  I  moit  admit  ha  maj  do  m  ;  bnt 
mrelj  that  cafe  can  bear  no  proportion  to  thli  caae.  It  li  not  liable  to  mj  of  tb* 
inooDTeniencw  I  msntionBd :  It  it  the  tame  at  If  tiia  bill  bad  at  flnt  glTeii  him  % 
longer  Uine ;  and  it  ii  well  known  that,  alter  aeceptanaa,  a  month  or  two  will  break 
DO  aqtiaret  vbere  the  man  ii  good,  —  with  thii  further,  that  amongit  merchanta  audi 
an  acceptance  U  eiteemed  a  general  acceptance  to  pa;  tlie  money,  according  to  th« 
tenor  of  the  bill,  Beaides,  Moiloy  layi  that,  In  mch  a  caae,  the  bill  mnat  be  pn^ 
tealed,  which  cannot  be  done  in  onr  caae. 

"It  waahrthernrged  to  be  highly  raaioiiable  that  the  drawee  ihonld  honor  Ibt 
bill  aa  fkr  at  be  had  eflecta.  I  admit  thia  to  be  reaaonable ;  and  perhapt  It  would 
not  have  been  impoaaible  for  the  plaintiff  to  hare  declared  In  inch  a  manner  aa  to  havt 
charged  the  defendant  to  the  amount  of  hit  acceptance.  Bnt  we  are  here  apon  tiM 
cottom  of  merchantt ;  and  wbaterer  might  be  reaaonable  In  caae  of  prlyale  ptvfvtXJ 
will  ceate  to  be  ao  when  It  appeara  to  Iw  pregnant  of  to  many  inconreniencei  to  the 
public  at  I  hare  mentioned;  and.  If  the  plaintiff  haa  it  in  hit  power  to  frame  % 
caae  wherein  he  may  do  hlmaelf  Jnatice,  that  makei  the  argument  atronger  againat 
taSbriog  him  to  break  In  npon  the  pablio  conTenience  for  hii  prirate  betiefiL  Tba 
policy  of  the  law  ii  rather  to  let  one  man  anffer  than  to  Introdnce  a  general  iiic<n> 
Tenience.  But  here  we  are  to  be  led  into  the  greateat  inconTenlencea,  —  even  in  % 
caae  where  there  i*  no  danger  of  the  party'i  luffbring  in  the  leaat ;  for  lie  hat  % 
remedy  which  itanda  clear  of  all  theee  IncoDrenlencea,  and  tiiere  will  be  no  harm  In 
laaring  btm  to  that 

"  It  wai  Mid  that  If  the  drawer  (who  It  inppoted  to  know  what  effecta  be  hat  ia 
the  oCbet'i  band*),  by  drawing  for  more,  tnbjeott  himteif  to  aereral  actiona,  It  la  hit 
own  fault.  The  antwer  to  thit  It,  tiiat  the  rery  drawli^  for  more  deatroyi  the  pre- 
lomptioQ  that  he  knew  bow  accounti  aCood.  But  amongit  merchanta,  as  I  obaerred 
before,  that  la  not  the  caae ;  for  they  often  honor  one  anotlier't  billt,  where  there  are 
noeftectaat  all. 

.  "  But  eren  admitting  the  drawer  doet  not  itand  altogetber  clear  of  thli  objecllotv 
yet  ttlll  thit  may  be  the  caae  of  one  who  cannot  be  tuppoaed  to  know  how  the  ao- 
countatoodbetween  the  drawer  and  the  drawee;  for  It  may  happen  thit  bill  mayb*- 
mdoteed ;  and  then  the  indoner  b  to  be  charged  In  the  lame  manner  aa  the  drawer 
The  indoner  will  be  liable  to  le^eral  aotioni,  though  .he  la  no  wayi  privy  to  any  ct 
the  tranaactloni  between  the  indortee  and  the  drawee. 

"  Upon  breaking  the  caie  upon  the  former  argnmenl,  a  diSerence  wai  taken  be> 
twee.i  the  caae  of  the  acceptor  and  that  of  any  other  perion :  that  he  thonld  not  coma 
and  diachai^  hinuelt  againit  hit  own  acoeptance,  whatever  the  other  might  have  done 
aa  to  refuting  thii  partial  acceptance.  If  thii  wai  hit  cage  only;,  it  might  be  reasooable 
to  extend  thi*  acceptance  at  far  at  it  will  go;  bat  the  hardship  it,  that  what  it  lawia 
bit  caae  mutt  likewite  be  law  in  the  caie  of  the  drawer  and  Indorter;  lO  that  there 
are  two  innocent  pertoni  who  an  to  be  InTolTed  in  the  tame  common  fate ;  and  thtt 
it  neTer  to  be  tuflbred,  — etpecially  when  the  drawee  ma;  be  charged  hi  nwrthtf 
name,  which  will  not  aibot  the  drawn  or  indorter." 

If  a  holder  U  content  to  take  en  acceptance  rarying  ttma  the  tenor  of  the  bill,  he 
thereby  diicharget  the  drawer  and  Indoraert,  nnlett  they,  upon  due  notice  of  the 
guallfled  acceptance,  atient  theteto.  Sebag  v.  Alrithol,  4  M.  ft  Set.  483, 466  {lenblt) ; 
Bowe  V.  Young,  iii/ra.  Vol.  II. p.  2«,  n.  2 ;  Whitehead  u.  Walker, la/Wi,  Vol.  II.  p.  144, 
Walker  c  Bank  of  the  State.  13  Barb.  636 ;  G  Seld.  G82,  «.  c. ;  Troy  Bank  v.  Lauman, 
IBN,  T.  4T7{naifI().    SeeNiaganBankp.  HanttfactntingCo.,:>!/ni,  Vol.  ILp.847 
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JACKSON  r.   PIGOTT. 

Iv  THE  Eihq's  Bxnoh,  MioHAxufU  Tbui^  1699: 

IRqxvied  m  I  Lord  Bagmni,  864.] 

AtstniFsiT  npoa  «  bill  of  exobiuige.  The  plMotiff  deoUret  tbttl 
i.  S.  drew  &  bill  of  exchange  apon  the  defendant,  dated  the  2fitb  of  I 
March,  1696,  payable  within  one  month  after ;  that  afterwaida,  Tig.,  I 
nob  a  day  in  April,  1697,  he  showed  the  bill  to  the  defendant,  and/ 
he  promised  to  pay  it  secundum  tmorem  tt  affectum  biUm  preedictohl 
Jim  atsumptit  pleaded ;  and  verdict  for  the  plaintiff. 

Sir  Sartholomew  Shower  moved,  in  arreat  of  Judgment,  that  th« 
promise  was  void,  beeaose  impossible  to  he  performed,  the  day  of 
payment  being  past  at  the  time  of  the  acoeptance  of  the  bill,  and  so 
impoawfale  to  be  performed  lecwidum  tenorem  et  effectum  bUkt  pnt- 
tUckg;  a]l  which  appears  npon  the  plaintifiT's  declaration. 

To  which  Mr.  Northey,  for  the  plaintiff,  answered  that  it  will 
amonnt  to  a  promise  to  pay  generally.  Of  which  opinion  was  the 
whole  court.    And 

Holt,  C.  J.,  took  the  distinction,  where  the  day  of  payment  is  pastl 
at  the  time  of  the  acceptance,  as  it  was  in  this  case,  and  where  the  I 
day  of  payment  is  to  come :  in  the  former  case,  acceptance  to  pay  \ 
tecundvm  tenorem  et  effietum  biUa  will  amonnt  to  a  general  accept-  1 
ance  to  pay  the  money ;  contra,  in  the  latter  case.    For  in  the  former  [] 
ease  it  is  impossible  to  pay  the  money  as  the  bill  appoints.    But,  he 
said,  that  it  had  been  better  is  this  oase  to  hare  declared  of  a  general 
promise,  without  having  restrmned  it  by  the  tenorem  et  Rectum  biSte. 
And  (by  him)  in  such  case  the  acceptance  of  a  bill  amounts  to  an 
express  promise  to  pay  it.    But  (by  him)  if  the  plaintiff  declares  that]! 
the  aooeptanoe  was  before  the  day  appointed  for  the  payment,  and  | 
that  lie  accepted  to  pay  it  secundum  tenorem  et  efectum  bUks  pr<»i'\ 
dictte,   and  it  appears  npon  the  evidence  that  the  acceptance  in|| 
fact  waa  after  the  day  of  payment,  that  wonid  be  against  the  plmn^U 
tiff.  Judgment  for  tfie  plaintiff?    " 

*■  Hntfoid  V.  Wkleot,  I  Ld.  Ba;.  674 ;  BUUok  «.  Devanx,  8  U.  A  Or.  66fi ;  Chriitia 
*.  Peut,  TU.  *  V.4BI:  Slockwdl  s.  Bramble,  S  Ind.  428;  WllUanu  ■.  Ynnam, 
I  QiMO,  Mg,  mxmd. 

A  bill  tOAj  be  Koepted  sllhongb  prevIoiMlj  dlthoDored  hj  the  drawee'*  renu&l  toi 
HOept.  W/Doe  V.  RaikM,  ni/hi,  p.  tT4;  StockweUv.Branible,  Slnd.  428.  Otaot  k^j 
Shav,  1G  Mm*.  S44.  —En. 
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WALKER  V.  ATWOOD. 
In  thb  QDBKN*a  Bbkch,  Michabuus  Tbkh,  1708. 

[R^Mtrted  in  11  Ifodtnt  SxparU,  ISO.] 

Air  action  was  broaght  on  a  bill  of  exchange.  The  bill  was  drsvn); 
the  8th  of  April,  1707,  opon  Atwood,  to  pa^  £15  to  Godfrey ;  the  tnll' 
being  shown  to  Atwood,  he  promised  to  pay  it  on  the  18th  of  April, 
1707.  Aflerwards  this  bill  was  assigned  to  Walker,  who  brought  this 
action,  and  declared  on  the  cnstom,  Ac 

Upon  a  demurrer  to  the  declaration, 

M:  SaOceld  for  the  defendant  said,  that  the  bill  being  to  pay  a  anm 
of  money,  and  no  day  said  when  it  should  be  paid,  it  must  be  paid  on 
sight ;  therefore  thia  promise  to  pay  two  or  three  months  after,  viz^ 
the  8th  of  September,  is  a  new  i^eement,  and  consequently  the  action 
must  be  founded  on  the  new  agreement,  and  not  npon  the  custom  of 
merchants. 

Powell,  3.    The  custom  of  merchants  is  by  the  acceptance,  and  aT, 
promise  to  pay  at  such  a  tjme  is  good,  and  he  is  bound  by  the  custom 
of  merchants,  by  acceptance,  to  pay  at  the  time  appointed,  and  there- 
fore  the  plaintiff  has  declared  well  on  the  custom  of  merchants ;  and 
if  it  shonld  not  bind  him  on  the  custom,  it  would  not  at  all,  beoanne  i 
no  fyuiMtatua  atmn^it  lies  on  the  acceptance.  \J 

Judgmtnt  wu  ffiven/or  the  plaiiiiifff  nM.' 


SMITH  V.  ABBOT. 
Lr  THB  Knra's  Bbhob,  Eutsb  Tbbm,  1741. 

[Htparted  in  S  Strmgt,  llSl] 

The  defendant  accepted  a  bill  of  exchange  to  pay  it  when  goodtlj 
consigned  to  him,  and  for  which  the  bill  was  drawn,  were  sold.  Audfj 
the  plaintiff  counted  upon  the  cnstom  of  merchants.    After  a  verdict 

>  "  The  b[ll  u  dnirn  called  upon  him  to  paj  fn  matMj  m  the  28th  Haj,  1810;  | 
but  It  wu  competeDt  to  him  bj  bu  acoeptanc*  to  sztend  tbe  tima  of  piyment,  mb-  | 
Ject  ti>  an  option  Id  the  holder  to  take  luch  acceptaDce  and  agree  to  iDch  alteration,  . 
T  to  treat  the  bill  aa  diahoaored  by  non-acceptance."  Pit  Patteraoo,  J.,  deliTBiiog 
tbe  oplidon  of  tbe  court  in  Ruuell  v.  Fhilllpi,  14  Q.  B.  900.  See  aUo  Fanihawe  p. 
FMt,  2  H.  ft  N.  1 ;  Ee&ner  t>.  Crediton,  T  Mart  h.  a.  GW ;  Peck  n.  Cachrau,  TPtck. 
H;  Clarke  ■>.  Gordon,  8  Rich.  811  ~E». 
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for  the  pluntifE,  it  was  moved  in  ureat  of  Jndgmeat  that  thii  teoep- 
tanoe  depending  upon  the  oootiugeQC;  of  the  sale  of  the  goods  was 
not  within  the  cnstom  of  merchants,  or  negotiable.  Bat  the  com 
apon  consideration,  held  it  good.  For  though  the  plaintiff  might 
lure  refused  to  take  sach  an  acoeptanoe,  and  have  protested  the  bill, 
jet  nobody  oao  say  he  might  not  submit  to  it.  And  it  will  a&bot 
trade,  if  faotore  are  not  allowed  to  nse  this  caution,  when  bills  are 
drawn  before  they  have  an  opportunity  to  dispose  of  the  goods :  a 
man  who  is  drawn  upon  to  pay,  at  ten  days*  sight  may  accept  for  thirty 
(Uolloy,  804),  though  the  other  might  protest  the  bill.  Salk.  129; 
Comb.  462.* 


MOOB  e.  WHITHF. 

Ik  thb  Enra's  Bkitcb,  Tbinitt  Tkbm,  1770: 

[Afiotef  w  Bidla'i  Niu  PiimM.  Smj 

A  Bux  was  drawn  as  follows ;  —  I 

"ToMs-R.  Wkitht.  j 

"  Sib,  —  Please  pay  to  Mr.  Soot,  or  order,  £80. 

«Tho.  Nbwtok.*  I 

Scot  indorsed  it  to  the  plaintiff  who  presented  the  bill  to  the  dnweel 

for  acceptance,  and  the  defendant  (the  drawee)  underwrites  thus :—  I 

X  Hb.  Jackson,  —  Please  to  pay  thia  note,  and  diarge  it  to  MrJ 

Kewton*s  account.  R.  Whttht.**    I 

It  was  insisted  that  this  was  no  acoeptanoe,  for  the  defendant  did 

not  mean  to  beoome  the  prin(»pal  debtor.*    It  was  only  a  direction 

to  Jackson  to  pay  £80  out  of  a  particular  fund;  and,  if  there  were 

BO  such  fund,  the  money  was  not  to  be  pud.    But  per  Curiam.    TheQ 

>  Cos  p.  Coleman,  Ba^lej,  BfUi  (0  ed. ),  ITS ;  JoIUd  v.  Shobrooke,  2  WUi.  0 ;  neruB 
kDdhIoii,  Cowp.  671 ;  Uiln  v.  Fntt,  4  Camp.  S88 ;  Handliabal  v.  MKch&do,  3  U.  4 
8a.S41;  8  C.  &P.  218,  i.  o.;  Smith*.  Twtnc, 9  0. B.  n.s.  2U;  Untied  8Utw Bank 
K.  Hat.  Bank,  IG  Pet  S7T ;  Swanter  ».  Breck,  10  Ala.  U3 ;  Brabazon  e.  Serniour,  1A 
Cema.  fi61 ;  FhiUlpi ».  Froit,  29  Me.  TT ;  Bteient  ■>.  Androacog^n  Co.,  02  Mc.  408 ; 
Otant  V.  Bhaw,  16  Hmm.  S41 ;  Knox  c.  BeMlcl^  1  Miles,  294 ;  Walker  v.  lid*.  1  Bich. 
M9;  Hnnton  ».  In^rahaca,  1  Strob.  S71,  aeetrd. 

ConT.  WilkinMHi  v.  Latwidga,  1  Stra.  048;  Tataey  ».  Cbarch,  4  W.  & B. 84«.  — S& 
■  kaj  woidi  writleD  on  a  bill,  wbiah  do  not  negattTe  the  drawer'a  reqoeet,  vU 
■moant  to  an  aocaptaaca,  and  the  drawer  need  not  aign  hti  nam*.    Anon.,  1  Comb. 
Ml ;  PoweU  e.  Honnier,  1  Atk.  61L 
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nndfinrriting  is  a  direction  to  Jsckaon  to  pay  the  edih;  and  it  tag\ 
nifiM  not  to  what  aoooant  it  is  to  be  placed  when  paid.  That  It  '- 
s  transaction  between  them  two  only;  and  thk  if  deaiij  a  mtttitmt  j 
acceptance.^ 


u 


POWELL  V.  JONES. 
At  Nui  Pbius,  ookav  Ix>bd  Eshton,  C  J,  Mat  29, 17S8. 

[B^icrttd  in  1  fipMoua,  17.] 

This  was  an  action  ^ainat  the  defendant  aa  tHe  acceptor  of  a  bill  of 
exchange  dravn  from  Dominica. 

The  defendant  pleaded  the  general  issue,  and  relied  that  he  had 
never  accepted  the  bill  in  qnestion. 

The  acceptance,  as  proved  by  the  witness  on  the  part  of  the  plun-\ 
tiff,  was  in  this  manner :  The  biU  was  left  with  the  defendant  for  | 
a(9ceptance.by  the  pluntiff*8  clerk.  The  next  day,  he  called  for  the  I 
bill,  when  the  defendant  returned  it,  saying,  "  There  is  your  bill :  it  is 
all  right."  This  the  counsel  for  the  phdntiff  contended  was  a  sufficient  I 
parol  acceptance  to  bind  him. 

LoBD  Kbitton  ruled  that  these  words  could  by  no  implication  '^. 
amount  to  an  acceptance ;  that  they  conveyed  no  evidence  of  the  de-    j 
fendant'a  intention  to  bind  himself  to  the  payment  of  the  bill  at  all 
events,  which  was  neeesaary  for  the  purpose  of  charging  him  M  ao-  ' .' 
oeptor.    He  therefore  directed  the  plidntiffto  be  called.*  ^ 

<  Harper  b.  WmI,  1  Cnnch,  C.  C.  102,  aeeord. 

Conf.  Smith  r.  Niiwn,  1  T.  R.  869;  Robton  e.  Bennett,  2  Tannt.  SS8 ;  Brmuln 
».  Hendenon,  12  B.  Hon.  SI ;  Butlud  Bank  d.  Woodruff,  84  Vt.  89.  —  En. 

■  See  Sa^er  v.  Kitchen,  1  Zap.  209 ;  Anderson  v.  Heath,  4  M.  &  S.  808 ;  Be:raoldi 
*.  Fein,  11  Ex.  413;  Baaaett  o.  Balnea,  0  CaLSOO;  FhllUpa  c.  Fraat,  29  Me.  77; 
Walker  t.  Lide,  1  Bich.  240 ;  Uartin  r.  Bacon,  2  mil.  C.  B.  1S2,  in  whinh  oaac^ 
Ibe  worda  or  acta  of  the  defendant  wben  the  bill  waa  preaenled  to  Um  van  held  mm 
lo  uioant  to  a  parol  acceptance.  ^ 

0^  AUaa  p.  WilUama,  12  nok.  SOT. — B». 
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BOBHM  tr.  GABCIAS. 

At  Nui  Psnjs,  oobam  Lobd  ELLBmoBocaH,  G.  J^  Snimros  j 
M1CHAXLXA8  Tbbh,  1806. 

IBtptrltd  IS  1  Campbdl,  42S,  meta.] 

Aonoit  on  «  bill  drawn  on  lisbon,  **  payable  in  ^tcthe,  and  not  i> 
Mit  raait"  The  defendant  vaa  the  drawer  of  the  bill ;  and  the  que*- 
tkm  was,  whether  it  had  been  dishonored  for  oon-aoceptanoe.  The 
drawees  offered  to  accept  it,  payable  in  vob  thnarot,  another  sort  of 
emrenfly,  which  was  refused.  The  defendant  now  proposed  to  show 
that  oait  denaroa  was  snfflcient  to  answer  what  was  meant  by  '*  effte- 
live.^    But 

Per  Lobd  Ellehbosougb.    The  plaintiff  had  a  right  to  refuse  this 
acoeptanoe.    The  drawee  of  a  bill  has  no  right  to  vary  the  aooeptai 
from  the  terms  of  the  bill,  unless  they  be  nnambiguonsly  and  uneqni- 
Tocally  the  same.    Therefore,  without  considering  whether  a  paymi 
in  denarot  might  not  have  satisfied  the  term  "  eff^ective,^*  an  aoceptani 
to  pay  in  denarot  was  not  a  sufficient  acceptance  of  a  bill  drawn  pay* 
able  in  «  ^ffisetive."    The  drawees  ought  to  have  accepted  generally, 
and  an  action  bwig  brought  against  them  on  the  general  acceptance,! 
the  qnesUoQ  would  properly  have  arisen  as  to  the  meaning  of  the 


ANDERSON  v.  HICK  amd  Oibbbb. 
At  Nisi  Pbittb,  ookam  Lobd  Ellbnbobocgh,  C  J.,  Feb.  14, 1812. 

IS^urttd  m  8  CampbtU.  179.] 

This  was  an  action  i^unst  the  defendants  as  aceepttn  of  a  bill  on 
exdtange  drawn  upon  them  by  A.  db  J.  DeyUn,  payable  to  the  plainJ 
tifL  ' 

He  defendants  denied  that  they  had  aooepted  the  bill. 

A  witoeoB  swore  that  the  toU,  having  been  left  for  acoeptanoe  at  tba 
defendants*  oounting-honse,  was  retnrned  unaccepted,  as  Mr.  Keatea, 
one  of  the  defendants,  who  superintended  the  account  between  them 
and  the  drawers,  had  been  absent ;  that,  soon  after,  the  plaintiff  mcti ; 
Keates  in  the  street,  and  expressed  some  Hurprise  that  the  bill  had  not! 
been  aooepted ;  and  that  Eeat«8  then  said,  **  If  you  will  send  it  to  the '. 
KumtaDg-boDse  again,  I  will  give  directionB  for  itA  being  aooepted."  „ 
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The  plaintiff  oonid  not  prove  that  the  bill  wu  agun  lent  to  the  defendj 
anU'  counting-house. 

Park,  for  the  plaintiff,  contended  that  Eeates'a  words,  importing  i" 
promiBe  to  aooept,  vere,  in  law,  of  tbemselree  an  aooeptanoe. 

LoBD  Ellbnbobouob.  Thia  waa  only  a  conditional  promise  to  ae^ 
eept,  and  oonld  not  operate  aa  an  aooeptanoe  till  the  bill  waa  aent  baola  / 
to  the  oooBtingJionae.  Plaint^^nonmUad,^    y 


LANGSTON  AKD  Othkbs  v.  CORNET  ass  i 
At  Nisi  Psnrs,  cobak  Gobs,  C.  J.,  MutCH  1, 181&. 
[S^MtUJ  M  4  CoM^tM.  ITS.] 

Thb  plainttfie  declared  in  the  neual  form  aa  indorseee,  against  the  \ 
def endanta  as  aooeptors,  of  a  bill  of  exohange  for  £1,600,  drawn  bj  I 
Hughes  •&  Co.*  1 

The  defendants  had  eSeoted  a  policy  of  insurance  iu  their  owr|T 
names  for  the  drawers  of  the  bill,  who  were  resident  in  the  Isle  of  | 
France,  A  loss  happened,  but  the  underwriters  refused  to  settle  it,h 
on  the  ground  that  the  voyage  waa  illegal.  The  bill  of  exchange  was  U 
presented  for  acceptance  to  the  defendants,  first  by  a  person  of  the  U 
name  of  Stewart,  who  then  held  it  aa  indorsee,  and  afterwards  by  the  F 
pluntifis;  npon  which  ocoauons  the  defendants  said  they  conld  not  \l 
then  accept  the  bill,  as  they  had  no  fonds  (d  the  drawers  in  their  ' 
handa,  but  that,  aa  soon  as  the  underwriters  had  settled  the  loss,  it  ; 
should  be  pud.  The  pluntifb  now  proved  that,  upon  a  submisnon  to  y 
arbitration,  the  arbitrator  had  awarded  that  the  nnderwritera  were  n 
liable,  aod  that  the  defendants  had  reoeired  iqwn  the  policy  £890  il 
beyond  all  chai^^  Euid  expenses.  l^ 

It  waa  contended  that  under  theae  circumstanoes  the  defendanta 
were  liable  sa  acceptors  of  the  bill,  the  condition  on  which  they  prom- 
iaed  to  pay  it  having  been  fulfilled ;  and  therefore  the  case  stood  the 
same  as  if  Uiere  had  been  an  absolute  promise  to  accept,  whiob  hatf 
been  often  held  to  amount  to  an  acceptance. 


>  Uaion  V.  Hnnt,  1  Dong.  SBT ;  8wu  o.  Cox,  1  Kanli.  ITA;  BmUI  p 
t  WMh.  C.  C.  Hi ;  Andrew*  ■>.  Bagg*,  Minor,  178 ;  Liggett  ■.  Weed,  T  Kut.  378  ; 
Cmmpbell  v.  PetteoglU,  T  He.  126;  Onnt  t>.  Shaw,  16  Mut.  Ut ;  Ford  v.  Angrirodt, 
ST  Mo.  CO ;  Winiermnte  p.  Po«I,  i  Z«b.  120 ;  Kellogg  *.  Lawrenoe^  Hill  &  Dm.  882  ; 
BrowHv.Coit,lMcC.406j  Owen  i>.  Iglanor,  i  Coldw.  Ifi,  aesmf.— Bs. 

*  Onlj  so  mnoh  of  the  caae  b  givan  u  ralslM  to  the  qneMloi 
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GiBBS,  C.  J.    It  u  alleged  in  the  deoUntion  that  th«  defendanta 
aeoepted  the  bill  of  exchange  aooording  to  the  ooatom  of  merchant*. 
What  ia  proved  amonnta  only  to  a  conditional  aooeptanoe,  and  it  hatll 
never  been  held  that  *  oooditional  aoceptanoe  can  be  declared  upon  I 
la  an  absolute  one.     I  am  therefore  of  opinion  that  the  plEuntifli  1 1 
n  the  biiL>  ^ 


JEUNK  0.  WAKD. 
Ih  TBI  KiiT8*s  BnroH,  Mat  80,  1818. 
[fi^Mrtfd  ui  S  BarMKofl  ^  Aldmm,  668.] 
AcTtoiT  against  defendant  as  acceptor  of  a  bill  of  exchange  tor  f 
£1&0,  drawn  by  J.  6.,  npon  the  defendant,  in  favor  of  the  pl&intilf  I 
Jeane.  At  the  trial  at  the  London  sittings  after  Hilary  term,  before  | 
Lord  Ellenborongh,  C.  J.,  it  appeared  that  the  defendant,  together 
with  another  person  of  the  name  of  Stubbin,  was  the  co-executor  of 
the  will  of  a  Mrs.  Leake,  under  which  the  drawer  Godfrey  was 
entitled  to  a  legacy  of  £200  on  his  coming  of  age.  Tn  consequence  of  \ 
this,  Godfrey,  on  the  28th  May,  1817,  drew  the  bill  on  defendant  in 
ixfOT  of  the  plaintiff,  as  a  payment  of  his  bill  for  goods  sold  and  do- 
liTercd.  The  plaintiff,  who  lived  In  London,  went  over,  on  the  29th 
May,  to  the  defendant's  house  in  the  country,  with  the  bill,  and  there 
left  it  for  the  purpose  of  being  accepted ;  but  it  did  not  very  clearly^ 
appear  what  then  passed  between  the  plaintiff  and  the  defendanL  At 
a  sabseqnent  period,  however,  in  Jane,  the  plaintiff  called  on  Mr. 
Egerton,  the  agent  for  the  defendant  in  London,  and  introduced  him- 
self to  him  by  producing  a  letter  from  the  defendant,  and  begged  his 
aasiatance  towards  enabling  him  to  obtain  payment  of  the  bill  from 
the  drawer.  He  then  stated  that  he  had  been  before  with  the  bill  to 
dte  defendant,  and  that  the  defendant  had  refnsed  to  accept  it.  Mr. 
Egerton  told  him  that  defendant  had  done  very  right  in  refusing  to 
accept  the  bill;  that  Godfrey  was,  on  the  6th  July,  to  receive  his 
legacy,  and  that  he  recommended  plaintiff  then  to  attend  in  order  to 
secore  the  payment  of  the  bill.  Accordingly,  on  the  fith  July,  the 
plaintiff  attended ;  bat,  owing  to  acme  dispute  as  to  the  stamp  for  the 
receipt  of  the  legacy,  it  was  not  paid  on  that  day,  Godfrey  tlipn  re* 
fnfing  to  receive  it.  It  was  afu.rwards  paid  to  him.  The  plaintiffl 
gave  alao  in  evidence  a  letter  of  tbe  defendant's,  in  answer  to  an  q»l 

■  SalU  «.  SafSll,  1  D.  &  B7.  M.  P.  88,  atear*. 
8m  Siggwi  >.  Nkhollf,  •  Jar.  S41.— Bv. 
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pUoation  for  tbe  bill,  wbioh  stated  tbat,  havuig  been  applied  t 
mother  of  the  drawer  to  gire  up  the  bill  to  them,  which  during  « 
thia  period  had  remuned  in  hia  bands,  he  had,  to  avoid  farther  ti 
d«Btrojed  it.    This  ease  having  been  proved,  Lord  Ellenborough,  ( 
was  of  opinion,  tbat  it  amounted  in  law  to  an  aooeptance  of  the  t 
by  the  defendant;  and  directed  the  jury  to  find  a  verdict  for  the 
pluntiff. 

Topping  having  in  last  term  obtiuned  a  mle  niai  for  setting  aside 
this  verdiot,  and  for  a  new  trial, 

Gumm/  now  showed  oaiue.  This  conduct  of  the  defendant 
amonnted  to  an  acceptance.  For,  first,  he  retained  the  bill  beyond  a 
reasonable  time.  The  bill  was  left  with  him  for  acceptance  on  29th 
May,  and  it  remfuned  with  him  till  9th  July,  when  the  defendant 
destroyed  it.  Tbe  principle  liud  down  in  Harvey  o.  Martin' must 
govern  this  case.  The  retuning  of  this  bill,  which  was  left  for  ao- 
oeplanoe,  for  so  long  a  period,  makes  the  defendant  liable.  And, 
besides,  there  is  here  the  additional  fact  of  the  destruction  of  the  bilL 
By  that  act  the  defendant  prevented  the  plaintiff  from  ever  suing  the 
drawer.  That  falls  within  the  case  of  Trimmer  v.  Oddy,*  where  Lord 
Kenyon  lays  it  down,  that  if  a  party  put  upon  a  bill  that  which  essen- 
tially injures  and  defaces  it,  that  makes  him  liable  as  acceptor.  Here 
the  case  is  much  stronger,  for  the  party  has  not  merely  defaced  and 
essentially  injured  the  bill,  but  has  actually  destroyed  it.  Tbe  verdict, 
therefore,  is  right. 

Topping  and  Gaaelee,  in  support  of  tbe  mle.  There  is  one  fact 
whicn  materially  distingDishes  this  case  from  all  those  whidi  bava 
been  cited, — viz.,  that  here  there  is  an  absolute  refusal  to  accept,  given 
originally  by  the  defendant;  and  no  case  can  be  fonnd  where,  after 
•uch  refusal  to  accept,  a  retaining  of  the  bill  has  been  held  to  be  an 
acceptance.  In  Harvey  v.  Martin,  the  judgment  of  the  court  turns 
entirely  on  the  ground  of  the  nsual  course  of  dealing  between  the 
parties,  there  having  been  instructions  to  transmit  the  bills,  dbc,  when 

1  SittlDg*  after  UichmelmM  Terni,  47  Oeo.  HI.  Action  on  bUl  of  exchange,  by 
payee  agstnat  acceptor.  Fl&intiff  tmnimltted  the  bill  bj  poat  to  defeDfUnt,  tbB 
drawee,  ai  loon  ai  he  recelTed  it,  dealricg  Mm  to  accept  and  hand  it  over  to  plain- 
tlff'i  agent  in  I«ndoD,  which  wa*  the  ntoal  mode  of  dealing  between  tbe  pkrtlei. 
Plaintiff,  bearing  Bathing  of  hit  bill  from  hi*  agent,  wrote  to  defendant,  remonitrat- 
Ing  with  him  for  tlie  delaf.  The  defendant  aniwered  that  he  Iiad  retained  tbe  bill 
becauM)  he  Iiad  once  meant  to  accept  it,  which  he  now  declined  ddng. 

Lord  Ellbkbobodob.  Thli  ii  cleariyan  acceptance.  If  a  bill  la  left  for  tbe 
expreM  porpoee  of  being  accepted,  and  it  retained  hj  the  drawee,  inch  retenticn  li 
a*  much  an  acceptance  ai  if  he  had  written  Iiii  name  npon  the  tkce  of  it.  1  Camp. 
136,  n.— Ed. 

1  OnildbaU  Sittlnci,  ISOOi  Cbttty  on  Bllli  of  Kzoh.  l«a 
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■ocepted,  to  the  agent  of  Harrej ;  bot  here  there  is  no  nsasl  oonrse 
of  dealing,  for  this  ia  an  ineolated  trsnaaction  bettreen  the  pluntifl 
aad  defondant,  and  that  case,  therefore,  doea  not  apply-  Trimiaer  v. 
Odd;-  aod  Bentinok  v.  Dorrien  and  Tbomtoa  v.  Diok '  proceed  nptHi 
adifierent  prindple:  there  the  acceptor,  having  once  accepted,  vai 
not  permiued  to  cancel  or  revoke  his  acceptance,  and  snch  oaaoollfe 
tionwaa  held  to  make  no  difibreace;  bat  the  liability  vaa  held  to 
•ontinne  as  if  the  acceptance  had  remained  on  the  face  of  the  bilL 
Here,  however,  there  vas  not  any  acceptance,  but  on  the  contrary  a 
refusal  to  acoept.  The  case  of  Clavey  v.  Dolbia  *  is  a  deoieive  an- 
tbority  against  this  verdict,  and  is  almost  predsely  lumilar  in  its  oir- 
onnstances  to  the  present  case.  Besides,  it  is  clear  from  the  pluntift's 
oun  conduct  that  he  did  not  coonder  the  defendant  liable,  at  a  period 
long  Bubaeqneiit  to  the  time  when  the  bill  was  left.  For  he  attended 
In  Egerton's  chambers  at  the  end  of  Jnne  for  the  purpose  of  getting 
payment  from  the  drawer.  That,  however,  was  not  necessary  if  the 
defendant  was  then  liable  as  acceptor.  Then  the  destmotion  of  the 
bill  cannot  amonnt  to  an  acceptance.  It  may,  perhaps,  be  tbe  ground 
of  an  action  against  the  defendant,  bnt  he  cannot  in  conseqoence  of 
that  act  be  charged  as  acceptor;  for  in  that  character  he  can  only  be 
liable  by  the  cnstom  of  merchants,  and  by  that  custom  the  destruc- 
tion of  a  bill  does  not  amonnt  to  an  acceptance. 

LoBD  EixENBOBOCSB,  C.  J.  I  do  not  recolleot  that  any  question 
was  made  at  the  trial  as  to  the  correctness  of  Gould's  evidence.  HU 
statement  was,  that  the  bill  in  this  case  was  ori^nally  left  with  the 
defendant  for  acceptance,  and  by  the  defendant's  own  letter  it  after- 
wards appeared  that  the  lull  had  been  destroyed  by  him.  I  certainly 
at  that  time  proceeded  on  the  ground  that  it  was  the  ordinary  and 
recognized  custom  of  merchants  that  when  a  bill  has  been  left  for 
acceptance,  if  after  a  reasonable  time  has  expired  (and  here  a  reasoi^ 
able  time  had  expired)  the  party  omitted  to  return  the  bill,  he  must 
be  considered  as  having  retained  it  for  acceptance.  This  case  goes 
■till  farther;  for  here  the  defendant  by  bis  own  act  pats  it  wholly  out 
of  his  power  ever  to  return  it,  and  thereby  deprived  the  holder  (there 
bong  no  power  of  re-creating  the  bill)  of  the  advantage  of  being  able 
to  prove  the  handwriting  of  the  drawer.  In  such  a  case,  I  have 
always  conridered  it  as  a  matter  of  course  that  snch  retention  and 
destmotion  of  a  bill  of  exchange  was  tantamonnt  to  an  abeolate 
refosal  to  redeliver  it,  and  was  therefore,  in  point  of  law,  an  accept- 
•ooe.  Bat  it  Is  contended  that  no  case  can  be  cited  which  goes  bo  far 
■I  this  proposition.    The  prininple  laid  down  by  Xiord  Kenyon,  ia 

>  <  Bv  ZKL  1  Ca.  tan^  Hsidw.  rs. 
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Trimmer  v.  Oddy,  Beema  to  me  to  goT«ni  this  caae.  Thkt  deciiion,  I 
well  remember,  made  a  oooiiderable  impresBion  on  mf  mind.  In  the 
ordin&ry  course  of  boaineBa,  when  a  bill  it  left  with  the  acceptor,  he  ia 
to  oonnder  whether  he  will  accept  it  oi  return  it.  If  be,  without 
laying  any  Uiing,  retains  it  in  hia  hands,  the  law  then  preAnme«  that 
be  has  done  that  for  which  the  bill  was  left,  and  which  ia  for  the 
benefit  of  the  party  leaving  the  bill ;  vis.,  that  he  hns  accepted  it. 
Here,  however,  it  is  sud  that  Ward  abaolntely  refused  to  asaept,  andB 
it  !•  contended  that  that  circumataoce  makea  tJie  difference.  But  t^^l 
period  when  he  did  thia  doea  not  diatinctly  qipear.  It  might  be  after 
ft  reasonable  time  had  elapsed.  Sappoae  the  bill  delivered  to  him  on 
the  ii9th  May ;  the  meeting  of  Egerton  and  Jenne  waa  not  till  tlie 
end  of  Jane,  and  the  bill  waa  not  destroyed  till  the  fith  of  July. 
Then  a  reasonable  time  might  bave  elapsed  before  the  refusal  took 
place,  and  a  reasonable  time  did  at  all  events  elapse  before  the  de- 
struotion.  If  so,  the  bill  wa»  in  point  of  law  then  accepted  by  Ward, 
and  the  aoceptanoe  could  not  afterwards  be  retracted.  If  indeed  the 
bill  had  not  originally  been  left  for  acceptance,  the  whole  case  cer- 
tainly would  fall  to  the  ground.  But  I  think  it  clearly  appears  troni: 
the  evidence  that  it  waa  so  left,  and  the  defendant  not  having  in  a 
reasonable  time  notified  hia  refusal  to  accept,  and  having  ultimately 
deatroyed  the  bill,  miiat,  aa  it  aeema  to  me,  be  held  liable  for  it  aa  the 
acceptor.    I  think,  therefore,  that  this  rule  moat  be  dischaiged. 

Batlbt,  J.  I  am  not  prepared  to  say  that  the  defendant  can,  ia 
the  present  case,  be  considered  as  the  acceptor  of  thia  bill.  The  bill, 
aa  it  appears  from  the  evidence,  was  drawn  on  the  28th  May,  by  God- 
frey, on  the  defendant,  and  was  payable  at  sight.  And  on  the  2dtb 
May  the  plaintiff,  having  gone  down  from  London  to  the  defendant^ 
bouse  in  the  country  for  that  purpose,  made  an  appU<»tion  to  him 
either  for  payment  or  acceptance  of  tbe  bill ;  but  it  is  not  olear  for 
which  of  these  two  the  application  was  made.  No  payment  is  then 
made,  not  ia  there  any  reaaon  to  auppose  that  any  acceptance  was 
then  given.  For  some  reason,  however,  which  does  not  appear,  the 
bin  was  then  left  in  the  possession  of  the  defendant,  where  it  remained 
till  the  9th  July,  the  time  when  it  was  ultimately  destroyed.  Where 
a  bill  is,  in  the  usual  course  of  business,  left  for  acceptance,  it  ia  the 
duty  of  tlie  party  who  learea  it  to  oall  again  for  it,  and  to  inqaire 
whether  it  baa  been  accepted  or  not.  It  is  not,  u  it  seems  to  me,  the' 
duty  of  the  other  person  to  send  It  to  him,  unless,  as  in  the  case  oited, 
of  Harvey  v.  Martin,  there  is  a  usual  course  of  dealing  between  tho 
partieolar  individuals  concerned  so  to  do.  Here  the  party  who  left 
ibe  bill  does  not  appear  ever  to  have  called  or  sent  for  it ;  and  that 
materially  affects  the  present  oase.    I  forbesr  to  aay,  at  present,  what 
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would  be  my  judgment  on  the  effect  of  s  destruction  of  tbe  ii»tm> 
ment  by  the  party  with  whom  it  wu  left  for  acceptance,  within  the 
reasonable  time  during  which  the  other  party  might  expect  an  accept 
•noe  of  the  bill.    If  a  party  gaya  he  has  destroyed  the  bill,  and  that 
he  vill  not  accept  it,  such  deatmotion  might  probably  subject  him  to 
•n  action   of  troTer  for  the  bill;  but  I  cannot  think  that  it  would 
UQOOnt  to, an  acceptance  of  it.    For  what  ia  an  acceptancef    It  ii  an 
engagement  of  the  one  party  acceding  to  the  proposition   of  the 
other;  and  it  would  be  very  strange  indeed  if  a  refasal  on  his  pait 
eonld  in  law  be  deemed  an  acceding  to  the  proposition.    But  I  fftt 
BO  judgment  on  this  point ;  for  the  &ctfl  here  do  not  warrant  the  eon- 
dnmon  that  the  bill  was  destroyed  by  the  defendant  during  the  period 
when  the  plaintiff  could  consider  it  as  remaining  for  acceptance.    It 
appeara  that  at  the  end  of  June  the  pliuntlEE  called  on  Egerton,  and 
introdaoed  himself  to  him  by  producing  a  letter  from  the  defendant. 
All  the  circnmsUneea  whidi  then  came  out  show  plainly  that  tbti 
whole  transaction  was  an  insulated  one  between  the  parties,  and  that 
there  was  no  coune  of  dealing  between  them ;  for  the  drawer  God- 
frey was  entitled  to  a  legacy,  and  on  that  ground  alone  it  was  that  he 
drew  on  Ward,  the  executor.    Hie  plaintiff  then  tells  Egerton  thatR 
the  defendant  had  refused  to  accept  the  bill.    He  does  not  complain  |[ 
that  the  bill  had  been  kept  by  him  for  an  nnreasonable  time,  but  ap- 
plies to  E^rton  for  his  assistance  in  obtaining  the  money.    Egerton 
tells  the  plaintiff  that  Ward  has  done  right  in  so  refusing,  and  informs 
liim  that  on  the  5th  July  Gh>dfrey  will  receive  his  legacy.    On  that 
day  all  the  parties  attend,  but  the  money  due  on  the  bill  does  not 
appear  to  hare  been  paid    Then  after  idl  this,  on  the  9th  July,  th^ 
d^endant  writes  to  the  plaintiff  that  he  has  destroyed  the  bill.    Now! 
if  that  were  a  wrongful  destruction  by  him,  trover  would  lie  agunstl 
him,  and  he  would  in  that  form  of  action  be  subject  to  pay,  not  thej 
whole  bill  as  the  acceptor  of  it,  but  only  such  damages  aa  the  partyj 
really  sustained  by  this  destruction.    For  if  the  drawer  were  a  solveDt\ 
person  he  would  still  be  liable,  and  might  pay  the  bill,  either  in  the 
whole  or  in  part.    If,  on  the  other  band,  the  destruction  was  excusa- 
ble from  the  inronmetauces  of  the  case,  as  if  it  appeared  that  the 
plaintiff  had  treated  the  bill  as  of  no  importance,  and  had  shown  his 
Intention  of  relying,  not  on  the  bill,  but  on  the  original  oonuderatiMi, 
then  that  would  perhaps  afford  to  tiie  defendant  an  answer  even  to 
the  action  of  trover.    But  at  all  events,  ether  in  the  one  case  or  tbe 
other,  the  destruction  cannot,  as  it  seems  to  me,  amount  to  an  acoept- 
SBpe  of  the  bill  by  the  defendant.    I  think,  therefore,  that  tliis  rule 
Aoold  be  made  absolute. 
Abbott,  J.    I  am  not  able  to  satisfy  my  mind  that,  undw  the  w^ 
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mmstanoes  of  this  case,  the  defendant  is  liable  as  acoeptor.  There  k 
no  case  eimilar  in  its  facts  to  this ;  for  this  trauaaotion  is  out  of  the 
oonne  of  the  ordinary  dealing  between  merchants.  It  appears  that 
the  defendant  vas  one  of  two  ezeoutors  to  a  will,  nnder  which  Go^ 
fnj  was  entitled  to  a  legacy  of  £200,  on  tbe  credit  of  which  he  drew 
the  bill  in  question.  The  plaintiff  does  not  send  the  bill  by  the  post, 
or  to  any  agent  in  the  country,  but  goes  hinoself  with  it,  and  retoma 
without  it ;  then,  at  the  end  of  tbe  month  of  June,  he  introdooea 
binuelf  by  a  letter  to  Egerton,  and  deures  his  esdstaDoe  to  aeonre  the 
payment  of  the  money.  The  bill,  too,  which  was  drawn  on  the  28th 
May,  most  have  been  placed  by  the  plaintiff  in  the  defendant's  hands 
in  Uie  beginning  of  June,  and  the  whole  transaction  ought  to  have 
been  completed  early  in  that  month.  We  then  find  that  the  pluntif^ 
eren  at  the  end  of  that  month,  does  not  rely  on  the  detention  of  the 
bUl  having  amounted  in  law  to  an  acceptance,  but  requests  SgerUm 
to  help  him  to  get  the  money  from  Oodfrey,  which  could  not  have 
been  neceaaary  if  Ward  had  then  been  liable.  Kow  the  account  of 
tbe  witnesees,  both  on  one  side  and  on  the  other,  is  •this :  Qould  saya 
that  Ward  admitted  that  the  bill  was  left  with  him  for  acceptance; 
sod  E^rton  states  that  the  pliuntiff  told  him  that  Ward  had  refused 
to  accept  the  bill.  And  in  fact  the  pliuntiff  does  not  then  seem  to 
have  considered  the  defendant  liable  to  him ;  and  I  cannot  inter  that 
tbe  defendant,  by  retaining  the  bill,  had  then  made  himself  liable  aa 
acceptor.  And  if  he  was  not  then  liable,  I  do  not  think  the  flabse. 
quent  destruction  of  the  bill  would  make  him  bo.  I  look  with  the 
greatest  anxiety  at  these  cases  of  constroctive  acceptance;  for  every 
decision  of  that  kind  introduces  uucertiunty  upon  a  subject  where 
the  pnblic  interest  requires  that  the  greatest  oertunty  should  preraiL 
If  indeed  it  were  rea  inUgrtt,  it  would  be  most  desirable  that  the 
liability  of  the  acceptor  should  be  confined  to  the  case  of  an  actual 
acceptance  on  the  face  of  the  bill.  I  own  that  I  wish  the  rule  had 
been  so  laid  down  originally. 

HoLBOTD,  J.  It  seems  to  me  that  there  is  considerable  doubt  upon 
the  present  question.  I  have  always  understood  that  where  a  bill  is 
left  for  acceptance,  and  is  not  returned  when  called  for,  and  any  act 
of  ownership  has  been  exercised  with  respect  to  the  bill  by  the  party 
with  whom  it  was  left  for  acceptance,  that  it  amounted  to  an  aooept- 
anoe.  But  I  cannot  say  that  the  mere  non-return  of  the  bill,  unaccom- 
panied with  any  act  of  disposing  of  it,  is  so.  In  this  case,  where  there 
was  a  previous  refusal,  and  where  the  pluntiff  himself,  at  the  end  of 
Jnne,  seems  not  to  have  considered  the  defendant  liable,  I  do  not 
think  that  the  subsequent  destruction  of  the  bill  would  make  him 
uuwenble  aa  acceptor.    But>  «t  all  events,  I  think  there  should  be  ft 
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Mv  trial  in  this  oaM,  in  order  that  them  fitoti  nuy,  !f  neo8Mai7,  be 
pQt  npon  th«  reoord,  uid  the  case  be  further  oonndered  in  a  oonrt  of 
error.  Jiult  oboArffc* 


DTJFATJR,  ExscirroB,  Ac.,  o»  DUFATJB,  v.  OXBNDEN 
At  Ktsi  Psnm,  oosax  Pattbsoit,  J.,  Hat  27, 1881. 

[Rtported  a  1  Moodf  g-  RMiuon,  00.] 

AgB^iMPHiT/by  the  exeontor  of  the  payee  of  a  bill  agidnat  the  a»-l 
ceptor.  I 

The  bill  wM  drawn  hj  Dnfanr,  pajable  to  his  own  order,  and  ad-| 
dressed  to  the  defendant,  who  wrote  aorosa  it,  **  Accepted ;  payable  at  I 
HesHTS.  Stevens  &  Co.,"  withont  any  signature.  / 

Ji".  PoUock,  for  the  defendant,  objected  that  this  waa  no  aooeptanoe 
for  want  of  a  eignatare. 

€htmey,  for  the  plaintiff,  referred  to  an  aiionymoas  case  in  Comb. 
401,  as  showing  that  the  aoceptanoe  was  sufficient,  and  said  that  the 
same  doctrine  was  adopted  in  Bnyley  on  Bills,  141  (4th  ed.).* 

F.  PoUock.  At  that  time,  a  parol  acceptance  was  sufficient ;  and  it 
was  held  that  any  drcnmstanoes  from  which  it  might  be  inferred  that 
the  drawer  intended  to  pay  the  bill  amounted  to  an  acceptance.  Bat 
the  law  is  altered  by  the  Stat.  1  ft  2  Geo.  IV.  o.  78,  S  %  which  re- 
quires the  acceptance  to  be  in  writing  on  the  face  of  the  bill ;  and  there 
arises,  therefore,  a  question  of  law,  whether  this  unsigned  writing  can 
BOW  amount  to  an  acceptance.  That  qnestion,  if  it  becomes  material, 
may  be  reserved  for  the  opinion  of  tbe  court ;  but  there  is  also  a  ques- 
tion of  tact,  whether,  even  if  such  an  acceptance  may  by  law  be  good, 
this  most  not  be  oonsidered  as  merely  an  unfinished  instrument,  put 

1  CUver  V.  tMbin,  C.  T.  BMd.  ST8 ;  Hmoii  v.  BarS,  9  B.  A  AL  SO ;  Ovsmiaii  n 
BobDkni  Bank,  M  H.  J.  61 ;  81  N.  J.  £63,  occonf, 

8m  Hall  p.  Steel,  iS  Bl.  S81 :  Hough  o.  Lorlog, »  Pick.  3M ;  I>nn*Twi  v.  jyjtm, 
118  Matt.  687 ;  Koch  s.  How«n,  6  W.  ft  S.  860. 

Br  itttnte  tn  Mew  York,  "  Ever?  penon  apon  whom  ft  bill  of  ezcbange  I*  dnwn,? 
and  to  whom  the  ume  ii  delivered  for  kcceptuce,  who  ahall  deitntj  inch  bill,  or !  j 
nftiN.  wlthhi  tweaty-fonr  honn  after  inch  delirerj,  or  iritbln  rach  other  period  ■• '{ 
ths  holder  may  dlow,  to  retum  the  bill,  accepted  or  non-acoepted,  to  the  holder,  shall , 
be  deemed  to  hsTs  accepted  the  ume."  2  Rev.  St,  (6th  sd.)  1161.  Thi«  pravieioB 
lut  been  adopted  In  some  othw  Stalei.  Q.  &  C.  Ark.  SUt. )  6M ;  S  Civ.  Cods  Cat . ' 
StlW;  Geo.  Stat.Eaiti.cM,|lS;  1  Wagn.  Ho.  Stat e.  IS,  |«.  — Bs. 

>  Bss  aho  Cblttr  «  Bill*,  1T8,  ITi  (etb  ed.). 
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into  a  oondition  to  be  oompl«ted  b^  mere  dgnatnre  whenever  the  party 
l^eaaed,  bat  not  meant  to  operate  till  then. 

Fi.TT£BOH,  J^  in  inmming  ap  to  the  jury,  uid  that  he  mwof 
opinion  thst  the  vmting  might  be  ralid  in  law  as  an  acceptance,  not- 
withstanding the  want  of  signature,  hut  that  it  was  a  question  for  the 
jury  whether  it  was  intended  to  operate  aa  an  acceptance  in  its  present 
state.  It  is  very  improbable  that  it  was  not  bo  intended ;  for  why  did 
the  defendant  part  with  the  possession  of  It,  if  it  were  to  be  treated  aa 
incomplete,  and  brought  back  to  him  for  signature  before  it  was  to 
have  KDj  validity  ?  That,  however,  is  a  qnestion  for  the  jury ;  aad 
they  will  find  for  the  plaintiff  or  the  defendant  on  the  counts  on  tlk* 
bill  of  exchange  according  to  their  opinion  of  it.  The  pluntiff  is,  at  [^ 
all  events,  entitled,  on  other  evidence  in  the  cause,  to  a  verdict  for 
r  part  of  the  sum,  on  the  common  oonnta. 

Verdict  for  the  piainlif  on  tA»  biU. 


LESLIE  V.  HASTINGS. 

At  Nibi  Fkius,  oobui  Lobd  Ltkdhubbt,  C.  B.,  Jutnt  17, 1831. 
[B^iarUd  in  1  Uaadf  f-  RMmoh,  119.] 

AssuHPaiT  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
diange. 

For  the  defendant  the  drawer  was  called,  who  proved  that  the 
defendant  had  given  him  a  stamp  with  his  acceptance  in  blank,  au- 
thorising him  at  the  time  to  draw  for  a  certain  sum  at  a  specified  date. 
The  bill  declared  on  was  drawn  by  him  upon  this  stamp,  in  conform- 
ity with  such  authority. 

Jervia,  for  the  defendant,  argued  thnt  nnce  the  stat.  1  &i  Geo.  IT. 
c.1%,%%  which  makes  it  essential  to  the  effect  of  an  acceptance  of  an 
inland  bill  of  ozohange  that  it  ahould  be  "in  writing  on  such  bill,"  an 
acceptance  iu  blank  was  altogether  a  nullity ;  that  it  could  have  no 
more  effect  than  a  parol  promise  to  accept  a  bill  before  it  is  in  exist- 
ence, as  to  which  he  referred  to  the  language  of  Lord  Kenyon  in 
Johnson  o.  ColUngs,  and  he  cited,  in  confirmation  of  his  argument, 
the  observations  of  Mr,  Selwyn,  in  the  last  edition  of  his  Law  of  Nisi 
rrius,  p.  826. 

LoBD  LvHDRUBST,  C.  B.    I  Can  entertain  no  doubt  on  the  point. 
The  provision  of  the  1  A  2  Geo.  IV.  which  has  been  relied  on,  was 
mtroduced  merely  to  get  rid  of  questions  as  to  promises  to  accept. 
Here  is  an  actual  acceptance  in  writing,  wiih  an  express  authcrity  toi  ■ 
fill  up  the  bill  in  a  particular  mode,  snd  that  Huihoiity  has  been  paiv  j  ' 
■uod.     I  must  advise  the  jury  to  find  for  the  plaintiff.  ^ 

Verdict  for  the  plaintif.^ 
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8PEAB  A  PATTEH  ».  PRATT. 

Iw  THE  SuF&EXS  CoirST,  "Ssw  ToBK,  Mat^  1842. 

[R^iorted  in  2  ^iZf,  68^] 

AsstmpsiT,  tried  at  the  Onondaga  GiroaiC,  in  S<ptemb«r,  IMl, 
before  Moeeley,  C.  J.  The  acdon  was  against  the  defendaDt,  Fredo-l 
riok  Pratt,  aa  acoeptor  of  a  bill  of  ezobange,  payable  to  the  order  of] 
the  plaintiffs.  The  defendant's  name  was  written  aoross  the  faaa  of  I 
the  bill ;  and  the  qaestion  was,  whether  this  was  sacb  an  acceptance  aa  | 
is  required  hy  the  statute.  It  was  admitted  that  the  defendant,  at  the  | 
Ume  of  the  acceptance,  was  a  resident  of  this  State.  His  oonnsel  in- 
sisted at  the  trial  that  the  acceptance  was  insnffident  to  charge  him ; 
but  the  cironit  judge,  being  of  a  different  opinion,  directed  the  jury  to 
find  for  the  plaintiffs,  wtuch  they  accordingly  did ;  and  the  defendant's 
coansel,  having  accepted,  now  mored  for  a  new  trial  upon  a  bill  of 
exceptions. 

X  Ihier,  for  the  defendant. 

3.  D.  Jfoeeon,  for  the  plaintifEs. 

By  the  Court,  Cowxh,  J.    Any  words  written  by  the  drawee  on  a 
lull,  not  putting  a  direct  negative  upon  its  request,  as  "  accepted," 
"presented,"  "seen,"  the  day  of  the  month,  or  a  direction  to  a  third 
person  to  pay  it,  is  prima/aoi»  a  complete  acceptance  by  the  law- 
mercbant.    Bayley  on  Bilk,  163  (Am.  ed.  of  1836),  and  the  oases 
there  cited.    Writing  his  name  across  the  bill,  as  in  this  case,  is  a  still  t 
dearer  indication  of  intent,  and  a  very  common  mode  of  acoeptanoe.  1 
This  is  treated  by  the  law-merohant  as  a  written  acoeptanoe,  a  signing  | 
by  the  drawee.    "  It  may  be,"  says  Chitty,  "  merely  by  writing  the  )\ 
name  at  the  bottom  or  across  the  bill ; "  and  he  mentions  this  as 
smong  the  more  usnal  modes  of  acceptance.    Chitty  on  BUIs,  S20 
{Am.  ed.  of  1839). 

It  is  supposed  that  the  rale  has  been  altered  by  1 R.  S.  757  (2d  ed.),n 
I  6.  This  requires  the  acceptance  to  be  in  writing,  and  signed  by  the  ' . 
acceptor  or  his  agent.  The  acceptance  in  question  was,  as  we  haven 
seen,  declared  by  the  law-merobant  to  be  both  a  writing  and  signing.^ 
The  statute  contains  no  declaration  that  it  should  be  considered  less. 
An  indorsement  mnst  be  in  writing,  and  signed  ;  yet  the  name  alous 
is  constantly  hold&n  to  satisfy  the  requisition.  No  particular  form  of 
expression  is  necessary  in  any  contract.  The  customary  import  of  a 
word,  by  reason  of  its  appearing  in  a  particular  place,  and  standing  in 
a  certain  relation,  is  oonsidered  a  written  expression  of  intent  quite  •■ 
full  and  efEeotual  as  if  pfuns  had  been  taken  to  throw  it  into  the  moat 
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labored  peripbrase.  It  ia  aiud  the  reriaera,  Id  their  note,  refer  to  the 
French  law  aa  the  baaia  of  the  le^Ution  which  they  reootnmended  % 
and  that  the  French  law  reqnires  more  than  the  drawee's  name,  —  the 
word  "accepted,"  at  least.  That  may  be  go ;  bat  it  is  enongh  for  na 
to  aee  that  both  the  terms  and  the  epirit  of  the  act  may  be  saliafied 
■hort  of  that  word,  and  more  in  accordance  with  the  aetUed  forma  ol 
commercial  instniments  in  analogons  oases.  The  whole  pnrpose  wai 
probably  to  obviate  the  inoonvenienoes  of  the  old  law,  which  gav* 
effect  to  a  parol  acceptance.  New  trial  ctsnied} 

1  Eaufnun  b.  BkrriUKar,  201*.  An.ilS;  PeterHm  d.  Habbard,  38  Ueh.  OTt 
Wbeeler  e.  Webiter,  1  E.  D.  Sm.  1,  acoard.      . 

HlDdhftogh  B.  Btakey,  S  C.  F.  D.  18%  Mitfra.  In  ttw  kttar  cue,  Dennun,  J.,  who 
deUfered  the  opinion  of  the  court,  taid :  "  Before  the  tUtnte  of  1  &  9  Geo.  IV.  c.  78, 
I S,  It  wa*  Dot  neceiuiy  th&t  %  bill  •boold  be  ecceptsd  bj  taj  writing  upon  the  bill 
ttt^;  It  wu  lufflcieQt  iflnuiy  other  docnmeiit  the  Acceptor  nied  l>DCiugeahowin( 
hi*  InteotioD  to  be  bound  bj  the  bill  u  acceptor.  W7nne  v.  Raikei.  It  wu  mIm 
■nfficient  before  that  itatuta  if  the  drawee  Terbally  undertook  to  pa7  aa  exiitiiig; 
bill.  Lnmle;  v.  Palmer,  Powell  «.  Uonnier.  DiaapprubaUoD  of  tlie  law  aa  It  tbea 
ezl*t«d  waa  eipreiaed  by  rery  learned  Judpa.  See  per  Lord  Eenyon  in  Jolioun  b. 
CoUlnt,  and  per  Lord  Etlenborongb  in  Clark  r.  Cock,  4  Eait,  TS ;  and  It  waa  one 
of  the  partjcolan  In  which  the  EngUah  law  waa  at  Tariance  witb  the  law  of  Scot- 
land. 

« In  the  jev  ISSl,  it  wm  enacted  by  I  &  2  Geo.  IT.  a  TE^  }  S, '  that  no  acceptancah 
•ball  be  inffident  to  cbarge  *itj  peraon  nnlet*  *Qch  acceptance  tie  in  writing  on  •acb) 
bOL'  ^ 

*  Since  thl*  itatnte,  tt  baa  been  laid  down  \>j  hig^  antberity  tbat  a  men  ^gnat*'' 
tnie  on  the  face  of  the  bill,  withont  any  wordi  of  acceptance,  may  be  an  Bcoeptanew  '■ 
In  writing  within  theitatnte.  Selw.  M.  P,;(Ilth  ed.),  848 ;  Bytei,  Billa  (12th  ed.),  ISl  i^ 
and,  on  the  other  hand,  that  wordi  oC  acceptance  without  a  ugn\tare,  if  Intended  ea^ 
■n  acceptance,  might  anfflce.  DaEanr  v.  Ozenden.  See  elao  Corlett  b.  Conway,  6 1 
BL  ft  W.  ee^  pw  Parke,  B. 

"By  19 ft  90  Viet.  e.  07,1  e,ltwa«  enacted  'that  no  acceptance  of  any  bill  off] 
exchange  ihall  be  anffldaot  to  bind  or  (diarso  any  pereon,  nnlea*  the  tanie  be  Inl  1 
writing  on anch  bill,  and ligned  by  the  acceptor  or  tome  petton  duly  antboriied  bTJI 

"In  the  pieaent  eaae  it  waa  contended  that,  Inaainacb  t«  before  the  itatnte  a 
■Mr*  eignatnt*  wonid  bare  been  a  tofficlent  acceptance  In  writing  witbln  1  ft  t 
Geo.  IV.  c.  78,  {  3,  It  waa  not  the  lea*  to  now ;  and  that,  Inaunucb  at  It  waa  a  dg. 
nature  of  the  acceptor,  the  bill  wat  both  accepted  la  writing,  and  tigned  by  the 
acceptor,  within  the  meaning  of  the  later  enactment  Bat,  looking  at  the  hiitoiy  Ot 
the  taw  and  of  the  enactmenti  on  the  lubject,  we  are  of  opinion  that  ihe  oounty-^onlt 
Judge  waa  right  In  holding  that  the  itatute  had  not  been  complied  with. 

"  Comparing  the  wordi  of  the  later  itatute  with  thoie  of  th(>  former,  we  think  ItT        '■ 
impoatlble  that  a  mere  lignatnre  of  a  name  can  be  held  to  fulfil  the  double  reqcir*.  | 
ment  that  the  acceptance  ihall  be  in  writing  on  the  Ull,  and  iigned  by  the  accapttw.  J  *f 
We  therefore  think  tliat,  upon  the  queitlon  lubmitled  to  ua,  the  beamed  countjK  N 
eourt  judge  wat  right." 

The  effect  of  Hhidbangb  v.  Blakey  wv  Immediately  nollifiad  by  act  of  Bufi*- '' 
mu/t  .iitftv,  t- *84.— En,  - 
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SECTION  n. 
J»  Aee^Oanee  Tnuat  he  in  Writing  on  the  Faet  tf  the  BOt. 

ITOL 
[8  j-  4  Jmm.  c  S,  H  *,  6,  ood  8.] 
An  wh  vew  bji  an  Act  of  Fuliameiit  mwla  in  the  ninth  year  of  th*  rdfB  of 
hit  lata  M^Mtj,  King  WillUm  the  Third,  entitled  an  act  for  the  better  pAfmmt 
of  Inland  bllli  of  exchange,  It  li,  emong  other  thing*,  enacted  that,  from  and  aftei 
preeentation  and  acceptance  of  the  taid  bill  or  billi  of  exchange  (which  acceptanc* 
•ball  be  bj  the  nndarwritiog  the  seine  undertheparty'ihandaa  accepting),  and  after 
the  expiration  of  three  daji  after  the  laid  bill  or  bill*  »baU  become  due,  the  party 
to  whom  the  taid  bill  or  billi  are  made  payable,  hi*  •erTant.aiteot,  or  aaaigni,  ma/ 
and  iball  cante  the  lame  bill  or  bill*  to  be  prote*(ed  in  manner  a*  in  the  taid  act 
it  enacted;  and  whereai,  by  there  being  no  proTiiEon  made  therein  for  proleitlng 
inch  bill  or  bill*,  in  die  the  party  on  whom  the  lame  are  or  ahall  be  drawn,  reftua 
to  accept  the  lame,  by  underwriting  the  tame  under  hit  hand,  all  merchant*  and 
other*  do  lefiue  to  underwrite  *iicb  bill  or  bill*,  or  make  any  other  than  a  prom- 
laaory  acceptance,  by  which  mean*  the  eflbot  and  good  Inleat  of  the  lald  act  In  that 
behalf  la  wholly  eraded,  and  no  bill  or  billt  can  be  protested  before  or  for  want  of 
■m^  acceptance  by  noderwriting  the  tame  aa  aforeiaid,  for  remedy  whereof  be  It 
•nactedby  the  authority  aforeaaid:  That  from  and  after  the  fint  day  of  Hay,  which 
ahall  be  in  the  year  of  our  Lord  ddc  thontand  aeven  hundred  and  five.  In  ca«e,  upon 
preaenting  of  any  inch  bill  or  billi  of  exchange,  the  par^  or  partlei,  on  whom  the 
aame  ahall  be  drawn,  ihall  refuse  to  accept  the  lame,  by  underwriting  the  tame,  a* 
aforetaid,  the  party  to  whom  the  said  bill  or  bills  are  made  payable,  hia  lerran^ 
agent,  or  aasigna,  may  and  ihall  caoae  the  said  blU  or  billi  to  be  protested  for  non- 
aooeptance,  aa  in  case  of  foreign  bills  of  exchange ;  any  thing  in  ^;e  taid  act,  or  any 
other  law  to  thecontrary  notwithstanding,  for  which  protest  there  shall  be  paid  two 
ihiUlng*,  and  no  more. 

ProHded  always,  that  from  and  after  the  laid  Snt  day  of  May  no  acceptance  ot 
■ny  mch  Inland  bill  of  exchange  thall  be  anffldent  to  charge  any  person  whatsoerer, 
nnira*  the  aame  be  underwritten  or  Indorsed  in  wriUng  thereupon ;  and  if  *uch  bill 
ba  not  accepted  by  *nch  nnderwiiting,  or  Indorsement  la  writing,  no  drawer  of  any 
•nch  inland  bill  shall  be  liable  to  pay  any  costs,  damages,  or  Interest  thereupon,  nnlesa 
meb  protest  be  made  for  non-acceptance  thereof,  and  within  fourteen  days  after  saoh 
^«test  the  same  be  tent,  or  otherwUe  notice  thereof  be  given  to  the  party  from 
whom  IDCO  bill  was  recelTed,  or  left  In  writing  at  the  placeof  hiior  her  uioal  abode  j 
audit  tnchbill  be  accepted,  and  not  paid  before  the  expiration  of  three  dayt  after  th« 
(aid  bill  thall  become  due  and  payable,  then  no  drawer  of  sucli  bill  thall  be  com- 
pellable to  pay  any  costs,  damages,  or  interest  thereupon,  unless  a  protest  be  made 
awl  sent,  or  notice  thereof  be  given,  In  manner  and  form  above  mentioned  ;  never- 
tbdeea,  every  drawer  of  such  bill  shall  be  liable  to  make  payments  of  coitt,  dam- 
igt*,  and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  of  non-accepk 
am  «r  DOD-payment  thereof,  aud  notice  thereof  be  sent,  given,  or  left,  a*  aforeadd. 

FntTi&d,  that  nothing  herein  contained  thall  extend  to  ^icharge  any  remedy 
that  any  peraon  may  have  ag^nst  the  drawer,  acceptor,  or  indoraer  of  *nch  bilL 
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LUMLET  V.  PALMER 
Im  tbe  Koto's  Bbitoh,  Eastxr  Tbsk,  1784 

[StperUd  m  3  Sirmgt,  1000.'] 

Turn  defendant  was  sued  as  acceptor  of  a  bill  of  exchange.    And; 
Dpon  the  eviilence  it  appeared  to  he  a  parol  aooeptance  only,  which 
the  Chief  Justioe  ruled  to  be  auffioiect,  that  being  good  at  commcm ) 
kw,  aad  the  Stntute  S  &  4  Anite,  c  9,  which  requires  it  to  be  in  writ*  l 
Ing  in  order  to  charge  the  drawer  with  damages  and  cost«,  having  w,  j| 
proviso  that  it  shall  not  extend  to  discharge  any  remedy  that  any  l 
person  may  have  against  tbe  acceptor.     Upon  this  direction,  the  jury   1 
found  for  the  plaintiff.     But  the  Chief  Justice  of  the  Common  Pleaa 
having  lately  ruled  it  otherwise  in  the  case  of  Hea  u.  Meggott,  the 
oonrt  was  moved  for  a  new  trial.     And,  in  order  finally  to  settle  this 
point,  it  WiiB  urdered  to  be  argued;  and  after  argument  the  court 
of  opinion  tlmt  the  direction  in  the  present  cause  was  right,  and 
agreeable  to  constant  practice,  and  therefore  ordered  the  pottea 
the  plaintiff.' 

1  C.  L  Hard.  74,  i.  c  — Ed. 

*  "  The  court  lias  not  of  Ute  been  rery  nice  with  regard  to  what  shall  be  oen- 
•trned  to  be  an  Huveptance.  For  though  formerly  it  voa  held  tieoesear;  that  hi 
aooeptaace  aliDuld  be  in  writing,  yet  of  Ute  jean  a  parol  acceptance  haa  been 
deemed  luffii-'ieiit  And,  indeed,  at  preaent  almoat  any  tiling  amounta  ta  an  acoept- 
tuioe."  Per  Willes,  J.,  in  Sproat  a,  Matthewa,  1  T.  R.  186.  Lnnl  Etienborough,  Vi, 
Joatioa  Lawreiici^.  and  iii.  JuitJce  Le  Btana,  in  Clarke  e.  Cook,  4  East,  67,  72, 78, 
•nd  Ur.  JustiL-e  Kulroyd,  in  Reea  e.  Warwick,  2  B.  &  A).  llS,  expraaied  their 
Tegret  that  iht'  itiictrine  of  a  verbal  acceptance  ihould  hare  become  eatabliabed. 
See  alio  Eapj  b.  Cinuinnati  Bank,  16  Wall.  Q20;  Pierce  d.  Kiitredge,  115  Maai.  ST6. 
Tbe  prevalence  of  tliia  anomalooa  doctrine  i*  apparent  from  the  following  c««e<; 
Anon.,  12  Mod.  376 ;  Clavej  c.  Dotbin,  C  t.  Hard.  278;  Cox  n.  Coleman,  Bayley, 
Bill*  (6  ed.),  ITS ;  Wilkinion  b.  Lutwidge,  1  Stra.  648 ;  Ereakine  e.  Murray,  2  Stnu 
617 ;  Julian  e.  Shobrooke,  8  Wila.  S ;  Sproat  v.  Matthewa,  1  T.  R.  Ii2  (tembit) ; 
lieraon  e.  Dunlop,  Cowp.  671 ;  Mlln  v.  Pr^t,  4  Camp.  803;  Mendizabal  n.  Machado, 
8  M.  &  8c.  B41 ;  Canepa  v.  lArioi,  3  Knapp,  276 ;  Scndder  d.  Un.  Bank,  91  U.  6.  MS ; 
Umou  r.  Doum?,  86  lU.  424 ;  Sturgea  c.  Pourth  Nat.  Bunk,  76  111.  596 ;  Stockwell 
>.  Bramble,  Slnd.  428;  Bird  v.  HcElraine,  10  Ind.  40 ;  Miller  o.  Neihau*,  61  Ind.  401 
iMmbU);  Grant  «.  Shaw,  IS  Mmi.  941;  Hough  v.  Loring,  34  Pick.  254;  Ward  p. 
Allen,  2  Met.  6» ;  Wella  e,  Bilgbam,  6  Cuah.  6 ;  Fierce  v.  Kitlreilge.  115  M>aa.  S74 , 
WlUiama  v.  Wlnana,  2  Green,  S39 ;  Edaon  v.  Fuller,  22  N.  H.  183 ;  Bamet  v.  Smith, 
80  N.  U.  260;  Walker  i>.  Lide,  1  Bicb.  249;  Fither  ■>.  BeckirUh,  IS  Vt.  31;  Bnfr 
Uod  Bank  v.  Woodruff,  34  Tt.  62 ;  Arnold  p.  Spragae,  84  Vt.  402.  The  aame  CMca 
•how  alao  that  in  the  mm  of  ezlating  bllla  the  lai^tilry  whether  the  plaintiff  took  Um 
tdll  ji  reliance  upon  a  verbal  promlae  lo  accept  the  aame  ii  irrelevant,  for  in  kD  of 
tbam  the  promlae  to  accept  waa  made  lo  tbe  reipective  plaintlflk,  after  they  beeama 
the  bolden  of  ihe  bills  decUred  upon.  Set,  however.  Overman  v.  Hoboken  Bank. 
80  K.  J.  fll,  where  It  «m  held  that  a  verbal  promiie  to  accept  an  existing  biU 
would  enure  aa  an  aCoeptance  onlj  In  favor  of  one  who  took  the  bill  on  the  faith  o( 
Ihe  pioniiae.  —  Eo. 
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POWELL,  Sbkiob  asd  Juvtob,  v.   ELIZABETH   MONNIER, 

Widow  amd  Exbcutbiz  ov  Johh  MomnxB. 

Ih  Chavoxbt,  bsfokx  Lobs  Habdwicks,  C^  Mat,  1787. 

[Sq>orted  in  1  Attfn$.  Sll.} 

Thb  pliintifEs,  who  were  partners,  the  8d  of  April,  1781,  reonved  a 
bill  of  exchange  from  Charles  Newburgh,  then  dated  and  drawn  on 
John  Monnier  for  £60  to  the  pliuntifb  or  order,  thirty  days  after  date, 
indorsed  hy  the  plaintifEs,  and  negotiated  by  several  persona ;  on  the 
15th  of  April,  it  came  into  the  oiutody  of  Lavington  and  Panl  of  Ex- 
eter, merchants,  who  sent  np  to  Monnier  the  bill  of  exchange;  he  re- 
oeived  it,  and  kept  it  ten  days  before  the  same  became  due,  without 
making  any  objection,  and,  whilst  he  had  it  in  his  hands,  wrote  on  the 
left  side  ot  the  top  thereof,  No.  84,  and  at  the  bottom  the  sixth  of 
Hay,  which  the  plaiutiffi  charged  were  the  private  mark  or  number  of 
bills  by  him  accepted,  and  intended  to  be  paid,  and  upon  the  dxth 
of  May,  the  time  when  payable,  Monnier,  on  that  day,  sent  it  back  to 
Lavington  and  Paul,  and  refosed  to  accept  it,  or  allow  it  as  so  much! 
received  by  him  on  their  account ;  whereupon  Lavington  and  Paulj 
demanded  and  received  the  £50  of  the  plaintifia,  who  can  have  no/ 
satisfaction  against  Newburgh,  he  having  become  a  bankrupt  and  in-l 
solvent,  before  the  retnrn  of  the  bill.  I 

The  bill  is  therefore  brought  for  £50  with  interest  due  thereon ; 
Monnier  died  after  putting  in  his  answer,  and  the  cause  has  been  revived 
against  his  execntrix. 

It  wae  admitted  that  Kewbargh  acquainted  Monnier  by  letter  of  bu 
having  drawn  the  £S0  bill,  and  deuring  him  to  accept  and  pay  the 
same ;  to  which  Monnier,  on  the  18th  of  April,  wrote  »  letter  in  an- 
swer, that  the  £50  bill  should  be  duly  honored,  and  placed  to  his 
debt. 

It  was  insisted  for  the  plaintiffs  that  if  MoDoier  had  not  intended  to 
accept  and  pay  the  bill,  he  should,  according  to  the  custom  of  mer^ 
ehants,  have  returned  the  same  immediately  to  Lavington  and  Paul, 
wherpby  the  plaintiffs  might  have  got  the  £50  from  Newburgh,  who 
was  then,  and  several  days  after,  in  good  credit,  and  particularly  in 
such  credit  with  the  defendant  that,  after  the  pliuntifis'  bill  came  to 
his  hands,  Kewbnrgh  drew  another  bill  of  exchange  on  him  for  £18^ 
tJiree  days  after  date,  which  was  duly  paid. 

Jfr.  JFaaakerlyy  who  was  counsel  for  the  defendant,  inusted  that 
the  suit  here  ought  not  to  be  proceeded  upon  any  further,  but  sbould 
go  off  to  a  trial  at  law,  as  it  is  a  mere  legal  questiOD. 
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LoitD  Chxitckiu>k.  If  Monnier  had  been  liTing,  I  should  hav^ 
been  of  opinion  that  the  bill  onght  to  hare  been  diflmisse'^ ;  but  now 
he  is  dead,  and  the  sait  is  revived  against  his  exeoatrix,  notwithstand- 
ing it  is  a  legal  qaestton,  the  plaintifb  may  bring  their  bill,  and  hj 
praying  satisfaction  out  of  aesete,  and  a  disoovery  of  assets,  it  ia  mado 
a  oase  of  which  this  court  takes  oognizanoe,  and  if  they  retain  bills, 
where  it  is  a  legal  demaod,  they  mnet  judge  upon  the  faots  relating  1o 
the  legal  demand,  and,  nnless  those  faots  are  doubtful,  will  not  dismiss 
the  bill,  and  turn  it  over  to  a  trial  at  law. 

Jfr.  Fcaxiktrly  then,  upon  the  merits,  alleged  that  John  Houniw 
kept  the  £50  bill  tUI  the  6th  of  May,  merely  in  expectation  of  reoeiving 
money  or  effects  from  Kewburgh  to  answer  it,  and  that,  in  receiving 
it  from  indorsees,  he  entered  it  in  his  bill  book,  as  he  ooostantly  did  all 
bills  he  reoeived,  whetlier  good  or  bad,  and  that  it  was  then  entered  at 
or  against  No.  84,  and  therefore  wrote  that  figure  on  the  top  of  it,  and 
that  it  did  not  denote  the  number  of  bills  accepted  or  entered  to  be 
paid  by  him,  and  that  writing  the  6th  of  May  denoted  the  day  tlie  de- 
fendant returned  the  bill,  that  Newburgh  not  remitting  any  effects  to 
answer  it,  he  returned  it  to  Lavington  and  Paul ;  that,  at  the  time  of 
drawing  the  bill,  Monnier  had  not,  nor  hath  since  had,  any  effects  of 
Newburgh's  in  his  hands ;  that  when  Monnier  returned  the  bill  to  Lav- 
ington  and  Paul,  he  wrote  to  them  as  follows :  "  Tou  remitted  me 
Newburgh's  bill,  which  I  do  not  pay  for  reasons,  therefore  please  to 
credit  me  and  note  £50,  the  same  being  due  to-day,  and  let  the  indor- 
sees reimburse  yon."  And  therefore,  upon  all  other  circumstances,  this 
is  not  snch  an  acceptance  as  will  make  Monnier.  liable  to  pay  it. 

LoBD  Chutckllob.  The  principal  question  is,  whether  this  is  a 
Bofficient  acceptance  to  charge  the  defendant,  and  if  there  was  any 
donbt  of  it  as  to  the  fact,  or  whether,  in  law,  what  has  been  done 
omonnta  to  an  acceptance,  it  might  still  be  necessary  to  send  the 
parties  to  a  trial  at  law,  but  I  think  there  ia  no  doubt  of  either. 

Monnier,  when  the  bill  was  sent  to  him,  received  It,  entered  it  in  \a^ 
book,  as  his  course  of  trade  is  proved  to  have  been,  under  a  partionlar^ . 
number,  and  wrote  that  number  under  the  bill :  now  it  has  been  said    ' 
to  be  the  custom  of  merohants,  that  if  a  man  underwrites  any  thing, 
let  it  be  what  it  will,  that  it  amounts  to  an  aooeptance ;  bnt,  if  there 
was  no  more  than  this  in  the  case,  I  should  think  it  of  little  aviul  to 
diarge  the  defendant,  becauae  that  matter  has  been  fully  explained. 
But  what  determines  me  are  Honnier's  letters,  by  which  it  appeara|' 
very  clearly  that  he  has  accepted  of  it.  In  one  he  particularly  mentions  1 : 
the  £50  bill,  and  says  it  shall  be  duly  honored,  and  placed  to  the  draw- 1 1 
■r'a  Aahv  nn"  v  *hfTB  ip  his  letters  to  Newbnrgh,  or  the  indorsee!,  j  \ 
«ne  expression  mat  shows  ine  least  suspidon  of  Newbargfa's  credit,     jj 


-c  by  Google 


BBGT.   TI.]         JOHKSOK  Amt   AITOTHSB  V.   OOLLDtGS.  171 

I  think  there  can  be  no  donbt  bat  an  aooeptanoe  may  be  hj  lett«rk 
and  haa  been  bo  determined ;  there  have  been  qnestionB,  too,  whether 
a  parol  aoceptaace  conld  be  good.  Lord  Chief  Juatioe  Ejrre  held  it 
might.  Lord  Raymond  held  the  contrary ;  and  there  was  a  like  point 
before  me  at  nitipriut,  in  the  cause  of  Lumley  and  Palmer,  and  I  had 
a  case  made  of  it  for  the  opinion  of  the  Court  of  King's  Bench,  where 
it  was  several  times  ai^ed,  and  at  last  solemnly  determined  that  sfuA 
loeeptance  ii  good.  Much  more  tlien  most  an  acceptance  by  letter  b* 
good. 

Afl  to  the  plaintiff's  being  entitled  to  interest,  I  was  at  first  doabtfnl 
vhether  he  ooald  demand  any ;  but  on  reading  the  Statute  of  8  A 
4  Anne,  c.  9,  S  4, 1  thinlc  it  a  clear  case  that  he  is,  thon^  no  pro- 
test for  that  is  made  necessary  by  the  act,  it  being  requisite  only  to 
entitle  a  payee  to  damages  against  a  drawer,  but  does  not  mention  the 
acceptor  of  a  bill  of  exchange ;  and  all  the  damt^,  therefor,  that  can 
be  had  in  snch  a  case  is  the  interest. 

LoBD  Chuicsllob  decreed  the  defendant  to  pay  to  the  pluntifis  the 
sum  of  £60,  together  with  interest  for  the  same  from  the  time  of 
filing  the  original  bill,  at  the  rate  of  £4  per  cent,  and  further  ordered 
that  she  should  also  pay  to  the  platntifts  their  costs  of  thia  suit,  from 
the  time  of  filing  of  the  bill  of  revivor,  to  be  taxed.* 


C^ 


JOHNSON  ASD  AiroTKKB  e.  OOLLINOa 

Iir  TBB  Kura's  Bench,  Nov.  26, 1800. 

[Reported  in  1  Eait,  98.] 

Ths  pluntidb  declared  in  the  first  count  agunet  the  defendant  as 
the  acceptor  of  a  bill  of  exchange  drawn  by  one  Raff,  dated  the  26th 
of  October,  1799,  and  directed  to  the  defendant,  whereby  be  was  re- 
quired two  months  after  date  to  pay  to  the  order  of  the  drawer  £28 
10«.  id.  value  received,  which  bill  was  afterwards  indorsed  by  Ruff  to 
one  Jane  fbift,  and  by  her  to  the  pltuntiffa.  There  were  other  general 
eonnts  for  money  had  and  received,  money  paid,  and  upon  an  account 
Mated.    To  which  there  was  a  plea  of  the  general  issue. 

At  the  trial  before  Le  Blanc,  J.,  at  the  last  Woroeater  assizes,  iti 
af^ieared  in  evidence  that  Raff,  having  furnished  goods  to  the  defend* ' 
•at  to  the  amount  of  the  bill,  applied  to  him  for  payment,  when  the  ; 
lefendant  ezcosed  himself  at  that  time,  but  said  that  if  Ruff  wonld  j^ 

1  B«(.  XA.  B.  I7Se,  fol.  881 
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draw  OQ  bim  a  bill  at  two  months  from  the  25th  of  October  for  th^ 
amoaiit,  he  ehonld  thea  have  money,  and  woald  pay  it.  Raff  after4 
wanh  drew  the  bill  to  question,  dated  25th  of  October  at  two  mouths,! 
but  it  nerer  was  in  ^t  presented  to  the  defendant  for  his  acceptance  ;1 
nor  did  he  ever  in  fact  accept  it,  otherwise  thau  as  is  stated  abore.! 
It  was  said  at  the  trial  to  be  the  practice  at  Bristol,  where  the  defend 
ant  lived,  not  to  accept  bills  or  to  have  them  presented  for  acceptano«k 
RnfE,  to  whose  own  order  it  was  made  payable,  having  indorsed  thel 
bill,  afterwards  passed  it  to  the  pluntifEs  in  discharge  of  an  old  debt;l 
but  no  commanioation  took  place  at  the  time  between  the  plaintifEsj 
and  the  defendant.  After  this  and  before  the  bill  became  due,  Ri^j 
became  a  bankrupt;  and  when  the  bill  was  due,  the  plaintiffs  pre- 
sented it  to  the  defendant  for  payment,  who  then  declined  it  on 
account  of  RofTs  bankruptcy  without  an  indemnity,  admitting,  how- 
ever, that  he  owed  the  money  either  to  Rnff  or  Ruff's  assignees.  The 
teamed  judge  was  of  opinion  that  a  mere  promise,  such  as  this,  to 
accept  a  bill  when  it  should  be  drawn,  at  least  unless  made  to  a  third 
person,  or  accompanied  at  least  with  circumstances  which  might  in- 
duce a  third  person  to  take  the  bill  (wbicb  was  not  the  case  here),  did 
not  amount  to  an  acceptance,  and  therefore  the  plaintiffs  were  not 
entitled  to  recover  on  the  first  count.  And  that  as  there  had  been  no 
communication  between  these  parties  at  the  time,  nor  any  considers* 
tion  having  passed  as  between  them,  there  was  no  evidence  to  warrant 
a  finding  for  the  plaintifis  on  either  of  the  money  counts;  whereupon 
he  directed  a  nonsail  to  be  entered,  with  liberty  to  the  plaintiffs  to 
move  to  set  it  aside  and  enter  a  verdict  for  the  amount  of  their  de- 
mand, if  the  court  should  be  of  opinion  that  they  were  entitled  to 
recover  on  either  of  the  counts.  A  rule  nisi  was  accordingly  obtained 
for  this  purpose  on  a  former  day. 

WiUiamg,  Serjt.,  who  was  now  to  have  shown  cause,  was  stopped 
by  the  court. 

WiffUy  and  Clifford,  in  support  of  the  rule.  First,  a  promise  to  ao- 
oept  a  bill  when  drawn  amounts  in  law  to  an  aooeptanoe.  In  PiUana 
and  Rose  v.  Van  Mierop  and  Hopkins,*  the  plaintiffs  baving  advanced 
money  to  one  White  upon  the  ftuth  of  a  written  assnranoe  ■  by  letter 

1  8  BniT.  lees. 

*  The  learned  coonul  miut&tet  tbe  cms  of  Fillani  v.  Van  Mierop.  The  plaiotfili 
la  Uiat  ewe  idTtuced  nothing  npon  the  blth  of  1117  andertaklng  bj'  the  dafendaata 
to  honor  tb(  pUuHiffi'  btlli.  On  the  contrary,  it  wu  not  uatil  after  the  plaintiffs 
bad  advinced  Iheir  money  to  White  thai  the  pUintlflt  requetted  the  defendant!  to 
honor,  and  tlie  defendnnti  promiied  to  honor  «uch  billi  ai  the  phuntiffi  ibould  draw 
npon  them.  The  case  ilielf  ii  ralueleii  ai  an  authority,  inaamnch  aa  each  of  th* 
three  reaaons  put  forirard  by  the  court  to  ettabliih  tbe  defeDdanls'  liaUliqr— momIj 
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from  the  defendants  "tliHt  they  vould  accept  snch  bills  as  the  plain- 
tiflb  should  in  a  month's  time  drav  upon  them  for  £800  apou  the  credit 
(rf  White,"  the  court  after  much  deliberatloD  held  that,  whether  it 
were  an  actual  acceptance  or  a  loan  to  White  upon  the  credit  of  the 
defendants,  it  would  equally  iund  the  latter.  But  Lord  Mansfield 
there  said,  "  This  amounta  to  the  aame  thing  aa  an  acceptance.  '1 
will  give  the  bill  due  honor'  ia  in  effect  aocepting  it.  If  a  man  ^ree 
that  he  will  do  the  formal  part,  the  law  looka  npon  it,  in  the  case  of 
an  acceptance  of  a  bill,  aa  if  actually  done."  [WnjiOT,  J.,  said :  "  An 
i^^reement  to  accept  a  bill  to  be  drawn  in  fntnre  would,  aa  it  Eeema  to 
me,  by  connection  and  relation,  bind  on  account  of  the  antecedent  re- 
lation. And  I  see  no  difference  between  its  being  before  or  after  the 
bill  was  drawn."  Yatxb,  J.,  sud :  "  This  agreement  to  honor  the  bill 
was  a  Tirtual  acceptance  of  it."  Agiun :  **  A  promiae  to  accept  is  the  ' 
•ame  as  an  actnal  acceptance."  Aston,  J.,  sud;  "The  defendauts 
have  nndertaken  to  honor  the  plaintiffs'  draft,  therefore  they  are  bound 
to  pay  it."]  The  same  doctrine  was  admitted  in  Mason  v.  £[unt ;  *  but 
that  was  a  conditional  acceptance,  and  the  condition  was  afterwards 
broken.  In  Powell  u.  Monnier  there  was  an  assurance  by  letter  that 
the  bill  should  be  accepted,  which  was  bolden  soffioient  to  bind  tho 
drawee ;  but  that  was  after  the  bill  was  drawn.* 

LoBD  ExNToir,  C.  J.  This  is  a  quesUon  of  great  moment.  It  ia 
mnch  to  be  lamented  that  any  thing  baa  been  deemed  to  be  an  accept- 
ance of  a  bill  of  exchange  besides  an  ezpresa  acceptance  in  wri^g; 
but  I  admit  that  the  cases  have  gone  beyond  -that  line,  and  have  de- 
i;ennined  that  there  may  be  a  parol  acceptance;  that  perhaps  was 
going  too  far,  but  at  any  rate  the  determinations  have  gone  no  fur- 
ther, and  I  am  not  disposed  to  carry  them  to  the  length  now  contended  I 
for,  and  to  say  that  a  promise  to  accept  a  bill  before  it  is  drawn  is  I 
equally  binding  as  if  made  afterwards.  It  is  not  generally  true  that  j 
a  promise  to  do  a  thing  is  the  same  thing  in  law  as  the  actually  doing 
it ;  it  certainly  is  not  so,  as  applied  to  this  case.  This  was  a  promisd 
to  accept  a  nun-existing  bill,  which  varies  this  case  from  all  those  whioU 
have  been  decided  upon  the  same  subject ;  and  I  know  not  by  whatj 
law  I  can  say  that  snob  a  promise  is  binding  as  an  acceptance.  Th^ 
oonseqnenoe  is  that  the  plaintiffs  cannot  recover  upon  the  count  as 
npon  an  aooeptanoe  of  a  bill  of  exchange, 

1,  that  a  promlM  Id  writing  la  Undlng  wltbont  a  oouldwatlini ;  %  that  tbert  was  a 
OMMidantioD  In  lict  In  thalcas*;  S,  that  ttw  promiw  to  accept  was  Um  tune  •■  n 
•eeeptance— has  been  lapudlalad. — Ed. 

1  DoD^  39T. 

*  Tba  oomuel  (or  Um  pUinUff  then  oonteuded,  but  muncoeufullr,  that  tb«  art 
ire  would  warrant  a  verdict  upon  tbe  moaej  connti.  BU  argaBent  aad  the 
^<alnps  otthaoonrt  open  fliat  point  have  been  <wdt>ad.— Bo.  ''\     t 

\  .  }  r 
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Obobx,  J.  tt  would  be  of  most  dangerous  oonsequeuoe  to  relax  the 
role  of  law  to  the  exteut  here  contended  for.  By  the  general  mle,  a 
ohose  in  action  is  not  aadgnable,  except  by  the  custom  of  merchanta. 
The  aaaignment  of  a  choae  in  action  by  a  bill  of  exchange  is  founded 
on  that  law,  and  cannot  be  carried  further  than  that  will  warraut  it; 
and  no  authority  has  been  cited  to  show  that  by  the  law-merchant  ■ 
mere  promise  to  accept  a  bill  to  oe  drawn  in  future  amounts  to  aa 
actual  acceptance  of  the  bill  when  drawn.  Then  we  have  no  authonty 
to  extend  the  rules  which  have  been  hitherto  establisbed. 

Lb  Blaho,  J.  In  the  case  of  Fierson  v.  Dnnlop,*  Lord  Mansfield 
limited,  and  truly  limited,  the  doctrine  which  had  been  before  laid 
down  in  Fillans  v.  Van  Mierop.  He  there  says :  "  It  has  been  tmly 
•ud  as  a  general  rale  that  the  mere  answer  of  a  merchant  to  the  drawer 
of  a  bill,  saying, '  He  will  duly  honor  it,'  is  no  acceptance,  unless  a> 
tiompanied  with  circumstancea  which  may  induce  a  third  person  to 
take  the  bijl  by  indorsement;  but,  if  there  are  anyanch  eiroumstanoee, 
it  may  amount  to  an  acceptance,  though  the  answer  be  contained  in 
a  letter  to  the  drawer."  Therefore  he  expluns  and  limits  his  own 
rule  which  he  had  before  delivered  concerning  such  an  acceptance, 
ujnfiniug  it  to  the  case  where  credit  is  given  by  a  third  person  upon 
the  faith  of  such  an  assurance,  on  which  he  acts,  and  by  which  he  is 
induced  to  take  the  bill. 

Lobs  Kebton,  C  J.,  added  that  be  thoi^bt  that  the  admitting  a 
promise  to  accept  before  the  existenoe  of  the  bill  to  operate  as  an 
actual  acceptance  of  it  afterwards,  even  with  the  qnalifioition  last 
mentioned,  was  carrying  the  doctrine  of  implied  acceptances  to  the 
utmost  verge  of  the  law;  and  he  doubted  whether  it  did  not  even  go 
bejrond  the  prcq)er  boundary,  though  this  case  was  not  helped  even 
by  that  opinion.  .fiw2e  ditchargtd? 


WTXNE  ASD  AiroTKXB  v.  RAIESS  uto  Asothsb, 

Iir  THE  King's  Bbkob,  Xot.  27,  1804. 

[Aeportaj  M  5  £<ut,  611] 
rHX  first  count  of  the  declaration  stated  that,  on  the  9th  of  Novem-  < 
b«r,  1801,  Aquila  Brown  drew  a  bill  of  exchange  on  the  defendants  for 
iC600,  pE^able  to  the  order  of  Thomas  Andrews  and  Butler,  at  sixty 

'  Cowp.  678. 

■  nUani  V.  VuiUIcropiSBim.  leeS;  lllln >.  Piwt, 4  Csmp.  S98 ;  Holt,  181, s.» 
rtwiUt),  eantra. 
Bm  HswHi «.  Hnn^  1  Dong.  SVT.— Kb. 
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dajrs'  sight ;  that  Thoma§  Andrews  &iid  Batler  indoned  tbe  said  bill  to  I 
the  pl^ntiffs ;  and  that  the  defendants,  npon  dght  thereof,  dnljr  ao- 1 
o^rted  the  bill.  There  were  also  counts  for  mone^  paid,  and  for 
money  had  and  received.  The  defendants  pleaded  the  general  issue ; 
and,  at  the  trial  before  Lord  Ellenborough,  C.  J.|  at  the  sittings  after 
last  Hilary  term  at  Guildhall,  a  rerdiot  was  found  for  the  plaintiffs  tor 
£666,  sabjeot  to  the  opinion  of  this  ooort  on  the  following  case :  — 

On  the  9th  of  Xovember,1801,  Aqnila  Brown,  who  resides  at  Baltimore 
hi  Korth  America,  drew  the  bill  of  exchange  in  qneation  at  that  place 
npon  the  defendants,  who  reside  in  London,  and  for  a  valuable  conud- 
eration  paid  the  bill  to  Thomas  Andrews  and  Bntler,  residing  in  Balti- 
more, who  afterwards,  for  a  valuable  consideration,  indorsed  it  to  the 
plaintiffs,  who  reside  in  London.  On  the  9th  of  November,  1801,  Aqnila 
Brown,  by  letter  of  that  date,  advised  the  defendants  of  having  valued 
on  them  by  divers  bills,  amounting  together  to  £6,648 14<.  2(f.  sterling, 
of  which  the  bill  in  question  was  one,  the  amount  of  which  bills  Aqnila 
Brown,  in  that  letter,  requested  the  defendants  to  honor  with  aooept- 
ance,  and  place  the  -amount  to  his  debit,  and  which  letter  of  advioe 
was  duly  received  by  the  defendants.  The  plaintiffs,  on  receiving 
the  bill  in  qneatton  in  England,  presented  it,  on  the  2d  of  January, 
1802,  to  the  defendants  for  their  acceptance;  but  the  defendants  re- 
fused to  accept  it.  On  the  18th  of  January,  1802,  the  defendants  I 
wrote  a  letter  to  Aquila  Brown,  the  drawer,  which  letter,  after  men-  J 
tioning  smne  damage  which  the  cargo  of  the  "  Ohesapeake,"  consigned 
to  the  defendants,  had  sustained,  and  difficulties  in  which  it  had  been  ■ 
involved;  as  also  an  attachment  laid  upon  the  property  of  Aquila 
Brown  in  the  hands  of  the  defendants,  among  other  things,  coutaini 
the  following  passages:  ** Under  these  oiroumstanoes,  while  your 
property  in  the  '  Chesapeake '  appeared  in  so  very  questionable  a  state 
that  we  could  not  tell  what  seourity  to  rest  npon  it,  you  oould  not 
expect  that  we  could  interfere  for  any  of  your  bills  refused  by  Mr. 
Haugin,  or  even  accept  all  the  bills  of  yours  which  came  in  npon  us. 
Several  of  them,  of  course,  have  been  noted  for  non-acceptance ;  and 
llesars.  Finlay,  Banuatyne,  &  Co.  have  officiously  sent  you  a  protest  OD 
that  for  £661  16>,  for  non-acceptance.  We  have,  however,  now  the 
satisfaction  to^ention  to  yon  that  Mr.  Man^n,  having  resolved 
to  pay^  many  of  your  bills  on  him,  Messrs.  Mellish  A  Co.  have  taken 
off  the  attachment  in  our  hands;  and,  since  the  receipt  of  Messrs.!^ 
Huilman's  letter  of  the  5th  instant,  our  prospect  of  security  on  the 
*  Chesapeake  *  is  so  much  improved  that  we  shall  accept  or  certainly  I 
pay  all  the  bills  which  have  hitherto  appeared.  Tbe  one  for  £6,600,! 
the  Idth  of  October,  has  not  yet  been  presented  to  us ;  but  we  will  hope 
that  tlie  state  of  yonr  funds  will  likewise  permit  ui  to  take  care  of  that" 
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Tbe  bill  in  qncstion  waa  one  of  those  which  had  appeared  prior  to  tb«l 
writing  the  above  letter  of  the  ISth  January,  1802,  and  which  letter\ 
waa  received  by  Aqoila  Brown,  in  America,  on  the  19th  of  March,  1802.  j 
On  the  6th  of  March,  1802,  whidi  waa  sixty  day§,  and  tliree  days  of  \ 
grace,  after  the  bill  in  qaestion  was  presented  for  acceptance,  Uie  plain-   ) 
tiffs  presented  the  bill  to  the  defendants  for  payment ;  bat  the  defend-  | 
ante  rcfosed  to  pay  the  same ;   and  the  platntiffi  caused  it  to  b«  J 
protested  for  non-payment.    Aqnila  Brown,  the  drawer  of  the  bill, 
was  at  the  time  the  same  was  drawn  indebted  to  the  defendants  in 
the  sum  of  £5,000,  and  faath  so  continued  to  the  present  time.    The 
question  for  the  opinion  of  the  conrt  was,  whether  tbe  pluntifb  were 
entitled  to  recover.    If  the  oonrt  should  be  of  that  opinion,  tbe  present 
verdiot  to  stand ;  if  otherwise,  a  nonsuit  to  be  entered. 

lAuledaU^  for  the  pluntiffs,  relied  on  the  case  of  Clarke  t>.  Cock  * 
as  in  point,  to  show  not  only  that  an  acceptance  of  a  bill  may  be  by 
parol  or  collateral  writing,  bnt  also  that  the  terms  of  the  defendants* 
letter  of  the  18th  of  Janaary,  1802,  wherein  they  state  "that  the  pros- 
pect of  security  in  the  '  Chesapeake '  was  so  maoh  improved  that  they 
shall  accept  or  certunly  pay  all  the  bills"  which  had  then  appeared, 
did  in  law  amount  to  an  acceptance.  In  that  case,  the  acceptance  was 
by  letter  to  the  drawer,  acknowledging  notice  of  the  bill  having  been 
drawn,  and  assuring  him  that  it  would  meet  with  due  honor  firom  him. 
The  only  difference  between  the  two  oases  is  that  here  the  letter  of 
the  defendants  was  not  communicated  to  the  plaintiffs  before  the 
bill  became  due.  But  however  material  that  might  have  been,  if  the 
letter  were  to  be  considered  merely  as  a  special  agreement  to  accept  or 
pay  the  bill,  it  matters  nothing,  considering  it  as  in  itself  a  legal  accept- 
ance of  the  bill ;  which  is  a  technical  term,  bidding  the  acceptor  equally 
into  whosever  hsnds  tbe  bill  shall  come,  and  not  merely  confined  in  its 
operation  to  tbe  particular  person  to  whom  the  promise  was  made,  or 
any  other  to  whom  it  may  have  been  communicated  previons  to  the 
bill  becoming  due.  If  the  promise  to  accept,  so  made,  were  to  be  con- 
sidered only  as  a  special  agreement,  the  liability  of  the  acceptor  would 
be  oontinnally  varying,  according  as  the  bill  got  into  this  or  the  other 
poroon's  hands  who  had  or  had  not  notioe  of  the  special  agreement, 
and  who  had  or  had  not  taken  the  bill  upon  the  crediWtf  it.  Accord- 
ing to  the  known  practice  and  law  of  merchants,  it  is  sufficient  to  fix 
the  acceptor  absolutely,  if  his  promise  to  pay  be  made  to  the  drawer, 
who  IS  the  fountain-bead  of  the  bill,  or  to  the  first  indorser  by  whom 
it  is  put  into  circulation.  When  the  letter  had  once  passed  out  of  the 
defendants'  hands,  it  had  its  operation ;  and  they  had  no  farther  oo» 
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•em  with  the  bill  than  to  paj-  it  when  dae.  In  the  esse  cf  Povell 
uid  Another  v.  Monnier,  the  plaintifis,  indorsees,  h&d  received  the  btQ 
before  the  letter  of  Monnier  to  the  drawer,  promising  that  the  bill 
■hoold  be  duly  honored,  was  written,  and  which  was  holdeo  to  be  an 
tcceptaooe.  The  plaintiffs,  therefore,  could  not  bare  taken  the  bill  on 
the  credit  of  the  letter.  So,  in  Pierson  «.  Dunlop,*  there  was  a  {ai<w 
refosal  to  accept  given  to  the  holder,  as  in  this  case ;  yet  a  subsequent 
letter  to  the  drawer,  saying  that  his  bill  would  receive  due  honor  was 
considered  as  an  acceptance ;  and  some  ezpresuons  to  the  contrary, 
attributed  to  Lord  Mansfield  in  one  part  of  his  judgment,  were  noticed 
by  Lord  Kllenborongh  in  Oarke  p.  Cock,*  as  clashing  with  what  was 
■aid  by  the  same  noblejudgeinPillaasv.  yanMierop^'and  with  other 
authorities. 

PvUer,  contra,  at  first  proposed  to  question  whether  the  letter  of 
the  13th  of  January  did  amount  to  a  positive  promise  to  pay  the  bill 
even  as  between  the  drawer  and  acceptors ;  but,  finding  the  opinion  of 
the  court  decidedly  against  him  on  that  point,  be  proceeded  to  dis- 
tinguish this  from  the  other  oases,  by  observing  that  here  the  defend- 
ants had  expressly  refused  to  the  holders,  the  plaintifis,  to  acoept  the 
bill,  and  they  followed  up  such  refusal,  after  writing  the  letter  of  th« 
18th  of  January  to  the  drawer,  by  denying  payment.  That  letter, 
therefore,  can  only  be  taken  to  be  a  private  engagement  to  the  drawer 
to  pay  the  bill  when  it  became  due,  upon  the  supposition  that  they 
should  then  have  funds  of  his  in  their  hands,  but  accompanied  with  a 
direct  refusal  to  accept  the  bill,  so  as  to  make  themselves  liable  upon 
it  in  the  hands  of  a  third  person.  The  promise  to  pay  to  the  drawer 
never  reached  him  in  America  till  after  the  bill  had  become  due,  and 
had  been  refused  payment.  It  could  not  then  have  any  operation. 
In  order  to  have  efiect,  it  must  have  relation  to  an  existing  bill, 
aooordiDg  to  Johnson  v.  ColliDgs;  and  it  cannot  vary  the  ^ase 
whether  the  promise  be  made  before  the  bill  is  drawn,  or  after  it 
b  due  and  has  been  refused  pajrment,  when  the  operation  of  it  is 
spent.  In  Beawes's  Lex  Uercatoria,  4fi4,  pi.  16,  it  is  said  that,  "if 
the  possessor  of  the  bill  hath  uegleoted  to  demand  acceptance  be- 
fore the  drawer's  failure,  and  the  person  to  wbom  it  is  directed 
has  advice  thereof,  he  cannot  be  compelled  to  accept  the  draft, 
though  previous  tu  the  knowledge  of  the  drawer's  misfortunes  he  had 
acquainted  him  with  his  intention  to  honor  his  bill."  As  to  the  ease 
of  Powell  V.  Monnier,  the  defendant,  after  giving  the  drawer  Hm 
promise  to  accept,  kept  the  bill  in  his  hands  ten  days  previous  to  the 
time  when  it  became  due,  without  objection,  and  thm  returned  it  to 

1  Cowp.  BTt.  ■  i  Bst^  TO.  *  >  But.  l«aS-«L 
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the  indorsees ;  aai,  for  several  dsys  after  he  had  bo  received  it,  tlie 
drawer  oootinaed  solvent;  hy  which  laches  the  acceptor  clearly  made 
the  bill  his  own.  fLoBD  Gllenbobodoh,  C.  J.  It  does  not  appear 
by  the  report  that  that  formed  any  part  of  the  ground  of  Lord  Hard- 
wiske's  decision.  He  went  on  the  gronnd  that  the  letter  was  an  aiv 
oeptanoe.]  Here  the  letter  never  reached  the  drawer  till  after  the 
bill  had  become  due  and  was  refused  payment ;  so  that  it  could  not 
possibly  have  influenced  anyperson  to  take  the  bill.  And  it  is  on  thii 
ground  that  a  collateral  promise  to  accept  was  conudered  by  Lord 
Mansfield  in  Maaon  v.  Hunt  *  aa  couBtitnting  an  acceptance.  And  this 
waa  confirmed  by  Le  Blanc,  J.,  ip  Johnson  v.  Collins.  Here,  how- 
ever, the  possibility  of  the  promise  influencing  any  third  person  is 
negatived  by  the  circamstaoces  of  the  case. 

Jjittisdale,  in  reply,  observed  that  the  payees  in  America  would  act 
upon  the  letter  when  received,  and  therefore  it  would  influence  the 
oooduot  of  third  persons. 

The  court  considered  the  case  of  Powell  v.  Monnier  to  be  in  point 
to  the  present ;  bnt,  as  it  went  somewhat  further  than  the  other  cases, 
they  wished  to  see  if  there  were  any  other  report  of  it  varying  from 
that  in  Atkyns.    Upon  this  day 

Lord  Ellskbobouoh,  C.  J.,  delivered  jndgment. 

This  case,  in  all  its  material  ciroamstanoes,  resemblea  that  of  Powell 
V.  Uonnier,the  authority  of  which  has  not  been,  as  far  as  we  have  been 
able  to  find,  ever  shaken.  The  letter  of  the  defendants,  stated  in  theT 
case  to  have  been  written  on  the  ISth  of  January,  180^  to  AqnUa| 
Brown,  the  drawer,  when  the  bill  in  question,  amongst  others  drawni^ 
by  bim  upon  them,  had  been  refused  acceptance,  after  commenting 
upon  the  oirounistanoes  which  had  before  made  the  property  of  the 
drawer  ap{  ear  to  them,  the  defendants,  to  be  in  a  very  questionable 
state,  particularly  in  respect  to  what  the  drawer  had  in  the  "  Ches^ 
peake,"  Bays,  "  Our  prospect  of  security  in  the  '  Chesapeake '  is  ho  mucu 
improved  that  we  shall  accept  or  certainly  pay  all  the  billa  whicU 
have  hitherto  iippeared."  And  the  first  question  in  this  < 
whether  this  promise  be  an  acceptance.  U  either  branch  of  the  alter^J 
cative  contained  in  this  promise  would  be  an  effectual  acceptance,  if 
standing  alone,  surely  it  cannot  be  less  so  because  the  promise  ia 
couched  in  terms  of  an  alternative  of  which  each  branch  is  an  accept 
anoe.  A  promise  to  accept  an  existing  bill  is  an  acceptance, 
promise  to  pay  it  is  also  an  acceptance.  A  promise,  therefore,  toii 
do  the  one  or  the  othbr  —  i.  e.,  to  accept  br  certainly  pay  — 
be  less  than  an  acceptance.    It  amounts,  I  think,  in  effect  t 


lerefore,  tON 
y  — cannot  11 
<a%  to  this>4J 
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<*  Whether  ve  shall  aend  for  the  bill  agun,  and  accept  it  id  form 
or  not,  is  anoertain ;  bat,  at  any  rate,  yoa  may  depend  apon  its  being 
paid."  Supposing  it  to  be  an  acceptance,  the  time  when  it  is  to  be 
considered  as  made,  namely,  vhether  at  the  date  of  tbe  letter,  or  at 
the  time  when  it  reached  the  drawer  to  vhom  it  was  written  in  Amei^ 
ica  (which  was  on  the  19th  of  March,  1802,  after  the  bill  had  become 
dne),  is  immaterial,  inasmuch  as  an  acceptance  after  the  time  appointed 
for  the  payment  of  a  bill  is  good.  Jackson  v.  Piggot  and  Mntford  r. 
Waloot.' 

Tbe  second  question  in  this  case  is  whether,  inaamuoh  as  a  bill 
Dot  taken  by  the  holders  npon  the  credit  of  this  promise  of  the  de- 
fendants so  made  to  the  drawers,  nor  was  the  same  known  to  them  to 
have  been  made  at  all  till  after  the  bill  was  due,  they,  the  holders,  can 
avul  tbemselTCB  of  it  as  an  acceptance.  In  the  case  of  FoweU  «,  Mod-  j 
nier,  already  mentioned,  that  which  was  holdea  an  acceptance  enuring 
to  the  benefit  of  the  indorsees,  the  plaintiSs,  was  an  acceptance  con- 
tained in  a  letter  to  the  drawer,  one  N^ewborgb,  promising  "  that  his 
biU  should  be  duly  honored.**  The  promise,  being  long  subsequent  to 
the  time  when  the  plaintiSs  in  that  case  became  possessed  of  the  bill 
by  indorsement,  could  of  course  haTe  formed  no  part  of  their  original 
inducement  to  take  it.  And  the  promise  was  in  that  case,  as  well  aa 
in  this,  made  to  a  drawer,  who  had  drawn  without  having  any  effects 
in  the  acceptor's  hands ;  and  it  does  not  appear  in  the  one  case  more 
than  in  the  other  that  the  holders,  the  plaintiEEs,  ever  knew  of  the  atv 
eeptance  on  which  they  afterwards  relied  prior  to  the  time  when  the 
bill  became  dne.  Without  oversetting  the  authority  of  the  case  of 
Powell  t>.  Monnier,  we  cannot  say  that  the  plaintifb  are  not  in  the 
present  case,  which  so  entirely  resembles  it,  entitled  to  recover.  And 
as  in  adhering  to  it  we  violate  no  principles  of  commercial  oonvenienoe, 
but  oonfirm  a  rule  of  law,  which  we  find  established  on  a  subject  wMeh 
least  of  all  others  endures  uncertainty  and  change,  we  cannot  do  other- 
vise  than  hold  the  plunti&b  in  this  oaae  entitled  to  recover. 

PoslM  to  tKe  jptaintdftf 

>  1  Ld.  BSTIII.&T4,  Salk.  129,  Ac. 

■  Bitting  «.  DeriDX,  S  M.  A  Or.  MS;  Uahoner  p.  AdUln,  2  B.  i  Ad.  4TS;  Botd 
m.  Uanb,  6  B.  Hod.  S,  atcord. 

To  the  Mine  eSect  are  Ex  forit  Ttyvt,  0  Ym.  9 ;  Bmi  >.  Warwiuk,  3  B.  &  AL 
lU  (wsVe)  1  Grant  v.  Hunt,  1  C.  B.  U ;  Hoigrove  r.  HadMO,  2  Stew.  4U  (MnUaJ ; 
OoDk  V.  Hlltenberger,  28  la.  An.  877 ;  Webb  *.  Haan,  46  Pa.  223  (wnUe),  where 
.  Iha  written  promiie  to  accept  waa  mad*  to  the  plalndS  after  lie  becune  the  holder  at 
itM  bill,  and  wtiere,  therefore,  he  could  not  have  taken  the  bill  upou  the  faltli  of  the 
Mtedanta'  promiie. 

Conf.  Clarke  v.  Cock,  iEMt,  ST.  — Bd 
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[I^at.  1  ^  9  Gm.  /F:  e.  78, 1 3.] 

Aaj>  be  It  further  enftded,  Tlut  from  ud  kftar  the  i^  fint  daf   <rf  AogiMl 


[nest  eMnlng,  182S]  no  icceptuice  of  anj  inUod  bill  of  exchaoge  ituU  be  n 

to  charge  imj  penon,  nnteu  indi  acceptance  be  io  vriling  on  each  UU,  or  If  thai*  be 

ntora  than  one  part  of  roch  bill,  on  one  of  the  tdd  parta.> 


THE  BAKE  OF  IRELAND  v.  ARCHER  amb  DALT. 
Iir  THE  EzcHEqiTBB,  Mat  2,  1848. 
[S^mltd  in  11  Mtaim  ^  WMj,  B88.| 
ABsnupBiT  on  a  foreiga  bill  of  exchange.  Tbe  declaration  stated 
that  heretofore,  to  wit,  on  the  2dth  day  of  September,  1842,  in  parta 
beyond  the  Beas,  to  wit,  at  Waterford,  in  the  kingdom  of  Ireland, 
oertain  persona  using  the  name,  style,  and  firm  of  J.  A  C.  Scroder,  by 
their  uid  name,  style,  and  firm,  made  their  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendants,  and  thereby  reqnired  the 
defendants  to  pay  to  the  order  of  them,  the  said  J.  &  C.  Scroder,  the 
torn  of  £852  Ida.  sterling,  three  months  after  the  date  thereof,  which 
jteriod  had  elapsed  before  the  commencement  of  the  suit ;  and  tfae^ 
defendants  thea  accepted  the  said  bill,  and  the  said  J.  &  C  Scroder 
then  indorsed  the  same  to  the  plaintiffs ;  of  all  which  the  defendants 
then  had  notice,  and  then  promised  the  plaintiffs  to  pay  them  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof  and 
of  their  said  acceptance  thereof,  bnt  the  defendants  did  not  pay  the 
same  when  due.  Tbe  second  connt  stated  that  theretofore,  to  wit, 
on  the  day  and  year  last  sforesaid,  in  consideration  that  the  plaintifFs, 
at  the  request  of  the  defendants,  wonld  discount  a  certain  other  bill  of 
exchange  before  then  drawn  by  certain  persons  using  the  name,  style, 
and  firm  of  J.  &  C  Scroder,  by  their  said  name,  style,  and  firm, 
whereby  the  said  J.  3b  C,  Scroder  required  the  defendants  to  pay  to 
their  order,  three  months  after  the  date  thereof,  the  snm  of  £852  10s. 

>  "The  whole  effect  [ntendedbjtbeenactment  of  1&2  Geo. lY.c.  78,  f  2,  prob- 
sblf  wai  to  reitore  the  true  meaning  of  S  &  1  Anne,  c  9,  f  6,  (prorldlnK  that  ntt 
peraon  ihould  tie  charged  bjr  anj  acceptance  iinleH  written  in  the  bill),  which  was 
departed  from  afLerit  had  been  held  in  Lumley  a.  Palmer,  2  Stra.  1000,  that  that 
•ectioD  referred  onlj  to  tbe  drawer'*  liability  for  damagM  and  oo*t«."  Ar  Parks,  B., 
te  Mabooer  o.  AihUn,  2  B.  &  Ad.  488. — B». 
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■terling,  ancl  would  pay  to  tli«  saiti  J.  &  C.  Soroder  the  amoont  of  die 
nid  Uat-m'ention«d  bUl  of  exchange,  dednotiog  certain  reasoa&lile  Jis* 
count  in  that  behalf,  in  and  hj  certain  other  bills  of  exchange  indorsed 
by  tiie  pluntifb,  theTJthe  defendants  promieed  the  plaintiffs  to  accepf 
the  aaid  bill  of  exchange  in  this  count  first  mentioned,  upon  the  samaj 
being  presented  to  them  for  their  acceptance  thereof.  The  count  thenl 
averred  that  the  plaintiSs  aftervrards,  to  wit,  on  the  2d  October,  1842, 
ooufidtng  in  the  said  promise  of  the  defendants,  discounted  the  said 
tnll  of  exchange  in  this  count  first  mentioned,  aud  then  paid  to  the 
said  J.  A  C.  Scroder,  in  certain  other  bills  of  exchange  indorsed  by 
the  said  plaintiffs,  the  amount  of  the  said  bill  in  this  count  first  men- 
tioned, after  deducting  such  reasonable  discount  as  afbres^d,  being  a 
large  amount,  to  wit,  the  sum  of  £847  2s. ;  and  although  the  said  J.  A 
C.  Scroder,  to  wit,  then  indorsed  the  said  bill  of  exchange  in  thii 
oount  first  mentioned  to  the  plaintiffs,  and  the  plaintiffs  afterwards, 
and  within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  10th  day 
of  October  in  the  year  aforesaid,  presented  the  said  last-mentioned 
bill  of  exchange  to  the  defendants  for  their  acceptance  thereof,  and 
then  requested  the  defendants  to  accept  the  same,  according  to  their 
said  promise  in  that  behalf,  yet  the  defendants  did  not  nor  would, 
when  the  said  last-mentioned  bill  of  exchange  was  so  presented  to 
them  for  their  acceptance  as  aforestdd,  and  when  they  were  so  as  af  or^ 
said  requested  to  uccept  the  same,  or  at  any  other  time,  accept  the 
said  last-mentioned  bill  of  exchange,  but  then  and  alwaye  thereafter 
wholly  neglected  and  refused  so  to  do,  and  thereby  the  pliuntiffs  have 
wholly  lost  the  said  snm  of  money  so  advanced  by  them  as  aforesud, 
and  the  said  bill  of  exchange  is  still  wholly  unpaid  to  the  plain tifb. 

The  declaration  contained  also  counts  for  money  had  and  received, 
money  pidd,  and  on  an  acoonnt  stated. 

The  defendants  pleaded  to  the  first  count,  that  they  did  not  accept 
Ae  said  bill  of  exchange  therein  mentioned ;  to  the  second  count, 
first,  that  they  did  not  promise  to  accept  the  said  bill ;  secondly,  a 
traverse  of  the  consideration  alleged ;  and,  thirdly,  that  the  plaintiffs 
did  not  discount  the  sud  bill  of  exchange ;  and  to  the  residue  of  the 
declaration,  non  atsumpaerutU.    Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  last  assizes  at  Liverpool,  it 
appeared  that  the  aotion  was  brought  by  the  plaintifia  to  recover  Irom 
the  defendants,  who  are  corn-merchants  and  commisdon  agents  at 
Liverpool,  the  amonnt  of  the  hill  mentioned  in  the  declaration,  under 
the  following  <nreumstances.  On  the  8th  of  July,  1842,  Messrs.  J.  A 
C.  Scroder,  who  were  corn-merchants  at  Waterford,  and  correspond- 
eats  of  the  defendants,  drew  a  hill  of  exchange  for  £860,  at  three 
fflODtbe'  date,  on  the  defendants,  and  discounted  it,  before  aooeptane^ 
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at  tlie  Branch  Bank  of  Ireland  at  Waterford.  Hie  defendants  had 
tlien  in  their  poBseasion  at  Liverpool,  for  sale  on  commisaion,  a  quantity 
of  Indian  corn  belonging  to  Messrs.  Soroder ;  and,  on  the  bill  being 
presented  to  them  at  Lirerpool,  it  was  daly  accepted.  In  the  follow- 
ing September,  the  defendant  Da))r,  being  at  Waterford,  had  an 
interview  with  one  of  the  Messrs.  Scroder,  who  told  him  they  shonld 
find  some  difficalty  in  providing  for  the  bill  on  its  falling  doe  (which 
wonld  be  on  the  11th  of  October),  but  that,  if  the  defendants  would 
renew  their  acceptance,  he  thought  he  could  get  it  discounted,  Daly 
declined  to  do  so  without  a  deposit  in  cash,  on  the  ground  of  tha 
bad  state  of  the  markets,  and  the  loss  they  were  likely  to  sustain  by 
the  Indian  com.  To  this  Scroder  agreed,  and  thereupon  Daly,  b«ng\ 
requested  to  accept  another  bill  for  £862  10a.,  said :  "  Send  it  fori 
acceptance  as  usual,  remitting  proceeds  at  the  same  time,  and  I  will 
advise  my  partner  in  Liverpool  of  the  amount."  Accordingly,  on  the\ 
29th  of  September,  Messrs.  Soroder  drew  on  the  defendants  the  bill 
in  question,  for  £852  10a.,  and  got  it  discounted,  before  acceptance,  at. 
the  same  bank.  The  manager  of  the  bank  stated  that  he  was  induced 
to  discount  the  bill  upon  the  representation  of  Messrs.  Scroder  that 
they  had  arranged  with  the  defendants  for  the  acceptance  of  it.  On 
the  same  29th  of  September,  the  following  letter  was  written  and 
sent  by  Messrs.  Scroder  to  the  defendants :  — 

"Gbntlbmbk,— Agreeably  to  our  arrangement  with  Mr.  Daly, 
please  take  the  enclosed  Bank  of  Ireland  indorsements,  £847  Os.  2d., 
being  as  near  as  we  could  go  to  the  amount  of  your  bill,  £850,  due 
11th  of  next  month.  We  have  drawn  on  you  at  three  months  from 
to-day,  £852  10s.,  favor  of  the  Bank  of  Ireland,  which  please  protect,! 
hoping  that  before  its  maturity  you  may  be  able  to  sell  our  stuff  at  I 
a  fair  price.  J.  &  C.  Sceodeb."      ) 

In  answer  to  which  the  following  letter  was  received  by  the  Mossn. 
Scroder,  on  the  1st  of  October :  — 

"  Obntleheh,  —  Tour  favor,  enclosing  bills  amounting  to  £847  0* 
2dl,  is  received  and  passed  to  your  credit.  Your  draft  on  us  for 
£852  10s.  shall  he  dnly  honored.  We  have  no  Inquiry  at  prraent  foi  \ 
Indian  com.  P.  Pro.  Arch^,  I>{dy,  4>  Oo^   \\ 

"  P.  J.  FOHEBT."  * 

Forest,  however,  had  no  authority  to  accept,  and  never  had  accepted^ 
bills  of  exchange  on  behalf  of  the  defendants ;  and  they  refused  tq 
accept  the  bill  when  presented  to  them,  Messrs.  Soroder  having  in  the 
mean  time  stopped  payment,  f 

Upon  these  facts,  it  was  objected  for  the  defendants,  and  the 
(earned  judge  was  of  opinion,  that  inaunuoh  as  there  waa  no  bill  ia 
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existenoe  vbeQ  tbe  promiae  to  accept  it  wu  made  by  tbfl  defenctant 
Daly,  that  promiie  did  not  amount  to  an  acceptance,  or  render  the 
defendants  liable,  althongh  the  plaintiSa  bad  discounted  the  bill  on 
the  faith  of  their  acoeptanoe ;  and  a  verdict  irss  accordingly  taken  for 
the  defendants  on  the  first  issne,  leave  being  reserved  to  the  plaintifb 
to  move  to  enter  a  verdict  for  them  for  £S62  Ids.  if  the  oonrt  aboold 
be  of  fe  ooDtrary  opinion. 

On  the  26tb  April, 

.Shotelw  moved  accordingly.  The  qaeation  which  ariaee  in  tUf 
OBse  is,  vhether  &  parol  promise  to  accept  a  bill  of  exchange  after* 
wards  drawn,  on  the  faith  of  which  promise  the  bill  la  discounted, 
amounts  in  law  to  an  acceptance.  The  case  of  Pillans  v.  Tan  Mierop  * 
is  in  effect  a  decision  that  it  does.  The  opinion  expressed  by  Lord 
Kenyon  in  Johnson  v.  Ceilings  is  nndonbtedly  to  the  contrary,  but  in 
that  case  it  did  not  in  fact  appear  that  any  third  person  was  induced 
by  the  promise  to  discount  the  bill.  In  Miln  r.  Frest,*  Gibbe,  0.  J., 
laid  it  down  that  a  conditional  acceptance  is  as  effectual  as  an  absolute 
one,  if  the  condition  be  complied  with.  This,  however,  was  an  absolute 
promise,  and  could  not  be  repudiated,  any  more  than  in  Pillans  v. 
Van  Mierop.  The  role  of  law  in  America  appears  to  be  more  com- 
prehenuve  than  would  seem  to  result  from  the  case  of  Johnson  v. 
CoUings.  Mr.  Justice  Story  says,*  after  remarking  on  the  English 
«ases :  "  The  rule,  as  formerly  held,  always  included  the  qualification, 
that  tbe  paper  containing  the  promise  should  describe  the  bill  to  be 
drawn  in  terms  not  to  be  mistaken,  so  as  to  identify  and  distinguish 
it  from  all  others ;  that  the  bill  should  be  drawn  within  a  reasonable 
time  after  tbe  paper  was  written ;  and  that  it  should  be  received,  by 
the  penon  taking  it,  upon  tbe  faith  of   tbe  promised  aoceptanoe. 

....  Under  these  qualifications,  the  rule  seems  to  be  firmly  estab- 
lished in  America  upon  the  footing  of  the  old  authorities."  All  the 
requisites  represented  here  as  being  necessary  to  constitute  an  accept- 
jnce  appear  to  conoar  in  this  case.  [Fabex,  B.  I  thought  this  point 
had  been  settled  by  Johnson  r.  CoUings.  Tour  proposition  wonld  lead 
to  an  extraordinary  state  of  things;  namely,  that  if  the  indoisee  paid 
the  bill  away  with  notice  of  the  promiae  to  accept,  the  indorsee  might 
recover  against  the  acceptor,  but  if  not,  not ;  and  so  there  might  be 
several  indorsees  with  different  remedies.  We  will  take  a  short  time 
to  look  into  Mr.  Justice  Story's  work ;  aa  far  as  the  English  authorities 
are  oonoemed,  I  have  alwaya  understood  tbe  point  was  concluuvely 
sealed  by  Johnson  v.  CoUings.  It  is  a  question  of  the  law-merchant, 
ud  must  depend  on  the  antborities.]       C^ir,  ado.  vuU. 

)  SBnrr.  ISftS.  *  Holt,  H.  P.  C.  IBl ;  4  Campb.  801, 

*  BtOTj  on  Billi  of  Exehsnge,  |  MB,  p.  2T4. 
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The  jndgment  of  tbe  Court  wta  now  delivered  by 

Pabkb,  B.  The  point  reserved  by  my  Brother  Coltmsn  in  thii 
ease  was,  whether  a  parol  promise  to  accept  a  foreign  bill  of  exchange 
before  it  was  drawn  amounted  to  an  acceptance,  such  promise  having 
been  communicated  to  the  indorsees,  the  plaintiffs,  and  the  bill  having 
been  taken  by  tlicm  on  the  faith  of  it.  The  learned  judge  thought 
not ;  ani^  we  agree  in  this  opinion,  and  think  there  should  be  no  rule. 

The  case  of  Pillans  v.  Tan  Mierop  appears  to  be  the  authority  od 
which  the  doctrine,  that  a  person  can  be  bound  by  a  promise  to  accept 
K  future  bill,  is  rested.  It  is  not  quite  clear  from  the  report  of  that 
case  on  what  ground  the  defendant  was  held  liable  to  the  pliunti&, 
the  drawers ;  whether  on  hia  special  contract  with  them  to  accept,  or 
S6  actual  acceptor.  Some  of  the  judges  rest  his  liability  on  the 
ground  of  special  contract,  considering  that  the  dootrine  of  nudrnn 
pactum  docn  not  apply  to  written  or  to  mercantile  contracts;  a  doctrine 
which  is  now  entirely  exploded.  Mr.  Justice  Yates,  as  well  as  I^ord 
Mansfield,  expresses  an  opinion  that  he  was  liable,  on  the  anthority  of 
the  cases  which  laid  it  down  that  an  soceptanoe  need  not  be  on  the  bill 
itself;  not  adverting  to  the  distinction  between  existing  and  noiw 
existing  bills.  In  Bcawes's  Lex  Mercatoria,  p,  466,  pi.  112,  a  promise 
to  accept  is  apparently  put  on  the  ground  of  a  contract,  for  a  breach 
of  which  an  action  lies,  and  not  as  being  an  actual  acceptance.  In 
Pierson  t>.  Dunlop,*  the  supposed  rule,  that  a  promise  to  honor  was 
equivalent  to  an  acceptance,  was  qualified  by  Lord  Mansfield  ;  and  he 
said  that  it  was  not,  unless  accompanied  with  circumstances  which 
might  induce  a  third  person  to  take  the  bill  by  indorsement ;  if  there 
were  such  circumstances,  it  might  amount  to  an  acoeptance,  though 
the  answer  were  contained  in  a  letter  to  the  drawer.  His  Lordship 
was  then  speaking  of  a  promise  to  honor  an  existing  bill ;  a  doctrine 
which  is  not  now  disputed,  the  case  of  Wynne  v.  Raikes  having 
established  thHt  a  promise  to  the  drawer,  after  a  bill  is  drawn,  operates 
as  an  acceptance  in  favor  of  an  indorsee,  such  promise  having  not  only 
not  been  communicated  to  him,  but  made,  long  after  the  indorsement. 
In  this  state  of  the  authorities,  it  was  not  surprising  that  the  case  of 
Johnson  V.  ColHngs  decided  that  a  promise  to  accept  a  non-existing 
(ill  was  no  acceptance.  Mr.  Justice  Le  Blanc  allude  to  the  qualifi- 
cation by  Lord  Mansfield  of  the  previous  dootrine,  and  supposes  ifc 
to  be  meant  to  apply  to  non-existing  bills  only,  which  is  inaccnrate  ; 
and  Lord  Kenyon  expresses  what  may  be  termed  a  strong  opinion^ 
that  such  a  promise  would  not  amount  to  an  acceptance,  eveo  irith 
the  qualification  that  the  bill  is  taken  on  the  f^th  of  ib 
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This  opinion,  we  believe,  has  been  generally  acquiesced  in,  fli.d  tbe  i 
doctrine  is  reasonable,  simple,  and  convenient.  For  reason  points  >at  \ 
tbat,  in  order  to  constitute  an  acceptance,  there  onght  to  be  a  bill  in 
existence  which  conld  be  accepted ;  and  to  hold  that  the  same  set  / 
wonld  be  an  ncceptance  or  not,  according  to  the  snbaequent  oonljn-  ) 
gency  of  tbe  hulder  of  the  bill  having  notice  of  it,  would  introdnoe  a  | 
strange' anomaly  and  confusion  into  the  relation  of  the  partiee  to  thai 
inH,  the  drsiree  being  an  acceptor  as  to  some  and  not  as  to  other/ 
indorsees.  Ko  su1«eqnent  case  appears  to  have  cast  any  donbt  npoi^ 
tbe  propriety  of  Lord  Eenyon's  dictum.  That  of  Lord  Chief  Justice 
Oibbe,  in  the  case  of  Miln  v.  Preat,  which  was  quoted  in  support  of 
this  application,  amounts,  according  to  the  report  in  4  Campb.  898, 
merely  to  this,  that  the  authority  of  Jofanson  v.  Collings  was  directly 
in  point,  there  being  no  evidence  of  any  oommimiostloii  to  the  pliun- 
tiff  of  the  promise  to  accept.  He  report  in  Holt's  Nlu  Prins  Cases 
is  evidently  ioaccnrate. 

It  is  said,  however,  that  in  Amerioa  the  rale  is  otherwise ;  and  if  it 
had  appeared  from  the  decisions  in  other  oonntriea,  that  thia  vaa  a  part 
of  tbe  law-merchant,  we  ahonld  have  given  due  weight  to  them.  In 
different  countries,  however,  a  different  mle  seems  to  previul ;  and, 
even  in  America,  it  appears  from  Mr.  Joatioe  Story's  book  on. Bills  of  , 
Exchange,  j  249,  p.  '275,  that  in  order  to  conatitnte  an  acceptance  the 
promise  is  required  to  be  in  writing,  describing  the  bill  to  be  drawn 
in  terms  not  to  be  mistaken,  so  as  to  identify  it,  and  distinguish  it 
from  all  others,  and  that  the  bill  should  be  drawn  in  a  reasonable  time 
afterwards,  —  circumstances  which  do  not  occnr  in  this  case. 

We  are  of  opinion  that  the  qnettion  raised  in  this  case  does  not 
admit  of  such  a  degree  of  doubt  as  to  require  further  disonasion,  and 
therefore  refuse  the  role.  Suit  r^/\tMd.^ 

1  BiparU  Bdtaa,  3  Dsso.  CST,  ooMnf. 

Tbe  rnle  adopted  In  the  prlndpsl  caw  appliei  in  the  XTnlted  Btitei  to  rmbtU  fl 
imnueitapajiwo-sxiatiiiffbilk.   Kannedr  p.  Oeddee,  8  Port.  SBB ;  MerctntilsBank  It 
K  Cox,  SB  He.  eOO,  GOT  (wihUi)  i  Plommer  t.Lym»a.i9  Ue.929;  WilioD  v.  O^  " 
■Btt,  S  MaM.  1,  111  inakbU) ;  Bdion  •.  7nll*r,  23  K.  H.  188,  188  (tmbU),  aamL 
Haveni  v.  QrUSn.  N.  Chip.  43,  emtra. 

Cool.  Ontario  Bank  «.  WKtUngton,  IS  Wend.  US,  608  i  Ulcb.  Bank  9,  Bf,  IT 
Wmi.  108,610;  Ubter  Co.  Bank  *  MaVaran,S  I(aB.5SS,WT.— Kd. 
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Mo  MceptMiM  of  uiybill  of  excluuige,  whether  Inlud  or  for«tgn,iiutla»fl«rtlM 
Ihlrtf -fint  da;  of  December,  one  thonund  eight  hondrvd  and  flftj-aiz,  sball  be  inffl' 
eiettt  to  bind  or  charge  any  penon,  nnleu  the  lame  b«  In  writing  on  tucb'bttl,  or,  if 
ttare  be  more  than  one  part  of  meh  bill,  oa  one  of  the  laid  parta,  and  dgned  b^  the 
wweptor  or  mom  pettoo  dol;  aatboriaed  b^  him.i 


1  No  pertoQ  within  thliBtateehall  be  charged  a«  an  acceptor  on  a  bill  of  ezdange, 
valett  hU  acceptance  (ball  be  Id  writings  ligned  bj  himielf  or  hii  lawful  agent. 
8  K.  Y.  Rev.  SUU  (6  ed.]  1160. 

The  New  York  Statote  has  been  adopted  in  HTeral  Statee  :  Ber.  Code  Ala. 
1 1840 ;  3  a.  &  C.  Ark.  6Ut.  S  549 ;  2  CIt.  Code  CaL  {  S193 ;  Oen.  Stat.  Eana.  o.  14, 
I  8 ;  TUt.  Stat.  Ha[ne,  o.  S2,  }  10 ;  1  Comp.  Law*,  Mich.  e.  81,  |  T ;  Rer.  BtaL 
Hinn.  o.  28.  S  6;  1  Wagn.  Btat  Uo.  o.  18,  {  1;  Oen.  Lawi  Oreg.  e.  i^  f  7 i  1  Slat, 
mi.  0. 60,  S  7.  —  Bd. 

18T8. 
[41  i-  42  Yid.  e.  IS,  g  1.] 

Whereai  b;  the  HercaDUle  Law  Amendment  Act,  186S,  and  the  Hercantile  Law 
Amendment  Act  (Scotland),  I860,  it  ii  enacted  that  "  no  auceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  made  after  the  31it  day  of  December,  ISM, 
■hall  be  luffident  to  bind  or  charge  any  person,  unleai  tlie  «iime  be  in  wriljng  on 
inch  bill,  or  if  there  be  more  than  one  part  of  ludi  bill  on  one  of  tlie  aald  parti,  and 
■igned  by  the  acceptor  or  lome  peraon  duly  anthoriied  by  him." 

And  whereat  doubU  hare  arlien  ai  to  the  true  effect  and  intention  of  the  add 
enactment,  and  aa  to  whetlier  the  ilgnature  of  the  drawee  alone  can  conititnte  a 
tufficient  acceptance  of  the  bill  lo  aa  to  aaliify  the  reqoirementi  of  the  eaid  itatute, 
and  it  i>  expedient  that  the  meaning  of  the  laid  enactment  thould  be  further 
declared ; 

Be  it  therefore  enacted  by  the  Queen'i  Hoit  Excellent  Majealy,  by  and  with  the 
adi'ice  and  content  of  the  Lordg  Spiritual  and  Temporal,  and  Commoni,  in  ttdi 
pieient  Parliament  a«iembled,  and  by  the  authority  of  the  lame,  ai  followa ;  — 

An  acceptance  of  a  bill  of  exchange  is  not  and  shall  not  be  deemed  to  be  InsnA- 
dent  under  the  proTlsions  of  the  said  itatatei  by  reaion  only  that  such  acoeptBBM 
aoulUa  merely  of  the  signature  of  the  drawee  written  on  anch  bill. 
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OOOUDGB  xrm  Othbbs  v.  PATSON  urn  Othkis. 

1m  tbb  Scpbemx  Coukt,  TJhitxd  States,  Fsb.  21,  1817. 

[Reporttd  m  3  Witatat,  S6.] 

This  oaiue  vas  argued  by  Mr.  SmutM,  for  the  pluntiS  in  uiori 
■ad  by 
JI&.  Winder,  for  the  defendant. 

Mb.  TtfuMPiT.T^  C.  J.,  delivflred  the  opinion  of  the  oonrt. 
This  suit  vaa  institnted  by  Payeon  A  Co.,  aa  indoraeea  of  a  bill  oft 
exchange,  drawn  by  Comthwaite  &  Cary,  payable  to  the  order  of  John  I 
Sandsll,  gainst  Coolidge  A  Co.,  as  the  acceptors.  \ 

At  the  trial,  the  holders  of  the  bill,  on  which  the  name  of  John 
RaadaJl  was  indorsed,  offered,  for  the  purpose  of  proving  the  iudorse- 
meiit,  an  affidavit  made  by  one  of  the  defendants  in  the  cause,  in  order 
to  obtain  a  continoanoe,  in  which  he  referred  to  the  bill  in  terms 
which,  they  snpposed,  implied  a  knowledge  on  bis  part  that  the  plain- 
tiffs were  the  netful  holders.  The  defendants  objected  to  the  bill's 
going  to  the  jary  withoat  further  proof  of  the  indorsement;  bnt  the 
oonrt  determined  that  it  should  go  with  the  affidavit  to  the  jury,,  who 
might  be  at  liberty  to  infer  from  tfaeooe  that  the  indorsement  was 
made  by  Kandall.  To  tbia  opinion  the  counsel  for  the  defendants  in 
the  Circuit  Court  excepted,  and  this  court  is  divided  on  the  question 
whether  the  exception  ought  to  be  sustained. 

On  the  trial,  it  appeared  that  Coolidge  Sb  Co.  held  the  proceeds  of 
part  of  the  cargo  of  the  "  Hiram,"  claimed  by  Comthwuthe  &  Cary, 
which  had  been  captured  and  libelled  as  lawful  prisce.  The  cai^  had 
been  acquitted  in  the  District  and  Circuit  Courts,  but  tiom  the  sen- 
tence  of  acquittal  the  captors  bad  appealed  to  this  oonrL  Pending  the 
appeal,  Comthwaite  A  Co.  transmitted  to  Coolidge  &  Co.  a  bond  of 
indemaity,  executed  at  Baltimore  with  acrolls  in  the  place  of  seals, 
and  drew  on  them  for  $2,700.  This  bill  was  also  payable  to  the  order 
of  Randall,  and  indorsed  by  him  to  Payson  A  Co.  It  was  presentedj 
to  Coolidge  A  Co.,  and  protested  for  non-acceptance.  After  its  protl 
tMt,  Coolidge  A  Co.  wrote  to  Comthwaithe  A  Cary  a  letter,  in  which, 
after  acknowledging  the  receipt  of  a  letter  from  them,  with  the 
bond  of  indemnity,  they  say,  "  This  bond,  conformably  to  our  laws^ 
is  not  executed  as  it  ought  to  be;  but  it  maybe  otherwise  in  your 
State.  It  will  therefore  be  necessary  to  satisfy  us  that  the  scroll  is 
OKisl  and  legal  with  you  instead  of  a  seal.  We  notice  no  seal  to  any 
gl  tlie  denatures."     "  We  shall  write  our  friend  Williams  by  this 
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ODul,  and  will  state  to  him  our  ideas  respecting  tfa<>  boiid,  wbich  he 
Till  probably  determine.  If  Mr.  W.  feels  satisfied  on  this  point,  he  \ 
Till  inform  yon,  and  in  that  case  your  draft  for  $2,000  will  bef 
honored."  / 

On  the  same  day,  Coolidge  Jb  Co.  addresaed  a  letter  to  Mr,  Williams, 
in  which,  after  referring  to  him  the  question  respecting  the  legal  obli- 
gation of  the  BcroU,  they  say,  "  You  know  the  object  of  the  bond,  and, 
of  course,  see  the  propriety  of  our  having  one  not  only  legal,  but 
■igned  by  sureties  of  unquestionable  responsibility,  reBpecting  whioh 
we  shall  wholly  rely  on  your  judgment.  You  mention  the  last  surety 
*a  being  responsible:  what  think  you  of  the  others f" 

In  his  answer  to  this  letter,  Willianu  says :  "  I  am  assured  that  the| 
bond  transmitted  in  my  last  is  sufficient  for  the  purpose  for  which  it 
was  ^ren,  provided  the  parties  possess  the  means ;  and  of  the  last 
signer,  I  have  no  hesitation  in  espresaing  my  firm  belief  of  his  being 
able  to  meet  the  whole  amount  himself.  Of  the  principals,  I  cannot 
•peak  with  so  much  confidence,  not  being  well  acquainted  with  thdr 
resources.  Under  all  circumstances,  I  should  not  feel  inclined  to^'t 
withhold  from  them  any  portion  of  lh«  funds  for  which  the  bond  wssl 
given."  1 

On  the  day  on  which  this  letter  was  written,  Comthwaite  &  Gary 
called  on  Williams  to  inquire  whether  he  had  satisfied  Coolidge  &  Co. 
respecting  the  bond.  Williams  stated  the  aubstanoe  of  the  letter  he 
bad  written,  and  read  to  him  a  part  of  it  One  of  the  firm  of  Pay8on\ 
A  Co.  also  called  on  him  to  make  tJie  same  inquiry,  to  whom  he  gave  i 
the  same  information,  and  also  read  from  his  letter-book  the  letter  he) 
had  written. 

Two  days  after  this,  the  bill  in  tlie  declaration  mentioned  was  drawn  f 
by  Comthwute  &  Cary,  and  pud  to  Payson  &  Co.  in  part  of  the  pro-j 
tested  bill  of  $2,700,  by  whom  it  was  presented  to  Coolidge  &  Co.,| 
who  refused  to  accept  it,  on  which  it  vaa  protested,  and  this  actioni 
brought  by  the  holders.  '' 

On  this  testimony,  the  oonnsel  for  the  defendants  insisted  that  the 
plaintifb  were  not  entitled  to  &  verdict ;  but  the  court  instructed  the 
jury  that,  if  they  were  satisfied  that  Williams,  on  the  application  of 
the  plaintiffs,  made  after  seeing  the  letter  from  Coolidge  A  Go.  to 
Comthwaite  &  Cary,  did  declare  that  he  was  satisfied  with  the  bond 
r^erred  to  in  that  letter,  as  well  with  respect  to  its  exeontion  as  to  the 
■nfficiency  of  the  obligors  to  pay  ihe  same ;  and  that  the  plaintiffs,  npon 
the  faith  and  credit  of  the  said  declaration,  and  also  of  the  letter  to 
Comthwuthe  &  Cary,  and  without  having  seen  or  known  the  contents 
of  the  letter  from  Coolidge  &  Co.  to  Williams,  did  noeive  and  tak* 
the  bill  in  the  declaration  mentioned,  they  were  entitled  to  reooTor  i> 
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the  present  action ;  and  that  it  was  no  legal  objection  to  raoh  reeomrf 
that  the  promise  to  accept  the  pFeseot  bill  was  made  to  the  dnwen 
tiiereof,  previoai  to  the  existence  of  saoh  bill,  or  that  the  bill  had  been 
taken  in  part-payment  of  a  preexisting  debt,  or  that  the  said  WU- 
liams,  in  making  the  declarations  aforeeaid,  did  exceed  the  private 
instrnotions  given  to  him  by  Coolidge  A>  Co.,  in  their  letter  to  him. 

To  this  chai^,  the  defendants  excepted.  A  verdict  was  ^ven  for 
the  plaintiffs,  and  judgment  rendered  thereon,  vhich  judgment  is  nov 
before  this  court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  ComthTaite  &  Cary  contains  no 
reference  to  their  letter  to  Williams  which  might  Bn|^eflt  the  necessity 
of  seeing  that  letter,  or  of  obtiuning  information  reapeotlng  its  con* 
tents.  They  refer  Comthwaite  A  Cary  to  Williams,  not  for  the  in- 
structions they  had  given  him,  but  for  his  judgment  and  decision  on 
the  bond  of  indemnity.  Under  such  drcnmstaDces,  neither  the  draw- 
ers nor  the  holders  of  the  bill  could  be  required  to  know,  or  conld  be 
affected  by,  the  private  inetraotions  given  to  Williams.  It  was  enough 
for  them,  after  seeing  the  letter  from  Coolidge  ft  Co.  to  Comthwaite 
A  Cary,  to  know  that  Williams  was  satisfied  with  the  execntion  of  the 
bond  and  the  sufficiency  of  the  obligors,  and  had  informed  Coolidge 
Ss  Co.  that  he  was  so  satisfied. 

This  difficulty  being  removed,  the  question  of  law  which  arises  fromfi 
the  charge  given  by  the  court  to  the  jury  is  this :  Does  a  promise  to 
accept  a  bill  amount  to  an  acceptance  to  a  person  who  hns  taken  it  on 
the  credit  of  that  promise,  although  the  promise  was  made  before  the 
existence  of  the  bill,  and  although  it  is  drawn  in  favor  of  a  person 
who  takes  it  for  a  pre-existing  debt? 

In  the  case  of  Pillana  and  Rose  v.  Van  Mierop  and  Hopkins,'  the 
credit  on  which  the  bill  was  drawn  was  given  before  the  promise  to 
accept  was  made,  and  the  promise  was  made  previous  to  the  existence 
of  the  bill.  Tet  in  that  case,  after  two  arguments,  and  much  consid- 
eration, the  Court  of  King's  Bench  (all  the  judges  being  present  and  oon- 
enrring  in  opinion)  considered  the  promise  to  accept  as  an  acceptnnce. 

Between  this  case  and  that  nnder  the  consideration  of  the  court, 
no  essential  distinction  is  perceived.  But  it  is  contended  that  the 
authority  of  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkinii 
is  impaired  by  subsequent  decisions. 

In  the  case  of  Pieraon  v.  Bunlop  et  at.,*  the  bill  was  drawn  and 
presented  beforr  the  conditional  promise  was  made  on  which  the  suit 
was  instituted.  Although,  in  that  case,  the  holder  of  the  bill  recovered 
M  on  an  acceptance,  it  is  supposed  that  the  principles  liud  down  by 
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Lord  Mansfield,  in  delivering  his  opinion,  contradict  thote  laid  down  m 
KillanB  and  Rose  v.  Van  M ierop  and  Hopkins.  His  Lordship  obeerres, 
"It  hasbeen  truly  said,  as  a  general  rnle,  that  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  saying  'be  will  dniy  honor  it,'  is  no 
acceptance,  unless  accompanied  with  oircnmstsnoes  which  may  indnes 
ft  third  person  to  take  the  bill  by  indorsement ;  bnt,  if  there  are  any 
■nch  oironmstances,  it  may  amount  to  an  acceptance,  though  the  an- 
swer be  contained  in  a  lett«r  to  the  drawer." 

If  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins  bad  b2« 
anderstood  to  lay  down  the  broad  principle  that  a  naked  promise  to 
accept  amounts  to  aa  acceptance,  the  case  of  Pierson  v.  Dunlop  cer- 
tunly  narrows  that  prindple  so  far  as  to  require  additional  oircum- 
stanoes  proving  that  the  person  on  whom  the  bill  was  drawn  was 
bound  by  bis  promise,  either  because  he  had  funds  of  the  drawer  in 
bis  bands,  or  becanse  bis  letter  bad  given  credit  to  the  bill,  and  induced 
a  third  person  to  take  it. 

It  has  been  argued  that  those  oircnmstanoes  to  which  Lord  Mans- 
field alludes  must  be  apparent  on  tJie  face  of  the  letter.    But  the 
court  can  perceive  no  reason  for  this  opinion.    It  is  neither  warranted 
by  the  words  of  Lord  Mansfield,  nor  by  the  cironmstanoes  of  the  case 
in  which  he  used  them.    "  The  mere  answer  of  a  merchant  to  the 
drawer  of  a  bill,  saying  be  will  duly  houor  it,  is  no  aooeptanoe  unless 
accompanied  with  oircnmstances,"  &o.    The  answer  must  be  "accom- 
panied with  circumstances ; "  but  it  is  not  said  that  the  answer  must 
contain  tbose  circumstances.    In  the  ease  of  Pierson  v.  Dunlop,  the 
answer  did  not  contain  those  circumstances.     They  were  not  fonnd  in 
the  letter,  but  were  entirely  extrinsic     Nor  can  the  court  perceive  any  I* 
reason  for  distinguishing  between  oircnmstances  which  appear  in  the  .\ 
letter  oontfuning  the  promise,  and  those  which  are  derived  from  other  U 
sources.    The  great  motive  for  conBtming  a  promise  to  accept,  as  an  n 
acceptance,  is  that  it  gives  credit  to  the  bill,  and  may  induce  a  third    : 
person  to  take  it     If  ^e  letter  be  not  shown,  its  contents,  whatever    \ 
they  may  be,  can  give  no  credit  to  the  bill ;  and,  if  it  be  shown,  an  1  '< 
absolute  promise  to  accept  will  give  all  the  credit  to  the  bill  whioh  a  i ! 
fall  confidence  that  it  will  be  accepted  oao  pve  it.    A  conditional  U 
promise  becomes  absolute  when  the  condition  is  performed.  I 

In  the  case  of  Mason  v.  Hunt,*  Lord  Mansfield  said :  "  There  is  no    | 
doubt  but  an  agreement  to  accept  may  amount  to  an  acceptance;  and 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  better 
oondilion  than  the  drawee.    If  one  man,  to  give  credit  to  another, 
putkes  an  absolute  promise  to  aooept  his  bill,  the  drawee,  or  any  othw 
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panoD,  may  show  snoh  promiae  upon  the  ezohangfi,  to  get  credit,  and 
•  third  person,  vho  should  adv&noe  his  money  opon  It,  would  hare 
notluDg  to  do  witli  the  equitable  oirotmutances  which  might  subsiat 
between  the  drawer  and  acceptor," 

What  ifl  it  that  "the  drawer,  or  any  other  person,  may  ahow  npon 
die  exchange  "  ?  It  is  the  promise  to  aooept,  —  the  naked  promiae. 
The  motive  to  this  promise  need  not,  aod  cannot  be  examined.  The 
promise  itself,  when  shown,  ^ves  the  credit ;  and  the  merchant  who 
makea  it  is  bound  by  it. 

The  casea  cited  from  Cowper  and  Donglaaa  are,  it  is  admitted,  oaaea 
in  which  the  bill  is  not  taken  for  a  pr«.existing  debt,  bat  is  purchased 
on  the  credit  of  the  promise  to  accept.  But,  in  the  case  of  Hllans  «. 
Yan  Mierop,  the  credit  waa  pveu  before  the  promise  was  received  or 
tlie  bill  drawn ;  and  in  all  oases  the  peraon  who  receives  such  a  bill  in 
payment  of  a  debt  will  be  prevented  thereby  from  taking  other  means 
to  obtain  the  money  due  to  him.  Any  ingredient  of  fraud  would  nn-'jl 
questionably  affect  the  whole  transaction ;  but  the  mere  cironmatanoe  1 
that  tbe  bill  waa  taken  for  a  pre-eziating  debt  has  not  been  thought 
sufficient  to  do  away  the  effect  of  a  promiae  to  aooept. 

In  the  case  of  Johnson  et  al.  v.  Collins,  Lord  Kenyon  shows  much 
dissatisfaction  with  the  previous  decisions  on  this  aabject ;  but  it  ia 
not  believed  that  the  judgment  given  in  that  case  would,  even  in 
England,  change  the  law  as  previoaely  eatabliahed.  In  the  caae  of 
Johnson  v.  Collins,  the  promise  to  accept  was  in  a  letter  to  the  drawer, 
and  is  not  stated  to  have  been  ahown  to  the  indorsee.  Consequently, 
the  bill  does  not  appear  to  have  been  taken  on  the  credit  of  that  prom- 
ise. It  was  a  mere  naked  promise,  unaccompanied  with  circumstances 
which  might  give  credit  to  the  biU.  The  counsel  contended  that  thia 
naked  promise  amounted  to  an  acceptance ;  but  the  oonrt  determined 
otherwise.  In  giving  his  opinion,  Le  Blano,  J.,  lays  down  the  rule  in 
the  words  osed  by  Lord  Mansfield,  in  the  case  of  Pierson  o.  Dunlop ; 
and  Lord  Kenyon  said  that "  this  was  carrying  the  doctrine  of  implied 
acceptances  to  the  utmost  verge  of  the  law ;  and  he  donbted  whether 
itdid  not  even  go  beyond  it."  In  Clarke  eCoItr.  Cock,*  the  judges  ^un 
expreas  their  dissatiBfaction  with  the  law  as  established,  and  their 
f^^t  tiiat  any  other  act  than  a  written  acceptance  on  the  bill  had 
ever  been  deemed  an  acoeptance.  Tet  they  do  not  nndertake  to  over- 
rule the  decisions  which  tfiey  disapprove.  On  the  contrary,  in  that 
ease,  they  unanimously  declared  a  letter  to  the  drawer  promising  to 
accept  tlte  bill,  which  waa  shown  to  the  peraon  who  held  it,  and  took 
it  OD  tba  credit  of  that  letter,  to  be  a  virtual  acceptance.    It  is  tnie,in 
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the  case  of  Clark  v.  Cock,  tbe  bill  was  made  before  the  promise  wu 
given,  and  tbe  jndges,  in  their  opinione,  nse  some  ezpreuiona  wbidt 
indicate  a  distinction  betveen  bills  drawn  before  and  after  the  date  of 
the  promise ;  but  no  case  has  been  decided  on  this  distinction ;  and,  ia 
Pillans  and  Rose  «.  Van  Mierop  and  Hopkins,  the  letter  iras  written 
before  the  bill  was  drawn. 

The  coart  can  perceive  no  substantial  reason  for  this  distinQtion.n 
The  prevailing  inducement  for  considering  a  promise  to  accept  as  an< 
acceptance  is  that  credit  is  thereby  given  to  the  bill.    Now  this  credit 
is  given  as  entirely  by  a  letter  written  before  the  date  of  the  bill 
one  written  afterwards. 

It  is  of  much  importance  to  merchants  tbat  tbia  question  ahonld  bep< 
at  reat.  Upon  a  review  of  the  oases  which  are  reported,  this  court  ia  of>« 
opinion  that  a  letter  written  within  s  reasonable  time  before  or  afterf  f 
the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mis-||' 
taken,  and  promising  to  accept  it,  is,  if  shown  to  the  person  who  afteNJ} . 
wards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance  I- ! 
binding  the  person  who  makes  the  promise.  This  is  such  a  case.K'. 
There  is,  therefore,  no  error  in  the  judgment  of  tbe  Circuit  Court  ;IU 
and  it  is  affirmed  with  oosts,'  Ju^fmant  affirm«d?     " 

1  The  Muns  point  wm  held  by  GibU,  C-  J-,  la  Miln  v.  Frett,  1  Holt,  B«p.  181. 

■  "  It  it  perlupi  to  be  lameuted  that  the  doctrine  of  each  virtual  acceptanoe  ever 
wu  ettabllihed ;  and,  if  tbe  qneition  had  been  entirely  neiT,  I  am  well  ■atulled  that ' 
It  would  not  hare  been  recognlced  aa  fit  to  be  promulgated  b^  that  court,  it  being  at 
once  ungouod  In  policy  and  full  of  incanTenience.  Bat  the  Supreme  Court  yielded, 
M  did  tbe  Judge,  who  dedded  that  caie  fn  the  Circalt  Court,  to  what  aeemed  at  that 
time  tbe  true  retolt  of  the  BngUih  aathoridei  upon  an  imp<»tant  practical  commeF- 
elal  qoeatlon."  Per  Btory,  J.,  WUdM  v.  Savage,  1  Story,  27.  See  alw)  Greele  o. 
Parker,  5  Wend.  410,  per  Walworth,  C. ;  Eipj  v.  Cinn.  Bank,  IS  Wall.  030.  But 
conf.  BuMell  d.  Wiggia,  2  Story,  229,  where  Story,  J.,  uaei  the  following  language  : 
"  I  ray  it  would  be  no  matter  of  iDrprlK  to  me  that  the  court*  of  England  should, 
whenever  the  queallon  ihill  again  ariw.  go  back  to  the  doctrine  of  Lord  Hanifleld 
in  Pillani  v.  Van  Mierop  (8  Bnrr.  1B63},  and  Kenon  o.  Dunlop  (Cowp.  B.  671),  aa 
tcundedlQ  awboleiome.nsy,  neceMaryjoatice,  topreTent  grot*  frandt,  and  nuuiUeat 
and  irretrievable  nitubief  In  the  iotercourae  of  the  commercial  world."  Tlie  doc- 
trine of  the  principal  cMe  hat  t«en  qnlvenally  followed  la  tbe  United  Slatet. 

Payion  e.  Coolidge,  2  OaU.  388;  De  Tattott  c.  CroaaUlat,  2  Wath.  C.  C.  183; 
Umidyk  v.  Sane,  1  Gall.  08D  [MmbU) ;  Ogdeu  v.  QiUingfaam,  1  Baldw.  88 ;  Bayard 
a.  lAihy,  2  HcL.  462 ;  Naglee  v.  Lymau,  14  Cal.  450  t«taCntory) ;  Beach  v.  SUte 
Bank,  2  Ind.  488  (tnbU) ;  Qatea  ■>.  Parker,  48  He.  544 ;  McKim  v.  Bnuth,.l  BaU,  L. 
i.  486 ;  Banoi^ee  v.  Hovey,  6  Maaa.  11,  28,  29, 88  [teahlt) ;  Storer  u.  Logan,  S  Mate 
W  i  Carnegie  ».  Morriion,  2  Met  881,  406  (wni/<)  i  Central  Bank  u.  Richardi,  100 
Mati,  41S  ;  I^tbrap  c.  Harlow,  28  Mo.  209  Citatutory) ;  Goodrich  v.  Oordon,  IS 
Johni.  B ;  Parker  v.  Greete,  2  Wend.  645 ;  6  Wend.  414,  a.  o. ;  ICcfa.  Bank  n.  Ely,  17 
Wend  508  (ttatutory) ;  Burnt  v.  Rowland,  40  Barb.  866 ;  Bamay  *.  Worthington,  ST 
v.  T.  112;  Johnaon  v.  Clark,  80  S.  T.  21S;  March.  Bank  t.  Caidou,  86  N.  T. 
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SPAULDING  V.  ANDREWS. 

In   THE   ScrRBUE  COUBT,  pENHfiTLTANIA,  1864. 
[Rtparttd  in  48  Pem^tiaiUa  BtperU,  411.] 

Tbib  wu  an  action  of  aantmpsU,  by  Emanael  AndreTS,  ind<MVM  of] 
Asa  Oliver,  against  H.  C.  Spaolding,  I 

The  plaintiff  declared  on  a  parol  acceptance  by  defendant  of  uV 
inbiDd  bill  of  exobangs,  drawn  byZ.  H.  Lambert,  on  the  plaintiff,  Maj 
10, 1861,  at  four  months,  for  $174.49,  to  which  the  defendant  pleaded 
non  atmmpsit  payment,  payment  with  leave,  and  sot-ofi^  and  in  which 
there  was  a  verdict  and  judgment  for  pltuntifL  The  ease  is  follf 
stated  in  the  opinion  of  the  court. 

Ot&rge  W.  Tbunffman,  for  plaintiff  in  error, 

Ji.  I*.  Alien  and  Jl  W.  Wood,  for  defendant  in  error. 

The  opinion  of  the  coart  was  delivered,  March  6, 1865,  by 

Stbohq,  J.    The  pluntiff  in  error  was  sned  by  an  indorsee,  npon  aa 

alleged  parol  acceptance  of  an  inland  bill    The  evidence  of  acoeptancai 

was,  that  soon  after  the  bill  was  drawn,  the  payee,  who  was  then  thcj 

bolder,  presented  it  for  acceptance,  and  received  for  answer  frons 

Spaulding,  the  drawee,  that  it  was  contrary  to  his  mode  of  business  tcJ 

accept  a  draft.    Wben  told  what  the  payee  wished  to  do  with  the  bill,\ 

and  urged  to  accept  it  in  writing,  Spaulding  replied  that  it  was  not  hisl 

custom  to  accept  in  writing,  his  word  was  as  good  as  writing,  and  that! 

the  draft  would  undoubtedly  be  paid  at  its  maturity.    Soon  after,| 

when  agtun  applied  to  for  an  acceptance  in  writing,  he  replied,  "  The 

draft  wonld  be  paid  at  maturity,    Tou  know  me,  and  you  may  rely 

upon  it,  the  draft  will  be  pud ;  it  will  certainly  be  paid  at  maturity ; " 

SnpV  C.  182;  MoImq  Bank  e.  Howwd,  40  N.  T.  Sup'r  C.  Ifi;  Btcmui  a.  Hairifon, 
42  Pa.  49;  Kendrick  v.  C«mpt>«ll.  1  B«il.  522  {nrnblt). 

8m  opiniom  of  Engliah  coaaiel,  3  SI11T7,  21B,  230,  contra. 

Tbe  mla  Knuoimced  in  the  prindpal  can  wai  r«cognlxed  alio  in  WlUon  e.  CIs^ 
mta,  S  MuB.  1,  when  the  bill  iru  not  drawn  within  ■  reaionabte  time  —  In  Leirit  p. 
Knmer,  8  Hd.  266 ;  H'ETen  o.  Johnion,  10  Johni.  XT,  when  the  prombe  wh  not 
eommnnlcated  to  the  pleintifl — In  Wlidei  v.  SaTKge,  1  Blorj,  22,  wtiere  Stoir,  J., 
tboafbt  that  the  rule  did  not  applj  to  bUli  payable  at  or  after  aight;  but  ••• 
Ulilar  Bank  b.  McFarlan,  S  Den.  568 ;  March.  Bank  0.  Cardow,  40  N.  T.  Snp'r  C 
l&,c(i)ilni.  In  Bojce  k.  Edwardi,  4  Pet.  110;  Caaw)  e.  Dowi,  1  Blatcbl.  885; 
Ton  Fbnl  v.  Sloan,  2  Bob.  (La.)  148;  Carr.  Bank  v.  Taylenr,  IS  La.  430;  YtM  v. 
Ctni,  SS  Ho.  6T5,  where  letter*  containing  a  general  authority  to  draw  billt  wan 
biid  to  contain  an  Ininfficlent  deicrlption  of  the  bllli  to  be  drawn ;  but  see  NeUov 
■L  Nat.  Bank, 48 111,86;  BIshU  v. Lewii, 4  Mich.  460.— In  Ulater  Bank  d.  UcFar- 
■•D,  8  Den.  66S,  where  the  authoritj  of  tin  drawee  wai  ezcMd«d ;  but  oompan 
Ban*  V.  Bowland,  40  Barb.  868.— Ss. 
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kddiDg,  "he  had  a  ranDing  aooount  with  the  drawer,  and  there  would 
be  fiinds  in  his  hands  before  the  draft  matured."    When  first  applied 
to, he  also  said,  "be  would  take  a  memorandam  of  the  draft  and  plaoe 
it  to  the  ascoant  of  Lambert "  (the  drawer).    After  this  evidence  hadf 
been  given,  the  court  permitted  the  draft  to  be  laid  before  the  jtuytj 
and  instructed  them  that  if  they  believed  Spaulding  promised  to  pa/l 
tlie  draft  at  maturity,  the  plaiatiff  (who  became  an  indoraen  after  thi*i 
alleged  parol  acceptance)  was  entitled  to  recover.    In  all  this  ther*  u^ 
no  error  of  which  the  pluntiff  in  error  can  complun.    That  a  parol! 
aoceptanoe  of  a  bill  is  bioding  upon  the  acceptor,  in  all  cases  not  ngor' 
lated  by  statute,  is  beyond  donbt ;  and  that  a  promise  to  pay  a  draft'^ 
when  it  shall  mature  is  as  acceptance,  is  equally  certain.    Kor  can  itlj 
be  doubted  that  the  evidence  of  acceptance  in  this  case  was  ezoeed- 
ingly  strong  and  nnimpeacbed. 

It  is  said  that,  even  if  there  was  a  promise  to  pay  the  draft,  there 
was  no  promise  to  Andrews,  who  obtuned  it  after  the  acceptance. 
But  an  acceptance  is  a  promise  to  pay  to  any  one  who  may  thereafter 
become  the  holder.  And  the  legal  effect  is  the  same,  whether  it  be  i^  , 
parol  or  in  writing.  N'or  does  it  make  any  difference  u>A«n  a  pan^ 
acceptance  is  given,  if  it  be  after  the  bill  is  drawn.  It  enures  to  the' 
benefit  of  all  parties  to  the  bill.  It  may  be  given  to  the  drawer  or  any' I 
Other  party  to  the  bill,  after  it  has  been  indoraed  away,  and  even  after 
it  has  become  due.  It  may  even  be  given  to  a  person  by  whose  direo- ; 
tion  and  on  whose  account  the  bill  was  drawn,  though  he  be  no  party  ' 
to  the  bill,  and  althongh  the  bill  had  been  previously  indorsed.  See  ^ 
Byles  on  Bills,  147-S,  and  oases  cited,  especially  Fairlee  v.  Herring.^ 
If  a  bill  comes  into  a  man's  hands  with  a  parol  acceptance,  though  htT 
does  not  know  of  that  acceptance,  he  may  avail  himself  of  it  after>  > 
wards  when  it  comes  to  his  knowledge.  If  not,  then  he  has  not  all 
the  advantages  previous  holders  had. 

Of  course,  if  there  was  an  acceptance  of  the  bill,  it  was  not  « 
promise  to  pay  the  debt  of  another.  The  acceptor  is  the  primary 
debtor,  and  the  Statute  of  Frauda  does  not  require  his  engagement  to 
be  in  writing.  Judgment  termed,* 

I  S  Blag.  636, 

■  CoDf .  FalriM  r.  Herring,  8  Biog.  826 ;  Jonet  v.  Coundl  BInfi  Bank,  U  HL  811, 
wbere  ths  deteoduit wu  held  llmble  u  soceptor,  Blthongh tha  vetbml  promiN  tv' 
Moapt  the  bill  wm  uud«  to  thi  drawer  aftw  tha  bill  bad  been  tugotUted  to  tte  ' 
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EXCHANGE   BANK  OF   ST.  LOITIS   v,  GEORGB  W.  RIOB 

mm  AvoTHBB.  * 

Li  thb  SiTPBBia  Coubt  or  Jui)ica.tubs,  MAsaAOHTrgBTra, 

NOTKHBBB,  1867. 
[R^ortad  in  98  ManatAvtttU  BtporU,  SS8.] 

Gbit,  J.  The  plaintiffs  in  this  action  seek  to  recover  the  amoost 
(d  a  bill  of  exchange  for  (3,800.  The  material  facts  appearing  hy  the 
report  of  the  judge,  before  whom  (a  trial  by  jury  having  been  waived) 
the  case  was  tried  in  the  Superior  Court,  are  as  follows  :  — 

The  bill  was  drawn  by  John  P.  Hill,  at  St.  Lonia,  on  the  8th  of 
March,  1865,  upon  the  defendants  at  Boston,  "  gainst  twelve  bales  ol 
cotton  "  (as  was  stated  in  a  memorandnm  at  the  foot  of  the  bill),  and 
payable  in  thirty  days  from  date  to  the  order  of  Pitman  &  Co.,  and 
on  the  day  of  its  date  was  discounted  by  the  plaintiffs  and  indorsed 
to  them  by  the  payees.  On  the  same  day.  Hill  wrote  to  the  defend- 
ants, informing  them  of  the  drawing  of  the  bill  and  the  forwarding  of 
the  cotton.  On  the  14th  of  March  the  defendants  wrote  in  reply, 
•aying :  "  Your  shipment  of  twelve  bales  of  cotton  will  receive  dne 
attention.  Bill  of  lading  c^t  at  hand.  Tour  draft  for  t3,300  is  ex- 
cessive, particularly  as  we  shall  have  no  mai^n  on  previous  ship- 
ments  as  the  market  now  looks.  We  will  honor  the  same,  but  shall 
expect  yon,  on  receipt  of  this,  to  make  ns  shipment  of  cotton  to  cover 
the  mar^n."  On  the  15th  of  March,  the  bill  was  presented  by  the 
plaintiffs  to  the  defendanta,  and  noted  for  soD-acceptance,  and  the, 
defendants  wrote  to  Hill  that  this  had  been  done  because  they  had 
received  no  bill  of  lading,  and  added,  *'  When  bill  of  lading  is  re. 
cdved,  will  accept  draft."  The  bill  of  lading  was  in  terms  for  the: 
delivery  of  the  twelve  bales  to  the  defendants  or  order,' aud  was  sent 
on  the  12th  and  received  by  them  on  the  17th  of  March.  The  de- 
fendants, on  the  s^me  day,  wrote  to  Hill  and  to  Pitman  &  Co.  that 
they  should  not  honor  the  bill  unless  additional  cotton  should  be  sent 
them  to  meet  unaocepted  bills,  and  informed  Pitman  &  Co.  that  they 
had  telegraphed  to  Hill;  and  on  the  same  day  Pitman  A  Co.  wrote 
to  the  defendants  that  they  were  advised  of  the  protest  for  non- 
aooeptance  of  this  bill.  On  the  22d  of  March,  the  defendants*  l(/ttw\ 
of  March  16  was  shown  by  Pitman  &  Co.  to  the  plaintiff  who  pro- 1 
eured  of  them  the  letter  and  the  duplicate  bill  of  lading,  and  on  th«  \ 
27th  of  March  again  presented  the  bill,  with  these  documents,  to  tho  ' 
defendants,  and  protested  it  for  non-acoeptance,  and  on  the  10th  of 
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April  for  non-pajmieDt.    The  defendants  sbbBeqnentlf  ree^ved  the 
cotton,  sold  it,  and  credited  Hill  with  the  amount  in  general  soooant. 

The  jndge  found,  as  matter  of  fact,  that  the  pluatifb,  in  diacoont-V 
ing  the  bill,  relied  on  the  memorandnm  thereon,  as  well  as  on  th« 
names  of  the*  parUes  thereto ;  and  held,  as  matter  of  law,  that  the 
defendanta  by  their  letter  of  March  16,  whether  taken  by  itself  or  in 
oonnection  with  the  whole  oorreBpondenoe,  absolutely  promised  to 
accept  the  bill  when  the  bill  of  lading  should  be  received ;  and  that 
npon  the  receipt  of  the  bill  of  lading  the  defendants  became  liable  aa 
acceptors  of  the  bill,  and  gave  judgment  for  the  plaintifis  for  the 
amoitnt  thereof,  with  interest.     The  defendants  alleged  exceptions.      J 

It  has  long  been  well  settled,  though  it  has  often  been  regretted  " 
that  it  should  not  ori^nally  have  been  held  otherwise,  that,  in  the 
absence  of  any  statute  prescribing  a  different  rule,  the  acceptance  of 
a  bill  of  exchange  need' not  be  by  writing  upon  the  bill  itself,  but  that 
a  separate  written  or  eren  oral  promise  by  the  drawee  to  the  holder 
binds  the  drawee  as  an  acoeptanoe  which  he  is  estopped  to  deny. 
Wilkinson  v.  Lutwidge,'  Lumley  v.  Palmer,  Ward  r.  Allen,*  Wells  e. 
Brigfaam.*    It  is  equally  veil  settled  that  an  aoceptanoe,  othervissn 
sufficient,  is  not  the  less  so  by  reason  of  a  previous  refusal  to  accept'A 
and  protest  for  non-aoceptanoe.    Grant  t>.  Shaw.*    And  an  acceptancefJ 
may  be  conditional,  and  become  absolate  when  the  condition  is  per-^ 
formed.    Coolidge  v.  Payeon,  United  States  v.  Bank  of  the  Metropo-  fj 
lis,*  Grant  t>.  Shaw.* 

Under  what  oircnmstanoes,  a  promise  to  accept,  contained  in  a 
letter  to  the  drawer,  will  ennre  as  an  acceptance  to  the  benefit  of  the 
holder,  is  a  question  npon  which  there  has  been  a  diyei^noe  between 
the  English  and  American  courts  since  the  time  of  Lord  Mansfield. 

Where  drawees  were  sought  to  be  charged  as  acceptors  of  a  bill  of 
exchange  by  reason  of  a  letter  from  them  to  the  plaintiffs  to  whom 
the  bill  had  been  previoosly  indorsed,  Lord  Mansfield  said,  "  It  has 
been  truly  said  as  a  general  rule  that  the  mere  answer  of  a  merchant 
to  the  drawer  of  a  bill,  saying  he  will  duly  honor  it,  is  no  acceptance, 
unless  sccompanied  with  circumstances  which  may  induce  a  third 
person  to  take  the  hill  by  indorsement."  Pierson  v,  Dnnlop.*  And 
in  an  action  against  the  drawees  as  acceptors  on  a  promise  to  accept 
in  a  letter  written  to  the  drawer  before  the  drawing  of  the  bill  sued 
on,  he  said :  "  There  is  no  donbt  bat  an  agreement  to  accept  may 
amount  to  an  acceptance,  and  it  may  be  couched  in  such  words  as  to 
piit  a  third  person  in  a  better  position  than  the  drawer.    If  a  man,  to 

1  1  Stn.  648.  >  2  Met.  68.  >  6  Cuth.  0. 

*  16Maw.SM.  *  16  Pet.  SM,  806.  •  IAHsm.IU. 
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I^TA  cr2dit  to  another,  makei  an  absolate  promiBe  to  accept  his  Tnll, 
tlie  drawer  or  any  other  person  may  show  such  promise  npon  the  «X- 
dtange  to  get  credit,  and  a  third  person,  who  should  advance  his 
money  upon  it,  wonld  hare  nothing  to  do  with  the  eqnitable  oiroitm- 
■tances  which  might  arise  between  the  drawer  and  acceptor,"  Uason 
ff.  Hnnt.*    Bee  also  Fitlana  v.  Van  Mierop.* 

These  oases  were  formerly  supposed  to  have  settled  the  rule  ia 
England  to  be  that  a  promise  to  accept  even  a  bill  not  ye%  drawn 
wonld  sostuD  an  action  by  one  who  afterwards  took  the  bill  on  tho 
credit  of  the  promise.  Beawes'sLez  Mere.  Bills  of  Exchange,  pL  112* 
Kyd  on  Bills  (Ist  Am.  ed.),  72,  74;  Byles  on  Bills  (6th  ed.),  14fi. 
But  from  the  time  of  Lord  Eenyon  the  tendency  of  the  English  de- 
cisions has  been  to  hold  any  promise  to  accept  a  non-existing  bill  of 
exchange  inanffioient  to  support  an  action  by  an  indorsee  of  the  bill. 
Johnson  V.  Collings ;  £lx  porta  Bolton ;  *  opinions  of  English  counsel 
in  2  Story,  219,  220 ;  Bank  of  Ireland  «.  Archer. 

On  the  other  band,  in  the  case  of  a  promise  to  aooept  a  bill  already^ 
drawn,  the  later  decisions  io  England  have  established  the  mle  there  V 
to  be  that  such  a  promise,  oral  or  written,  either  to  the  drawer  or  the   1 
payee,  is  as  acceptance  upon  which  an  indorsee  who  has  taken  the   I 
bill  before  the  making  of  such  promise,  and  of  course  therefore  not  I 
upon  the  &ith  of  it,  may  m^ntain  an  action  ;  even  if  the  drawer  does  f 
not  receive  the  letter  containing  the  promise  until  after  the  bill  be- 1  ' 
comes  due,  or  is  dead  before  it  is  written.    Wynne  v.  Raikes,  Bees  t>.|j 
Warwick,'  Furlee  w.  Herring,*  Billing  v.  Devanx,*  Grant  o.  Hunt.* 
These  oases  are  all  founded  upon  that  of  Powell  v.  Monnier,  in  which 
Lord  Hardndcke  is'  reported  to  have  held  that  a  letter  written  by  the 
drawee  to  the  drawer,  saying  that  the  bill  shonid  be  duly  honored  and 
placed  to  his  debit,  showed  an  aoceptanoe  npon  which  a  previous 
indoTsea  mi^t  maintain  an  action.    It  is  to  be  observed  that  it  does 
not  appear,  either  by  the  report  in  Atldns,  or  by  that  since  published 
with  additions  from  Lord  Hardwicke'a  own  note-book,  In  West,  (%. 
68,  that  any  objection  on  the  ground  that  the  promise  was  not  made 
or  communicated  to  the'  pluntifis  was  raised  or  considered ;  and  that 
the  earlier  cases  to  which  Lord  Hardwioke  referred  as  oonclnsivc 
authorities  were  of  oral  or  written  promises  made  directly  to  the 
bolder.    If  the  deoiuon  went  as  far  as  has  been  understood  in  the 
Viter  English  oases,  it  is  somewhat  remarkable  that  it  was  not  cited  io 

>  1  Dong.  »9.  ■  8  Bnir.  laCT,  1609, 167%  ISTI. 

*IDe>Gaii,5)l7;  t.  0.  8  Mont,  ft  AtH.  867.       *  S  B.  ft  Aid.  116. 
■  3  Bing.  626;  ■  0. 11  Hoora,  62a       *  8  H.  ft  Q  666;  a.  o.  *  SooH,  N.  B.  Vtk, 
I  1  C  B.  M. 
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■ay  of  the  cases  before  Lord  Mansfleld,  and  that  he  laid  down  a 
narrower  rale. 

In  Coolidge  t>.  Fayson,  Chief  Jtutice  Marehall,  who  delivered  tb« 
nnanimoaa  opinion  of  the  Suprema  Court  of  the  United  States,  affirm- 
ing the  judgment  of  Mr.  Jngtice  Story  in  2  Qallison,  288,  after  oar^ 
fully  examining  the  opinions  of  Lord  Mansfield,  and  alluding  to  a 
distinction  suggested  between  bills  drawn  before  and  after  the  date  ot 
tbe  promise,  said :  "  The  court  can  perceive  no  substantial  reason  for 
this  distinction.  The  prevailing  induoemeot  for  oonndering  a  pront' 
ise  to  accept  as  an  acceptance  is  that  credit  is  thereby  given  to  tbs 
bill.  Now  this  credit  is  given  as  entirely  by  a  letter  written  before 
the  date  of  the  bill  as  by  one  written  afterwards.  It  is  of  much  iiii> 
portance  to  merchants  that  this  question  should  be  at  rest.  Upon  a!i 
review  of  the  cases  which  are  reported,  this  court  is  of  opinion  that| 
a  letter  written  within  a  reasonable  time  before  or  after  the  date  of  a  1  i 
bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  virtnal  acceptance  binding  the  person 
who  makes  the  promise."  This  rule  has  sinoe  been  repeated  in  the 
same  words  by  the  Supreme  Court,  and  by  Justices  Story,  McLean, 
and  Nelson  on  the  circuit.  Schimmelpennieh  t>.  Bayard,*  Boyoe  «. 
Edwards,*  Wildes  v.  Sav^,*  Russell  v.  Wiggin,*  Bayard  v.  Lathy,* 
Caesel  t>.  Dows.*  As  applied  to  non-esisting  bills,  it  corresponds  with 
the  rule  previously  stated  and  since  affirmed  by  this  court  and  by  the 
Supreme  Court  of  New  York.  Wilson  v.  Clements,^  Storer  v.  Logan,* 
H'Evers  v.  Mason,'  Goodrich  v.  Gordan,"  Parker  v.  Greele,"  Carnegie  v. 
Morrison,"  Mnrdock  v.  Mills."  It  is  true  that  all  these  cases  were  of 
promises  to  accept  non-existing  bills,  and  did  not  necessarily  involve 
any  question  ujmn  promisee  to  accept  bills  already  drawn.  But  the 
general  rule  laid  down  by  the  Supreme  Court  of  the  United  States  in 
terms  includes  letters  written  within  a  reasonable  time  "  before  or 
after"  the  bill ;  is  adopted  in  the  same  form  by  Chancellor  Kent  in 
his  Commentaries ;  has  been  applied,  with  all  its  limitations,  as  a  rnle 
of  tbe  general  law-merchant  to  promises  of  the  drawee  to  the  drawer 
to  accept  bills  already  drawn,  by  the  Supreme  Courts  of  New  YoA 
and  New  Jersey,  and,  with  some  qualification,  Pennsylvania ;  and  has 
been  afilnned  in  New  York  and  Missouri,  and  perhaps  in  other  Stat«% 

1  1  Fet.  284.  '  *  Pet  121. 

*  1  Btorr,  27.  *  2  Btorj,  2M-28J. 

•  2  McLeim,  403.  •  1  BUtchC  C.  C.  »1. 

1  8  Mau.  10,  IL  *  0  Haw.  6S,  69.  •  10  Johns.  107. 

M  U  Johoi.  6.  u  2  Wend.  MS ;  s.  o.  S  Wnd.  414. 

>*  S  Hat.  406.  u  11  Met.  E. 
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bfitatate;^  3  Kent  Com.  (let  ed.)  66;  (6tb  ed.)  84;  ODtario  Bsnk 
v.  WorthingtoD,*  B&nk  of  Miobigan  v.El^,*  OvermaD  v.  Hoboken  Citj 
Bank,*  Rowland  v.  Carson,*  Steman  v.  Harrison ;  *  Rev.  St«.  of  2T.  Y. 
(6th  ed.)  pt.  2,  o.  4,  tit  2,  S§  6-10 ;  Gen.  Su.  of  Miiwouri,  o.  86,  Sj  1-6. 
Hie  only  American  case  to  which  we  have  been  referred,  in  whloh  an 
MtioD  has  been  maintained  by  the  bolder  of  a  bill  upon  a  sepancte 
promise  to  accept,  made  not  to  him,  after  he  took  the  bill,  it  tb«t  at 
Read  v.  Marsh.* 

The  role  generally  adopted  by  the  Americaii  courts  in  such  a  oaas 
ia  aoalogoas  to  that  by  which  the  signer  of  a  letter  of  credit  has  been 
held  liable  to  those  drawing  bills  or  advandng  money  upon  the  futh 
of  it.  MoUoy,  B.  II.  c.  10,  §  S6 ;  Pillans  b.  Tan  Mierop,'  Boyoe  tf. 
Edwards,*  Russell  v.  Wiggin,"  Carnegie  v.  Morrison,"  Barney  o.  New- 
oomb,"  In  ro  Agra  &  Maaterman's  Bank." 

The  difference  of  opinion  between  the  American  and  the  English 
eoarts  opon  a  t^nestioa  of  oommereial  law,  afieoting  the  right  of  aoUon 
upon  negotiable  instruments  which  pass  freely  between  the  two  conn- 
tries,  18  much  to  be  regretted.  Bat  in  view  of'  the  pscaliar  impor- 
tance of  maiotaining  consistanoj  and  harmony  in  the  decisions  of  the 
various  courts,  state  and  national,  thronghout  the  United  States,  it  isf 
clearly  our  duty  to  follow  the  rule  deliberately  announced  by  the ; 
Supreme  Court  of  the  United  States  more  than  half  a  century  ago,, 
and  ever  since  recognized  and  affirmed  by  the  American  anthoritiee,' 
with  hardly  an  exception.  The  American  mle  has  the  advanti^es  of  b 
being  uniform  in  its  application  to  ^  promises  to  accept  a  particular 
bill,  not  made  to  the  bolder  or  written  on  the  very  bill,  whether  made 
before  or  after  it  is  drawn ;  and  of  restricting  within  the  narrowest 
limits  the  anomalons  doctrine  of  liability  to  an  action  upon  negotiable 

■  S  7.  If  inch  BccepUnce  be  mitten  on  a  paper  other  ttum  the  bill,  it  ihall  not 
Und  the  uceptor,  except  in  favor  of  a  penon  to  whom  inch  acceptance  ihall  have 
been  ihown,  and  who,  on  the  faith  thereoC  ihall  have  recetred  the  bill  for  a  valoable 
ooiwlderation. 

I  8.  Ad  uncoadltional  promiie  In  trilting  to  accept  a  bill  before  it  ia  drawn  ahall 
be  deemed  an  actual  acceptance  in  favor  of  every  peitoa  who,  opon  the  faith  thetao^ 
diaU  have  Tecdv«dtlio  bill  for  a  valoable  contideratloQ.   2N.  T.  Bev.  (Sthed.)  Btat. 

For  (imlUr  provi*ion«  ia  other  States,  eee  O.  ft  C.  Ark.  Stat  f  J  6G0,  661 ;  3  Qv. 
Code  CaL  K  SIM.  8197 ;  Oaa.  Stab  Kant.  a.  U,  K  9, 10 ;  1  Wagn.  Sut.  Uo.  e.  U^ 

Conf.  Bev.  Code  Ala.  }  1311. —Bn. 

*  13  Wend.  69S.  ■  IT  Wend.  GIO,  611. 

*  1  Vrooro,  68.  •  16  Peon.  Suta,  168.         <  42  Penn.  State, «. 
1  6  B.  Uoor.  8.  *  3  Bdit.  1668.  *  4  Pet.  111. 

»  2  8I0T7,  218.  11  S  Met  88L  »  »  Cuah.  46. 

H  LawB«p.3Ch.89T 


Digitizcc  by  Google 


sou  XSCflAKOB  BANK  OF  SI.  LOUIS  V.  BIOE  XT  AL.    [OHAP.  IL 

paper,  b^  reason  of  aay  thing  not  appeaiiDg  on  the  face  of  the  paper 
itself. 

In  this  case,  the  bill  of  exuhange,  when  negotiated  to  the  plaintiCEs, 
■was  not  acoompanied  bj  the  bill  of  lading  of  the  goods  consigned  to 
the  defendants.    The  memorandnm  at  the  foot  of  the  bill  of  ezchaogo, 
that  it  WHS  drawn  against  twelve  bales  of  cotton,  can  have  no  man 
effect  to  charge  the  defeadants  as  acceptors  than  the  mere  signatare 
of  the  drawei',  which  of  itself  always  implies  a  promise  by  him  thai 
he  has  funds  in  the  hands  of  the  drawee.    The  letter  of  March  15,r 
having  been  written  after  the  plEuntiffs  took  the  bill  of  exofaacge  now    , 
sned  on,  and  not  addressed  to  them,  did  not  make  the  defendants  liabl<    j 
to  them  as  acceptors  of  the  bill.    The  mling  of  the  Superior  Conr    i 
was  therefore  erroneous,  and,  as  it  appears  to  have  been  based  ez'    | 
clnsively  npon  the  assumption  that  the  defendants  were  liable  ai  / 
acceptors,  its  finding  must  be  set  aside.  U 

'  Upon  the  question  Whether  the  defendtmts,  by  reason  of  the  subs^ 
quent  receipt  of  the  bill  of  lading  and  of  tbe  cotton  therein  mentioned, 
or  of  any  other  facts  which  were  or  might  be  proved,  can  be  held 
liable  in  any  other  form,  and,  if  so,  for  what  amount,  no  mling  ^pean 
to  have  been  made  by  the  conrt  below,  and  no  opinion  is  expressed 
by  this  court.  Mcceptiona  ttutained} 

^  Lntcrae  •>■  Woodmll,  30  Ga.  648 ;  Woroetter  Bank  v.  Welti,  B  Met.  107  (itat*. 
taj) ;  OoUrio  Bank  v.  Worthlngton,  12  Wend.  608  (tUtntoTy} ;  Howluid  «.  Carsa^ 
UFk-UB;  Btrabeck«r».  Coben,18pMn,U0,Me«rA— Kb. 
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SECTION   m. 
St  Ona  hU  the  Ihawee  eon  aeeept  a  Billy  exeejpifar  Smor, 

JACKSON  V,  HUDSON. 
At  Nm  Pbivs,  oobah  Lobd  EmiirBOBouaB,  C.  3^  Jon  7,  1810. 

[Btportid  tn  2  CamjMt,'4A1.\ 

This  was  an  action  against  the  defendant  as  aaoeptor  of  a  bill  tA  I 
ezohauge,  which  was  drawn  and  aooepted  in  the  following  form :  — 
"  London,  Deo.  80,  ISO 

"  Two  months  after  date,  paj  to  mj  order  £167,  for  value  r» 
e^ved.  F.  JixjUKnr. 

"To  Ma.  I.  Invnra. 

"Acoepted.    L  iBmrs. 

"Accepted.    Joseph  Hntsoic. 
"Payable  at  Mr.  Hudson's,  182  Oxfoid  Street.** 

The  first  oonnt  of  the  declaratien  stated  that  the  lull  was  cUrect«d 
to  Irving ;  the  aeoond  took  no  notice  of  there  being  any  drawee ;  and 
both  averred  that  the  defendant  accepted  it,  **  according  to  the  os^e 
and  ODStom  of  merchants." 

Oarroviy  for  the  plidntif^  stated,  and  nndtitook  to  prove,  that  thel 
plaintiff,  having  dealings  with  Irving  concerning  the  sale  of  goods, 
refosed  to  sell  him  any  more,  unless  the  defendant  would  become  his 
•nrety ;  that  the  defendant  agreed  to  this ;  that  goods  to  the  value  of 
£157  were,  in  consequence,  sold  by  the  plfuntifT  to  Irving;  that  the  bill 
in  question  was  drawn  for  the  price  of  them ;  and  that  the  defendant, 
with  a  knowledge  of  all  these  facts,  had  put  his  name  upon  the  biU  as 
acceptor.  He  must  therefore  be  oonudered  as  having  accepted  the  bill 
jointly  with  Irving ;  and,  as  he  had  not  pleaded  in  abatement,  he  was 
separately  liable  in  the  present  action.  ' 

LoBD  ELLBKBOBonoH.  If  you  had  declared  that,  in  consideration 
of  the  plaintiff  selling  the  goods  to  Irving,  the  defendant  undertook 
that  the  bill  Bhonld  be  paid,  you  might  have  fixed  him  by  this  evi- 
dence. But  I  know  of  no  cnstom  or  usage  of  merchants,  acoordingf* 
to  wbiefa,  if  a  bill  be  drawn  upon  one  man,  it  may  be  accepted  by  I 
two.  The  acceptance  of  the  defendant  is  contrary  to  the  usage  and  ' 
custom  of  merchants.  A  bill  must  be  accepted  by  the  drawee,  or,  " 
biling  him,  by  some  one  for  the  honor  of  the  drawer.    There  cannot -<- 
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be  a  series  of  acceptors.    The  defendant's  nndertakiag  is  clearly  cofl  1 
lateral,  and  ought  to  have  been  declared  apon  as  suoh.  y 

J'lamtif  rumntUtd.* 


DAYIS  V.  HENRT  JOHN  CLARKE. 
Ijf  THB  Qcvsir'a  Bsnob,  Mat  24, 1844. 

[Seporfaf  ui  6  Qatot'*  Bmei  BtpaU,  10.] 

AssDHPaiT.  The  first  connt  stated  that  "one  John  Hart,"  on  8tk 
IfflTch,  X888,  "made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the  defendant  to  pay 
to  him  or  his  order  £100,"  valne  received,  at  twelve  months  after  date, 
which  had  elapsed  before  the  commencement,  An. ;  "  and  the  defend- 
ant then  accepted  the  sEud.bill,  and  the  sud  John  Hart  then  indorsed 
the  same  to  the  plaintiff ; "  averment  of  notice  to  defendant,  promise 
by  him  to  pay  plaintiff,  and  that  he  did  not  pay. 

There  was  also  a  oomit  on  an  aoconnt  stated. 

The  first  plea  denied  the  acceptance  ;  the  second,  the  promise ;  the 
third  alleged  a  disofaarge  of  defendant  by  the  Insolvent  Debtors* 
Court. 

The  replication  joined  issue  on  the  first  two  pleas,  and  traversed  the 
discharge  alleged  in  the  third ;  on  which  traverse  issue  was  joined. 

On  the  trial  before  Parke,  B.,  at  the  Sssez  sammer  assizes,  1843, 
a  written  paper,  in  the  following  terms,  was  given  in  evidence  on  be- 
half of  the  plaintiff :  — 
"£100.  Loason,  8th  March,  1838. 

"  Twelve  months  aft«r  date,  pay  to  me  or  my  order  one  hundred 
pounds,  valne  received. 

"  To  Mb.  John  Habt.  John  Hast.* 

Across  the  face  of  this  instrument  was  written  \ 

"  Accepted.  I 

"  H.  J.  Clabkb.  I 

•*  Payable  at  819  Strand."  J 

This  was  proved  bi  be  in  the  defendant's  handwriting. 

>  Polhill  p.  Walter,  3  B.AAd.lU;  Bnit  «.  MorraU,  12  A.  ft  B.  746;  Okdl  K 
(3wrie%  U  L.  T.  Rep.  823 ;  JUr  *.  Kelt;,  87  AIk.  197 ;  WalUo  ■>.  WiltUnu,  U  AU. 
HT ;  Smith  r.  Lockridge,  8  Buth,  12S ;  Bice  v.  Bugluid,  10  Humph.  6U  {tmU»i, 

MuUuun  v.  Hueo,  48  Ga.  S70,  etmtra.—Hn. 
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No  other  evidence  being  prodnced,  the  learned  Baron  directed  k 
Bonsait.'  Id  Miohaelmaa  t«nn,  184S,  PetendorfE  obtained  a  rule  nin 
for  a  new  trial 

Sir  F.  Thaiger,  Solicitor-General,  nov  showed  oaoae.  The  de- 
fendant has  not  accepted  the  bill  described  in  the  declaration :  the 
tnetroment  produced  is  indeed  no  bill  of  exchange.  In  Gray  v,  Milner, 
where  the  inBtrnment  was  not  addressed  to  xaj  one,  but  had  only  a 
place  of  payment  added,  and  in  other  respeots  resembled  the  doco- 
ment  here  proved,  the  acceptor  was  held  liable,  as  having  admitted 
himself^  by  the  acceptance,  to  be  the  party  pointed  out  by  the  plaoe  of 
payment.  Here  the  drawer  addresses  himself;  and  the  instrument 
more  nearly  resembles  a  promissory  note.  It  may  be  that  the  defend- 
ant might  haTe  been  saed  as  a  surety. 

Ptteredorfff  contra.  The  principle  of  Gray  r.  Milner  applies.  The 
defendant,  by  his  aoceptanoe,  estops  himself  from  dispnting  hie  own 
character  and  the  nature  of  the  iostrnment.  In  Folhill  v.  Walter,* 
indeed,  it  was  said  that  no  one  could  be  liable  as  acceptor,  nnless  he 
were  the  person  to  whom  the  bill  was  addressed,  or  an  acceptor  for 
honor.  Bnt  the  question  of  acceptance  in  this  form  was  not  then  dis- 
tinctly before  the  court.  Here  it  may  be  contended  that  the  defendant 
identifies  himself  as  the  person  addressed  under  the  name  of  John 
Hart.  The  jndge,  at  nUi  priut,  was  requested,  hot  refused,  to  allow 
•n  amendment,  by  calling  the  instrument  a  promissory  note  made  by 
the  defendant ;  the  writing  the  name  was  a  new  making,  according 
to  the  principle  of  Penny  e,  Icnes.  (He  referred  also  to  Jackson  t> 
HndsoD.) 

Lord  Desius,  C.  J.  There  is  no  authority,  either  in  the  Englishn 
law  or  the  general  law-merchant,  for  holding  a  party  to  be  liable  as) 
aoceptoT  upon  a  bill  addressed  to  another.  We  must  take  it  on  thisi  > 
instrument  that  the  defendant  is  different  from  the  party  to  whom  it} 
is  addressed.  Folhill  v,  Walter*  and  Jackson  v.  Hudson  are  authoriJ 
ties  showing  that  the  defendant  here  cannot  be  sued  as  acceptor.  IiT 
Jackson  v.  Hudson,  Lord  Ellenborongh  treated  an  acceptance  by  a 
party  not  addressed  as  "contrary  to  the  usage  and  custom  of  mei^ 
chants." 

Pattesoh,  J.  Ko  previous  case  seems  to  be  exactly  like  this.  In 
Jackson  V.  Hudson,  there  was  one  acceptance  by  the  party  to  whom 
tlie  bill  was  addressed,  prior  to  the  acceptance  by  the  defendant.  In 
Gray  r.  Hilner,  no  party  was  named  in  the  address ;  and  I  must  say 
that  the  deoifflon  in  that  case  appears  to  me  to  go  to  the  axtrenii^  of 
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what  is  oomeDient.  It  may  be  ooosidered  as  bavbg  been  decided  on 
the  ground  that  Ihe  acceptance  was  not  inoonsistent  with  the  addrea^ 
■o  that  the  acceptor  might  be  deemed  to  have  admitted  himself  to  ba 
the  party  addressed.  But  here  another  person,  the  drawer  bttasel^ 
is  named  in  the  address.  I  do  not  know  that  a  party  may  not  addrew 
a  bill  to  himself,  and  accept,  though  the  proceeding  wonld  be  absunl 
enou^.  Then  it  is  stud  that  the  defendant  is  estopped ;  bat  that  cannot 
be  supported  where  the  instrument  shows,  on  its  face,  that  he  cannot 
bt  the  acceptor. 

'W'lLLUKB,  J.  The  only  quesdon  is,  whether  the  defendant  ia  such 
an  acceptor  as  is  described  in  the  deolaratton ;  that  is,  of  a  bill  of  ex- 
change directed  to  him.  Ko  doubt  this  oan  be  so  only  where  he  is  the 
drawee ;  bat  here  the  bill  is  not  addressed  to  the  defendant  at  aU. 
This  is,  therefore,  not  an  acceptance  within  the  cnstom  of  merchants. 

CoLBBiDQK,  J.  The  safe  course  is  to  adhere  to  the  mercantile  rule, 
that  an  aooeptance  oan  be  made  only  by  the  party  addressed,  or  for  his 
honor.  Here  the  last  is  not  pretended;  and  the  first  cannot  be  pre- 
sumed. If  the  John  Hart  addressed  is  different  from  the  John  Hart 
who  draws,  there  is  still  no  acceptance :  if  the  same,  then  the  instni- 
Bwnt  is  s  promissory  note,  and  not  a  hill  of  exchange. 


OWEN  r.  VAN  USTER. 

Lt  THK  CoiDfoiT  Flsab,  Nov.  11,  1850. 

[AtktMj  in  20  Laic  Jatmtd  Baportt,  61.] 

AsflUMraiT  on  a  bill  of  exchange. 

The  declaration  stated  that  the  plaintiff,  on  the  26tb  of  April,  1860*^ 
made  his  bill,  and  directed  it  to  the  defendant,  and  required  the  de> 
fendant  to  pay  to  the  order  of  the  plaintiff  in  London  £100,  three' 
months  after  date,  and  that  the  defendant  accepted  the  S^d  bill,  Jbo.     ! 

Plea:  that  the  defendant  did  not  accept. 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  at  Guildhall,  in' 
Michaelmas  term,  1650,  the  bill  was  produced.  It  was  directed  to 
*  The  Allty  Crib  Mining  Company,  near  Talyboat,  Aberystwith,"  and 
was  accepted  "  For  thv  Allty  Crib  Mining  Company.  Pflyable  at 
Hessrs.  Williams,  Deacon,  (fc  Co.'a,     W.  T.  Van  Uater,  manager.** 

On  the  part  of  the  defendant,  it  was  submitted  that  this  acoeptsnoa 
lid  not  bind  the  d^Jendant,  because  ha  had  no  authority  to  aoo^t } 
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ud  the  ease  of  Leadbitter  v.  Farrow*  was  cited.  A  Tritnees  Tail 
called  to  prove  that  the'  defendaot  vm  a  ehareholdar  la  the  compan; ;{ 
end  he  stated  that  the  defendant  and  other  three  pereoM  arrang«d[ 
that  there  should  be  a  oompany,  oondatiag  of  those  four;  and  th«l 
mine  was  afterwards  worked  on  that  footing.  I 

The  learned  judge  asked  Sylet,  Seijt^  for  the  plaintiff  whether 
tltere  was  not  a  Tarianoe,  and  whether  he  would  not  wish  to  amend; 
and  ByUa,  having  elected  not  to  amend,  the  judge  told  the  jury  that 
the  only  question  for  them  was,  whether  the  defendant  had  aooepted 
or  not  The  jury  found  a  verdict  for  the  plaint!^  with  £101  9«^ 
damages. 

^ngdon  now,  on  behalf  of  the  defendant,  moved  for  a  rule  nM 
for  a  new  trial,  on  the  grounds  of  misdireotioD,  and  that  the  verdict 
was  agunst  evidence.*  The  aooeptance  was  not  aooording  to  the 
tenor  of  the  bill.  The  action  ought  to  have  been  brought  agunst  the 
defendant  for  misrepresestiDg  that  he  had  authority  to  accept  the  bill. 
There  is  no  case  precisely  in  point ;  bnt,  En  Polhill  v.  Walter,*  an  ac- 
ta.on  was  brought  by  the  indorsee  against  the  acceptor  of  a  bill  for 
wisely  representing  that  he  had  authority  to  accept  by  procuration, 
and  was  held  maintainable,  although  there  was  no  fraud  in  fact.  Ixird 
Tenterden,  in  giving  judgment  in  that  ease,  sajrs  that  no  one  can  be 
liable  as  acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless 
he  be  an  acceptor  for  honor.  Davis  v.  Clarke  confirms  the.  piinoiple 
laid  down  in  Polhill  v.  Walter.  Ek  parU  Buckley,*  Wilson  v.  Bar^ 
throp,*  and  Jenkins  t>.  Hutchinson,*  are  authorities  to  show  that  th^ 
defendant  is  not  liable. 

[Maucb,  J.  Yon  say  that  the  defendant  signs  for  totir  persons ; 
and  that,  in  an  action  on  the  bill,  he  can  plead  that  he  did  not  accept, 
and  nnder  that  plea  can  show  that  he  had  no  authority  from  the 
others.  Suppose  each  of  the  four  had  accepted,  and  an  action  was 
broagfat  against  one,  could  that  one  say  that  he  did  not  aooeptf] 

The  defendant  purports  to  accept  by  procuration,  and  does  not  rep- 
resent himself  to  be  a  member.  There  are  many  oases  which  show 
tluit,  when  a  party  takes  hills  aooepted  by  procuration,  he  has  notice 
to  make  inquiries  as  to  the  authority  of  the  aooeptors. 

Jbbtib,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
BMe.    The  notion  is  brought  on  a  bill  of  exchange,  addreMod  to  the 

1  SH.4  8.34S. 

■  OnlrMmnobof  ttMcaMbgiTMiunlalMtothsqtwittoBof  inbdli«etka.— Xtb 

■  UK  &  Ad.  114;  1.  0.  ILawJ.  Bep.  (x.  ■.)K.B.  eS. 

«  14  Uee.  «  W.  IBB;  i.  o.  14  U«  J.  Hep.  (x.  i.)  Bxoh.  Ul. 

•  S  lUd.  868;  s.  a  ft  Law  J.  Bep.  (x.  s.)  Bxch.  UL 

•  U  Law  J.  Bep.  (k.  ■.)  Q.  B.  874. 
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Allty  Crib  Mining  Company,  and  accepted  by  the  defendant  on  th^ 
behalf,  in  his  own  name,  aa  the  London  manager.  The  form  of  ao> 
oeptanoe  being  by  procuration,  the  defendant  coald  not  be  charged 
with  a  personal  reeponaibility  on  that  account.  The  qnestion  then 
arisea,  whether  the  defendant  is  liable,  nnder  the  aoceptanoe,  as  a  mem- 
ber of  the  company.  Now  it  seems,  from  the  recent  anthontios,  a^.-^^ 
though  it  was  doubted  at  one  time  whether  a  person  aocepting  a  bill  , 
on  a  false  assumption  of  anthority  was  personally  liable  on  the  bill,', 
that  the  aoceptanoe  of  one,  when  a  bill  is  addressed  to  several,  is  snffi  ' 
oient  to  bind  that  one.  1j 

M^uLE,  J.  I  am  of  the  same  opinion.  The  cases  have  been  folly 
looked  into,  and  their  effect  pointed  out.  Some  of  the  cases  referred 
to  are  express  authorities  to  show  that  a  bill  being  drawn  upon  foor 
and  accepted  by  one  of  the  four,  he  is  liable  npon  it.  I  do  not  think 
that  the  bill  is  vitiated  by  the  defendant's  misrepresentation.  It  may 
give  the  plaintiff  another  kind  of  action,  if  he  choose  to  sue  the  de- 
fendant for  representing  that  he  had  authority ;  but  I  do  not  think  it 
deprives  him  of  his  action,  as  if  the  acceptance  was  a  simple  accept- 
ance iu  his  own  name. 

WiLLuuB  and  Tauoubd,  JJ.,  ooncnrred.  JHuIe  r^fu$ed! 

>  Hbsdui  d.  NMb,  8  Uiiiu.  40T,  saalM. 

Coaf .  FeDTOM  tr.  Muifr,  E.  B.  A  B.  499 ;  Okeli  *.  CIim-Im,  84  L.  T.  Sep.  432. 

BimiUrlj  If  ui  Bgent  npon  whom  a  bill  li  drawn  sccepU  the  ume  ia  belialf  ^^ 
k  pftTtnenhip  or  DDtDCorpomted  compan)r  of  which  he  it  blmtelf  •  mcniber,   fae  ': 
will  be  bound  b;  tbe  accepUnce.    NicholU  r.  Diamond,  9  Ez.  164  (a  bill  addr«Med  \ 
to  "  Mr.  Jamei  Diamond,  Puner,  Weit  Downi  Ulnlng  Co.,"  and  accepted  tll3* : 
"  JamM  Diamond,  acceptor,  per  proa.  Weit  Dowdi  Mining  Co."). 

But  if  an  agent  upon  whom  a  bill  ii  drawn  aocepti  the  aame  aolelyonbehalf  of  ft 
another  penon,  or  in  behalf  of  a  corporation,  he  will  not  be  liable  on  the  acceptanca.  II 
Walker  d.  State  Bank,  6  Seld.  C82  (a  bill  addreiaed  to  E.  C.  H.,  who  wrote  npon  iU  1 
bee,  "  Accepted,  Empire  HUlt,  hj  E.  C.  H.,  Trea*.").  Bot,  aa  It  la  impoaalble  to  ' 
cliarge  the  principal  on  nich  a  bill,  tbe  langaag*  of  the  acceptance  mnit  diatlnotly  ' 
ihow  a  dliclalmer  of  peraonal  liability.  Hare  «.  Cbailet,  G  B.  &  B.  978,  where  a  i ' 
drawee  who  wrote  npon  tbe  bill,  "Accepted  for  the  ocmpacr,  W.  C,"  wa«  held  , . 
liable  aa  acceptor,  although  not  himielf  a  ntember  of  the  companj.  Herald  b.  Cob>  ^ 
nah,  84  L.  T.  Rep.  886,  It  to  the  aame  elTect  See  Bract ».  Lcrd,  1  mit.  347 ;  Wafe 
(lit  *.  UcCalman,  Jnne  8, 1B4B  (Court  of  SMakm.).  —En. 
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SECTION  IV. 
An  AMcptance  i$  complete  wiihut  JhUverp. 

BENTINCE  e.  IX}RRIEN  urn  Akothu. 

Zv  THS  EJsa'a  Bxnch,  Fsbbitaxt  7,  1805. 

[RtpmUd  m  i  EaM,  190.] 

Ths  plaintiff  bronght  as  action  as  indorsee  of  a  bill  of  cxobuig* 
igabst  the  defendant  as  acceptors,  vbioh  action  was  referred  to 
Jfi*.  Sergeant  SayUy ;  who  reciting  in  his  award  that  it  appeared  to 
him  that  the  said  bill,  drawn  by  Mr.  Rygerbos  of  the  Hagne,  on  the 
defendants  in  London,  was  left  by  the  plaintiff,  to  whom  it  had  been 
indorsed,  for  acceptance  with  the  defendants  on  the  Slat  of  May  last, 
and  that  they  had  signed  an  acceptance  thereon ;  bnt  that  on  the  1st 
of  Jane  following,  and  before  the  bill  was  called  for,  they  had  can- 
celled  that  acceptance ;  and  that  also  it  appeared  to  him,  the  arbitra- 
tor, upon  the  production  of  the  bill,  that  the  plaintiff  had  caused  it 
to  be  noted  for  non-acceptance ;  was  tbereapon  of  opinion  that  the 
pluntiff  by  saoh  noting  it  for  non-acceptance  had  precladed  himself 
Erom  insisting  that  the  defendants  had  by  law  bound  thenoselTes  to 
pay  the  bill,  and  therefore  awarded  for  the  defendants.  A  rule  niH 
was  obtiuned  on  a  former  day  for  setting  aside  the  award  as  bad  on 
the  face  of  it,  npon  the  ground  that  an  acceptance  of  a  bill  onoe  made 
oonld  not  be  retracted  in  point  of  law ;  which  rale 

Lateee  was  now  called  upon  to  support,  who  contended  for  the 
general  principle  that  acceptance  of  a  bill  could  not  be  gotten  rid  of 
by  cancellation ;  for,  as  soon  as  the  acceptance  was  written,  third  per- 
sons acquired  an  interest  in  it,  which  coold  not  be  dereBted  by  the 
■nbeeqnent  act  of  the  acceptors  alone.  And  he  referred  to  the  Ham- 
burg ordinance,  where  that  is  laid  down ;  and  which  had  been  rec<^ 
niicd  to  be  the  law  of  merchants  here  in  a  case  of  Tummer  v.  Oddie, 
sittings  after  Easter  term,  1800 ;  where  a  bill  having  been  left  for 
aoceptance,  and  once  aooepted,  bat  the  aooeptance  was  afterwards  out 
o^  and  the  bill  returned  in  that  mutilated  state.  Lord  Kenyon,  C.  J., 
was  dearly  of  opinion  that  the  aoceptance  onoe  made  could  not  be  re- 
nted, and  that  the  acceptor  was  still  bound.  [And  in  answer  to  an 
observation  by  the  Court,  that  the  plaintiff  himself  had  agreed  to 
beat  it  as  a  non-accepted  bill,  he  said,]  that  the  protesting  the  bill  for 
non-aoceptanoe  was  the  act  of  1^  notary,  and  a  wrong  conoloaion  of 
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lufl  in  point  in  lav,  which  onj^t  not  to  prejudice  the  plainli^  if  hj 
law  the  acceptance  is  in  force. 

Lose  'Ellrsbouovqo,  C.  J.  The  rule  is  certunl^  laid  down  in  thef 
Hambni^  ordinance,  as  stated,  that  an  acceptance  once  made  oaDnoti 
be  revoked ;  thongh  to  be  snre  that  leaves  the  qaestion  open  as  toi  ' 
what  is  an  acceptaaoe,  whether  it  be  perfected  before  the  delivery  of  (  > 
the  bill ;  but  I  should  consider  the  general  qnestion  as  one  of  groat  |^' 
magnitnde,  and  worthy  to  be  considered  in  the  most  solemn  manner 
before  it  is  decided  that,  after  an  acceptance  once  clearly  made,  it 
ooald  be  explained  away  by  any  obliteration  of  it  ex  parte.  I  can 
readily  conceive  that  great  inconvenience  would  ensue  from  letting  in 
anch  a  practice.  Bat  the  difficnlty  here  is  to  bring  this  case  within 
the  general  rule  of  an  acceptance  once  made ;  where  the  holder  hinn- 
self  agrees  to  consider  it  as  no  acceptance,  and  acts  accordingly  by 
getting  it  protested  for  non-acceptance.  Can  he  then  blow  hot  and 
eold,  and  revoke  all  that  he  has  before  done  as  done  unadvisedly,  and 
now  say  that  he  will  consider  it  as  an  acceptance  f  I  was  struck  at 
first  with  consideration  how  far  this  might  affect  the  rights  of  third 
persons ;  bnt  on  further  consideration,  if  this  be  an  acceptance  in  law^ 
notwithstanding  the  obliteration  before  delivery  to  the  holder,  it  will! 
still  remain  so  as  to  saoh  third  persons.  But  I  think  that  this  plaintifi! 
has  concluded  himself  by  the  act  of  his  anthorized  agent  from  oon-r 
tending  that  it  is  an  acceptance.  If  the  notary  has  acted  improperly|j 
and  without  authority,  the  plainUS  has  his  remedy  against  him. 

Lawbkncs,  J.  When  the  general  question  shall  arise,  it  will  be 
worth  considering  how  that  which  is  not  commnsioated  to  the  holder 
ean  be  considered  as  an  acceptance  while  it  is  yet  in  the  hands  of  the 
drawee ;  and  where  he  obliterates  it  before  any  communication  made 
to  the  holder. 

Par  Curiam.  .fiufe  cUvcharged. 

Park,  who  was  to  have  showed  cause  against  the  rule,  referred  to 
Sproat  V.  Mathews,*  where  the  plaintiff  who  had  cansed  a  bill  to  be 
noted  for  nou-acceptance,  which  had  been  conditionally  accepted,  was 
sonaidered  to  have  precluded  himself  from  afterwards  insisting  nptm 
It  M  an  aooeptanoe. 

M3kBBsv.Ui. 
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Ik  thx  Enia's  Bxsca,  Jak.  29,  1828. 
[fUporttd  im  6  BanmBoli  f-  Aidtnm,  474.] 

AastncpsiT  upon  a  bill  of  exoh&nge  for  £9S8,  dated  20th  May,  182QJ 
dnwn  hy  Stephen  and  Jaine§  Sooh,  upon  the  defendant  and  W.  T.t 
Bobarte,  since  deceased,  by  tlie  names  and  firm  of  Hessra.  W.  T.  Rob.] 
arts  &  Co^  London,  payable  sixty-one  days  after  sight  to  Michael 
Hurphy,  and  indorsed  by  him  to  the  pluntifis,  aad  alleged  to  have\ 
been  accepted  by  the  d^endant  and  W.  Ileniey  Roberts,  payable  at  1 
Messts.  Robarts,  Curtis,  &  Co.  The  first  count  stated  these  facts,  and 
a  presentment  for  payment  vhen  dne,  and  refusal  to  pay  at  Messrs. 
Robarts,  Curtis,  is  Co.  The  second  count  vas  on  a  general  accept- 
ance; and  the  third  was  special,  stating  that  the  bill  was  delivered  to 
the  defendant  and  W.  T.  Robarts,  to  determine,  vitbin  a  reasonable 
time,  whether  or  not  they  would  accept  tbe  same ;  and  that  they 
promised  to  take  dne  care  of  the  same,  and  return  the  same  without 
defacing  or  spoiling  it,  which  they  did  not  do,  but  retnrned  the  same 
bill  in  a  defaced  and  injured  state.  The  declaration  also  contuned 
the  Dsasl  money  counts.  Plea :  general  issue.  The  cause  was  tried 
at  tbe  sittings  after  Trinity  term,  1821,  before  Abbott,  C.  J.,  when  a 
verdict  was  found  for  the  pluutiffs,  subject  to  the  following  case.  It 
was  admitted  on  the  trial  that  the  bill  of  exchange  mentioned  in  the 
declaration  was  drawn  by  Messrs.  T.  and  J.  Roch  on  the  defendant 
and  W.  T.  Robarts,  since  deceased,  as  stated  in  the  declaration,  and 
that  the  same  was  duly  indorsed  to  the  plaintiffs  by  the  payee.  Tbe 
plaintiSs  in  London  received  the  bill  from  Coik  on  the  24th  May, 
1620 ;  and  on  the  same  day  their  clerk,  by  their  directions,  left  it  for 
acceptance  at  the  defendant's  oounting^bonse  in  Old  Broad  Street, 
London,  in  the  usual  way.  He  did  not  call  for  it  until  Saturday,  the 
27th  May,  upon  which  day  one  of  the  defendant's  olerka  delivered 
back  tbe  bill  of  exchange  to  him  without  any  observations  being 
made  at  the  time.  The  words,  "  24  May,  1820,  at  Messrs.  Robarts, 
Curtis  A  Co.,  W.  T.  Robarts  A  Co.,"  were  written  upon  the  bill  by 
llie  defendant,  or  some  one  authorized  by  him,  whilst  the  same  was  in 
hiscnstody;  and  the  jury  found  by  their  verdict  that  the  defendant\ 
and  the  said  W.  T.  Robarts  did  accept  tbe  bill  of  exchange ;  but  at ! 
the  time  tbe  clerk  redelivered  the  bill  of  exchange  to  tbe  clerk  of  the  | 
plaiotiffB,  the  words, "  24tb  Hay,  1820,  at  Messrs.  Robarts,  Curtis,  A  ' 
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Co.,  W.  T.  Robarta  £  Co.,"  were  inked  and  written  over,  bo  as  with) 
great  difficulty  to  be  deciphered.  The  defendant  did  not  offer  any] 
evidence  to  account  for  the  obliteration  of  the  acceptance.  The  bill 
itself  was  not  obliterated,  or  any  part  of  it  rendered  illegible. 

CAitty,  for  the  plaintiff.  In  this  case,  the  acceptance,  when  onoe 
made,  could  not  he  revoked  by  the  defendant.  It  ih  so  laid  down  in 
Marins,  p.  S3,  alihongh  that  is  only  a  loose  dictum.  But  in  MoUoy, 
B.  II.  0.  10,  §  28,  it  Lb  aaid  that  when  a  party  haa  once  subacribed,  he 
cannot  afterwards  blot  oat  hia  name.  And  the  Hamburg  ordinance 
lajB  it  down  in  general  terma,  that  an  acceptance  once  made  cannot 
be  revoked.  Trimmer  v.  Oddy,  cited  in  Bentinck  v.  Dorrien,  is  an 
authority  in  point.  There  Lord  Eenyon  waa  of  opinion  that,  if  ft 
drawee  deface  the  bill;  that  makes  him  liable  aa  acceptor;  and,  in 
Thornton  v.  Dick,*  thia  point  waa  expresaly  ruled  by  Lord  Ellen- 
borough.  It  eeenis,  alao,  to  have  been  considered  aa  the  law  in  Ben- 
tinck c.  Ltorrien  and  in  Femandey  v.  Glynn.*  And  it  la  treated  as 
Uie  law  of  France  at  the  present  day  by  Pardesens,  a  modem  writer,' 
In  Adama  e.  Lindsell/  the  defendant  was  held  to  be  bound  by  the 
plaintiff's  acceptance  of  the  contract,  although  not  communicated  to 
him.  Here  the  jury  have  found  that  there  was  once  an  acceptance  by 
iho  defendants,  and,  that  being  so,  Uiey  had  no  right  afterwards  to 
revoke  it. 

Denman,  contra,  was  stopped  by  the  oourt. 

Abbott,  C.  J.    I  am  of  opinioa  that,  in  this  case,  the  defendant  ia\^ 

1  4  E^.  270.  Lord  EllenboTongh'i  Ungiuge,  p.  272,  U  u  followa :  "  But  OfX 
•ooeptauce  baTing  been  prored  to  hare  once  taken  plsc«,  he  had  no  lieiitatioa  In  1 
'  uylng  that  the  act  of  acceptance  wa*  Irrevocable ;  and  that,  if  a  party  once  acceptad  I 
a  bill  of  excliang*,  he  had  done  the  act,  and  could  not  retract.  The  moment  the  |  , 
bill  waa  accepted,  he  was  bonnd,  and  the  bill  began  to  run  \  and  the  holder  had  >  ! 
right  to  hold  him  to  that  lUblUtj  which  he  had  undertaken,  and  from  which  he,  bjr ) 
hii  own  act,  could  not  diicharge  hlnuelf."  —  En.  ^ 

■  1  Camp.  426,  n. 

>  The  pauage  referred  to  U  in  the  Coitn  ds  Dnit  Pommereud,  bj  J.  H.  Pardewus, 
Paria,  1614,  Part  II.  tit.  4,  c.  i,  {  4,  a.  1.  p.  400.  Thli  writer,  ipeaking  of  tb«  efCect 
of  an  acceptauce.  My* :  "  Elle  eit  irr^ocabte,  et  celui  qui  I'a  donnte  ne  icrait  pea 
llbre  de  la  rajer,  mSoie  du  conientement  de  celui  eur  la  pr^tenlation  duquel  la  IMtie 
annrtt  tti  accept^,  parce  que  I'acceptation  n'oblige  paa  implement  Tacceptenr 
envera  leporteur;  qu'elle  forme  ^galement  nn  contrat  entre  le  tirenretracceptenr." 
In  the  next  paragraph  the  tame  learned  writer  taj»:  "  Cependant  ctnnme  la  boDB* 
tA  doit  itn  aTBnt  toat  coniider^,  e(  que  la  lenle  tfrainte  de  la  fraade  ne  dolt  paa 
amplcber  dei  operationi  Ijgitbnei,  le  tir4  qui  aurolt  trop  pr^pitammrait  aocept^ 
tt  voadmit  reroquer  eon  acceptatloo  avant  que  la  lettre  qui  en  eat  rerfitae  circnlc^ 
poBTroit  la  rayer  et  aHursr  la  date  et  i'exiatence  de  ce  ohangement  par  on  protet, 
vn  par  tout  autre  acte  semblablB,  qoi  ot  permettrolt  pa*  de  crolre  qoe  jamaia  la 
Mbn  alt  drcnld  roTfitue  de  I'acceptation  n<~n  lajit." 
•  1 B.  4  A.  681. 
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CBtitled  to  judgment  It  ia  trae  that  the  jury  have  found  that  he  didV 
tooept  the  bill ;  but,  cooneoting  that  ftodiug  irith  the  other  facts  of  ' 
the  oase,  it  dbes  not  seem  to  me  that  it  means  more  than  that,  at  on*  ' 
period,  the  defendant,  or  some  one  in  his  behalf,  did  write  an  aeoept  I 
ance  on  it,  and  at  that  time  was  minded  to  accept  it.  The  qneeUon  [} 
will  then  be  whether,  having  that  intention  at  the  time,  and  having 
written  his  acceptance,  he  was  at  liberty,  on  an  alteration  of  ciroam- 
fltancea,  to  erase  those  Words  before  he  delivered  oat  the  bill  to  th« 
holder.  Upon  that  qneation  there  appears  in  the  books  to  be  some 
di^rence  of  opinion.  In  Bentinck  e.  Dorrien,  Lawrence,  J.,  says : 
"When  the  general  question  shall  arise,  it  will  be  worth  oonsidering 
how  that  which  is  not  communicated  to  the  holder  can  be  considered 
as  an  acceptance,  while  it  is  yet  in  the  hands  of  the  drawee,  and  where 
he  obliterates  it  before  any  communication  made  to  the  holder."  That 
ezpreamon  was  used,  after  the  decision,  in  the  cases  of  Thornton  v. 
IMck  and  Trimmer  v.  Oddy.  And,  at  a  later  period,  in  Raper  v.  Birk- 
beok,*  Lord  Ellenborongh  says :  "  I  remember  Potbier,  in  his  treatise 
on  bills  of  exchange,  speaking  of  an  acceptor  who  has  pat  his  signa- 
ture to  a  bill,  but  has  not  parted  with  it,  says  that  before  he  does  part 
with  it,  *il  pent  changer  de  volont^,  et  rayer  son  acceptation.'  Afor- 
ttori,  then,  a  third  person  who  cancels  an  acceptance  by  mistake  shall 
not  be  held  thereby  to  make  void  the  bill,  but  shall  be  at  liberty  to 
correct  that  mistake,  in  furtherance  of  the  rights  of  the  parties  to  the 
bilL"  The  manner  in  which  Lord  Ellenborough  qaotes  the  treatise 
of  Pothier  seems  to  indicate  that,  at  that  time,  he  did  not  retun  the 
opinion  which  he  had  delivered  in  the  case  of  Thornton  v.  Dick.  In 
a  case  like  the  present,  which  depends  on  the  law-merchant,  the  opin- 
ions of  learned  lawyers  and  the  practice  of  foreign  and  commercial 
nations,  though  they  cannot,  strictly  speaking,  be  quoted  as  authorities 
liere,yet  are  entitled  to  very  great  weight  and  attention.  When  1 1 
^d,  therefore,  that  it  is  laid  down  in  Pothier's  treatise  that  a  partyi 
-who  has  given  an  acceptance  may  erase  it  before  the  bill  goes  out  of; ) 
his  bands,  it  afibrds  a  strong  argument  in  support  of  the  view  which  I , 
I  take  of  tiie  question.  I  think  the  mle  there  lud  down  is  far  better[j' 
tiian  the  one  contended  for  by  the  plaintiff.  I  cannot  perceive  how 
the  holder  of  a  bill,  or  any  antecedent  party,  is  prejudiced  by  it;  for 
it  is  to  him  the  same  thing  whether,  when  the  drawees  give  it  back, 
they  deliver  it  to  him  unaccepted,  or  whether  he  finds  that  the 
drawees  have  withdrawn  their  acceptance,  having  at  one  time  in- 
tended to  accept  it,  bnt  having  subaequently  changed  their  mind. 
Thinking,  as  I  do,  that  no  prejudice  can  arise  to  the  holder,  or  any 
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other  parties  to  the  bill,  and  that  they  are  placed  Id  preoiseljr  ,the 
•ame  sitaation  hb  if  no  acceptance  waa  given,  it  aeema  to  me  that  il 
was  competent  for  the  accepton  to  erase  their  acceptance  before  thej 
dellTCred  out  the  bill,  and  therefore  that  the  defendant  is  entitled  to 
our  jadgmeot. 

Batut,  J.  I  am  of  the  same  opinion.  B7  the  bill,  the  drawer 
reqaires  the  drawee  to  come  under  an  engagement  to  pay  it  iriwD 
due.  The  question  is  when  the  drawee  comes  under  an  engagement, 
whether  by  the  act  of  writing  something  on  the  bill,  or  by  the  aot  of 
oommunicating  what  has  been  written  to  the  holder;  and  I  have  no 
difflcnlty  in  saying,  from  principles  of  common  sense,  that  it  is  not 
the  mere  aot  of  writing  on  the  bill,  but  the  m^ing  a  communication 
of  what  is  BO  written,  that  binds  the  acceptor ;  for  the  making  the 
communication  is  a  pledge  by  him  to  the  party,  and  enables  the  holder 
to  act  upon  it.  Bat,  while  it  remains  in  the  drawee's  hands,  it  seems 
to  me  the  acceptance  is  not  fully  binding  on  the  person  who  s^ed 
it,  and  he  is  at  liberty  to  say,  before  he  parts  with  it,  "  I  hare  not  yet 
entered  into  an  engagement  to  accept." 

HoLBOTD,  J.  I  also  think  that  in  this  case  the  party  was  at  liberty^ 
to  cancel  bis  acceptance  prior  to  the  time  when  the  bill  was  delivered  p 
back.  In  the  old  books,  there  are  dicta  which  import  that  an  accept-  jj 
ance  once  made  cannot  be  revoked.  In  some  of  them  it  is  said,  any 
thing  which  amounts  to  an  assent  to  pay  the  bill,  whether  in  writing 
or  otherwise,  is  in  point  of  law  an  acceptance ;  and  I  suppose  it  has 
been  on  that  principle  that  the  case  of  Thornton  v.  Dick  was  deter- 
mined ;  but  the  two  subsequent  oases  seem  to  show  that  Tiord  Ellen- 
borough  had  doubts  as  to  his  former  opinion.  In  Femandey  v.  Glynn, 
the  cancelling  of  the  check  was  with  the  view  and  under  the  idea 
that  it  would  actually  be  paid,  and  in  that  case  it  was  probably  oon- 
tended,  either  that  the  crosnng  or  cancelling  the  bill  amounted  to 
actual  payment,  so  that  an  action  for  money  had  and  received  would 
lie  for  the  amount  agniust  the  bankers,  or  that,  if  not,  yet  it  was  to 
be  considered  in  the  nature  of  an  acceptance.  Now  that  case  seems 
to  me  to  apply  strongly  to  the  present ;  for  there,  according  to  the 
usage,  if  a  check  was  intended  to  be  paid,  it  was  cancelled;  bat  if 
not,  nothing  was  done,  but  it  was  returned  to  the  parties  from  whom 
it  wad  received.  And  when  the  check  in  that  osse  was  cancelled,  it 
wai  done  with  the  intention  of  payment,  and  not  really  by  mistake. 
In  sonsequence,  however,  of  the  large  payments  made  in  the  course 
of  the  day,  on  account  of  the  drawer,  the  bankers  changed  their  in- 
tention ;  yet  there  the  check  was  delivered  back,  and  the  original 
drawer  only  was  considered  hound  to  pay  it.  The  opinion  of  Fothier 
stated  in  Kaper  v.  Birkbeck,  is  precise  on  this  subjeot,  aad  is  far  bettor 
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utlioritjr  thia  the  pssBages  cited  from  Muius.  "Where  a  man  aocepla 
ft  Inll,  and  deliverB  it  out  accepted,  he  most  remain  irrevooablj^  bound 
by  it.  In  oootraots  made  between  parties  at  a  distance,  if  a  man 
mitea  his  acceptance,  and  sends  it  ont  of  his  hands,  he  cannot  revoke 
it  afterwards.  I  am  satisfied,  howeTor,  that  this  is  not  a  binding 
aeoeptance  on  the  party,  having  been  oancelled  anterior  to  the  time 
when  the  bill  was  delivered  back. 

BxsT,  J,  This  is  a  qnestion  on  the  law-merchant,  and  it  is  desira- 
ble  that  that  law  should  be  the  same  in  thia  as  in  every  other  com- 
meraial  cosntry.  We  oi^;ht,  sitting  here,  to  act  according  to  the 
judgments  of  the  conrts  in  our  own  country;  but,  in  the  absence  of 
these  authorities,  we  may  with  great  advantage  take  into  our  coaud- 
eration  the  opinions  of  learned  writers  on  this  point  There  seems 
to  be  no  authority  in  the  English  law,  except  the  oase  of  Thornton  v. 
Dick.  I  agree  with  roy  Lord  Chief  Justice,  tiiat  Lord  Ellenborongh 
seems  to  have  changed  the  opinion  which  he  is  reported  to  have 
delivered  in  that  case.  The  passage  in  Molloy  is  probably  appli- 
cable to  the  case  where  the  bill  has  been  delivered  out,  for  it  Aoea 
not  speak  of  cancellation,  but  revocation.  But  the  authority  of 
Pothier  is  expressly  in  poinL  That  is  as  high  as  oan  he  had,  next 
^  to  the  decision  of  a  court  of  justice  in  this  country.  It  is  extremely 
'  well  known  that  he  is  a  writer  of  acknowledged  oharaoter ;  his  writ* 
ings  have  been  constantly  referred  to  by  the  oonrts,  and  he  is  spoken 
of  with  great  praise  by  Sir  William  Jones  in  his  Law  of  Bailments, 
and  bis  writings  are  considered  by  that  author  equal  in  point  of 
lominous  method,  apposite  examples,  and  a  clear,  manly  style,  to  the 
works  of  Littleton  on  the  laws  of  this  country.  We  cannot,  there- 
foTB,  have  a  better  guide  than  Pothier  on  this  Bnbjeot,  As  to  the 
opinion  of  Pardessus,  I  should  understand  him  as  ratjier  speaking  of 
bills  delivered  out  accepted,  and  not  erased.  That  seems  to  me  per- 
fectly clear  from  the  next  passage,  where  he  says  that  though  a  man 
does  accept  a  bill,  still,  if  he  cancels  that  acceptance  before  he  delivers 
it  out,  that  is  sufficient.  But,  considering  this  as  a  question  merely 
of  common  sense,  and  judging  by  analogy,  is  it  not  clear  that  the 
party  is  not  bound  in  such  a  case  as  this?  It  may  be  said  that  the 
defendants  here  ought  to  have  shown  that  this  was  done  by  mistake. 
How  is  it  possible  to  do  that?  The  thing  looks  like  a  mistake.  He 
may  have  written  an  acceptanoe,  and  afterwards  find  ,when  he  has 
written  it  that  it  is  on  the  wrong  paper;  and,  not  meaning  to  accept 
that  bill,  he  does  that  which  shows  that  it  was  his  intention  not  to 
enter  into  such  a  contract.  Nobody  oan  be  injured  by  it.  When  the 
bill  goes  baok  it  is  in  as  good  a  state  as  it  came.  The  party  is  still 
placed  in  the  same  utnation.    It  appears  to  me,  therefore,  not  only 
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on  aathoiitf ,  but  od  the  prindpIeB  of  commoD  sense,  Ui&t  tbe  defend^ 
ant  was  not  bound  by  this  as  an  acceptance,  and  that  oar  judgment 
ought  to  be  in  hU  favor.  Judgment/or  tht  d^endemt.^ 


WILDE  V.  SHERIDAN. 

Iir  TBX  Quebit's  Beitch,  Mat  7, 18&2, 

[ReparUd  in  21  Zmn  Jmmal  Afporto,  260.] 

Tcia  was  a  mie  obtained  by  the  defendant  calling  npon  the  pluntiS 
to  show  oanse  why  a  writ  of  prohibition  should  not  issue,  prohibiting 
the  judge  of  the  Connty  Court,  held  at  Korwich,  from  further  pro- 
ceeding in  this  action. 

The  action  was  brought  on  a  bill  of  exchange  for  £25,  which  the 
plaintiff  had  drawn  at  Norwich,  payable  to  him  or  his  order  three 
months  after  date,  upon  the  defendant,  and  addressed  to  the  latter  at 
26  Gresham  Street,  London.  The  defendant  in  London  wrote  npon 
the  bill,  "  Accepted,  H.  B.  Sheridan,  payable  at  Robarta  &  Co.,  bank- 
ers, London,"  and  then  seat  it  to  the  plaintiff  at  Norwich.  The  plain- 
tiff indorsed  the  bill  over  to  a  third  party  at  Norwich ;  but  as  it  was 
dishonored  at  maturity  it  was  returned  to  the  plaintiff,  and  he  was 
compelled  to  pay  the  amount  of  it  to  tbe  indorsee.  The  plaintiff, 
thereupon,  having  obtuned  leave  of  the  judge,  sued  the  defendant  in 
the  county  court  of  Norwich  upon  the  bill. 

J*Atp«on  showed  cause.  The  judge  had  jurisdiction  over  the  acUon. 
The  canse  of  action  arose  at  Norwich.  The  statute  9  £  10  Vict.  C.  95, 
S  60,  provides  that  by  leave  of  the  county  court  judge  the  summons 
may  issue  ia  the  district  in  which  the  cause  of  action  arose.  Whether 
the  contract  or  the  breach  of  it  be  deemed  the  cause  of  action,  the 
judge  had  authority  to  hear  the  case,  for  in  either  view  the  whole 
cause  of  action  arose  at  Norwich.  The  bill  was  drawn  at  Norwich,  and 
accepted  by  the  defendant  generally.  There  is  no  restrictive  accept- 
ance. It  was,  it  is  submitted,  in  point  of  law  accepted  at  Norwich ;  for 
though  the  defendant  wrote  on  the  bill  the  word  "accepted"  in  London, 
the  acceptance  was  not  complete  until  delivery  of  the  accepted  bill  to 
the  plfuntiff,  and  this  delivery  took  place  at  Norwich.  The  case  of  an 
indorsement  is  analogous.     It  has  been  decided  that  to  coasUtate  an 

■  DatUTUi  s.  Flynn,  118  Mui.  EST,  aecord. 
Thornton  v.  IMcli,  4  Eip.  270,  eonlra. 

See  B»per  tr.  Birkbeck,  1&  Eut,  17 ;  Tu  Kemeo'i  Buk  v.  Tlctorte  Buk,  L  B. 
I  P.  V.  tM.  687 ;  Xenoi  v.  Wlckham,  33  L.  J.  C.  P.  18,  23, — Ed, 
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faidoiBenient  there  mast  be  a  delivery  as  veil  as  a  vriting  of  the  nama 
OD  tfae  bill,  and  that  the  indonement  is  not  at  the  place  in  which  he 
wrote  bis  name  on  the  bill,  bat  in  that  in  which  he  delivere  it  with  hia 
name  on  it.  Bnclcley  v.  Haon.'  In  Roff  v.  Uiller,*  whioh  may  b* 
uted  on  the  other  side,  where  it  was  said  that  there  is  jnrisdiction  in 
the  jndge  of  the  district  where  the  aooeptanoe  ia  written  on  the 
Inll,  and  not  where  it  is  delivered,  it  was  assnmed  that  the  writ 
ing  the  word  "accepted"  coostitnted  the  acceptance  without  any 
delivery.  It  was  a  case  hastily  decided,  and  it  is  apprehended  it  is 
i^minst  prindple.  Secondly,  the  canoe  of  action  ia  the  breach  of 
promise,  not  the  making  of  the  contract.  The  breach  took  place 
when  the  bill  was  not  paid  when  dne  to  the  holder  at  Norwich. 
In  point  of  atiict  law,  a  debtor  is  bound  to  follow  his  creditor  and 
find  him,  and  pay  him  wherever  he  may  be.  The  breach,  therefore, 
was  when  the  acceptor  ought  to  have  paid  the  bill,  but  failed. 

CoLZBiDQB,  J.    Both  the  oases  cited  seem  to  assume  that  the  con-   . 
tract  is  the  cause  of  action. 

Id  qnestionB  under  the  Statute  of  Limitations  whether  the  cause  of 
actJon  accrned  within  six  years,  the  time  begins  to  run,  not  from  the 
making,  but  from  the  breach  of  the  contract.  Huth  o.  Long'  shows 
that  the  breach  of  contract  ia  the  cause  of  action.  Damages  accrued 
to  the  plaintiff  at  Norwich,  for  at  Korwich  he  was  forced  to  pay  the 
indorsee  the  amount  of  the  bill  in  conseqnenoe  of  the  default  of  the 
defendant. 

Jbi/ce,  in  support  of  the  motion.  It  ia  incumbent  on  the  pWntifl 
to  show,  not  only  that  a  material  part  of  the  canae  of  action,  but  that 
the  whole  cause  of  action  arose  at  Norwich.  The  cause  of  sctioq  is 
the  contract  and  breach  together.  HofT  v.  Miller  is  directly  in  point, 
«nd  there  the  distinction  was  taken  between  an  indorsement  and 
acceptance,  that  the  former  is  not  complete  without  delivery,  while 
the  lattor  is.  The  plaintiff  could  not  prove  that  every  tJiing  necessary 
to  the  validity  of  the  contract  on  which  he  sued  was  done  within 
the  Norwich  jurisdiction,  for  the  acceptance  was  made  in  London. 
Secondly,  the  breach  did  not  take  place  at  Norwich.  The  defendant, 
it  is  clear,  never  waa  at  Norwich.  The  contract  is  not  a  oootraot  to 
pay  at  Norwich.  The  breach  was  in  the  district  in  which  the  defend 
ant  was  when  the  bill  became  dae  and  was  dishonored. 

Gftr,  adv.  vutt, 

Ota^BmoB,  J.,  now  said :  This  was  a  rule  for  a  writ  of  prohibition! 
to  tiie  jndge  of  the  County  Court  of  Norfolk.    The  action  was  by 

>  6  Exch.  Bep.  48;  a.  o.  19  Law  Jonr.  Btp  (■.  a.)  Bicb.  161. 

•  1»  Law  J  Bep.  (h.s.)  C.  P.  378.  *  lUd.  Q.  B.  I7& 
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the  drawer  against  the  acceptor  of  a  bill  of  exchange,  drawn  at  Nof>>\ 
wioh,  on  the  defendant  in  London,  accepted  in  London,  payable  at  \ 
Messn.  Roberta  &  Co.  in  London,  and  sent  by  the  defendant,  w  ' 
accepted,  to  the  plaintiff  in  Norwich ;  in  whioh  jnnBdiction  the  plun- ' 
tifEanes  by  leave  of  the  jadge.    The  queetion  npon  the  9  ft  10  Vict,  y, 
0.  95,  f  60,  is,  whether  the  oause  of  action,  that  is,  the  whole  cauae  of  \ 
action,  arose  within  the  jurisdiotion  of  that  county  conrt ;  and  I  lunof  ii 
opinion  that  it  did  not.    Aasaming  that  the  caaae  of  action  was  made  ^ 
up  of  the  contract  and  the  breach  of  it,  It  was  argued  gainst  the 
rule,  that  tbta,  being  a  general  acceptance,  bound  the  defendant  to 
pay  everywhere,  and  therefore  at  Norwich,  where  the  plaintiff  wat 
when  the  bill  became  doe ;  that  the  breach,  therefore,  was  at  Norwich, 
by  the  non-payment  there  at  maturity  (whioh  obvioualy  may  be  tme 
without  deciding  this  rule)  ;  and,  further,  that  the  acceptance  itself 'j 
was  not  perfect  until  the  bill  had  been  delivered  to  the  plaintiff  at  .1 
Norwich,  ao  that  the  contract  also  most  be  considered  as  havkig  been  : 
made  there.    Bnckley  u.  Hann  was  dted  In  snpport  of  this  latterM 
position,  in  which  an  indoraement  on  a  bill  of  exchange  written  by 
the  defendant  in  Iiondon,  and  sent  by  a  messenger  to  the  pliuntiff  at 
his  residence  in  Middlesex,  was  held  by  the  Court  of  Exoheqaer  to 
be  an  indorsement  made  in  Middlesex,  the  mere  writing  without  the 
delivery  being  insufficient  to  constitute  an  indorsement.    But  it  waa 
admitted  that  when  an  acceptance  had  been  written  in  Piccadilly  in 
one  jurisdiction  and  given  to  the  drawer  at  Billingsgate  in  another, 
tiie  cause  of  action  waa  held  complete  in  the  former  jurisdiction  by 
the  Court  of  Common  Pleas.    Roff  v.  Miller.    This  case  was  de<»ded 
•opa  after  the  former,  which  appears  to  have  been  cited  in  the  aiffit 
ment.    But,  in  truth,  the  oases  do  not  govern  each  other,  and  both 
appear  to  me  well  decided.    One  purpose  of  an  indorsement  is  to  pasJ  ^ 
the  property  in  the  bill,  and  that  purpose  is  not  effected  nutJl  aotnal  ; 
or  constructive  delivery.    But  the  acceptor  has  no  property  in  the   . 
bill  either  before  or  after  acceptance ;  he  must  be  supposed  to  receive 
the  drawer's  paper,  and  on  it  to  write  bia  promise  without  in  any  way 
altering  the  property  in  the  bill.    He  may,  indeed,  befoit>  anyoom- 
munication  to  the  drawer  of  the  act  done,  revoke  it,  according  to  Cox  I 
0.  Troy  and  modern  authorities ;  but  hia  promise,  unless  so  revoked,  1 
is  complete,  and  takes  effect  from  the  time  when  it  was  made.    In  ^ 
saying  this,  i  am  aware  of  a  sentence  in  the  judgment  of  Bayley,  J.* 
in  that  case ;  but  I  think  his  language  is  to  be  construed  with  refer* 
ence  to  the  question  then  before  the  court,  which  was  merely  the 
terooability  of  an  acceptance  before  communication  of  it  to  the  holder. 
In  Smith  v.  M'Clnre,*  where  a  declaration  by  the  plaintiff,  tlio  draww. 
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■Uted  a  delivery  to  the  defendant  and  aa  aocepUnoo  by  him,  tt  «u 
demarred  to,  beoanoe  it  did  not  go  on  to  atate  a  delivery  back  by  the 
defendant  to  the  drawer.  Lord  Ellenborongh  stud  the  acceptance 
admitted  by  the  demurrer  mnst  be  taken  to  be  perfect ;  and,  if  after 
moh  an  acceptance  the  acceptor  improperly  detained  the  bill  in  hia 
hands,  the  drawer  might  nevertheless  sae  him  on  it.  It  may  be  said, 
indeed,  that  this  decision  only  proves  that  a  perfect  acceptance,  what- 
ever that  impwts,  gives  a  right  of  action,  because  it  implies  whatever 
is  neoeesaTy  to  make  it  perfect ;  bat  Lord  Ellenborongh'a  laognage 
fanports  at  least  that  an  aooeptanoe  might,  in  his  opinion,  be  perfect 
without  delivery ;  for  be  conndeis  it  may  be  perfect,  though  the  bill 
be  detained  in  the  acceptor's  hands.  In  the  present  case,  however, 
the  Kcceptanoe  has  been  delivered,  and  the  question  is,  where  the  ooa- 
tract,  which  that  acceptance  ruses,  is  to  be  couwdered  as  made? 
TTpor  this  point,  Story,  J^  is  very  explicit  in  his  Conflict  of  Laws,  { 
817 :  "  Aooeptanoes  of  bills  are  deemed  contracts  of  acceptance  in  the  P 
place  where  they  are  made  and  where  they  are  to  be  performed.  So  I 
Paul  Voet  lays  down  the  doctrine :  Quid  si  de  literit  Cambii  incidat 
guaetio  ;  quia  locus  erit  fpectendxu  f  Jt  tpectendtts  at  locui,  ad  gv«m 
aunt  desHnake,  et  ibidem  aceqttatm.  But  suppose  a  negotiable  ao- 
oeptance  or  a  n^odable  note  made  payable  generally,  without  any 
qjecification  of  place,  what  law  is  to  govern  in  ease  of  a  negotiation 
of  it  by  one  holder  to  luiother  in  a  foreign  country,  in  regard  to  the 
acceptor  or  maker?  Is  it  a  contract  by  them  to  pay  in  any  place 
where  it  is  negotiated,  so  as  to  be  deemed  a  contract  of  that  particular 
place,  and  governed  by  its  laws?  The  Supreme  Court  of  Massachu- 
setts have  held  that  it  creates  a  debt  payable  anywhere,  by  the  very 
nature  of  the  contract ;  and  it  is  a  promise  to  whomsoever  shall  be 
tlie  holder  of  the  bill  or  note.  Assnming  this  to  be  true,  still  it  does 
XH>t  follow  that  the  law  of  the  place  of  negotiation  is  to  govern ;  for 
the  transfer  is  not,  as  to  the  acceptor  or  maker,  a  new  contract,  but  it 
is  under  and  part  of  the  or^^al  contract,  and  springs  up  from  the 
law  of  the.  place  where  that  contract  was  made.  A.  contract  to  pay 
generally  is  governed  by  the  law  of  the  place  where  it  Is  made,  for 
the  debt  is  payable  there  as  well  aa  in  every  other  place.  To  bring  a 
oontraot  within  the  general  rule  of  the  lex  loci,  it  is  not  necessary  that 
it  should  be  payable  [t.s.  to  be  performed]  exclusively  in  the  place  of 
its  origin.  If  payable  [i,  s  to  be  performed]  everywhere,  then  it  ia 
governed  by  the  law  of  the  place  where  it  is  made,  for  the  plain 
reason  that  it  cannot  be  satd  to  have  the  law  of  any  other  place  in 
eontemplation  to  govern  its  validity,  its  obligation,  or  its  interpreta- 
tion. All  debts  between  the  original  parties  are  payable  everywhere, 
unless  some  special  provision  to  the  contrary  is  made ;  and  therefore 
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the  rule  is,  that  debts  have  no  aitut,  but  aooompuij'  the  oreditoT 
everywhere.    The  holder,  then,  taket  the  oontraat  of  the  aooeptor  or 
maker  as  it  waa  origmally  made,  and  aa  it  was  in  the  place  i^ere  it 
■WBB  made.    It  is  there  that  the  promise  is  made  to  bim  to  pajr  enrj- 
where."    There  can  be  no  donbt  upon  this,  that  where  »  bill  is  tent  1 
from  one  oonnti;  by  the  drawer  to  the  drawee  la  another,  who  there  '^ 
aocepta  it  and  returns  it  to  the  drawer,  both  Voedus  tad  Story  would    tj 
hohl  that  the  oontraot  raised  by  the  aoceptaooe  was  made  ia  the'  'i 
country  of  the  drawee,  that  being  the  place  ad  qttem  dMUnaiur  et   i 
ibidem  occep&Kur.    The  oontraot  aooordingiy,  in  this  case,  was  made 
in  London,  and  therefore  the  whole  oause  of  aoUon  did  not  aoome  in   .1 
Norfolk.     It  follows,  then,  that  the  judge  of  the  Norfolk  Oonnty   J 
Court  had  not  jurisdioUon,  and  the  rvle  for  a  prohibition  must  be  1 
absolute.  Bute  a£«dwf«.>     " 

1  BoS  B.  MUler,  19  L.  J.  C.  P.  278,  OMMtf. 
Preiuid  V.  Importen'  Buk,  S  Hon,  BBS,  MatM. 
Sm  SmUli  V.  IfoClnra,  6  Ewt,  4TG.— Id. 
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SECTION   1. 

An  htdoTMment  thould  import  an   Order  to  pay  aeeordtnff  lojkt 
Ttnor  of  th«  £iU  or  IToU. 

HAWKINS  0.  CAKDT.    ' 
Iv  TBS  Kore's  Bihoh,  Micrxsuub  Tkbm,  1608. 

{B^ortid  &  1  iMd  Baymimd,  880.] 
The  pluntiff  broagbt  an  action  upon  the  oaae  npon  s  bill  of  ex- 
cbai^  ngunst  tbe  defendant,  and  deoUred  npon  tbe  oostom  of  mer- 
(dianta,  whiob  be  ahoTed  to  be  thna :  tbat  if  an;  merohaot  aubaoribes 
»  bill,  by  vbioh  he  promiaefl  to  pay  a  anm  of  money  to  anotber  man 
or  hif  order,  and  aftenrards  tfae  person  to  wbom  tbe  bill  waa  made 
payable  indorsea  tbe  aud  bill,  for  tbe  payment  of  tbe  whole  stun 
therein  eontained,  or  any  part  thereof,  to  another  man,  the  firat  drawer 
k  obliged  to  pay  the  mm  ao  indoraed  to  the  person  to  whom  it  is  in- 
dorsed payable;  and  then  tbe  pluntift  abowa  tbat  tbe  defendant] 
Oardy,  being  a  merdiaQt,  labscribed  a  bill  of  £46  19«,  payable  tol 
BLaokman,  or  bis  order ;  that  Blaokman  indorsed  jC4S  At.  of  it  payable! 
to  the  plaintifl^  Ao.  The  defendant  pleaded  an  inaoffioient  plea.  The| 
plaintifE  demurred,  and  the  defendant  joined  in  demurrer.  And  adJ~, 
judged  p«r  totam  Oariam,  that  the  declaration  is  ill.  For  a  man  oan-j  i 
not  apportion  mcb  peraonal  contract,  for  he  cannot  make  a  man  liaUoj 
to  two  actions,  where  by  tbe  contract  be  ia  liable  bnt  to  one.  As 
A.  graots  a  rent  charge  of  £20  per  aDDom  to  B.,  B.  granU  £10  to  C. 
C*  oanoot  oompel  tbe  tarretmant  to  attorn.  So  if  lands  are  conveyed 
with  warranty  to  A.  and  B.,  tbeir  heirs  and  SMigns,  if  partition  be 
made,  the  warranty  is  eztinot.  See  Hob.  26,  Roll,  and  Osborne's  Case. 
Bat  if  in  the  principal  ease  the  plaintiff  bad  acknowledged  the  receipt 
of  tfae  £8  16«.,  tbe  declaration  had  been  good.  And  though  it  waa 
objected  by  Jfr.  SbrAejft  for  tbe  plaintiff  that  the  plaintifE  has  made 

1  rMi4BM.AI«.868l,8N;  SLav.SU. 
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payment  ot  a  part  to  be  part  of  the  coBtom,  and  therefore  it  was  well 
enongh  by  the  oustom,  Holt,  C.  J.,  answered,  that  Has  is  not  a  par> 
ticular  looal  oaatom,  but  me  oommon  ctiatom  of  merchante,  of  which 
the  law  takes  notice ;  and  tiierefore  the  court  oannot  take  the  custom 
to  be  BO.  And  the  whole  court  were  of  opinion  that  judgment  ought 
to  be  entered  for  the  defendant.  But,  upon  the  importonity  of  Mr. 
Northey,  leave  was  given  to  the  plaintiff  to  discontinue  upon  payment 


EAST  V.  BS3INGT0N. 

I>  THS  Qdbbii's  Bench,  Michaslmjls  Tbbh,  1708. 

[BBparttd  in  T  Modem  Aipertf,  80.] 

An  action  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
d«olaring  npoD  the  custom  of  merchants,  and  that  A.  to  whom  the 
bill  was  made,  indorsavit  super  biUam  prod,  content.  biUa  prted.  to 
him  the  plaintiff  Bolvend. 

And  here  it  was  agreed  by  the  court:  that  "indorsement" 
term  known  in  law,  and  signifies  a  writing  on  the  back  c 
or  parchment  containing  another  writing. 

To  this  declaration  two  exceptions  were  taken  in  arrest  of  judg- 
ment: first,  that  the  words  of  the  indorsement  were  not  signifi- 
cative enough  to  pass  the  property  of  tbe  bill  to  the  plaintiff, 
according  to  the  custom  of  merchants.  The  second  ezcepticai  was, 
that  it  appears  there  were  three  bills  for  the  same  sum,  and  that 
whereon  the  action  is  brought  was  the  first,  and  says,  "  my  second 
or  third  not  paid,  pay  this  my  first." 

But  per  Curiam.  However  that  matter  would  have  been  on  demur- 
rer, it  will  be  well  after  verdict;  for  if  the  second  or  third  were  paid* 
there  had  been  no  promise  at  all,  for  the  promise  is  conditional  to  pay 
this,  if  the  second  or  third  be  not  paid ;  therefore  if  the  second  or 
third  were  paid,  the  jury  could  not  find  for  the  plaintiff,* 


jment "  is  a  V\ 
c  of  a  paper  !'• 


1  Anon.,  8  Salk.  TO  j  Oridg*  v.  SherborM,  11  H.  &  W.  878,  ptr  Arke,  B. ;  Bibb 
V.  Skinner,  2  Bibb,  67 ;  Elledga  v.  Stnugtm,  2  B.  Hdn.  81 ;  QslUopulli  Bank  v.  Trim- 
ble, 6  B.  Mod.  699;  Don^ui  v.  Wilkraon,  0  Wend.  6ST;  Hardn  r.  H&jei,  Bubee, 
tas ;  Bughei  n.  KIddell,  S  Bay,  SM ;  Tiank  t>.  EElgler,  88  Tex.  806,  odciW. 

Cotif.  Flint  ■.  FUnt.  6  AIL  8i.  —  £d. 

■  Bee  BUrka  v.  Cheeteman,  Cartfa.  609,  and  Wegenlnfle  b.  Eeene,  1  Stra.  S28; 
when)  it  i*  held  that  thii  allegation  u  nnneeetaary  after  judgment  bf  defaolt,  ih'  on 
demnrrer  to  the  replication.  See  alio  Hotham  e.  Bait  India  Company,  1  Tenn  Bap. 
MO ;  Collin*  d.  Gibbi,  3  Bdit.  B99. 
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And  as  to  the  first  eiceptJon  they  held  that  that  voald  be  likfr 
wise  good  after  verdict;  for  withont  finding  an   indoraement,  they 
eonid  not  find  for  the  pluntiff.^    And  it  ia  not  true  to  aay,  that  at 
thia  rate,  and  for  this  reason,  it  may  be  siud,  if  there  were  no  manner 
of  indorsement,  that  defect  would  be  cnred  by  verdict ;  for  here  there 
ia  N  kind  of  an  indorsement  set  forth,  and  the  jury  conld  not  find  for 
the  pl»ntifC  withont  finding  this  to  be  a  good  indorsement,  and  snch 
as  amonnts  to  an  agreement  to  have  the  money  paid  to  the  plaintiff. 
A  bill  of  exchange  may  be  accepted  by  parol,  bnt  not  transferredU 
otherwise  than  by  writiog  upon  the  back  of  it ;  and  that  transfers  the  I  < 
property,  by  the  cnstoni  of  merchants.    And  they  put  the  case  of  debt  y 
for  rent,  by  the  grantee  of  reverwon,  without  showing  attornment, 
and  helped  by  verdict;  and  so  in  case  of  bargain  and  sale,  pleaded 
without  enrolment,  good  after  verdict. 

Holt,  C  J.  If  a  man  write  on  tbe  back  of  s  bill  of  ezchange,r 
•*  This  is  to  be  paid  to  J.  S.,"  or,  "  The  content*  of  this  bill  to  be  pwdi 
to  J.  S^"  and  set  his  hand  to  it,  it  will  be  a  good  indoreement.  1j 

Quare  pro  me.  Why  not  a  declaration  of  trust  ?  But  if  there  be 
no  indoraement  at  all  set  forth,  the  verdict  cannot  help. 

And  judgment  teat  ffiven/or  the  plaintiff.' 

1  SMFInkiiej>.HiU,lLd.  Hvn&' 

*  A  pajee 01  inbtequeot party  wbo  writ«i  more  wordi  of  aiiignment  nponablllY 
or  not«,  •. ).,  "  I  bvtbj  utlgo"  &a,  or  " I  twre  Mid  thli  noCa,"  Ac,  cannot  be  I 
char^  M  an  Indorwr.  L^on*  r.  Divelbit,  S3  P«.  186;  Kilpttrick  v.  HMton,  S  |j 
Brer.  fi-Jj  CFo«b7  e.  Roab,  16  Wii.  Sie  {lemblt). 

The  JeciiloDi  to  tha  contnrj  in  Hendenon  c.  Ackelmtre,  6S  lad.  MOj  Sanda  ct 
Wood,  1  Iowa,  208  ;  Sean  n.  Laatx,  47  Iowa.  068  (but  aee  Franklin  v.  Twoguod,  18l'. 
Iowa,  616 ;  25  laws.  620,  i.  o.) ;  Adami  v.  Blethen,  60  Me.  19,  are  clearly  trroneoju.  [j 
See  alio  Marka  e.  Herman,  24  La.  An.  836.  ' 

FurilienDOre,  an  aatisniuent,  not  being  an  indoraement,  cannot  openita  aa  a  tmn»J 
fer,  kccording  to  tbo  law-merohnnt,  but  will  give  to  one  claiming  ander  it  m  againM 
partiej  antecedent  to  tbe  MilgnoT  toetcly  the  right*  of  an  aagignee  of  an  onlinary 
ehoae  in  action.  Anita  v.  Yeooiaot  (Mlcliigan,  187S),  T  C.  L.  J.  197.  But  aee  eontra, 
Cioiby  V.  Ronb,  IS  Wla.  616 ;  Bang*  n.  Flint,  S6  Wi*.  644. 

Deabler  v.  Guy,  6  Ala.  ISO,  and  Rowe  v.  Hawkiiu,  16  Ind.  446,  decide  nothinfrf* 
man  Vmn  that,  in  Jorladioticni  in  which  ehoeei  in  action  are  aMlgnable,  oiie  (rlaiiniiig| 
ander  auehao  anignment  BUif  ine  prior  partie*  In  hit  own  nam*.  —  Bo,  ^ 
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SMALLWOOD  «.  YBTUrON. 

MlOK&BUUJI  TXBV,  1721. 
[S^mttd  in  1  Sbmgt,  47&] 
Oasb  hf  otigiaal  in  B.  R^  and  dedarei  againat  the  defendaiit  ■ 
tiiilorser  of  a  promissory  note ;  and,  after  getting  out  the  note  and 
indorsement,  he  goes  Od,  that,  vittut«  iruie,  the  defendant  beoame 
chargeable  with  the  payment  of  the  money  tecundum  tenortm  of  the 
indorsement.  The  defendant,  upon  oyer  of  the  original,  pleads 
abatement  that  the  oharge  against  him  ought  to  be  according  to  thel 
tenor  of  tlie  note,  and  not  of  the  indorsement.  And  Strange, pro  def^ 
inuBted  that  it  might  be  that  the  indorsement  appointed  the  money  to 
be  paid  at  a  different  time  fi-om  what  is  mentioned  in  the  note;  which 
are  terms  that  the  indorser  cannot  lay  upon  the  party  who  made  the 
note.  Sappose  the  note  be  payable  May  1,  surely  the  party  to  whom 
it  is  g^ren  cannot  say,  I  appoint  the  contents  of  this  note  to  be  paid  to 
■  J.  8.  npoD  April  1,  Or  if  he  should,  yet  the  other  will  not  be  bonnd 
to  pay  it  till  May.  And  if  be  is  charged  according  to  the  terms  of  tlte 
indorsement,  his  only  remedy  most  be  to  traverso  tlie  being  chained 
otherwise  than  according  to  the  tenor  of  Uie  note.  And  as  to  the  ob- 
jeotion,  that  in  ooanta  npon  promissory  notes  there  is  no  ocoaoion  to 
lay  any  express  assnmput,  and  therefore  the  whole  may  be  rejected, 
he  answered,  that  where  the  pleader  does  not  rely  npon  the  first  part 
of  the  case  he  makes,  bat  goes  on  further,  and  alleges  other  matter,  he 
by  that  gives  the  other  side  an  opportunity  of  traverung  the  last  mat- 
ter ;  as  Latw.  108. 

Bed  per  Curiam.    There  is  no  ocoauon  to  pray  in  ud  of  that  obji 
tion  here,  where  the  action  is  agdnst  the  indorser.    It  is  true  be  ct 
not  lay  a  charge  npon  the  giver  of  the  note  in  a  manner  different  from 
the  terms  of  it ;  but  he  may  charge  himsdf  if  he  pleases,  for  every 
indorsement  is  the  same  as  making  a  new  note ;  and,  if  the  note  be 
payable  May  1,  and  the  indorsement  appoints  it  to  be  April  I,  as  to 
the  indorser,  this  is  a  promiasory  note  payable  April  1.    If  this  was 
an  action  ^^unst  the  ^ver  of  the  note,  there  mi^t  be  more  in  t~ 
algection.  Jlaponda  ouater  affordJ 

'  Sw  Hanej  r.  SupUm,  8  Duu,  916. 

Tbe  CM*  of  Rnual  v.  lauptafb,  vhioh  prapsrij  bekmg*  In  thli  Metloii,  wQl  be 
fonodiD  the  Appendix  to  thliToIame,  p.  884.  —  Ed. 
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!bi  THB  CotntT  or  Appials,  Mi.BTi.un>,  Jura,  1828. 

[Brporttd  in  B  Borru  j-  Jaluu<m,  140.] 

Affbu.  from  Baltimore  Connty  Court.  Aiiwnp»it  hy  Oie  pUiittifti 
(now  appellants)  on  a  promisBory  note  drawn  hj  Latimer  and  Ljroal 
in  £aTor  of  the  defendant,  uid  hj  him  indoreed  in  blaolc*  On  Um 
defendant's  prayer,  vbioh  was  a  general  one,  the  County  Coart  (Han- 
son, A.  J.)  directed  the  jnry  that  the  pluntifi  were  not  entitled  to 
recover.  The  plaintifEs  ezoepted  and  iq>pealed,  the  verdict  and  judg- 
ment being  gainst  them.  The  cause  was  Bnbiiutt«d  without  argn* 
ment. 

BvcHA^AK,  Tf-inTTi,  MiBTDT,  and  DoBsxY,  JJ.,  On  the  bench. 
Wirt  (Attorney-General  of  the  United  States),  for  the  appellants. 
I       Msath,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

DoBsxT,  J.    We  ooncnr  in  the  opinion  given  by  the  court  belov.^ 
The  plaintiff  did  not  dednoe  a  regalar  title  to  the  note.    True  it  ii^, 
that  the  defendant,  by  indoinng  the  note  in  blank,  conferred  anl  | 
authority  on  the  plaintjfi  to  fill  up  the  indorsement,  bnt  he  omitted 
to  do  it ;  and  it  was  decided  by  this  court,  in  the  case  of  lUnggold  v, 
Tyson,  at  December  term,  1810,  uid  in  Hudson  v.  Goodwin,  6  Hair. 
&  Johns.  115,  that  an  indorsee  oonld  not  maintain  an  action  on  a  note   1 
payable  to  order,  unless  the  indorsement  was  filled  np  at  the  time  it 
waa  offered  in  evidence.    As  this  point  is  decisive  against  the  plain- 
tiffs, it  is  unnecessary  to  inquire  whether  the  facts  stated  in  the  bill  of 
exceptions  did,  in  point  of  lav,  amount  to  due  notice  of  the  dishonor 
of  the  note.  Judffment  affirmed.* 

>  Onljr  M  moch  of  the  case  it  glren  u  reUlM  to  ths  raUdlt^  of  the  indorse- 
ment.—Ed. 

•  Bremter  *.  Duis,  1  Boot,  366 ;  Blnrgold  v.  Tjwo,  8  Bar.  k  3. 172 ;  HndsoB 
V.  Qoodwin.  G  Hbt.  &  J.  US ;  Peulee  d.  Robbini,  8  Met  164 ;  Wiggins  v.  Rector. 
1  Ho.  478 1  Menmrd  v.  WilUnion,  8  Ho.  92 ,-  BUur  v.  Coriey,  2  Penningt.  191,  actord. 

Ugg*  a.  Andrein,  8  Alk.  628;  SBiryer  v.  Fatterton,  11  At*.  628;  Poorman  v.  ' 
ma*,  86  C«l.  lis ;  OilUian  v.  Btata  Buk,  8  lU.  246 ;  Bowers  v.  Treror,  6  BkckC 
Sf ;  CUrk  a.  Walker,  6  Blackf.  82 ;  Benj  v.  Jones,  10  Ind.  226 ;  Hoore  v.  FondletoB, 
IS  Ind.  481;  lUcb  v.  Starbnck,  61  Ind.  87  j  Sprigg  v.  Cunj,  T  Hart.  a.  s.SSS; 
3rilBm  V.  Jacobs,  2  Ia.  1B9 ;  M'Donald  v.  Bailey,  14  He.  101 ;  Cbewnlng  r.  Gate- 
Vood,6HlB>.662;  Greenough  v.  Smead.  8  Oh.  St.  416.  cwKtb. 

Conf.  Whitl«n  v.  Harden,  0  AU.  408 ;  Weit  «.  MeierTe,  17  N.  H.  482 ;  Croaor  p. 
Ghamben,  Spencer,  266,  269 ;  Gardner  v.  WilllamKin,  4  Ired.  266. 

The  blank  indorHment  ma^  be  flUed  up  at  Um  trial.    Lucas  *.  Hank,  Bansss, 
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HENRY  S.  BELCHER  tJ.  NORMAN  A.  BMITH. 

Ix   TDB  SlTFBEirB  JUDICIAL   ColTBT,   MaSSACHDBSTTS,  SbPTBHBXS 

Tbhk,  1861. 

[Rrperttd  i-  7  C«Mttg,  48S.] 

This  tras  an  aotion  of  asaumpait  on  a  promiMory  not«,  bearing;  daU 
of  Jaa,  16,  I8&0,  and  payable  to  the  defendant  or  his  order,  on  demnnd 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Hoar,  J.,  the  fol- 
lowing  faoti  appeared :  The  defendant  on  the  8d  of  Febraary ,  1860, 
transferred  this  note  to  Field  &  Leland,  in  payment  of  a  debt,  and 
wrote  his  name  on  the  back  of  the  note,  with  these  words  over  it 
"  I  hereby  guarantee  the  within  note."  Field  &  Leland  snbsequently 
transferred  the  note  to  the  plaintiff,  and  indorsed  upon  it,  over  their 
signatnre,  these  words :  "  For  value  received  pay  to  Henry  S.  Belcher 
at  his  own  risk."  The  defendant  objected  that  the  plaintiff  could  not 
mtuntain  ftn  action  in  his  own  name,  on  the  defendant's  indonement; 
that  it  showed  a  contract  of  guarantee  with  Field  A  Leland,  and  was 
not  negotiable.  But  the  court  rated  that,  although  the  contract  of 
guarantee  was  not  negotiable,  the  effect  of  the  transfer  of  the  note 
from  the  defendant  to  Held  &  Leland  with  the  indorsement  upon  it 
was  snch  as  would  have  authorised  Field  &  Leland,  and  wonld  authorise 
the  plaintiff  to  write  over  the  indoraement  the  words  "pay  to  Field  t 
Leland  or  their  order; "  and  the  plaintiff  was  permitted  by  the  court, 
agiunst  the  objection  of  the  defendant,  to  write  those  words. 

The  plaintiff  having  obtained  a  verdict,  the  defendant  excepted  to 
the  above  ruling. 

C.  P.  Huntington,  ioT  the  defendant. 

E.  Clark,  for  the  plaintiff. 

Dbwst,  J.  The  question  raised  in  the  present  case,  of  the  right  rtf 
the  pltuDtiff  to  m^ntun  an  action  as  indorsee  of  the  promissory  note 
sued  upon,  was  fully  considered  by  us  and  settled  in  the  recent  case  of 
Tuttle  D.  Bartholomew.'  Upon  a  review  of  the  question,  and  compari- 
son of  the  conflicting  decisions  and  grounds  upon  which  they  were 
placed,  the  court  were  of  opinion  that  where  the  name  of  the  payee  ofTl 
the  note  was  indorsed  on  the  back  of  the  note  in  no  other  form  thanjl 
as  a  signature  to  a  guarantee  folly  written  out  and  expressed,  leaving  11 

IE3 ;  Pickett  v.  Steirait,  12  Aliu  202;  Edwirdi  v.  Scnll,  11  Ark.  S2&;  Crotlcey  v. 
Skinner,  44  111.  321 ;  Cope  v.  Daniel,  0  Dana,  416;  CoDdon  n.  Pearce,  4.3  Hd.  S3; 
Furfield  v.  Aduni,  18  Pick.  SBl ;  Konit  v.  Badger,  0  Cow.  449 ;  JohiuoD  v.  Hooker, 
IJoneifN.  Ca.),  29i  Reei  t>-  Conococlieacae  Bank,  S  Band.  S3Q.  — En. 
•  12  M«t.  462. 
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nothing  for  implication,  this  waa  not  snch  an  indoTaement  as  aathoi^T\ 
tzcd  a  aabsequent  holder  of  the  note  to  ane  npon  it  aa  indorseo.  It  in  11 
tmo  there  was  the  farther  objection  in  that  oaae,  that  the  gaarantea 
waa  signed  not  only  hj  the  payee  of  the  note,  bat  also  by  another 
perBon,  and  in  the  form  of  a  joint  gaarantee.  But,  IrrespectiTe  of 
that,  the  conrt  were  of  opinion  that  the  plaintiff  could  not  enforce  the 
payment  of  the  note  by  a  suit  in  bis  own  name,  ae  indorsee. 

Ifete  trial  ordertd.^ 

>  Hat  a  payee  or  mbaeqiicnt  putj  who  writes  a  gnsnmtee  Bpon  a  bill  or  notd  Isll 
Mrt  liable  M  IndorwT  ii  now  veil  tettled.  Enkine  f.  M'LeDdun,  1  Stew.  Sl;DaTii|f 
».  Campbell,  8  St«w.  819;  Bltsell  v.  OonAy,  81  Conn.  47  liaUi);  SprinBrr  r.  Hat- 
chtaiioD,  19  Me.  869 ;  Taylor  v,  Blnney,  7  Hs*i.  479 ;  Tinker  e.  MuCattley,  3  Uich 
1S8, 198  [lemble) ;  I^monrienx  ■>.  Bewit,  6  Wend.  807;  Miller  e.  Gaiton,  2  Hill.  188; 
Brown  B.  CurtiM,  2  Comit  9SS;  Brewiter  v.  Silence,  4  Seld.  207,  SH;  Small  r. 
UaaD,lBo*w.  862;  SmtU/i'.  Ekel,  1  Watt*  ft  S.  208;  Torloy  v.  Hodge,  8  Hamph. 
TS;8mithii.D[ckinioii,aHampb.  201;  Fosters.  Barney,  8  Vt.  60;  Crotby  c.  Bonb, 
IS  Wii.  SI6  (KmbU). 

See  contra,  Tannnt  r.  Airtold,  81  Ga.  £10;  Upham  v.  Prince.  12  Mau.  14  (aver- 
nJed);  L^gett  r.  SayinoDd,  6  Hill,  089  [averaiid);  Bell  v.  Johnion,  4  Terg.  IM 
iimmUd) ;  FutridBS  v.  DbtIi,  20  Tt.4e9. 

Nor  \»  a  Kuarantee  in  nny  isnu  negotiable,  whether  made  by  a  payee  or  *nb-ft 
sequent  party  to  a  bill  or  note,  H'Doal  v.  Yeomani,  B  Watti,  861 ;  or  written  npoal 
the  Instrument  by  one  not  a  parly  to  It,  Iriih  v.  Cutter,  31  Me.  586 ;  True  v.  Fnl-Q 
)er,  21  t^ck.  140 ;  Ten  Ejck a. Brown,!  Chandl.  161 ;  S  Pinney,  462,  b.  o.  ;  Beckley  «. 
Ecker,  8  Barr,  292;  North nmberland  Bank  v.  Eyer,  68  Pa.  97  {tKbU),  (lee  centra, 
Webster  ir.  Cobb,  17  III.  460] ;  or  contained  Id  a  Mpurate  initmment,  Watson  v.A 
UclAreo,  ig  Wend.  667 ;  26  Wend.  426,  s.  0.  " 

Accordingly,  althongh  in  jnriidictioni  in  which  by  itatnte  choaei  In  action  bsTe] 
been  nude  suignable,'a  guarantor  may  be  charged  in  an  action  brought  by  a  remote 
bolder  in  bli  own  name,  Killlsn  ir.  Aahley,  24  Ark.  Gil ;  Cole  r.  MerchanU'  Bank, 
SOInd.  860;  Unt  Bank  e.  Carpenter,  41  Iowa,  616;  Cooper  c.  Otdrick,  22  Bsrb. 
HB,  the  guarantor  may  set  up  any  defences  which  would  hold  in  an  action  betweeJ 
the  Immediate  parliei  to  the  guaranty,  LotI  e.  Mendell,  1  Ddt.  77;  Gallagher  dJI 
White,  81  Barb.  92.  See  eaitra,  Webiter  t>.  Cobb,  17  111.  469 ;  and  cont  Opdyke  v. 
PadOc  B.  B.  8  Dill.  55. 

Couiiitently  with  the  doctrine  itated  above,  a  guarantee,  not  being  an  Indorse-^ 
ment,  cannot  operate  ai  a  tranifar  according  to  the  law-merchant,  but  will  glre  to ! 
one  claiming  under  it  ai  against  partiea  antecedent  to  the  guarantor  merely  the  I ' 
right!  of  an  aiiignee  of  an  iH^inary  chose  in  action.  CanSeld  v.  Yanghan,  S  Hart,  li 
683;  Tnttls  t.  Bartholomew,  12  Met.  4^  (oTerrnling  Blakely  f.  Grant,  6  Mas*.  884). 

The  contrary  doctrine  aiaerted  in  Bisiell  e.  Gowdy,  81  Conn.  47  (lemble) ;  My- 
rick  r.  Eaaej,  27  He.  9;  Heard  v.  Dubuque  Bank,  8  Nebr.  10^  Barrett  e.  May,  S 
Ball  1;  Moaely  v.  Giaydon,  4  Strob.  7;  Benton  e.  Fletcher,  81  Vt.  418  itemtie) , 
CnAy  V.  Bonb,  IB  Wis.  616  (wmUe),  ii  indefeniible. 

Herring  r.  Woodhnll,  19  111.  92;  ChUds  v.  Daridion,  38  HI.  487  ;  Kaasman  ». 
Woiiick,  ai  Oh  ^'  »tfi  ■  May  v.  Hancock,  1  BaJL  299,  dedde  nothing  more  thanY', 
tha^  In  jnrisdictioiu  In  which  chose*  in  action  are  aiiignable,  one  claiming  nni)|I  1: 
mh  a  guarantee  may  lue  prior  parties  In  hi*  own  name.  —En.  u 
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SECTION  n. 
An  £idoriement  mutt  be  in  Writing  upon  ihe  BiU  or  JVbC*. 

UOZOK  AiTD  Othxbs  v.  fulling  xm  Othxbs. 
At  Kisi  Pbhtb,  oobah  Lobd  ELLXHBOBOiraB,  Jtrrr  21, 1814 

[R^Mrttd  m  4  CampbiB,  60.) 

This  vaa  an  acUon  (^nst  the  defendants  as  indorsera  of  a  bill  <d  \ 

exchange  tor  £500,  draim  b^  P.  Maodongal,  payable  to  hia  own  order, 

aooepted  by  Hailet  &  Co.  I 

The  plaintiffs  were  holders  of  another  bill  for  the  same  amonnt, 

accepted  hj  the  defendants.    On  the  19th  of  July,  1818,  being  called 

opon  to  pay  it,  they  said  they  had  lent  tbat  bill  to  J.  D.  May,  who  had 

promised  to  provide  them  with  funds  to  meet  it,  and  they  should  call 

npon  bim  to  comply  with  his  engagement.    The  plaintiffs'  agent  thed 

saw  May,  who  proposed  that  they  should  take  the  acceptance  of  HalJ 

let  3e  Co.  in  payment.    This  was  agreed  to,  on  condition  that  the  dH 

fendasta  indorsed  it ;  and  May  promised  to  procure  tbeir  indorsement. 

The  proposed  arrangement  was  then  mentioned  by  the  agent  to  thel 

t  ^   defendants,  who  agreed  to  it;  and  one  of  them  sud  he  woald  go  andl 

,\  indorse  the  bill.    On  23d  Jnly,  the  plaintiSs  received  from  May  thej 

^     bill  in  qnestioti,  purporting  to  be  indorsed  by  the  defendants;  and,  the 

^       nextday,  the  former  bill  was  delivered  up  to  him.     The  indorsementt 

"^     was  not  the  handwriting  of  the  defendants,  bnt  tnmed  oat  to  be  ft 

toTgOTJ.  ' 

It  was,  nevertheless,  contended  that  they  were  liable  as  indorsera, 
on  the  ground  that  the  indorsement,  under  these  circumstancea,  must 
be  taken  to  have  been  made  with  their  anthority. 

Lobd  Ellbmbobouoh.  Ton  cannot  eatablish  any  agency  to  inri 
dorse  the  bill.  When  the  promise  was  given,  the  bill  does  not  ^peai 
to  have  existed ;  and  all  was  in  Jieri.  The  defendants  might  faava 
repented,  and  refused  to  indorse.  They  may  be  liable  for  a  breach  on 
Iffomiae;  bnt  they  cannot  be  sued  as  indorsers  of  the  bill.  li 

J^taint^f  nonnttui.* 

I  TDadBCtoaBNiki.  B(Histoii,lHaTrfiig.92Sta(MFiA— b. 
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GEORGE  DILLET  YOUNG  v.  REUBEN  THEODORE  GLOVER 

iXD  EDGAR  AUGUSTUS  GLOVER. 

Zir  THB  Qoxxit'b  Bxitoh,  ArsjL  28,  1857. 

[Reporttd  «  8  JuTiM,  Stw  StrUt,  687.] 

DmaLAMinon  stated  that  the  plaintil^  by  his  bill  of  exchange,  then] 
orerdne,  direoted  to  William  Booth,  required  William  Booth  to 
pay  to  the  plaintifiTs  order  £54  9g.  three  months  after  date,  and  the 
plaintifE  indorsed  the  same  to  the  defendants,  who  indorsed  the  same 
to  the  plaintiff.  Presentment  and  dlehoiior.  First  plea:  that  ibe_ 
defendants  did  not  indorse  the  said  bill  of  exohange  in  manner  and 
form.  Isane  thereon.  On  the  trial  before  Wightman,  J.,  at  the 
sittings  in  Z<ondon  duing  this  term,  it  appeared  that  the  plunUff, 
having  a  claim  against  Booth,  proposed  to  give  his  aooeptance,  in- 
dorsed to  the  defendants ;  thereupon  tbe  pluntiff  drew  the  bill,  and 
Booth  accepted  it;  the  bill  wss  tfien  taken  to  the  defendants,  who! 
wrote  across  the  face  of  it,  under  the  words  "Accepted, William' 
Booth,"  "  B.  &  E.  Gloyer."  It  was  objected  that  the  name  of  the 
defendants  being  written  on  tfae  face  of  the  bill,  the  bill  was  not 
indorsed  according  to  the  custom  of  merchants.  A  verdict  was 
entered  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a 
nonsuit. 

April  27.' — 7Vn<J(i/ ^^nson  moved  for  a  rule  to  show  oatise  ac- 
cordingly. [Lord  Cakpbeix,  C  J.  Generally  speaking,  it  is  wholly 
immaterial  on  what  part  of  the  paper  the  name  of  a  party  to  the 
instmment  is  written.  In  the  case  of  an  attesting  witness  to  a 
will,  it  has  been  held  that  it  is  immaterial  where  the  name  was 
signed.  It  is  allowed  tliat  if  the  name  had  been  written  on  the 
back  of  the  bill  the  defendants  would  have  been  liable  aa  indor- 
sers ;  and  the  only  objection  is,  that  the  name  is  written  on  the  &ce 
of  the  bill.  But  they  conld  not  be  the  acceptors  of  the  bill,  because 
they  were  not  tJie  drawees,  and  it  is  only  in  the  capacity  of  indorsers 
that  they  oould  be  liable ;  in  the  nature  of  things  they  are  the  indor^ 
sera.]  Bills  of  exchange  mast  be  treated  as  regulated  by  the  custom 
of  merchants,  and  mischief  would  arise  from  allowing  a  departure 
from  the  order  in  which  the  parties  to  a  bill  sign  their  names.  Where 
the  back  of  the  bill  is  ^ed  with  the  names  of  indorsers,  an  additional 
induTser  is  provided  for  by  an  "jjinTiyi. "  The  signature  of  the  de- 
faidants  violates  the  word  "  indbrsemen tj^nd  they  would  not  be  tble 

1  Bdbn  Lori  CiiBpbell,  C  J.,  Tn«htmsn,  Brie,  sod  Cromptt^  JJ. 
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to  Biie  a  BubBequent  indorsee.  [Losd  CAifPSBLL,  C.  J.  Suppose  Ute 
drawee  wrote  ■■  accepted  "  on  the  back  of  the  bill,  wonid  it  not  be  a 
valid  aoceptaooe?  It  cannot  be  maintained  that  a  sigDatore  od  tb« 
face  of  the  bill  hf  the  payee  is  void.  Sooh  a  signatare  most  operata 
as  an  indoreement.]  Our.  ado.  nuft. 

April  28.  —  LoBD  Cahpbbix,  C.  J.,  said  this  was  an'action  bythe^ 
iDdorsee  of  a  bill  of  exchange  against  the  iodorsers.  All  was  regular, Cj 
except  that  the  indorsement  was  written  od  the  face  cf  the  instramentl 
instead  of  the  back.  Bnt  the  indorsement  was  clearly  proved  to  beil 
written  by  the  defendants  as  indorsen,  and  we  are  of  opinion  thejH 
hereby  make  themselves  liable  as  iodorserB.  It  is  quite  immatfrUjI 
rial  whether  it  was  written  on  the  back  of  the  instrameDt  or  on  tha  li 
taoe,  and  therefore  there  will  be  no  rule.  Sula  rij^ued.^    ■ 


FRENCH  V.  TITBNER. 

Ik  thb  StrpsEMB  Court,  IimuNA,  Notbhbbb  Tebx,  186& 
[Rtported  in  IS  Indiana  ReporU,  69.] 

Appeal  from  the  Ohio  Circnit  Conrt. 

WoBDBiT,  J.  Snit  by  French  against  Turner.  The  complunt  con* 
tiuDed  three  paragraphs  or  counts,  to  each  of  which  a  demurrer  wai 
sustained,  and  final  judgment  was  rendered  for  the  defendant. 

French,  having  excepted  to  the  ruling,  brings  the  case  here  for 
revision. 

The  first  count*  states,  in  sabstimce,  that  on  Nov.  6, 1852,  one  JohtA 
Bodle  executed  and  delivered  to  Abel  C.  Pepper  a  mortage  onj 
cer tarn  land,  therein  described,  to  secnre  the  payment  of  (1,100,  evi-j 
denced  by  ten  promiMory  notes  of  that  date,  each  for  tllO;  onel 
payable  in  a  year  from  date,  and  one  maturing  each  year  thereafter  t 
until  they  all  become  dae,  with  interest  payable  annually.  That  int 
September,  1854,  Pepper  aaaigned  and  transferred  the  mortgage  and  I 
notes,  by  indorsement  on  the  mortgf^e,  to  the  defendant,  TumerJ 
That  Turner,  in  January,  1858,  for  value  received,  transferred  th«~\ 
mortgage  and  notes  to  the  plaintiff,  by  indorsement  in  writing  on  the  / 
mortgage.    The  morl^^age  and  notea,  together  with  the  aasignmeovl 

1  Ex  partt  Tatet,  27  L.  J.  Bank,  D ;  Armfleld  e.  Allport,  27  L.  J.  Ex.  42  (mhUs)  ; 
Heninsr.Woodhull,  29  111.98;  Glbion  v.  Powell,  T  Mln.  60;  H«1dm  v.I>ulM)ta,M 
H.  J.  259,  acanH. 

Conf.  Bex  r.  BlgB,  1  Stra.  IB;  B  F.  Wmi.  419,  a.  a.  — Es. 

■  Onlf  M  mnch  at  the  cau  ii  given  a*  ittlataa  to  tUi  count.— Bn. 
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■re  Kt  oat.     The  auigcment  from  Tomer  to  the  plaintiff  on  thll 
mortgage  is  as  follows,  viz. :  — ■  I 

"For   value  received,  I  hereby  assign   the  within  mortg^e  aadj 

notes,  thcrun  described,  to  John  J.  French.  I 

"Jam.  2, 1858.  (Signed)  M08B8  ToBwaB."*! 

It  is  averred  that  the  note  which  became  <1ue  on  Nor.  6,  I8t8, 
and  the  interest  on  the  others  not  due,  remdn  dne  and  nnpaid.  That, 
for  the  notes  which  matured  before  Nov.  6,  I8&81  he  foreclosed  the 
mortgage,  and  the  mortgaged  premises  were  sold  for  t600,  being  fifty 
dollars  less  than  the  judgment,  interest  and  cost.  That  Bodle,  at  the 
Ume  of  the  execution  of  the  notes  and  mortage,  had  no  property 
•abject  to  exeontioD  except  the  mortgaged  premises,  nor  did  he  have 
at  the  time  of  the  maturity  of  any  of  the  notes.  That  he  is  still 
wholly  and  notoriously  insolvent,  having  no  property  subject  to  ex^ 
oation,  and  that  an  action  agunst  him  voold  be  unavuling;  where- 
fore, Ao. 

The  first  oonnt  is  evidently  based  upon  the  supposition  that  thtfl 
defendant  is  liable  as  an  indorser  of  the  notes.  This,  however,  is  nonl 
the  case.  In  order  to  render  him  thus  liable,  the  indorsement  of  theU 
notes  must  have  been  made  "thereon"  (1  R.  S.  1852,  p.  878),  or  f^-B 
haps  "on  another  paper  annexed  thereto  (called 'in  France  aUonf«), It 
which  is  sometimes  necessary  when  there  are  many  successive  iii-l| 
lorsements  to  be  made."    Story  on  Bills,  §  204.  VJi 

The  indorsement  in  question  made  upon  the  mortgage  refers  to  theP 
notes  as  being  therein  described,  and  is  not  npon  the  notes  or  nponli 
any  paper  attached  to  them.    Such  an  assignment  oonld  not  operate  |j 
to  transfer  the  legal  title  to  the  notes.    It  would  convey  an  equitable  T 
title,  authorizing  the  assignee  andor  oar  code  to  sue  tbereoa  in  hisi 
own  name,  bat  it  does  not  place  the  assignor  in  the  condition  of  al 
1^^  indorser.    By  such  an  assignment,  the  assignor  does  not  warrant|^ 
Uie  aolvency  of  the  maker  of  the  notes.    It  is  no  more  effectual  for 
that  parpose  than  a  parol  assignment  would  be,  —  an  assignment 
made  by  the  delivery  of  the  notes.    The  ease  is  analogous  to  the 
transfer  of  a  bill  payable  to  bearer  by  delivery.    **  If  it  is  payable  to 
the  bearer,  then  it  may  be  transferred  by  mere  delivery.     Bat  aU 
though  it  may  be  thus  transferred  by  mere  delivery,  there  is  nothingt 
in  the  law  which  prevents  the  payee  of  a  bill,  payable  to  himself  or  1 
bearer,  from  transferring  it  if  he  chooses  by  indorsement.    In  such  a  I 
oase,  he  will  incur  the  ordinary  liability  of  an  indorser,  from  which,  in  | 
the  case  of  a  mere  transfer  by  delivery,  he  is  ordinarily  exempt.     On 
Uie  transfer  of  a  bill,  payable  to  the  bearer,  by  delivery  only,  without ' 
mdon^nent,  the  person  making  U  eeases  to  be  deemed  a  party  to  tba; 
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bill ;  although  he  may  in  some  oaaes  incor  a  limited  reiponsibility  to  1 
the  person  lo  whom  he  Immediately  tranifen  it,  foanded  apoD  pur- 1 
ticalar  <uroumstanceB,  as,  for  example,  apon  bis  oxpreas  or  implied  I 
guarantee  of  its  genuineness,  and  bia  title  thereto."  Story  on  Bills,  J 
1200. 

The  defendant  not  beii^  liable  upon  the  notes  aa  indorser  thereof 
it  foUova  that  the  fint  eoont  ia  bad,  and  the  demorrer  thereto  vu 
properly  sustained. 

Par  C/uriam.    llie  judgment  is  affirmed,  -with  ooati. 

Jamea  S.  JeUey  and  WtUiam  8.  Sotman,  for  appellant!. 

A.  0.  2>ovm«y  and  M,  A.  JDoteney,  tor  appellees.* 

1  BopUrk  D.Fftge,S  Brock.  30;  HnU  v.  PlaDten' Bank,  6  Ab.TSl;  OooUnt. 
RldMnUon,  11  Ala.  880;  Bororn  v.  Ebi(,  ST  AU.  606;  Byma  v.  Ifv.  U  HL  4»i 
Fortter  v.  Duvt,  81  111.812;  Badgley  v.  Totnln,  88  Ql.  >£;  Keller  r  Wllllaau,  4» 
Ind.  604;Pntikllii  c.  Twi^ood,  18  Iowa,  616;  Initooe  «.  WUlUnuoa,  3  Bibb,  BS 
(•ntUf],  aceori. 

Jouea  D.  EIUoR,  4  La.  An.  808 ;  HomIt  r.  Qiajdon,  4  Strab.  7,  emtn. 

Conf.  Ontehfleld  v.  EMton,  IS  Ala.  SS7 ;  Folger  *.  CliMe,  18  VUk,  Mj  Cmhy 
>.BiMb,lSW1i.6ia;  Chipmuir.  Tnokv.aSWU.  48,40.— lb. 
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SECTION  m. 

Jft  One  but  the  Payet  or  a  Svttegumt  Holdtr  eamhean  Indontr 

BISHOP  v.  HATWARD. 

In  thx  Enra'B  Butch,  Not.  21,  1791. 

IBtperlnt  &  4  Tarm  S^Mrtt,  470.] 

Thb  pliunUfi  deolared  on  a  promiaaory  note,  made  hj  one  Collinfl, 
payable  to  the  plaintiff,  or  order,  and  afterwardi  indorsed  bjr  him  to 
the  defendant,  who  afterwards  r^dorsed  it  to  the  plaintiff  agun. 
After  verdict  for  the  plaintiff  on  the  genera]  issue,  a  motion  waa 
madebj 

Sower,  in  arrest  of  jndgment,  opon  the  ground  that  nothing  a{v 
peared  to  be  due  to  the  plaintiff  on  his  own  showing;  for  the  defend- 
ant would  be  entitled  to  recover  back  agtun  the  identical  sum  from 
the  plaintiff  for  which  he  had  now  obtained  a  verdict  against  the 
defendant ;  and,  therefore,  as  this  would  introduce  a  oirouity  of  ac- 
tion, which  the  law  does  not  permit,  the  declaratjon  was  bad  upon  the 
face  of  it 

J*tumer,  Ixme,  and  Dauneey  shoved  cause ;  oontending  that  there 
was  no  inatanoe  of  a  judgment  being  arrested,  because,  prima  fcusitt 
there  might  be  a  circuity  of  aetiou.  But  the  plaintiff  is  entitled  to 
maintain  his  verdict,  if  nothing  appear  which  is  necessarily  inoonaist- 
ent  with  his  demand  ;  and,  therefore,  if  any  oaae  can  be  stated  where 
apon  this  record  the  plainti^  according  to  justice  and  law,  would  not 
be  bound  to  refund  the  money  again,  the  court  will  presume,  after  ver- 
dict, that  snch  a  case  was  made  out  in  evidence.  Now,  suppose  it  had 
happened  that  the  plaintiff  had  refused  to  receive  this  note  from  Collins 
aa  a  satisfaction  for  his  debt,  unless  Hayward  put  hia  name  npon  it,  to 
which  Hayward  had  agreed,  and  had  delivered  it  agun  to  the  pliun- 
tifE,  his  name  as  payee  having  been  first  indorsed  npon  it  by  way  of 
form :  in  this  case,  no  doubt  Bishop  would  be  entitled  to  maintam  his 
action  as  snbaequent  indorsee  against  Hayward;  and  yet  Hayward 
oould  not  have  recovered  the  money  again  of  him  as  prior  indorser,  oa 
account  of  the  agreement  between  them.  That  was  this  very  case. 
The  objection  of  circuity  only  holds  where  there  is  necesBarily  an  equal- 
ity of  action.  Moor,  28,  But  it  does  not  neoessarily  follow  that  tba 
pUintiff'fl  recovering  here  will  tntrodnoe  a  oironity  c^  action.    Thn« 
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is  nothing  oontraiy  to  tbe  law  of  merchants  Sa  a  person's  being  Um 
indorsee  of  a  note  which  he  had  before  indorsed.  The  indorsement  is 
ao\j  prima  facie  evidence  of  consideration.  It  may  be  rebutted; 
and  it  might  have  been  proved  that  the  first  indorsement  to  Hayward 
Tas  without  consideration,  and  the  seoond  for  a  good  one.  And  this 
most  have  been  proved ;  otherwise,  the  plaintiff  could  not  have  recor- 
ered  a  verdict.  And,  if  the  defendant  had  bad  a  counter-demand 
upon  the  plaintiff,  he  shonld  have  pleaded  a  set-off;  bni  it  is  Jot  tuaal 
to  state  in  the  declaration  whether  tbe  indorsement  were  with  or  with* 
oat  consideration.  This  is  a  motion  in  arrest  of  judgment ;  and,  after 
verdict,  it  ronat  be  taken  that  every  thing  was  proved  necessary  to  en- 
able the  plaintiff  to  recover.  2  Bnrr.  899.  The  effect  of  this  verdict 
is  not  only  that  the  plaintiff  had  a  right,  under  the  circumstances,  to 
recover  ^piinst  the  defendant,  but  also  that  the  defendant  conld  not 
recover  the  same  sum  back  again  from  him  npon  the  note. 

LoBD  KsiTTOir,  C.  J.  It  is  an  invariable  rule  that  every  plaintiff 
most,  on  his  own  stating  of  the  case,  show  sufficient  to  entitle  him  to 
recover  judgment  against  tbe  defendant ;  and  it  is  a  rule  equally  dear 
that  every  instrument  ought  to  be  declared  on  according  to  its  legal 
import.  I  do  not  say  bat  that  there  may  be  ciroumat:inceB  which,  if 
disclosed  on  the  record,  might  entitle  the  plaintiff  to  recover  ag^nst 
the  defendant  on  this  note ;  but  we  are  now  called  upon  to  form  a 
judgment  on  the  title  which  he  has  disclosed  -,  and,  on  the  face  of  the 
declaration,  he  has  stated  the  note  as  a  legal  existing  note,  and  the 
indorsements  as  legal  existing  indorsements.  We  are  therefore  bound 
to  consider  them  to  be  so.  Then  the  case  stands  thus:  that  he,  the  plun- 
tiff,  being  the  original  indorserof  the  note,  calls  on  the  defendant,  who 
appears  on  t^ie  record  to  be  a  subseqaent  indorsee.  And  nothing  can 
be  clearer  in  law  than  that  an  indorsee  may  resort  to  either  of  the  pre- 
ceding indorsers  for  payment :  whereas  the  present  action  is  an  attempt 
to  revene  this.  I  admit  that  a  case  might  happen  in  which  the  plain- 
tiff might  have  stated  that  he  was  auhstsntially  entitled  to  recover  on 
Hiis  note,  —  e.  g^  that  his  own  name  was  originally  used  for  form  only, 
and  that  it  was  understood  by  all  the  parties  to  the  instrument  that 
tbe  note,  though  jiominally  made  payable  to  tbe  plaintiff,  was  substan- 
tially to  be  paid  to  the  defendant ;  but,  if  such  were  the  case,  the  note 
should  have  been  declared  on  according  to  its  legal  import,  as  was  held 
in  Minet «.  Oibsun.*  A  name  may  be  omitted  in  the  declaration,  if  the 
legal  operation  of  the  instrument  requires  it.  But,  in  this  ease,  tht 
plaintiff  has  stated  i^tcts  subversive  of  his  title. 

Bou.xn,  J.    The  conseqneace  of  supporting  this  judgment  vonU 

1  >  T.  B.  481;  H.  BL  Bep.  eaS. 


-c  by  Google 


UDOT.  III.3  PBimT  V.  IKKBS.  SS8 

be,  tliat  the  plunti^  nithoot  having  any  real  demand  on  the  defend* 
ant,  may  recorer  against  him  by  the  jndgmeiit  of  the  oonrt,  withont 
allowing  to  the  defendant  a  possibility  of  defending  himself.  For,  on 
the  trial,  it  vas  only  necessary  for  him  to  prove  that  the  note  in  qaea- 
tioD  was  given,  as  stated  in  the  declaration,  payable  to  the  plaintiffi 
that  it  was  indorsed  by  him  to  the  defendant,  and  by  Mm  reindorsed 
to  th«  [duDtifr.  The  defendant  cannot  deny  these  facts ;  on  proving 
niuoli,  the  judge  at  niti  priua  was  bound  to  say  that  he  iraa  entitled 
to  recover,  because  he  had  proved  the  whole  of  his  deolaration. 
Then,  having  obtained  a  verdict,  he  comes  to  this  court,  and  relies  on 
tiiat  verdict  as  oonclosire  that  he  has  a  oanse  of  aoUon,  on  the  ground 
that  this  court  must  presume  after  verdict  that,  if  the  case  supposed 
by  the  plaintiff  had  not  been  proved,  he  oonid  not  have  recovered  at 
nitiprmt.  But,  on  a  motion  in  arrest  of  judgment,  we  are  boand  to 
look  at  the  title  which  the  plaintiff  himself  has  stated,  beyond  which 
no  presumption  can  be  admitted.  The  oases  of  presumption  alluded  to 
are  where  the  plaintiff  baa  atated  a  esse  defective  in  form,  not  where 
he  has  shown  a  title  defective  in  itself.'  The  case  commonly  put  of  a 
presumption  after  verdict  is  where  a  feoffinent  is  pleaded  without  liv- 
ery; there  a  livery  is  implied  as  making  a  part  of  the  feoffment.  Bnt 
if  the  title  be  defective  on  the  face  of  it,  the  court  cannot  sustain  the 
judgment.  There  is  no  foundation  for  the  ai^ument  relative  to  the 
set-off;  for  the  statntes  only  enable  a  defendant  to  set  oS  one  debt 
•gainst  another. 
Fer  Oitriam,  Judgment  arre^ecL 


/OHN  FENNY,  simviviiTa  Pi.BTNBB  of  ROBERT  BROOEEB, 

«.  JOHN  ROSE   INNES.  "Iv-^.i  -^.^   -{^  •'"■■*  ^ 


In  the  Ezchsqueb,  Micbaelius  Tsku,  1834, 
[StparUd  i»  1  Crmpton,  Mitwon,  ^  R0K04.  ISd.]        ' 


AaBimPSiT  on  a  bill  of  exchange.  The  first  count  stated  that  onel  '  , 
WUliam  Wilson  made  his  bill  of  exchange,  and  thereby  requested!  ,w 
Henry  Wilson  ft  Co.,  twelve  months  after  date,  to  pay  to  his  (W.  W.'s)  j  * 
order  the  sum  of  £200.  It  then  stated  an  indorsement  by  W.  W.  to  ).•■'- 
the  defendant,  and  an  indorsement  by  the  defendant  to  the  plaintiff  \  '" 
•ad  Robert  Brookes.  The  second  count  stated  the  making  of  the  j 
ImU  aa  in  the  first  count,  and  an  indorsement  by  the  defendant  %t     '*''' 

Viit Bell.  N.  P.  830;  Bep.  tMup. Hudw.  118.  .  ^ ,. ..  ., 
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the  plfdotiff  Brookes  ^omitting  the  Btat«inent  of  the  indorsement  hj 
W.  W.).  The  third  count  stated  that  the  defendant  dreir  the  biU 
opon  the  same  drawees,  payable  to  fata  own  order,  and  that  ha  in- 
dorsed it  to  the  plaintiff  and  Brookes.  The  fourth  coant  stated  Uiat 
the  defendant  drew  the  bill  upon  the  same  drawers,  payable  to  the 
order  of  W.  W^  and  that  W.  W.  indorsed  it  to  the  plaintiff  and 
Brookes.  The  fifth  count  stated  that  W.  W.  drew  the  bill  upon  the 
same  drawees,  payable  to  big  own  order,  and  indorsed  it  to  the  plaintiff 
and  Brookes,  who  delivered  the  bill  to  the  defendant,  vLo  then  and 
there  indorsed  and  delivered  the  same  to  the  pluntiff  and  Brookes, 
The  deolaration  also  oontained  a  count  for  goods  sold  and  delivered, 
and  the  usual  money  oounta.  Plea :  the  general  issue.  On  the  trial 
before  Parke,  B.,  at  the  London  sittings  after  last  Trinity  term,  the  bill 
upon  which  the  action  was  brought  appeared  to  be  in  the  following 
form:  — 
"  £'^0  Os.  Od.  dth  Seft.,  1829.     \ 

"  Twelve  months  after  date,  pay  to  me,  or  my  order,  the  sum  of  two  I 
hundred  pounds,  for  value  received. 

"  WnxuK  Wnjio*. 
"  Messrs.  Hbhbt  Wilsoit  Jk  Co., 
"  Pedlar's  Acre,  Lambeth." 

(Indorsed) 

<*  Pay  Messrs.  Brookes  is  Penny,  or  order. 

"JoHiT  R08B  ItnnM. 
"Bbookks  a  Pbotit." 

It  appeared  in  evidence  that  the  defendant  had  indorsed  his  name  I 
upon  the  bill  after  the  spetual  indorsement  by  William  Wilson,  the 
payee,  to  the  plaintiff  and  Brookes,  and  before  the  indorsement  by 
the  latter,  and  it  was  objected  that  this  indorsement  gave  no  title  to 
the  plaintiff  and  Brookes  to  ene  the  defendant  on  the  bill ;  but  the  | 
learned  Baron  thought  that  the  indorsement  amounted  to  a  fresh 
drawing,  and  the  plaintiff  had  a  verdict.  No  question  arose  with 
regard  to  the  consideraUon  for  the  defendant's  indorsement. 

I^latt  now  moved  for  a  rule  to  show  cause  why  the  verdict  for  the 
pluntiff  should  not  be  set  amde,  and  a  nonsuit  entered,  or  a  new  trial 
bad.  The  question  is,  whether  the  defendant,  by  putting  his  name  on 
the  back  of  the  bill  immediately  after  the  special  indorsement,  and 
before  the  indorsement  by  the  spedal  indorsees,  rendered  himself 
liable  as  a  new  drawer ;  and,  if  so,  whether  the  bill  did  not  require  a 
fresh  stamp.  The  defendant  conveyed  no  interest  in  the  bill  by  his 
Indorsement,    llad  it  bmn  indorsed  by  the  plaintiff  and  Brookes  to  I 
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the  dflfendsnt,  and  by  him  indorsed  again  to  the  pluntiff  and  Brookes,  | 
the;  eoald  not  hare  med  the  defendant  aa  indorsee,  becanse  ho  in  hi<l 
toTD  might  have  Bned  them  in  the  same  character.  In  what  eapacitji 
is  the  defendant  liable  apon  the  billP  He  is  a  mere  stranger  to  it, 
and  has  neither  property  nor  the  power  of  transferring  the  property 
in  it.  He  pnts  his  name  npon  it.  That  act  confers  no  title  npon  any 
one,  and  imposes  no  liability  npon  the  defendant. 

Tjosd  Lthdhusbt,  C  B.  The  indorsement  of.  this  btlj  by  the' ' 
defendant  gaTe^it_aIl_tlte_sSfifitj>f  a  nefrjustrnment  as  against  him, 
^thoniA  it  di9  not  in  fact  create  a  jieg  inflfrnrpent.  It  was  competent 
to  Brookes  A  Penny  to  strike  ont  their  own  indorsement,  and  then 
the  bill  would  have  stood  as  a  bill  indorsed  by  the  defendant  in  blank. 
Thia  would  not  have  prejudiced  any  other  party.  The  bill  waa  their 
property ;  and  the  indorsement,  whether  general  or  special,  might 
itmck  out. 

PiSKS,  B.  Every  indorser  of  a  bill  is  a  new  drawer,  and  it  is  part 
of  the  inherent  property  of  the  original  inatmment  that  an  indorse 
ment  operates  as  against  the  indorser  in  the  nature  of  a  new  drnwin^ 
of  the  bill  by  him.  Still  it  remains  the  same  instrnment  aa  before,  and 
doea  not  require  a  fresh  stamp,  for  it  is  not  a  fresh  instrument.  It  is 
urged  that  the  defendant  when  he  indorsed  the  bill  had  no  property 
initj  but  that  b  not  necessary  in  order  to  render  him  liable  to  be 
sued  upon  the  bill.  Suppose  that  a  man  steals  a  bill  and  indorses  it 
for  Tftlue,  might  it  not  in  pleading  be  stated  that  he  drew  the  bill? 
The  indoTsement  by  the  defendant  was  equivalent  to  the  drawing  of 
a  new  bill,  and  was  intended  to  transfer  that  new  bill  to  the  plaintiff 
and  Brookes.  It  has  been  argued  that  the  case  may  be  treated  as  if 
the  defendant  was  the  indorsee  of  the  plaintiff  and  Brookes,  and  as  if 
he  had  again  delivered  the  bill  to  them ;  and  it  is  aaid  that  in  such  a 
ease,  to  avoid  circuity  of  notion,  the  plaintiff  ought  not  to  be  suffered 
to  reoovor.  But  the  fact  was  not  so.  The  defendant  never  was  the 
indorsee  of  the  pltuntiff  and  Brookes,  nor  was  it  ever  intended  tocon- 
Toy  the  property  in  the  bill  to  hlra. 

Au>BBSOir,  B.  The  indorsement  only  operates  as  i^inst  the  party 
naking  it,  and  then  as  a  fresh  drawing.  It  has  no  operation  with 
i^;ard  to  the  other  parties  to  the  bill. 

GusirET,  B.    I  am  of  the  same  opinion.  Sule  r^^ueAf 

1  Can£  Allm  v.  Walka,  S  U.  *  W.  817 ;  BnmiMler  k  Hogarth,  11  H.  ft  W.  97 ; 

umwo*  ».  oakar,  u  i«.  ne.— K^ 
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-M  M*t  fl-U£i^     WILLIAM  GWINIIELL  r.  EDWARD  HERBERT. 

-tvL^i  <tJ.va  .:^  J(  ,(  j^  ^^_  ^^^,^  3         j^  jj^  jggg 

r-^    yr  i*j    ^'^.w-lOV^        [flqwWiii6A<WpUij-£tf«,4a6.I 

Amcmfsit.  The  declaration  stated  tbat  the  defendant  on,  Ao^  t 
Bwde  his  promiasorj  note,  and  Uierebj  promised  to  pay  the  plaintiff  I 
£7  12«.  td^  one  month  after  date,  whioh  period  had  elapsed.  There  | 
ma  also  a  oonnt  on  an  account  stated.  Pleas :  that  defendant  did  not 
make  the  stud  note  in  manner,  dbc.,  concluding  to  the  conntiy ;  and, 
ai  to  the  account  stated,  the  general  iuae.  On  the  trial  before  the 
nnder«herifE  of  Gloucestershire,  Feb.  Id,  1886,  the  note  was  put  in. 
It  was  payable  to  William  Gwinnell,  or  order,  signed  Herbert  HerA 
bert,  aad  indorsed,  in  the  defendant's  handwriting,  E.  Herbert.  Un-I 
der  that  name  was  written  William  Gwinnell.  The  note  had  anj 
eighteen- penny  stamp.  The  under-sheriff  objected  that  Edwardj 
Herbert,  not  being  named  on  the  face  of  the  note,  but  on  the  back  asl 
an  indorser,  he  was  not  maker,  as  stated  in  the  declaration.  For  the! 
plointiS,  Penny  tt.Innes  was  cited.  No  notice  of  dishonor  was  proved 
to  hnve  been  given  to  Edward  Herbert.  The  under-sheriff  stated  to 
the  jury  thnt,  on  the  authority  of  the  c.ise  cited,  Edward  Herbert 
must  be  considered  as  a  new  maker ;  and  that,  as  againat  a  maker, 
notice  of  dislionor  was  unnecessary.  The  plaintiff  had  a  verdict ;  but 
the  under-sliiiriff  certified  (under  SUt.  3  <&  4  Will.  IV.  c  42,  §  18)  to 
Gt:iy  jiKlgment  till  a  new  trial  could  be  moved  for.  Sutby,  in  die 
cnMiiii^  terra,  moved  for  a  new  trial,  on  the  grounds  that,  assuming 
an  iniloiiier  to  stand  in  the  situation  of  a  new  maker,  he  was  not  to  be 
described  In  pleading  as  the  maker,  and  that  he  was  not  in  effect  a 
maker.     A  rule  nisi  was  granted. 

M.  V.  Michardt  now  showed  cause.  The  under-eherifTs  ruling, 
on  the  authority  of  Penny  v.  Innea,  was  right.  In  that  case,  a  bill 
drawn  by  Wilson,  payable  to  hia  own  order,  and  by  him  especially 
indorsed  to  Brookes  and  Penny,  was  next  indorsed  by  Innes,  and 
then  by  Brookes  and  Penny.  Lord  Lyndhurst  there  sud :  "  The  in* 
dorsement  of  this  bill  by  the  defendant  gave  it  all  the  effect  of  a  new 
instrument  as  gainst  him,  though  it  did  not  in  fact  create  a  new  in- 
atrnment.  It  was  competent  to  Brookes  and  Penny  to  strike  out 
their  own  indorsement;  and  then  the  bill  woold  have  stood  as  a  Inll 
indorsed  by  the  defendant  tn  blank.  Plimley  «.  Westley  >  may  be 
mentioned  ae  a  contradicttny  authority ;  but  there  the  note  was  not 
payable  to  order.     Here,  the  instrument  being  negotiable,  a  new 
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■tamp  WM  not  necessaiy  to  render  tlie  indoner  liable  u  a  nev 
maker.  Th«  note  was  a  new  instarnment  in  tome  respects,  but;  nut  in 
aU.  If  a  party  is  possegged  of  a  note  or  bill  withont  proper  title,  and 
transfers  it,  he  is  liable ;  because  tlie  law  will  not  allow  him  to  8A7 : 
"I  have  no  title,  and  therefore  my  indorsee  oan  have  none  against 
me."  [pA.TTseoir,  J.  Every  indorser  of  a  bill  may  be  a  new  drawer ; 
bat  the  maker  of  a  promissory  note  is  an  aoceptor.]  Unless  the 
defendant  here  oan  be  sned  as  maker,  there  is  no  remedy :  he 
onght  not  to  be  discharged  merely  beoanse  a  peinon  who  onght  to 
hare  indorsed  has  omitted  doing  so. 

£ugdif,  contra.  By  the  onstom  of  merchants,  the  indorser  of  a  note 
stands  in  the  plaoe  of  the  drawer  of  a  bill,  as  is  said  in  Heylyn  v.  Ad- 
•mson ;  but  he  is  never  declared  against  as  a  drawer  in  fact.  As  to 
the  maker  of  a  note.  Lord  Mansfield  observes,  in  the  case  just  cited, 
that  he  is  an  acceptor,  not  a  drawer ;  and  that,  when  the  note  is 
indorsed,  the  indoner  stands  in  the  dtnaUon  analogous  to  that  of 
drawer  of  a  bill.  He  oonid  not,  indeed,  stand  in  the  situation  of 
aoceptor,  because  then  he  and  the  maker  would  both  fill  that  charao- 
ter ;  and  there  cannot  be  two  aoceptora.  Jackson  v.  Hudson.  It  is 
not  neoeesary,  therefore,  to  call  in  question  the  authority  of  Penny  v. 
Innes.  Here  the  defendant  might  have  been  sued  upon  the  original 
consideration.  But,  if  sned  upon  the  note,  he  should  have  been  de> 
elared  against  as  indorser;  in  which  case,  it  would  probably  have 
been  held  that  he  was  estopped  from  setting  up  as  a  defence  the  want 
of  an  indorsement  to  himself, 

LOBD  Dbkiun,  C  J.  The  under-sheriff  has  acted  upon  a  miBappU-l 
action  of  Penny  v.  lanes.  The  law  there  laid  down  as  to  the  effect  I 
of  indorsement  might  be  correct  as  to  a  bill  of  exchange,  but  does  not 
qtply  to  a  promissory  note.  The  judgment  of  Tindal,  C.  J.,  in  Plim- 1 
ley  p.  "Westley,'  seems  intended  not  to  overrule  any  thing  laid  down  in 
Penny  v,  Innes,  but  to  be  consistent  with  what  was  there  deoided. 

LrrTLBDALB,  J.  The  declaration  here  charges  Edward  Herbert  as 
tibe  maker  of  the  note.  It  must  be  taken  that,  in  point  of  fact,  the 
note  was  made  by  Herbert  Herbert.  Then  the  question  is,  whether 
he  ia  discharged,  and  a  new  instrument  created,  by  Edward  Herbert's 
name  being  put  on  the  baok  of  the  note.  I  cannot  nnderstand  how 
that  should  be  so.  It  is  said  that,  in  the  cose  of  a  bill  of  exchange,  every 
indoner  ia  a  new  drawer.  Bnt  even  that  requires  qualification.  Bills 
are  drawn  according  to  the  onstom  of  merchants  all  over  the  world  ; 
and  merchants  wonld  be  mnoh  surprised  at  being  told  that  an  indorser 
might  be  oonndered  a  new  drawer  in  all  respects.  It  may  be  oorrect 
to  aay  that  an  indorsement  of  a  bill  is  in  the  nature  of  a  new  dr»wiogi 
>  %  New  Ca.  240. 
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Bnt,  MppouDg  the  indorser  of  a  biU  to  be  Btriotlj'  in  ihe  (dtiutlon  of  k 
drawer,  it  does  not  follow  that  the  indorseT  of  a  note  is  a  maker.  The 
drawer  of  a  bill  ia  liable  onlj^  after  preBentment  to  the  aooeptor ;  but 
the  maker  of  a  note  is  in  the  Bitoatioa  of  aooeptor.  In  this  case, 
therefore,  it  cannot  be  aaid  that  the  indorser  became  a  maker,  or  that 
the  patting  of  Edward  Herbert's  name  on  the  back  of  thiii  bill  had, 
for  the  present  purpose,  oancelled  the  engagement  of  Herbert  Her- 
bert The  observation  —  which  has  been  referred  to  —  of  Lord 
BUeDborough,  in  Jaokson  v.  Hudson  appears  to  me  oorreot. 

Pattesoit,  J.  The  isane  here  is,  whether  or  not  the  defendant 
made  the  note.  There  is  no  oonfliot  between  the  oaaei  on  this  enb- 
ject.  The  whole  qaestion  tnroa  on  the  distinotion  between  a  bill  and 
a  not«.  On  a  bill,  each  indorser  is  a  new  drawer,  as  was  stated  in 
Penn^  v,  Innes ;  bnt  the  drawer  of  a  bill  is  liable  onljr  on  default 
made  by  tbe  acceptor.  The  maker  of  a  note  is  liable  in  the  first  ia- 
stance ;  and,  if  each  indorser  became  a  maker,  he  also  would  be  liable  in 
the  first  instance.  There  is  a  dlffloolty,  therefore,  in  the  case  of  a  note, 
which  does  not  exist  in  that  of  a  bill  The  point  in  Plimley  v.  West- 
ley  '  was,  that  the  note  not  being  on  the  face  of  it  negotiable,  the  per> 
sons  whose  names  appeared  on  the  back  were  not  indorsers,  and  might 
have  been  treated  as  makers,  if  the  instrument  had  been  properly 
stamped.  Here  the  instrument  was  negotiable ;  so  that  tbe  point  dia- 
ouaaed  in  Plimley  v.  Westley  does  not  arise.  This  ease  ia  more  like 
Jackson  v.  Hudson,  where,  the  drawee  having  accepted  a  bill,  and 
another  person  not  a  drawee  having  accepted  it  also,  it  was  held 
that  tbe  latter  could  not  be  sued  as  an  aooeptor.  So  here  the  defend-r 
ant  was  not  a  maker,  bnt,  as  was  said  in  that  case,  should  have  been) 
declared  against  on  his  collateral  undertaking.  In  the  report  of  Plim-I 
ley  V.  Westley,*  tbe  Lord  Chief  Justice  says,  "that  a  bill  or  note  can- 
not be  enforced  against  the  original  maker  by  a  person  who  takes  by 
indorsement,  unless  the  instrument  contains  words  which  authoriae  the 
indorsement."  A  proper  distinotion  is  there  kept  in  view.  Some 
tonfuaion  has  arisen  in  many  of  the  cases,  from  not  attending  to 
Che  distinotion  between  a  bill  and  a  note.  The  rule  most  be 
abaolnte. 

WiLUAus,  J.,  oononrred.  Xule  ai4obae.' 

1  3  Niw  Ca.  340.  *  1  BodgM,  836. 

•  TlwiT  e.  Aduni,  <  Up.  Can.  o.  s.  W;  Jones  v.  Ashcraft,  S  Up.  Can.  o.  s.  IM; 
W«M>.  Bo)rn,SUp.  Can.Q.B.290,  291;  VabiMttock  «.  Palmsi,  20  Up.  Ou.  4).  B 
tOTj  SmUbp.Hill,l  AlL(N.B.}318,aa»nJ:— Sd. 
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ABiuitPtiiT  by  the  indorsees  agunat  the  indoreer  of  a  bill  of  e» 
dunge.  The  declantion  stated  that  T.  &  H.  Wilders  &  Co.,  on,  Ao., 
made  their  bill  of  exchange  for  £40  12f^  payable  to  their  order,  and 
directed  the  same  to  one  J.  Heigham,  dso. ;  that  Wilders  &  Go.  in- 
dorsed the  same  to  defendant,  and  the  defendant  then  indorsed  the 
same  to  the  plaintiffs.  The  dectar&tioD  then  averred  presentment 
to  and  nonpayment  by  Heigham,  in  the  nsnal  terms. 

Plea :  that  the  said  T,  ds  H.  Wilders  A  Co.  are  the  plaintifh,  and  no 
other  peisons ;  that  the  plaintiffs  and  no  other  persons  are  the  makers 
of  the  said  bill  and  the  persons  to  whose  order  the  same  was  payable, 
and  the  persons  who  indorsed  the  same  to  the  defendant,  and  who  are 
liable  to  the  defendant  as  such  indorsers,  in  the  event  of  payment  ut 
the  same  hy  him.   Verification. 

Replication:  that  before  and  at  the  time  of  the  drawing  and 
making  of  the  said  bill  by  the  pluntiffs,  and  the  indorsement  thereof 
by  the  defendant,  as  in  the  declaration  mentioned,  Heigham  was 
indebted  to  the  plaintL&  in  the  snm  of  £40  I2t. ;  and  thereupon  it 
was  agreed  between  the  plaintiffs  and  Heigham  that,  in  consideration 
that  H^gham  would  procure  the  defendant  to  indorse,  and  become 
surety  as  indorser  to  the  phuntiffs  of  the  said  bill,  the  ptaintifb  should 
give  time  to  Heigham  for  the  payment  of  the  said  debt  of  £40  12«. ; 
that  the  plaiutifis  thereupon  ^terwards,  in  pnnuance  and  perform- 
ance of  the  s^d  agreement,  drew  and  indorsed  the  sud  hill  as  in  the 
declaration  mentioned,  and  that  the  defendant,  for  the  acoommod^ 
tion  of  Heigham,  indorsed  the  same  to  the  plaintiffs,  with  the  intent 
of  thereby  becoming  surety  as  indorser  to  the  pluntiffi  of  the  said 
bill ;  that  Heigham,  after  the  sud  indorsement  by  the  defendant,  in 
farther  performance  of  the  said  agreement,  delivered  the  sud  hill  so 
indorsed  by  the  defendant  to  the  plaintifis ;  that  the  pliuntiffs,  in  per- 
formance of  the  said  agreement,  gave  time  to  Heigham  for  payment 
of  the  said  debt,  and  that  no  part  thereof  has  been  paid  to  the  plain. 
tills.    Verificati<Hi, 

Special  demurrer,  asugning  for  causes  that  the  repUoatloa  admits 
the  indorsement  by  the  pUintifb  to  the  defendant,  as  in  the  plea  men- 
tiocifd ;  and  that  the  plaintiffs  were  liable  to  the  defendant  thereon, 
ind  their  pronuse  thereby  to  pay  him  the  amount  of  the  bill,  if  thi 
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drawee  did  not ;  and  tbat  it  is  incoDBistent  with  sncli  promise  and 
indorsement  of  the  plaintiffs,  and  is  a  cironity  of  action,  for  th« 
defendant  to  be  liable  to  them  upon  his  indorsement,  though  made 
nnder  the  circnmstanceB  stated  in  the  replication;  and  that,  as  the 
defendant  is  not  by  the  replication  alleged  to  hare  been  a  party  to 
the  agreement  between  the  plaintiffe  and  Heigham,  such  agreement 
could  form  no  consideration  for  the  defendant's  indotsement  to  tb* 
pliuntifb.     Joinder  in  demairer, 

Peteradorfff  in  support  of  the  demurrer.  This  replication  is  no 
answer  lo  the  plea.  A  party  who  has  indorsed  a  bill  of  exchange  to 
another,  and  has  become  liable  as  such  indorser,  cannot,  on  haviDg  the 
bill  reindorsed  to  him  by  the  other,  bring  an  action  against  him  on 
such  indorsement.  The  reason  of  this  rule  is  thus  stated  in  Byles  on 
Bills  of  Exchange,  p.  114:  "If  a  bill  be  reindorsed  to  a  previoas 
indorser,  he  has  no  remedy  against  the  intermediate  parUes,  for  they 
wonld  have  their  remedy  over  against  him,  and  the  result  of  the 
actions  wonld  be  to  place  the  parties  in  precisely  the  same  situation 
as  before  any  action  at  all."  On  this  ground  it  was  held  that,  where 
C.  made  a  promissory  note  to  A.,  who  indorsed  it  to  B.,  by  whom  it 
was  reindorsed  to  A.,  A.  oould  not  recover  on  the  note  against  B. 
Bishop  V.  Hayward.  P'akke,  B.  Lord  Kenyon  there  says  that  there 
might  be  circumstances  which,  if  disclosed  on  the  record,  might  en- 
title the  plaintiff  to  recover;  the  question  is,  whether  the  replication 
here  does  not  disclose  such  circumstances.]  Admitting,  however, 
that  the  defendant  might  be  liable  upon  a  declaration  properly  framed, 
this  replication  is  bad  for  departure ;  for  it  does  not  support  the  decla- 
ration, but  introdncea  facta  inconsistent  with  it.  Further,  the  facts 
stated  in  the  replication  show  no  sufficient  consideration  for  the  de- 
fendant's promise ;  for  no  consideration  is  shown  to  have  existed 
between  the  defendant  nnd  Heigham,  to  whose  agreement  with  the 
plaintiff  the  defendant  is  not  alleged  to  have  been  a  party.  The  objec- 
tion arising  from  the  circuity  of  action  therefore  remains,  and  prevents 
the  plaintiffs  from  recovering  on  the  bill  against  the  defendants  by 
reason  of  his  indorsement  to  them. 

Saratov),  contra.  The  objection  ari^g  from  the  circuity  of  action 
is  removed  by  the  facts  disclosed  in  the  replication,  which  rebut  the 
presumption  raised  by  the  plea  as  to  the  defendant  having  a  counter 
right  of  action  against  the  plaintiffs.  The  defendant  may,  under  the 
circumstances  stated  on  these  pleadings,  be  treated  as  a  new  drawer 
of  the  bill  (Penny  0.  Innes) ;  and,  if  he  were  to  sue  the  plaintiff  upon 
the  bill,  the  facts  stated  in  the  replication  would  be  an  answer  to  the 
action.  In  Mr.  Justice  Story's  book  on  Promissory  Notes,  pp.  479, 
698,  the  principle  is  stated  that  the  acts  of  parties  to  negollihle  instro. 
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meDta  oagbt  to  be  bo  interpreted  as  to  carry  their  inteotioDs  into 
effect.  Again,  as  to  the  aapposed  want  of  oonaideration,  lUdont  v, 
Bristow  is  an  anthority  to  show  that  a  promiasory  note  is  binding, 
althongh  it  parports  on  the  face  of  it  to  be  given  for  the  debt  of 
mother.  The  facts  here  alleged  bring  the  case  within  the  same  prin- 
ciple.  Nor  ia  the  objection  as  to  the  snpposed  departure  of  any  veight; 
for  the  replication  Bupports  the  declaration,  by  showing  facts  which 
entitle  the  plaintiffs  to  sue  the  defendant  npon  the  bill,  notwithstand- 
ing their  previoQB  indorsement  to  him.  Besides,  this  objection  is  not 
pointed  oat  by  the  demnrrer.     [He  was  tfaen  stopped.] 

Faskx,  B.    I  think  Mr.  Barttov)  has  given  a  satisfactory  answer  to 
tfae  objections  taken  in  this  case  on  behalf  of  the  defendant    If  the 
replication  is  a  departnre  from  the  declaration,  that  ou^t  to  have 
been  pointed  ont  as  a  caose  of  special  demnrrer.*    With  respect  to  the!,; 
main  objection,  althoagb  the  old  aatfaoritiee  are  in  some  degree  to  the 
contrary,  the  modem  decisions  have  settled  the  law  in  conformity 
widi  the  view  Uken  on  behalf  of  the  plaintifb.  The  declaration  shows    I 
%  title  to  sne  the  defendant  upon  his  indorsement;  and  the  replication    / 
states  eircnmstancea  sufficient  to  negative  any  right  in  him  to  sne  the  / 
pluntiffi  npon  their  indorsement  to  him.    Then  there  is  a  snffident^ 
statement  of  conuderaUon ;  for  the  agreement  of  the  plaintiff  to  give 
time  to  Hexham  is  a  suffident  consideration  for  the  defendant's 
promise  to  pay  the  note,  by  way  of  guarantee  for  him.     The  objec- 
tion, therefore,  as  to  the  circuity  of  aodon  being  removed,  inasmuch 
as  ^e  defendant  could  not  sne  the  pluntiffs,  the  case  is  brou^t  within 
those  special  circumstances  which,  it  was  said  by  the  court,  in  Bishop 
V.  Hayward,  may  exist,  and  which  entitle  the  plMutiffs  to  recover 
^^inst  the  defendant.    Upon  this  state  of  the  pleadings,  therefore,  it 
seems  to  me  that  the  plaintiffs  are  entitled  to  our  judgment. 

Au>uisoN,  B.  I  am  of  the  same  opinion.  The  replication  n^^ 
(iTes  the  objection  foanded  on  oircoity  of  action,  which  is  the  only 
objection  to  the  plaintiff's  right  to  recover  in  this  action. 

Rolfs,  B.,  and  Pi^tt,  B.,  concurred. 

JvdgwaUfor  tAejfyin^t* 

>  The  repUcalka  i(  not  a  dapartim.    Uarrita-WalkeT,  16  Q.  8.686.— Bn. 
•  Srttii  at  Uanaek.  a  C.  B.  4tt  i  MorU  •.  Walker,  U  Q.  B.  6e»,  MBirA  — Bk 
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LECAAN  V.  KIRKMAN. 

Tit  ths  Coioion  Flsab,  A^bh.  21,  166& 

[Squirted  in  6  Jaritt,  Nne  Saia,  IT.] 

Tbx  deolaration  stated  that  one  0.  F.  KirkmaD,  by  his  pioiniM(V7\ 
note,  promieed  to  pay  to  the  order  of  the  plaintiff  £87  it.  two  montht 
after  date ;  and  the  plaintiff  indorsed  tlie  same  to  the  defendant,  and 
the  defendant  indorsed  the  same  to  the  plaintiff;  and  the  note  was 
dnly  presented  for  payment,  and  was  dishonored,  &o.  Pleas :  first, 
traverse  of  the  plaintiffs  indorsement  to  the  defendant ;  secondly, 
traverse  of  the  defendant's  indorsement  to  the  plaintiff ;  thirdly,  no 
consideration  for  the  indorsement  by  the  defendant  to  the  plaintiff ; 
fourthly,  no  notice  of  dishonor.  Issaes.  The  cause  was  tried  on  the 
8d  of  December,  1868,  before  Cookbnm,  C.  J.,  when  a  vei-dict  was 
returned  for  the  plaintiff ;  but  leave  was  reserved  to  move  to  enter 
a  verdict  for  the  defendant,  on  the  pounds  that  there  whs  no  evidence 
of  the  indorsement  of  the  note  by  the  defendant,  and  that  the  trans- 
aotioD  was  complete  before  the  alleged  indorsement  by  him,  and 
therefore  there  was  no  consideration  for  his  indorsement. 

Edward  Jamet,  Q.  C.  {BoU  with  him),  havmg  obtained  a  rule  ao* 
oordingly  in  Hilary  term, 

Orijffitha  now  showed  cause.  The  defendant's  father  being  indebted 
to  the  plaintiff,  and  the  pliuntiff  being  desirous  of  getting  security  for 
bia  money,  it  was  arranged  that  the  son  should  indorse  the  father's 
promtBftOry  note  as  a  surety  for  the  father;  and  so  there  was  agood 
consideration  for  the  defendant's  indorsement.  The  jury  fonnd  that 
it  was  part  of  the  transaction  that  the  son  (the  present  defendant) 
should  indorse,  as  surety,  to  his  father,  the  maker  of  the  note.  This 
is  a  case  within  the  principle  of  Gwinnell  v.  Herbert,  that  the  indorser 
of  a  promissory  note  does  not  stand  in  the  situation  uf  maker  rel>'> 
tively  to  his  indorsee.  This  case  was  not  oited  or  regarded  in  1^ 
porfe  Yates.'  The  mode  in  which  the  indorsement  took  place  is  to  be 
looked  to.  When  the  defendant  put  his  name  on  the  note,  there  was 
then  there  no  indorsement  by  the  payee  (the  plaintiff),  though  thp 
note  waa  payable  to  her  order ;  she  then  put  her  name  on  the  note, 
below  the  defendant's  name.  After  the  note  became  due,  her  name 
was  struck  out,  and  then  agdn  written  on  the  note,  but  above  the 
'  defendant's  name.  Kow,  it  being  part  of  the  transaction,  as  fonnd, 
that  he  was  to  indorse  aa  BnTety>  he  is  to  be  taken  as  having  given,  in 

-  ,    '  ,  >  n  L.  J.  Bank,  S. 
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the  ooone  of  the  tntiBtustion,  authority  to  ber  to  pat  his  name  on  th* 
note  It  any  time  afterwarda,  bo  w  to  make  hia  indoTwmetit  of  ugni&- 
eanoe.  In  Morris  t>.  Walker,'  tho  declaration  was  on  a  promiaaory 
note  payable  to  the  order  of  M.,  indorsed  by  M.  to  the  defendant,  and 
by  the  defendant  to  the  plaintiff.  Plea ;  that  M.,  the  payee  of  the 
note,  and  the  indorser  to  the  defendant,  is  the  saroe  person  as  (he 
{daintifif.  Replioation :  that  the  defendant  indorsed  for  the  maker ; 
and  the  replication  was  held  good.  If  here  the  plaintiff  had  in  the 
first  instance  pnt  her  name  on  the  note,  and  then  asked  the  defondant 
to  pnt  his  name  below  hers,  the  oases  would  have  been  alike.  There 
are  similar  cases  of  bills  of  exchange.  Smith  v.  Maraack,'  Wilders  v, 
Stevens.*  [B7i.eb,J.  There  is  this  difBoalty:  before  the  plaintiff  pnt 
her  name  on  the  back,  there  was  merely  the  name  of  the  defendant 
on  it ;  now,  on  that  he  would  not  be  liable.  Then  the  plaintiff  pats 
her  name  under  his ;  still  he  is  not  liable  on  that,  beoause  if  afae  snes 
him  he  has  his  recourse  to  her.]  That  wonld  hare  been  so  in  Morris 
V.  Walker,  and  the  objection  seems  to  be  there  anticipated.  In  fact, 
the  qnestion  comes  to  this, —  what  was  the  true  intention  of  the 
parties  F  The  court  will  give  effect  to  that.  (Story  on  Promia,  Kotes, 
ft  138,  479,  p.  614.)  [Wujjb,  J.  In  the  case  of  Mx  parU  Tates,  the 
Lords  Justices,  on  overruling  the  ease  in  the  Queen's  Bench,  seem  to 
have  altogether  overlooked  the  distinotlon  between  a  bill  of  exchange 
and  a  promissory  note.  They  lay  down  what  is  contrary  to  the  com- 
mon law,  without  hearing  argnment  on  the  point,  and  apparently 
without  thinking  of  the  point  at  all,  althongh  they  are  overmliag  a 
decision  of  a  court  of  law  on  a  point  of  law.  Bvlsb,  J.  The  passage 
in  Story  treats  of  a  regular  indorsement.]  The  court  is  to  draw 
inferences  by  the  terms  of  the  leave  reserved.  Why  should  they 
infer  this  not  to  be  a  good  indorsement,  and  that  the  intention  was 
not  that  he  should  he  a  surety?  The  jury  have  found  that  there  was 
an  agreement  that  he  should  be  surety,  and  the  defendant  in  sah- 
stance  anthorized  the  plaintiff  to  do  what  was  necessary  to  make  him 
surety.  Uis  acknowledgment  of  his  signature,  though  in  the  first 
instance  pnt  on  at  the  wrong  time,  must  be  taken  to  give  it  the  effect 
which  it  would  have  had  if  pnt  on  at  the  right  dme.  [Bti:bb,  J.  He 
might,  if  he  had  told  the  innocent  person  that,  have  been  estopped 
from  denying  it ;  but  here  he  is  not  liable  at  common  law  as  a  snrety, 
because  of  the  Statute  of  Frauds ;  and  he  is  not  liable  by  the  law- 
merchant,  beoause  he  has  not  followed  the  law-merchant.]  The 
intent  of  the  parties,  that  then  should  be  a  binding  promissory  note, 
mnst  govern.    As  to  biUs  of  exchange,  the  court  has  decided  that> 

ii6Q,B.te».  ■aaB48a.  *uiLftir.so8. 
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Montagoe  v.  PerkiDB,*  Schntz  v.  Astle;.*  [Cockbttbit,  0.  J.  Tin 
plaintiff  at  the  time  liad  not  present  to  her  mind  the  diSsrenoe  be- 
tween a  bill  of  exchange  and  a  promuaor;  nute.j* 

CocKBUBiT,  C.  J.  The  rule  must  be  abaolate.  There  are  two  qaea- 
dODi :  *  first,  whether  there  was  an  impUed  authority  to  the  pluntiff 
to  pnt  ber  name  above  the  name  of  the  defendant  on  the  t>ack  of  the 
note,  BO  as  to  constitute  him  an  indorsee  from  her,  thereby  eaabling 
him  to  indorse  to  her,  and  thus  to  make  him  liable  to  her  as  indotaer. 
Xow,  I  do  not  think  it  is  neoessary  to  dedde  whether  there  were  not 
here  such  oiroumstanceB  as  made  in  faror  of  the  payee  in  this  respeot, 
—whether,  the  payee  not  having  first  placed  her  name  on  the  instru- 
ment, there  can  be  Bucb  an  authority  aa  has  been  suggested :  that,  I 
think,  it  is  not  neoeasary  to  decide  in  this  case,  because  there  is  no 
authority  expressly  given,  and  it  cannot  be  implied  from  the  facts  of 
the  case ;  for  the  defendant,  by  the  plaintiffs  request,  simply  puts  his 
name  on  this  instrument  vaUat  quantum,  and  we  think  we  should  not 
be  justified  from  these  facts  in  implying  that  she  had  any  authority 
when  there  is  no  express  authority.  Therefore,  in  the  absence  of  any 
express  authority,  it  is  not  necessary  to  inqnire  what  was  soffioient  to 
imply  authority. 

Cbowdeb,  Wiu^eb,  and  Btles,  JJ.,  concurred. 

HoUt  tot  the  defendant,  was  not  heard. 

Rule  ab»oliU«  to  enter  a  nonnU. 

'     -■  ■  ■    ;/  i1     '. .'  ■  '   ^~Ui  -y-  i ,— 


MATTHEWS  akd  Anothee  v.  BLOXSOMK. 
I»  THE  Qoebn's  Bench,  Mat  8,  1864. 

\Stporttd  in  8a  LaioJoiiraaJ  Btporti,  309,] 

The  first  count  charged  the  defendant  as  indorser  of  s  bill  drawa^ 
t^  the  plaintiffs  on  R.  Bloxsome,  payable  to  the  order  of  plaintiffs.*   J 

The  second  count  charged  the  defendant  as  drawer  of  s  bill  ad- 
dressed to  R.  Bloxsome,  and  payable  to  the  order  of  plaintiffs. 

The  third  count  charged  defendant  as  drawer  of  a  bill  addressed  tA 
B.  Bloxsome,  and  payable  to  bearer. 

i  IT  Jot.  6fiT.  ■  2  Bing.  H.C.66L 

*  The  couhmI  for  the  plaEDtiS  alio  contended,  bnt  nDtoecMafDllf,  that  tha 
■vldence  shawed  a  wairer  by  the  defeodaat  of  the  lu^het  of  the  pIiiDt^  in  glrittg 
■otice  of  diihonor.  The  Brgotnent  and  □pinion*  upon  thU  point  hare  been  omltEnd. 
-Ep. 

*  Tbe  (tatcoDeni  <rf  the  pleading!  and  eridenee  tuu  beeo  nuterlsUf  aUmrlatad. 
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The  fonrtli  count  charged  defendant  as  a  guarantor, 

PlesB :  trsTerBing  tbe  alleged  indorsement,  drawiDg,  and  gnarantM 
)ij  the  defendant ;  also,  to  the  firet  count,  a  demurrer. 

The  demnrrer  vas  argned  on  the  7A  of  Jnne,  1861,  vhen  jndgmeat 
waa  given  for  the  defendant.* 

The  actdoD  was  tried  before  Blackbnm,  J.,  at  the  littings  in  Middle 
■0Z,  after  Michaelmas  term,  1861,  when  a  verdict  vas  directed  for  the 
defendant  <hi  the  serera)  ieeneB  joined,  with  leave  reserved  to  the  plaia- 
tifb  to  more  to  enter  a  verdict  for  them,  the  court  to  have  power  to 
make  all  amendments  which  a  judge  might  properly  have  made ;  and, 
npon  motion,  the  coart  directed  that  a  special  case  shoald  be  stated. 
The  substance  of  the  special  case  was  that  the  defendaat,  with  the  deJ 
agn  of  becoming  surety  to  the  plaintiffs  for  R.  Bloxsome,  indorsed  hisl 
name  on  the  back  of  a  blank-bill  stamp,  which  was  afterwards  filled  np 
to  read  as  follows :  — 
"£50.  LoMDOH,  Feb.  28, 1857.     \ 

"Forty-stz  months  after  date,  pay  to  onr  order  the  sam  of  fifty  I 
pounds,  for  value  received.  j 

"  To  Mr.  Richard  Blozbous,  Mattbxvs  &  Peaks,  i 

"  129  Regent  Street."  I 

1      Across  it  was  written,  "  Accepted.     Richard  Blozsome."    And  on  I 

tbe  back  of  it  was  the  name  "  Joseph  Blozsome."    The  defendant  I 

received  due  notice  of  dishonor. 

Mtyet,  Serjt.  (  U&iU  with  him),  for  the  plaintifib.  It  must  be  cod- 
oeded,  wnce  tbe  judgment  of  this  court  on  the  demurrer  to  the  first 
oonnt,  that  Ihf  defendant  cannot  he  treated  as  an  indorser;  but  he 
Jiay  be  treated  as  the  drawer  of  a  new  bill.  Fenny  e.  Inues.  Bur- 
meat«r  v.  Hogarth*  is  perfectly  consistent  with  that  case :  indeed,  it 
rather  affirms  it ;  and  Parke,  B.,  points  out  that  the  indorsement  being 
in  blank  was  equivalent  to  the  drawing  of  a  new  bill  payable  to  bearer, 
which  is  the  form  adopted  in  the  third  oonnt. 

Dovideawelt,  for  the  defendant.    Those  cases,  as  well  as  Hill  v.  Lewis,*  f 

were  cited  od  the  ailment  of  the  demurrer;  but  the  court  held  tho  (flit  '  ■'~'' 
defendant  was  not  liable ;  and  the  first  count  states  the  facts,  so  that  "  '^ 
jadgment  on  general  demurrer  is  equivalent  to  saying  that  the  defend* 
ant  coold  not  be  made  liable  at  all.  In  Penny  v.  Innes,  the  bill  waa 
drawn  before  the  indorsement ;  and,  admitting  that  the  putting  one'a 
name  on  the  back  of  a  blank-bill  stamp  is  equivalent  to  an  authority  to 
fill  it  up  with  snch  a  bill,  oommeusurate  with  the  stamp,  as  would  make 

>  Tbe  cue  wu  thought  nnreportaUe  at  the  time;  and  the  reporter*!  uotvlMOk 
tor  Trinitj  tenn,  1861,  hu  been  imfortaiiat«l7  loiL 

*  11  Hee.  *  W.  9T.  ■  1  Sdk.  ISS. 
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tlie  person  liable  as  indoner,  still  that  wta  not  done  here.  Rome]  r. 
Langataffe,*  The  defendant  vaa  only  to  be  seooud  indoraer,  Edmandi 
being  joint  security  with  him.  He  intended  to  be  seoond  indoner, 
and  then  he  would  have  had  Edmands  to  ane  as  well  as  tbe  acceptor; 
but  he  could  not  maintain  an  action  against  the  aooeptor  on  the  present 
bill,  for  the  pluntiSB  have  never  indorsed  the  bill ;  and  it  is  only  to 
their  order  that  the  acceptor  promises  to  pay.  The  plaintiffs  here  an, 
in  fact,  prior  parties  to  the  defendant ;  and  a  prior  party  cannot  sue  a 
sabseqnent  one.    Bishop  v.  Hayward. 

[CooKBiTKiT,  C.  J.  How  conld  the  pluntiffs  have  carried  out  tb* 
intention  of  the  parties  that  the  defendant  should  be  surety  for  the 
acceptor  to  the  plaiutifEsf] 

No  doubt  there  m^ht  be  a  difficulty  in  doing  so  properly;  but  that 
is  no  argument  that  they  have  done  so  in  this  irregular  way.  [The 
argnments  and  judgments  on  the  facts  are  omitted.] 

CocKniTKir,  G.  J.     I  am  of  opinion  that  our  judgment  mnat  he  for  ll 
the  plaintiffs  on  the  third  count.     lu  my  view,  the  question,  whether  |j 
the  pIuntifTs  are  entitled  to  recover  against  the  defendant  as  drawer 
of  the  bill,  ia  settled  by  Penny  u.  Innes.     I  also  think  the  decision  of\' 
this  court  on  the  demurrer  was  quite  right,  because  the  first  count!: 
charged  the  defendant  as  indorser  of  a  bill  drawn  by  the  plaintiffs  to  i.v 
their  own  order ;  and,  in  point  of  law,  the  defendant  was  not  indorser,  <" 
and  no  title  and  no  interest  ever  passed  throngh  him  to  the  plaintiffs ;  i 
and  therefore  he  conld  not  be  liable  as  indorser.    But  I  think  the  de-  / 
fendant  is  liable  on  the  principle  of  Penny  v.  Innes.     In  that  case,  it 
is  laid  down  as  a  general  proposition  that  every  indorser  may  be  taken 
as  the  drawer  of  a  fresh  bill,  according  to  the  tenor  and  effect  of  the 
bill  on  which  he  puts  his  indorsement.    There  a  stranger  —  that  is,  J\ 
perse  n  no  party  to  the  bill  —  intervened,  and  wrote  his  name  on  the  I. 
back  of  the  bill,  and  he  was  held  liable  as  drawer ;  and  the  whole  doc- 1| 
trine  amounts  to  this,  that  a  man  who  pnts  his  name  in  this  way  as  | 
indorser,  although  not  in  legal  acceptance  an  indorser,  does  what  It 
an  indorser  does,  —  he  guarantees  the  payment  by  the  acceptor  at   J 
maturity.    In  that  sense,  he  does  what  a  drawer  does ;  and  so,  al<  II 
though  he  cannot  be  an  indorser,  he  may  be  treated  as  a  drawer. 
And  this  is  consistent  with  sound  sense  and  justice :   whether  we 
look  at  the  effect  of  the  bill  as  a  mercantile  instrument  or  at  the  in- 
tention of  the  parties,  the  result  is  the  same.    The  intention  was  that 
the  defendant  should  guarantee  the  payment  of  £dO  by  his  brother, 
the  proposed  acceptor,  to  the  pluntiffi  ;  and,  before  the  bill  was  drawn, 
the  defendant  puts  his  name  at  the  back ;  and  the  bill  is  then  draws 
In  R  way,  as  it  turns  out,  in  which  he  cannot  he  made  liable  as  indorser 
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tbongh  it  is  qaite  ole&r  he  intended  to  become  liable  as  a  surety  for  hit 
brother.  If  we  look  simply  at  the  instrnment  itself,  we  cannot  con- 
rider  whether  the  defendant's  name  was  written  before  or  after  th« 
bill  waa  drawn ;  bat,  in  point  of  faot,  he  has  put  bis  name,  though 
a  stranger,  as  icdoTmer;  and  then,  according  to  Penny  v.  Innes,  tha 
moment  he  does  that  he  gnarsntees  payment  of  the  bill  by  the  acceptor. 
In  Bnrmester  v.  Hogarth,'  it  was  aonght  to  make  the  defendants  iiabl* 
as  drawer  and  indorser  by  one  act,  and  the  bill  was  also  deaoribed 
as  drawn  to  order ;  whereas,  in  point  of  fact,  the  indorsement  waa  in 
blank ;  so  that,  if  the  indorser  were  to  be  treated  as  a  drawer,  it  on^t 
to  hare  been  described  as  a  bill  payable  to  bearer. 

Blackbukit,  J.  I  am  of  the  same  opiniou.  The  facts  appear  to  be  that 
the  defendant  wrote  Ms  name  aoross  the  baok  of  a  blank  stamp  for  a  £50 
bill,  with  the  intention  that  he  should  be  surety  for  his  brother  to  thi 
plaintiffs  tor  £50,  to  be  paid  at  a  certain  date.  The  bill  was  then  filled 
np  by  the  plainUfis  as  drawers,  making  it  payable  to  their  own  order. 
On  this  arises  the  question,  whether  the  defendant  can  be  charged  as 
drawer  on  an  instrument  so  filled  up.  The  effect  of  the  defendant 
haviog  ^ven  the  plaintiffs'  an^ority  to  fill  np  the  bill  is  that  he  must 
be  taken  to  be  in  exactly  the  same  position  as  if  he  had  put  his  name 
on  the  back  after  the  biU  had  been  drawn  in  its  present  form.  Now, 
on  the  authorities  (and  Penny  v.  Innes  is  one),  a  person  who  puts  hia 
name  on  the  back  of  the  bill,  under  oircninstanoes  Uke  the  present,  may 
be  treated  aa  a  new  drawer,  inasmuch  as  every  indorser  of  a  bill  is,  at 
all  events,  in  the  poaition  of  a  new  drawer  as  far  as  guaranteeing  pay> 
nent.  The  question  then  arises,  whether  the  bill  would  he  correctly 
described  ns  payable  to  bearer,  as  in  the  third  count ;  or  whether  it 
would  be  more  correct  to  describe  it  as  payable  to  Matthews  &  Peake's 
order.  Under  the  old  system,  it  would  have  been  a  fatal  variance  to 
have  misdescribed  the  bill,  and  it  would  therefore  have  been  neces- 
sary to  determine  the  question.  As  we  have  now  power  to  amend,  if 
neoesasry,  it  is  immaterial,  except  so  far  as  it  is  matter  that  must  be 
considered,  in  dedding  whether  the  instrument  can  operate  so  as  to 
make  the  indorsement  of  the  defendant  equivalent  to  a  new  drawing. 
And  certunly  there  waa  considerable  force  in  the  objection  urged,  that 
Richard  Bloxsome  had  promised  by  his  accepttukce  to  pay  to  the  ordei 
of  Matthews  and  Feake,  and  net  to  bearer ;  and,  as  to  the  acceptor,  he 
has  only  accepted  one  bill,  and  could  only  be  made  liable  on  that  one 
bill ;  whereas,  to  treat  the  bill  aa  payable  to  bearer  would  be  to  make 
<iim  li*ble  on  two ;  and,  aa  far  aa  the  acceptor  is  concerned,  there  might 
be  a  difficulty,  as  he  could  only  be  made  liable  to  a  person  deriving 
tide  tfaroagh  Matthews  and  Peake ;  but,  as  agiunst  the  defendant,  he 
i  11  Mee  A  W.  9T. 
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mny  have  made  himaelf  liable,  u  upon  a  new  iiiBtrameDt,  altibongL  th% 
effect  of  hin  indorsement  ia  Dot  to  make  a  new  InstrameDt ;  and  he 
might  have  bound  himself,  nlthoogh  there  vere  no  acceptor.  My  dif- 
fioolt;  is  to  reconcile  onr  present  deci»an  in  favor  of  the  plaintiffi 
with  oar  former  decision  in  favor  of  the  defendant.  I  cannot  now 
diarge  m;  memory  with  the  gronnds  of  that  decision ;  hot  I  recollect 
that  I  entertuned  considerable  doubt  at  the  time.  And  it  certainly 
would  seem  to  follow  that,  on  the  ground  we  now  hold  the  defendant 
liable,  we  ought,  on  the  count  which  seta  out  the  true  facta,  to  have 
bold  the  objection  that  the  defendant  was  not  indorser  only  ground 
of  special  demurrer,  and  given  judgment  for  the  plaintlfFs.  On  tlM 
present  occasion,  it  is  sufficient  to  say  that  the  defendant  made  himself 
liable  by  his  indorsement  either  aa  the  drawer  of  a  bill  payable  to 
bearer,  or,  according  to  the  tenor  and  effect  of  the  bill  itself,  of  a  bill 
payable  to  the  plaintiffs'  order. 

Mbllor,  J.  I  am  of  the  same  opinion.  It  is  not  neeesaary  to  say 
what  the  form  of  declaration  ought  to  be;  bat  I  think  the  bill  should 
be  treated  as  payable  to  the  plaintifEs'  order.  The  substantial  question 
is,  whether  or  not  a  person  who  puts  his  name  on  the  back  of  a  bill  in 
this  way  incurs  any  legal  liability.  I  think  hia  liability  is  in  effect  the 
same  as  a.  drawing  by  him ;  at  least,  so  far  aa  gaarante^ng  payment  of 
the  bill  in  the  form  in  which  it  is  accepted ;  that  is,  he  guarantees  to 
the  payee  pnyment  to  him  of  the  amount. 

Sheb,  J-  I  agree  that  our  judgment  ninst  be  for  the  pliuntiffs. 
This  dedsion  seems  to  me  perfectly  consistent  with  the  judgment  on 
the  demurrer  to  the  first  count,  which  alleges  title  in  the  plaintiffs  by 
indorsement  from  the  defendant.  It  alleges  that  the  defendant  in- 
dorsed, which,  as  a  stranger,  ho  oould  not.  But  the  defendant  here 
may  be  treated  as  drawer ;  that  is,  as  guaranteeing  the  payment  of  the 
bill  by  the  acceptor,  and  that  is  in  conformity  with  the  decision  in 
Penny  v.  Innes ;  and  we  could,  indeed,  come  to  no  other  conclusion 
conformably  to  that  decision.  A  person  in  the  defendant's  position 
putting  his  name  on  the  bill  becomes  a  new  drawer,  so  aa  to  guarantee 
that  the  acceptor  will  pay  to  any  person  who  can  make  out  a  legal 
title;  and  "bearer"  may  be  treated  aa  meaning  the  holder  claimiiq{ 
under  a  legal  title.  Judgment/or  thtphxintt^a. 
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MOUTH  AKD  Bkahtteeb  V.  TILLET  WILLIS.        -Ctv/^-^^-V  .^^^v?fa 

I>    TBI    SUPKBMB   JUDICUX    CoUST,    MasSACSUSBTTS,   OoTOBSB  *?  K  ^Ul^U^tfr^    • 

Tbbm,  1844.  ^('kJL-»vv*.i---«^). 

\BtparttdniMtteal/,UiL\ 

AssDMFStT  b^  the  indoraeeB  gainst  the  indorser  of  a  promiMorjr  t 
note  of  the  foUowbg  teaor  :  —  t 

"Ado.  8, 1848.    I 

"  For  valae  received,  I  promise  Tilley  Willia  to  pajr  him,  or  order,\ 

$850  Id  foar  months  from  date.  j 

«  T.  D.  Tbokpsok."  I 

Od  the  back  was  the  name  of  B.  L.  Miriok  3d  Co.  ;  and  onder  thst^ 
name  was  the  name  of  the  defendaot,  both  indorBemente  beiog  in  | 
blank.  I 

At  the  trial,  before  the  Chief  JosUoe,  the  plaintiffs'  oaf>hier  testified 
that  they  discounted  the  note  for  Thompson ;  and  that,  when  it  was 
discounted,  the  names  stood  on  the  note  as  they  now  do.  ^lere  was 
no  evidence  that  the  note  was  presented  to  Mirick  Se  Co.  for  payment ; 
but  there  was  evidence  tending  te  show  that  notice  of  dishonor  was 
given  to  them  as  indoraers,  as  well  aa  to  the  defendant. 

The  defendant  contended  that  Mirick  Ss  Co.  were  to  be  considered 
as  joint,  or  joint  and  aeveral,  promisors,  and  that  the  defendant  was 
not  responsible  as  indorser,  without  proof  of  presentment  to  them  for 
payment.  Bat  it  was  roled  that  they  were  not  te  be  so  considered  as 
promisors,  as  that  preaentment  of  the  note  to  them,  and  demand  of 
payment  of  tbem,  weie  necessary  to  charge  the  defendant.  A  verdict 
waa  returned  for  the  plaintiff,  which  ia  to  be  set  aside,  and  a  new  trial 
granted,  if  the  ruling  was  incorrect. 

Clarke  dk  Singibui^,  for  the  defendant, 

Wfdte^  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  at  October  term,  1845. 

HciiBAKD,  J.  It  is  admitted  that  the  note  waa  not  presented  fori 
payment  to  Mirick  &  Co, ;  and  the  question  is,  whether  the  omissioal 
to  do  it  disohargea  the  indorser.  I 

If  the  subject  now  brought  before  ns  were  a  new  one,  we  should 
hesitete  in  giving  countenance  to  such  an  irregularity  as  to  hold  that 
aoy  person  whose  name  is  written  on  the  back  of  a  note  should  be 
ehaigeabte  as  a  promisor.  We  should  say  that  a  name  written  on  the 
paper,  which  name  was  not  that  of  the  payee,  nor  following  his  oama 
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on  his  haviDg  iiKlorsed  it,  waa  either  of  do  validity  to  bind  Buch  indi> 
vidual,  beoaose  the  contract  intended  to  be  entered  into,  if  auj,  wax  in- 
eoniplete  or  within  the  Statute  of  Frauds ;  or  that  be  should  be  treated, 
by  third  parties,  simply  as  a  second  indoner;  leaving  the  payee  and 
himself  to  setile  their  respective  liabilities,  according  to  tbeir  own 
agreement. 

But  the  validity  of  such  oontraots  has  been  bo  long  eBtablished,  and 
the  oonrse  of  decisions,  on  tjie  whole,  so  uniform,  that  we  have  now 
only  to  apply  the  law,  as  it  has  been  previoosly  settled,  in  order  to 
decide  the  present  suit. 

The  first  case  of  this  description  of  which  any  mention  is  made  in  th« 
reports  is  that  of  Sumner  t>.  Parsons,  tried  before  this  court  in  Lincoln 
County,  July  term,  1801.  The  facts  were  these  :  "  Parsons  wrote  his 
name  oo  a  paper  and  gave  it  to  John  Brown ;  but  there  was  no  evidence 
of  the  intent,  or  of  any  connection  in  business  between  them.  Brown 
made  a  note  on  the  other  side,  payable  to  Jesse  Sumner  or  order,  on 
demand,  with  interest,  and  signed  it,  and,  thirty  days  after,  made  a  par- 
tial payment  on  it.  Sumner  then  got  a  writing  in  these  words,  over  the 
name  of  Parsons : '  In  consideration  of  the  subsisting  connection  between 
me  and  my  son-in-law,  John  Brown,  I  promise  to  engage  to  guarnntee  the 
payment  of  the  contents  of  the  within  note,  on  demand.'  And  he  sued 
Parsons,  declaring  on  the  promise,  specially  stating  it,  and  the  note, 
but  did  not  aver  any  demand  on  John  Brown,  or  notice  to  Parsons. 
In  two  trials  in  the  Supreme  Judicial  Court,  it  was  held  that  Parsons 
waa  liable,  and  that  Sumner  had  a  right  to  fill  the  indorsement  so  as  to 
make  Parsona  a  common  indorser  of  the  note,  with  tbe  rights  and  ob- 
ligations of  snoh,  or  a  guarantor,  warrantor,  or  surety,  liable  in  the 
first  instance,  and  in  all  events,  as  a  joint  and  several  promisor  would 
be."  Amer.  Free.  Declarations,  118.  Mr.  Dane,  who  cites  it  in  hU 
Abridgment,  Vol.  I.  416,  417,  remarlu  that  "this  case  was  carried  as 
far  as  any  oaae  had  gone,  and,  on  the  review,  tbe  court  was  not  unani- 
mous ;  and  it  has  since  been  questioned."  And  we  have  no  doubt 
with  good  reaaon  ;  for  the  holder  of  the  paper,  having  himsi'lf  set  out 
ihe  contract  by  the  words  written  over  the  name  of  the  defendant, 
should  have  been  held  by  its  terms,  and  the  legal  effect  should  have 
been  given  to  the  material  word  "  guarantee."  And,  in  that  view  of 
the  contract,  the  promise  of  Parsons  was  only  to  psy  after  a  demand 
npon  Brown  for  payment,  and  a  refusal  by  him,  and  of  whicli  Parsons 
should  have  had  notice.  But  the  court  must  have  construed  the  writ- 
big  aa  constituting  him  an  original  promisor,  and  so  bound,  absolutely, 
without  notice.  And,  in  our  apprehension,  the  writing  of  the  guarantee 
over  the  name  of  Parsons  ought  not  to  have  been  held  as  an  act  obUgir 
tory  on  him ;  but  be  should  have  been  treated,  if  held  at  all,  as  on  in> 
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AuBOT  of  the  note,  and,  as  Buoh,  ■nbjeot  to  the  liabilities,  and  entitled 
to  the  notice,  of  an  indorser.    See  Beckwitb  v.  Angell.* 

The  next  oaee  whigh  oame  before  the  ooart  was  that  of  Josselfo  «. 
Ames.*  By  the  report,  it  appears  that  John  Ames  vaa  indebted  on 
note  to  tbe  plaintiff,  who  demanded  security ;  and  John  offered  his 
In^ther  Oliver  as  surety,  who  was  accepted.  John  then  nude  a  note 
to  Oliver,  not  negotiable ;  and  GliTer  put  his  name  on  the  back  in 
blank.  The  plaintiff  received  it,  and  gave  op  his  former  note,  and 
afterwards  wrote  over  the  defendant's  name  the  same  wovds  as  in 
Sunner  c.  Parsons,  with  this  additional  olanse :  "Andinoonuderation 
of  receiving  from  Elishs  Joeaelyn  a  note  of  the  siud  Joba  of  the  same 
amount."  The  conrt  held  tJi&t  the  plaintifE  oonld  not  recover  in  that 
action,  but  might  cancel  the  words  written,  and  snbatitate  "For  value 
received,  I  undertake  to  pay  the  money  within  mentioned  to  Elisha 
Josselyn,"  and,  upon  such  an  indorsement,  might  maintain  an  action 
upon  the  facts  reported. 

In  what  light  the  conrt  held  the  defendant  does  not  distinctly  ap- 
pear; bat  we  presume  as  an  original  promisor,  from  the  manner  in 
which  the  case  of  Sumner  v.  Parsons  is  spoken  of.  "  The  guarantor 
in  that  oase,"  they  say, "  was  not  the  promisee,  but  a  stranger,  who 
warranted  tiie  payment  to  him.  He  cannot  himself  warrant  to  a  third 
person  payment  of  a  note  made  payable  to  himself,  and  not  negoti- 
able." 

The  next  reported  ease  is  that  of  Hunt  v.  Adams,*  which  was  aa- 
<umjw£(  on  a  note  given  by  Chaplin  to  Bennet,  under  which  the  defend- 
ant wrote :  "  I  acknowledge  myself  holden  as  surety  for  the  payment 
of  the  demand  of  the  above  note.  Witness  my  hand.  Barnabas 
Adams."  This  oanse  was  much  considered ;  and  the  court  ruled  that 
the  defendant,  Adams,  was  to  be  charged  as  a  promisor,  and  that  his 
holding  himself  as  surety  did  not  abridge  or  affeot  the  plaintiff's 
rights,  bnt  only  was  evidence,  as  between  the  promisor  and  himself, 
that  he  had  ugned  for  his  accommodation.  Other  caaea  between  the 
same  parties,  on  similar  notes,  aiterwards  arose,  and  were  decided  in 
the  same  manner.    6  Mass.  619. 

Immediately  after  occurred  the  case  of  Carver  o.  Warren.*  That  was 
on  a  note  made  by  one  Cobb  to  the  plaintiff,  and  on  the  back  of  which 
the  defendant  wrote  his  name ;  and  the  plaintiff  filled  the  indorsement, 
and  dedsred  apoo  it  as  his  promise.  The  defendant  demurred  to  the 
dedaratioD,  on  the  ground  tiiat  this  was  but  a  promise  to  pay  the  debt 
■f  another,  and  was  void  for  want  of  consideration.    Bat  the  ooturt 
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held  that,  hj  the  pleadings,  eaob  promised  to  pay  the  esme  enm,  aod 
that  the  defendant's  promise  did  not  import  any  gnarantee  or  oollateral 
Btipalation ;  and  that  if  the  defendant  had  indorsed  as  goarantor,  and 
the  present  indorsement  was  filled  np  without  his  oonsenC,  or  any  axh 
thority  from  him,  he  should  hare  pleaded  the  general  issue,  and  on  the 
trial  he  might  have  availed  himself  of  this  defence.  And  so  the  plain- 
tafr  had  judgment  on  the  demurrer. 

The  case  of  Hemmenway  v.  Stone  *  followed.  There  the  note  rao, 
**  I  promise  to  pay  F.  M.  Stone,  or  order,"  and  was  ugned,  **  B.  Oiad- 
iriok ; "  and  below  was  signed  by  the  defendant.  The  court  held  that 
it  was  a  joint  and  several  note,  like  the  case  of  March  v.  Ward.*  See 
alse  Bayley  on  Bills  (2d  Am.  ed.),  44. 

The  next  case  was  White  v.  HowUnd,*  which  was  on  a  note  payable 
by  one  Taber  to  the  plaintiff ;  and  on  the  back  of  it  was  written,  "  For 
value  received,  we  jointly  and  severally  undertake  to  pay  the  money 
within  mentioned  to  the  said  William  White.  I.  Cogge^all,  Jr.  Jno. 
H.  Howland."  The  court  held  that  this  undertaking  was  within  the 
principle  settled  in  Hunt  v.  Adams,  and  was  the  same  as  if  the  party 
had  dgned  his  name  on  the  face  of  it ;  and  that  he  was  well  charged 
as  a  several  ori^al  promisor. 

The  case  of  Moies  v.  Bird,*  which  succeeded,  is  substantially  liko 
the  present.  A  note  was  made  to  the  pliuntiff,  and  signed  by  Benja. 
min  Bird ;  and  the  defendant  signed  his  name  in  blank  oo  the  back  of 
the  note.  The  court  say,  the  defendant  "leaves  it  to  the  holder  of  the 
note  to  write  any  thing  over  his  name  which  might  be  considered  not 
to  be  inconsistent  with  the  nature  of  the  transaotion.  The  holder 
chooses  to  ooneider  him  as  a  surety,  binding  himself  originally  with 
the  principal ;  and  we  think  he  has  a  right  so  to  do.  If  he  was  a 
aorety,  then  be  may  be  sued  as  an  original  promisor." 

In  the  case  of  Baker  v.  Briggs,*  which  was  an  action  to  recover  the 
amount  of  a  promissory  note  made  by  one  Ryan  to  the  pluntif^  tbe 
name  of  the  defendant,  Briggs,  was  written  on  the  back  of  it ;  and  tha 
oourt  say  that,  according  to  several  dedsions,  it  was  right  to  declan* 
^^inst  him  as  promisor,  though  he  stood  in  the  relation  of  surety  to 
Ryan,  who  signed  the  note  on  the  face  of  it. 

The  case  of  Chaffee  v.  Jones  *  was  attumpnt  on  a  note  signed  by 
Israel  A.  Jones,  as  principal,  and  Eber  Jones  and  E.  Owen  Ss  Sons,  as 
■nreties,  by  which  they  jointly  and  severally  promised  to  pay  the  presi* 
dent,  Ac,  of  the  Housatonio  Bank,  or  their  order;  and  the  plaintiff 
put  his  name  on  the  back  of  the  note,  in  blank.  The  plaintiff  was 
called  npon,  after  the  n^leot  of  the  makers;  and  he  paid  it  to  tb* 
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bank.  The  coart  held  that  where  one,  not  a  promisor,  nor  indorser 
pnta  hia  name  on  a  note,  meaning  to  make  himself  liable  with  tba 
promisor,  he  is  to  be  regarded  as  a  joint  promisor  and  surety.  He  ia 
not  liable  as  indorser,  for  the  note  is  not  negotiated,  nor  a  title  made 
to  it,  through  his  indorsement ;  nor  as  goarantor,  there  being  no  dis- 
tinct consideration ;  bat  he  means  to  give  seonrity  and  validity  to  th« 
note  by  his  credit  and  promise,  and  it  is  immaterial,  for  this  purpose^ 
on  what  part  of  the  note  he  places  his  name.  So  in  Austin  v.  Boyd,' 
where  the  defendant's  nune  was,  in  like  manner,  on  the  note,  it  waa 
kdd  that  the  party,  by  thus  putting  his  name  on  the  back,  makea 
himself  an  original  promisor.  He  intends  by  it  to  give  credit  to  the 
note. 

The  case  of  Samaon  «,  Thornton*  was  aammptit  on  a  note  made  by 
Benjamin  Russell  to  the  plaintiff,  and  was  indorsed  by  the  defendant, 
Thornton  ;  and  the  declaration  charged  him  as  an  original  promisor. 
The  court  there  ruled  that  the  defendant,  not  being  the  payee  of  the 
note,  must  be  held  to  Stand  in  the  character  of  an  original  joint 
promisor  and  surety. 

The  case  of  Richardson  v,  Lincoln  *  is  of  the  same  type.  There  the 
eonrt  held  that  the  defendant,  not  being  payee,  but  having  put  his 
name  in  blank  on  the  note,  must  be  considered  as  an  original  prom- 
iaor  and  surety,  if  he  pnt  it  on  simultaneonely  with  the  promisor  as 
an  original  contractor.    See  also  Snmner  v.  Gay.* 

The  same  questions  have  arisen  in  New  York,  in  various  cases,  and 
have  been  decided  in  a  similar  manner.  They  will  be  fonnddted  in 
Story  on  Notes,  §S  &9,  472-4S0,  where  the  subject  is  fully  discussed, 
and  the  authorities  examined. 

To  hold  the  party,  however,  as  promisor,  where  the  name  alone  is 
written,  it  must  appear  that  he  made  the  promise  at  the  time  when  the 
note  itself  was  made ;  otherwise,  ho  may  either  not  be  chargeable  at 
all,  or  be  chargeable  as  surety  or  guarantor,  according  to  the  facta 
proved.  Carver  u.  Warren,'  Tenney  v.  Prince,'  Baker  v.  Briggs,' 
Oxford  Bank  v.  Ilaynes;'  Story  on  Notes,  S§  473,  474;  Beckwith  v, 
Angell.*  But  that  the  promise  was  made  at  the  same  time  with  the 
note  is  a  fact  which  is  to  be  presumed  when  the  note  is  in  the  hjmds 
of  a  bona  Jlde  holder,  and  nothing  is  shown  to  the  contrary.  And, 
ie  the  preseat  caae,  the  note  was  offered  to  the  plaintiffs  lo>  discount, 
by  the  maker  himself,  with  the  names  of  Minck  &  Co.,  and  Willis  on 
tlte  back  of  it ;  showing  it,  therefore,  to  have  been  an  original  nnder- 
taking  on  their  part. 

■  24  Pick.  64.  *  8  Met.  270.  *  G  Uet  301. 
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It  wu  oont«nded,  in  the  ar^ment,  that  Miriok  A  Co.  were  nereljr 
•aretiei,  and  that  the  plainti&  had  a  right  to  treat  them  BB  snch,  and 
therefore  vera  not  bonnd  to  demand  payment  of  them  as  makers,  at 
a  necessary  step  to  enable  them  to  charge  the  indoraer ;  the  reUtion 
of  promisor,  sarety,  Mid  gaaraotor  being  diatinot.  There  is,  nnqae^ 
tionably,  a  distiDction  between  these  several  undertaldngs ;  and 
always  so  in  regard  to  a  mere  gnarantor.  Bat,  as  to  the  subristing 
relations  between  a  prinoipal  and  snraty,  they  rarely  affect  the  oon- 
bsct  between  creditor  and  sarety.  A  man  may  be  eqnally  a  surety 
ftnd  an  original  promisor;  as  where  the  promise  is,  I,  A  B,  as  prinoi- 
pal, and  I,  0  D,  as  surety,  promise  to  pay ;  or  whera  the  party  signs, 
and  adds  to  his  name  the  word  "  sarety."  This  does  not  make  him  less 
a  promisor.  It  only  defines  the  relation  between  him  and  his  co- 
promisor  ;  and,  as  promisor,  the  necessity  of  a  presentment  to  him  is 
not  dispensed  with,  if  the  intention  of  the  holder  of  the  note  is  to 
charge  the  indorser.  It  is  not  for  the  holder  to  choose  in  what  char- 
acter be  will  consider  the  party  who  has  pnt  his  name  on  the  note ; 
bat  he  muet  treat  him  as  sustaining  that  legal  relation  which  the  facts 
establish.  If  he  put  his  name  on  the  note  at  the  time  it  was  made,1 
like  the  case  at  bar,  he  is  a  promisor;  if,  after  the  making  of  the  I 
.  paper,  he  is  s  surety  or  a  guarantor,  according  to  the  agreement  nponM 
which  he  gives  his  aignature.  The  fixing  of  the  relation  of  the  party,]/ 
when  he  enters  into  the  contract,  is  necessary  for  the  protection  of 
holders,  and  for  guarding  the  rights  of  indorsers,  whose  liability  is 
conditional.  If  it  were  held  otherwise,  I  do  not  well  see  how  such 
contracts  oonld  be  supported  against  the  objection  of  being  void  aa 
within  the  Statute  of  Frauds.  And,  as  it  is,  I  consider  these  engag»- 
mcnts  rather  as  exceptions  to  the  statute  than  in  any  other  light,  and 
as  growing  out  of,  or  rather  engrafted  upon,  the  law-merchant  appli- 
cable to  regularly  drawn  bills  of  exchange  and  promissory  notes. 

Upon  this  view  of  the  law,  as  drawn  from  (he  varioos  cases,  we 
consider  Mirick  &  Co.  to  have  been  joint  and  several  promisors  wiUi 
Thompson,  and  liable  in  like  manner  with  him. 

The  demand,  in  this  case,  waa  made  on  Thompson,  the  signer  of 
the  note,  and  notice  was  given  to  Mirick  A  Co.  and  to  Willis,  as  in- 
dorsera ;  and  it  is  now  contended,  by  the  plaintifi,  that  if  it  should 
be  held  that  Mirick  &  Co.  are  joint  and  several  promisors  with 
ThomjMon,  and  not  indorsers,  then  the  demand  on  Thompson  ia,  in 
law,  a  demand  on  them  also;  and,  such  demand  being  proved,  that 
the  indorser,  on  due  notice,  will  be  bound.  j 

I'he  precise  question  here  presented,  we  believe,  has  not  been 
decided  in  any  reported  case.  If  the  joint  and  several  promisors  are 
to  bo  considered  in  the  light  of  partners,  then  a  notice  to  one  most  be 
3steemed  a  notice  to  all,  as  partners  are  but  one  person  in  legal  con 
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templaUon ;  e&ch  partner,  acting  in  bucIi  capacity,  being  not  only 
capable  of  perfonning  what  the  whole  can  do,  and  of  receiving  that 
which  belongs  to  all,  but  by  each  acts  neceoaarily  binding  all  the  part- 
■ten.  It  follows,  therefore,  as  an  incident  to  such  joint  relaticoiB, 
that  all  the  partners  are  affected  by  the  knowledge  of  one.  But,  in 
respect  to  mere  joint  and  several  promisors  on  a  note,  there  is  not 
•ach  abeolnt»  oommnoity  of  interest  between  them,  nor  snob  neoe»- 
saiy  connection  with  each  other,  as  to  constitate  them  partners.  The 
nlstionsbip  is  confined  to  the  present  specific  liability  of  a  joint  and 
■everal  promise,  and  which  cannot  be  extended  by  the  act  of  one,  so 
that  bis  condnct  shall  necessarily  bitid  the  other.  As  betweeo  them- 
aelves,  one  promisor  may  be  a  mere  surety,  and  the  other  the  debtor; 
one  sarety  may  have  received  security  for  lending  his  name,  the  other 
not.  Or,  if  there  are  three  joint  and  several  promisors,  two  may  be 
rareties,  and  the  other  the  principal  debtor,  although  the  fact  may  not 
appear  on  the  note. 

As  the  incidents,  then,  of  a  partnership  do  not  attach  to  such  a 
limited  joint  liability,  there  being  neither  a  community  of  interests 
nor  joint  participation  of  profit  and  loss,  the  fact  of  knowledge  on  the 
part  of  the  whole,  from  the  actual  knowledge  of  one,  does  not  follow 
as  a  presumption  of  law ;  and  a  demand  upon  one  is  not  therefore,  ia 
law,  a  demand  upon  the  whole.  If,  then,  the  bringing  home  of  knowl- 
edge to  each,  or  proof  of  a  demand  upon  each,  is  a  fact  necessary  to 
b«  proved.  In  order  to  bind  third  persons,  then  such  knowledge,  or 
such  demand  on  each,  must  be  proved  as  any  other  fact. 

A  case  arose  in  Connecticut,  upon  a  note  payable  to  two  jointly, 
and  by  them  indorsed  in  their  individual  names.  One  ground  of  de- 
fence  was  want  of  notice  of  non-payment ;  and  notice  was  proved  to 
have  been  given  to  one  only.  The  court  held,  after  a  careful  consid- 
eration of  the  ease,  that  a  notice  to  one  liud  no  foundation  for  an 
action  i^ainst  both,  as  each  payee  must  indorse  it,  in  order  to  transf«r 
the  title.  Shepard  v,  Hawley.'  This  case,  we  think,  involves  and 
settles  a  principle  Himilar  to  the  one  arising  in  the  case  at  bar.  And 
the  Snpreme  Court  of  the  State  of  New  York  strongly  incline  to  a 
like  view  of  the  law,  in  a  oase  (5  Hill,  234)  where  it  was  not  neces- 
sary to  decide  the  point.  And  Judge  Story,  who  carefully  oonsidera 
the  subject,  in  his  work  on  Notes,  is  of  the  same  opinion.  Story  on 
Xotcs,  5§  289,  255. 

To  apply  the  taw  to  the  facts  as  proved  in  the  case  before  us, 
Thompson  and  Mirick  &  Co.  stand  in  the  relation  of  joint  and  several 
promisors.  Payment  of.  the  note  was  demanded  of  Thompson,  but 
not  of  Mirick  ic  Co.    The  defendant  is  an  indorser,  liable  only  upon 
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legal  Dotioe  of  a  demand  npon  the  promieorB,  and  a  raf  naal  by  them  I 
to  pay  the  note ;  and  we  are  of  opinion  that  he  haa  a  rig;ht  to  arail ) 
himaelf  of  tlus  n^;leot  to  make  demand  on  Miricfc  &  Co.,  to  diaoharge  I 
bimi°'*  from  hia  liabili^  aa  indoraer.  [^ 

V«rdiat»etaM6,andaMutHatgraiittd. 
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y^^^Ki  c    e^tty  a^  HALL  r.  NEWCOMB. 

'  Iv  THB  COTTBT  FOB  TBB   CoBSXCTIOlr  OF    EkBOBS,  NbW  ToKK,         t 

QmA  tv-ctC  ^  t,(riM-<^i£^^*-^       Decmibbb,  1844. 
0\J^  (JL*  /U/^-Ctj  •  [flqwrted  M  7  Bia,  416.] 

Oh  error  from  the  Supreme  Court.    Halt  brought  an  action  agunat*! 

Kewoomb  in  the  New  York  Common  Pleaa,  and  declared  agonal  him  1 

in  one  oonnt  aa  maker,  and  in  another  aa  gnanmtor,  of  a  promissory  f 

note,  aa  foUowa :  —  ' 

«  New  Toek,  April  23,  1840.      \ 

"  On  demand,  I  promiae  to  pay  to  Samuel  Hall,  or  his  order,  two  | 

hnndred  and  fifty  dollan,  for  value  received,  with  interest,  until  paid.   1 

(Signed)  "Pbteb  Fabmsb.  I 

(Indorsed)         "Obadiah  Newcomb."  ( 

Od  the  trial,  the  pl&intiff  called  Peter  Former  aa  a  witness,  who  1 
testified  "that  he  ngned  the  note  in  question,  and  the  defendant | 
indorsed  it,  as  a  mere  accommodation  to  witness;  that  it  was  in  partj 
renewal  of  a  former  note,  indorsed  by  the  defendant  for  him,  in  like 
manner,  for  t^OO ;  that  he  asked  the  defendant  to  indorse  for  half  the 
amount,  and  he  did  so;  that  witness  paid  $260,  and  gave  this  note  for 
the  balance  to  the  plaintiff;  that  defendant  drew  the  note,  witness 
then  signed  it,  and  defendant  indorsed  It;  that  defendant  knew  wit- 
ness was  to  get  the  money  on  it  from  the  pluntiff ;  that  the  defendant 
had  no  interest  m  the  notes  or  money ;  that  a  previous  note  had  been 
drawn  and  indorsed,  but  the  plaintiff  did  not  like  its  form,  and  there- 
fore the  present  note  was  drawn  and  indorsed,  and  the  plaintiff 
accepted  it ;  that  whether  he  received  the  money  from  the  plaintiff 
befcre  he  handed  him  the  note,  he  could  not  say,  but  thought  he 
received  it  previous  thereto ;  that  a  demand  of  payment  npon  him  of] 
the  present  note  had  never  been  made."  — I 

No  further  testimony  was  given,  and  the  Common  Pleas  ordered  a 
Donsnitito  which  the  plaintiff  excepted.  The  Supreme  Court  affirmed 
the  deciaion  of  the  Common  Pleas,  and  the  plaintiff  thereupon  bronj^t 
error  to  this  oonrt.  For  the  opinion  of  the  Supreme  Court,  see  8  HilL 
SUM  teg. 
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J.  J.  Ring,  for  the  plaintiff  is  error. 
C,  W.  Sandfont,  for  the  defendant  in  error. 

Thx  CiiAircKi.i.OB.  In  April,  1840,  Peter  Farmer  made  a  promi» 
■017  note  for  $250,  payable  to  Samael  Hall,  the  phuDtifE,  or  hia  order, 
on  demand,  with  interest;  on  the  back  of  which  note  Newcomb,  the 
defendant,  indorsed  his  name  in  blank,  at  the  request  of  Fanner,  to 
enable  him  to  get' the  money  on  the  note.  In  November,  1841,  Hall, 
without  haying  demanded  payment  of  the  note  from  the  maker,  or 
gjven  notice  of  nonpayment  to  the  indoreer,  brongbt  a  suit  agunst  th« 
indorser  alone,  to  recover  the  amonnt  of  the  note  and  interest.  And 
the  qneation  for  our  consideration  is,  whether  a  person  who  pntt  hit 
name  in  blank  upon  the  hack  of  a  negotiable  note,  which  is  drawn  in 
■Dch  a  form  that  he  may  be  charged  as  indorser  in  the  nsaal  mode,  if 
a  demand  is  made  and  notice  of  nonpayment  given,  can  be  ohaiged  ai 
a  general  surety,  withont  snch  demand  and  notice,  by  parol  evidenot 
merely.  lo  the  case  of  Frosser  v.  Lnqneer,  which  was  decided  by  this 
eonrt  in  December  last,  I  expressed  ^e  opinion  that  be  could  not. 
See  4  Hill's  Rep.  420.  The  reporter  misnoderstood  my  opinion  in 
that  case,  however,  if  he  supposed  I  intended  to  intimate  that  I  thought 
the  holder  of  tbe  note,  which  was  recovered  on  there,  could  have 
maintained  a  joint  action  against  the  makers  and  the  indorser  of  the 
note  in  a  count  charging  them  all  as  joint  and  several  makers  of  the 
note.  The  joint  action  was  snstained  against  them  in  that  case  upon 
the  common  money  counts,  nnder  the  statute,  as  mnkers  and  indorsers, 
and  tbe  service  of  a  copy  of  tbe  note  with  the  declaration.  But  as 
tbe  indorser  had  waived  notice  of  nonpayment,  and  had  absolutely 
gaaranteed  the  payment  of  tbe  money,  for  value  received,  I  thought, 
upon  the  authority  of  tbe  decisions  there  referred  to,  his  guarantee 
was  itself  a  several  promissory  note  payable  to  the  bearer  of  the  note 
written  by  Edson  and  Arnold  on  the  other  side  of  the  paper,'  not 
that  be  could  be  considered  as  having  made  a  joint  promise  with 
them. 

The  courts  have  gone  far  enough  in  repealing  tbe  statute  to  pre- 
vent frauds  and  peijnries,  by  introducing  parol  evidence  to  chai^ 
m  tnare  surety  for  the  principal  debtor,  by  showing  that  bis  written 
agreement  means  something  else  than  what  upon  its  face  it  pnrports 


1  If  ProuerlwNgSTdedManiaker  of  UwMuna  notetigned  b j  Edton  and  Amcdd, 
Jt  la  dlScnlt  to  lee  why  bli  nudartakiiig  ■hoold  b«  deemed  KTeral,  Itutead  of  Joint 
Hid  MversL  And  reBardiug  blm  at  tbe  maker  of  snotber  not*,  diitinct  from  that  of 
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to  mean.    And  I  fnlly  concur  in  Uie  opinion  expressed  by  Mr.  JnstiM 
Bronion  in  Seabnry  v.  Hnngerford,^  that  when  a  man  writea  his  nam* 
in  blank  npon  the  back  of  a  negotiable  promissory  note,  be  only  agnet 
that  be  will  pay  tbe  note  to  the  holder  on  reoeiving  due  notice  that 
the  maker,  npon  demand  made  at  the  proper  time,  has  neglected  to 
pay  it.    Mere  proof  that  he  indorsed  the  paper  to  enable  the  makeiV 
to  raise  money  on  it  does  not  change  the  natnre  of  bis  legal  liabilitjl 
u  tndorser,  where  the  note  is  in  the  hands  of  a  bona  Jtde  bolder  for  am 
good  consideration.     Such  was  the  whole  effect  of  the  parol  proof  iai 
this  case.    And  for  the  oonrts  to  allow  proof  by  parol  to  charge  al 
mere  surety,  Iteyond  tbe  legal  effect  of  his  written  blank  indorsement^ 
on  finch  paper,  would  bring  them  in  direct  con^ot  with  tbe  provisiona 
of  the  Statute  of  Frauds.    2  R.  S.  186,  S  2,  sub.  2. 

Here  there  was  no  difficulty  in  charging  Newcomb  as  indorser  ofl 
the  note,  in  favor  of  Hall,  from  whom  it  appears  the  maker  intendedQ 
to  get  tbe  $260,  to  enable  him  to  take  up  a  former  note.  It  does  noti 
appear  ia  this  case  whether  the  former  note  had  been  protested,  so  aa 
to  oharge  Newcomb  aa  indorser,  or  not,  or  who  was  the  holder  of  that 
note.  All  that  appears  is,  that  Newcomb  knew  that  Hall  would  lend 
Farmer  the  (250  to  enable  him  to  take  it  up ;  and  that  Kewcomb 
indorsed  this  note  for  Farmer,  as  a  mere  accommodation  indorser, 
when  tbe  name  of  Hall,  to  whose  order  the  note  was  made  payable, 
was  not  indorsed  thereon.  Where  a  note  is  made  payable  to  an  indi- 
\  idnal  or  his  order,  and  is  indorsed  by  him  in  blank,  and  in  that  situa- 
tion is  presented  to  another  penon  for  his  accommodation  indorse- 
ment, who  indorses  it  accordingly,  the  I^al  effect  of  bis  indorsement 
is  to  make  him  liable  in  the  character  of  second  indorser  merely,  and 
he  can  in  no  event  be  made  legally  liable  to  tbe  first  indorser.  And  if 
the  maker,  or  the  first  indorser,  or  any  other  person  into  whose  hands 
tbe  note  might  subsequently  come,  should,  without  the  consent  of  the 
second  indorser,  fill  up  the  first  indorsement  specially,  without  recourse 
to  such  first  indorser,  so  as  to  deprive  the  second  indorser  of  his  remedy 
over  in  cage  be  should  be  compelled  to  pay  tbe  note,  it  would  be  a 
grods  fraud  upon  him,  if  not  a  forgery.  But  when  such  a  note  is  pre- 
sunted  to  the  accommodation  indorser,  and  is  indorsed  by  him  withont 
having  been  previously  indorsed  by  the  person  to  whose  order  the 
same  is  made  payable,  the  latter  may,  at  the  time  he  puts  his  indorse- 
ment upon  it,  indorse  it  specially  withont  recourse  to  himself,  so  as  to 
leave  the  second  indorser  liable  to  any  person  into  whose  hands  it  may 
subsequently  come  for  a  good  consideration,  and  without  any  remedy 
It  the  first  indorser.  Or,  if  the  object  of  the  second  indonai 
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ITM  to  eoable  the  drawer,  as  in  thU  case,  to  obtain  inoii«7  from  tiM 
payee  of  the  note,  upon  the  credit  of  snob  aocommodation  iodoiMr, 
he  may  indone  it  in  the  same  way  witbont  reconne,  and  by  anA 
indonement  may  either  make  it  payable  to  the  second  iddoner  or  to 
the  bearer.  And  sooh  ori^al  payee  may  then,  aa  the  legal  holder 
and  owner  of  the  noto,  recover  thereon  against  inch  second  indoraet, 
upon  a  declaration  atating  snch  spedal  indoreement  by  him,  and  avih- 
seqnent  indorsement  of  the  note  to  him  by  the  second  indorser ;  or  h» 
may  recover  on  the  common  money  counts,  under  the  statute,  by 
•erving  a  copy  of  the  note,  and  of  the  indorsements  so  made  thereon, 
with  bia  declaration.  Bui  aa  the  second  indorser,  if  be  has  not  waived 
notice  of  the  demand  of  and  nonpayment  by  the  maker,  cannot  be 
made  liable  upon  his  indorsement  without  proof  of  such  demand  and 
notice,  the  plaintiff  at  the  trial  mast  prove  the  same,  or  he  cannot 


In  the  case  of  Herrick  v.  Carman,'  the  payees  of  the  note,  who  bad 
received  it  on  the  credit  of  Herrick,  had  themselves  made  a  general 
indorsement  of  the  note,  instead  of  a  restricted  one ;  so  that  if  Carman 
recovered  against  Herrick,  who  had  been  duly  chai^d  as  indorser,  the 
original  payees  wonld  be  liable  to  him  as  first  indorsers ;  and  a  recovery 
by  Carman  would  therefore  have  rendered  them  liable,  contrary  to 
their  agreement  with  him.  And  in  Tillman  tt.  Wheeler*  the  payeo 
of  the  note  attempted  to  charge  the  indorser  as  upon  a  general  guar- 
antee, without  having  made  him  liable  as  indorser  by  a  demand  of  the 
makers  of  the  note,  and  notice  of  its  nonpayment.  Both  cases,  there- 
fore, were  rightly  decided.  The  remarks  of  the  judges  as  to  the  right 
of  the  conrt  to  turn  an  indorsement  into  an  absolute  guarantee,  npon  a 
different  state  of  facte,  were  uncalled  for,  and  are  therefore  not  entitled 
to  the  weight  of  judicial  decisions  in  opposition  to  the  provisions  <A 
the  Statnte  of  Frauds.  The  decision  of  the  majority  of  the  Supreme 
Court  in  the  case  of  yeison  v.  Dubois*  was  clearly  wrong.  The  note 
in  that  case  being  payable  to  Nelson  or  bearer,  the  defendant  migfat 
have  been  charged  as  the  indorser  of  the  note,  without  any  indorse- 
ment by  Nelson.  For  Where  a  note  payable  to  hfiaigr  is  indorsed  by 
another  person  generally,  the  person  who  thna  puts  his  name  upon  it 
is  liable  aa  an  indorser,  and  may  be  charged  as  such  upon  due  notice 
to  him  of  demand  and  nonpayment  of  the  note  by  the  maker.  Hill  v.  f 
Lewis,*  Bank  of  England  v.  Newman,*  Ecclcs  v.  Ballard*  Brash  v. 
The  Administraton  of  Beeves.'  It  was  improper  therefore  to  allow 
parol  evidence  to  enable  the  holder  of  the  indorsement  to  turn  a  eo» 

>  13  Johns.  Bep.  160.  >  II  Johiu.  Rep.  S26.  ■  IS  Joluu.  Bcp.  ITf 
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diUonsl  liabilit7,  aa  indorser,  which  th«  pluntiS  had  lost  the  benefit  ol 
by  his  neglect  to  give  notice  of  demand  and  nonpayment,  into  an 
absolute  contract  to  pay  the  note,  in  disregard  of  the  provieions  of  th« 
Statnte  of  Frauds.  In  declaring  specially  upon  auch  an  indorsement, 
the  proper  coarse  is  to  set  oat  the  making  of  the  note,  the  ape<nal  ilk 
dortemoDt  thereof  by  the  plaintiff  to  the  defendant,  where  it  is  pay* 
able  to  order,  or  the  delivery  to  him  where  it  is  payable  to  bearer,  or  to 
the  plaintiff  or  bearer,  and  then  to  state  the  sabseqaent  indorsement  ol 
the  note  by  the  defendant,  by  which  be  ordered  and  appointed  tlM 
eontents  thereof  to  be  paid  to  the  plaintiff,  and  the  demand  of  tin 
maker  of  the  note  and  notice  of  nonpayDieot  duly  ^ven  to  the  de> 
fendant  as  such  indorser.  The  erroneons  delusion  of  the  majority  of 
the  jadges  of  the  Supreme  Court  in  Nelson  v.  Dabois  not  having 
received  the  sanction  of  this  court,  and  being  in  conflict  with  the 
Statute  of  Frauds,  it  is  not  too  late  to  declare  the  law  in  conformity  to 
the  statute,  aa  a  majority  of  the  judges  of  the  present  Supreme  Court 
have  done  in  this  case.  I  conclude,  therefore,  that  the  deciuon  of  tb< 
Common  Pleas  in  this  case  was  ri^t,  uid  that  the  judgment 
Supreme  Court  sustaining  that  decision  was  not  erroneous,  and 
be  affirmed. 

Senators  Bablow  and  Wkight  delivered  opinions  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court,  concurring  in  the  vieir 
taken  of  the  case  by  the  Chancellor. 

BocKKB,  Senator.    It  appears  very  satisfactorily  from  the  testimony 
in  this  cause,  and  the  nature  of  the  transaction,  that  the  parties  in- 
tended to  give  a  note  or  security  on  which  Newcomb,  as  well  aa 
Farmer,  should  be  liable  to  the  plaintiff  for  the  money  to  be  advanced 
by  him.    Hiey  failed  in  effecting  that  object  in  the  usual  form  of  an 
indorsed  promissory  note,  probably  from  mistake  or  ignorance  of  the 
prope'  form  of  negotiable  instruments.    In  the  form  in  which  the 
note  is  presented  to  as,  Xewcomb  cannot  be  treated  as  an  indorser.   An 
indoiaer  is  one  who,  by  his  signature,  transfers  the  legal  interest  in 
the  note.     From  such  indorsement,  whether  the  signature  is  on  the 
back  or  the  face  of  the  note,  result  the  liabilities  and  privileges  of  a 
Bomniercial  indorser.    Newoomb  had  no  such  legal  interest  in  thf  1 
note,  and  cunld  not  make  such  an  indorsement,  becauso  the  note  ii  J 
payable  to  Hall,  and  is  not  indorsed  by  him.    Newcomb  can  never  be  | 
made  liable  to  Hall  as  indorser.     The  payee  of  a  note  cannot  maiH'  J 
tain  ai;  action  against  the  indorser.     So  it  was  ruled  in  the  case  o( 
Herrick  v.  Carman,'  where  the  indorsee   failed  in  maintaining  an 
action  agunit  the  second  indorser,  because  it  was  proved  that  he  WM 
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tbfl  mere  agent  of  the  payee  and  first  indoner.  Taking  thu  note  in 
the  precise  form  in  which  it  is,  payable  to  Hall,  with  the  signatnre  of 
Newcomb  on  the  back  of  it,  and  laying  aside  all  the  other  testimony 
in  the  canse,  it  would  be  the  ease  of  Herrick  v.  Carman  above  cited, 
and  Kewcomb  conld  not  be  made  liable  in  any  form.  Had  Xewcomb 
pat  bis  name  on  a  note  designed  for  disconnt  at  a  bank  or  otherwise, 
intending  to  be  the  second  indorser,  and  knowing  that  his  indorae- 
mmt  Tonld  be  inoperative  until  the  note  was  indorsed  by  the  payee, 
he  would  then  be  strictly  within  the  rule  applicable  to  a  oommeroial 
indorsement,  and  entitled  to  its  privileges.  The  evidence  in  this  oau, 
however,  excludes  such  a  supposition.  It  is  very  clear  that  Newcomb 
put  his  name  on  the  note,  knowing  that  the  money  was  to  be  obtained 
from  Hall,  the  payee.  The  inference  is  very  strong — at  least  a  jury 
might  think  so  —  that  Newcomb  intended  to  be  surety  for  the  money 
so  advanced  by  Hall  to  Fanner,  and  did  not  intend  to  make  himself 
the  indorser  of  a  n^otiable  promissory  note.  The  signature  of  New-'' 
oomb  is  a  nullity,  unless  he  is  liable  as  guarantor,  or  on  an  origini 
undertaking  as  surety,  to  pay  the  note.  It  is  immaterial  in  whiol 
eharacter  fae  is  made  liable.  Here  we  may  safely  rest  upon  the  prin- 
ciple laid  down  by  the  Supreme  Conrt  in  the  decifflon  of  this  cause, -» 
that  such  a  construction  should  be  given  to  the  contract  as  will  pre- 
vent its  failure  altogether.  The  maxim,  wt  magia  tea  valeat  quam 
pereat,  quoted  by  the  learned  judge,  comes  in  aid  of  the  plaintiff,  and 
Js  decisive  in  his  favor.  It  is  suggested  by  the  learned  judge  who 
delivered  the  opinion  of  the  Supreme  Court,  and  the  demion  appean 
to  be  mainly  founded  upon  this  suggestion,  that  the  plaintiff,  by 
kdorsing  the  note,  might  have  put  it  in  a  form  in  which  it  would  be 
available  to  the  holder  against  Kewcomb  as  second  indorser.  True, 
he  might  have  indorsed  the  note  and  sent  it  into  the  market,  so  that 
■n  innocent  bona  jidt  holder  might  have  recovered  against  Newcomb 
M  second  indorser ;  but  in  snoh  case  Hall,  as  first  indorser,  would  have 
neen  liable  to  Newcomb.  The  order  of  liabUity  would  be  reversed. 
Hall  would  become  surety  to  Newcomb,  instead  of  holding  Newcomb 
u  surety  for  Farmer. 

It  is  said  that  Hall  might  have  indorsed  the  note  withont  recourse^ 
and  then,  although  he  was  the  payee  and  first  indorser,  might  himself 
have  recovered  as  the  indorsee  of  Newcomb.  This  would  be  placing 
Hall  in  a  posiUon  never  intended  by  the  oontraot.  I  think  we  most 
take  this  instmment  and  decide  the  rights  of  the  parties  nnder  it  in 
the  precise  shape  and  form  in  which  it  appears  to  ns,  withont  indorB»- 
ment  by  the  payee.  Viewing  this  instrument  as  commercial  paper, 
indorsed  by  Newcomb  for  the  accommodation  of  the  maker,  I  doubt 
the  tif^t  of  the  payee  to  negotiate  it  by  a  restricted  indorsement,  is 


-c  by  Google 


262  BALL  V.   NKWCOKB.  [OHAP.  nL 

which  c&ae  it  mi^t  oper&t«  u  a  fraud  upon  the  penon  who  pnti  hiB 
name  upon  the  note  with  the  view  of  being  the  second  indorser.  If 
the  payee  makes  snch  indorsement,  I  think  it  would  not  avail.  An 
indorsement  is  strictly  and  literally  an  order  to  pay  money.  Hall 
orders  the  money  to  be  paid  to  Kewcomb,  whose  name  already  standa 
■pon  the  note,  we  may  presame,  as  second  indorser.  He  writes  orer 
Newcomb's  signature  an  order  to  pay  back  the  money  to  himself.  By 
thia  little  contrivance  it  is  supposed  that  a  right  of  action  would  soem* 
to  Hall  i^ainst  Newcomb  as  indorser,  when  he  had  not  befdre  aaj 
saoh  right  of  action.  Thia  sort  of  finesse  and  shuffling  game  is  below 
the  dignity  of  the  law.  We  must  take  this  contract  as  the  parties  left 
it,  complete  and  perfected  when  the  note  was  delivered  to  Hall ;  and 
ve  have  no  right  to  ask  him  to  resort  to  practices  bordering  on  trick 
and  deception,  for  the  pnrpose  of  chnnging  the  character  and  liability 
of  the  parties.  If  Mr.  Hall  could  legally  and  properly  pursue  the 
course  advised  by  some  of  our  learned  friends,  I  can  see  no  reason 
why  a  restricted  indonement  may  not  be  written  over  the  name  of 
any  prior  indorser  of  accommodation  paper,  and  so  the  person  who  has 
lent  his  signature  on  the  fiuth  of  the  responsibility  of  those  who  have 
preceded  him  may  be  utterly  ruined,  and  that  without  remedy.  I 
think  that  Judge  Spencer,  in  the  case  of  Herrick  v.  Carman,*  states 
the  law  of  this  oase  correctly,  and  draws  the  proper  distinction. 
Where  a  person  indorses  a  note  for  the  purpose  of  giving  the 
maker  credit  with  the  payee,  and  with  knowledge  of  the  use  to  be 
made  of  the  note,  he  is  liable  as  on  an  ori^nal  nndertaking,  and  his 
indorsement  maybe  turned  into  a  guarantee.  Otherwise,  if  he  io- 
dotBes  the  note  without  any  such  knowledge.  It  must  then  be  pre- 
sumed that  he  intended  only  to  become  a  second  indorser,  with  all  the 
rights  which  pertain  to  that  character.  In  the  latter  case,  he  is  not 
liable  to  the  payee,  nor  to  any  person  deriving  title  from  him  witli 
knowledge  of  the  clroumstanoea  attending  the  indorsement.  This 
principle  has,  I  think,  been  recognized  and  sanctioned  by  every  analo* 
gons  case  to  be  found  in  the  books  from  12  Johns,  down  to  5  Hill,  and 
ought  at  this  day  to  be  considered  as  settled  and  estabhshed  law,  if  in 
the  conflict  of  deciuons  and  diversity  of  opinion  among  judges  any 
principles  can  bo  considered  as  settled  and  established.  The  case 
of  Seabory  v.  Hungerford,*  on  the  authority  of  which  the  decisi<» 
ft  the  Supreme  Court  munly  rests,  is  not  an  exception.  The  prin- 
ciple of  that  case  is  not  adverse  to  the  present  pluntifPs  right  to 
recover.  The  maker  drew  a  note  payable  to  Seabury  or  bearer,  witk 
%  view  of  borrowing  money  from  him,  which  note,  before  delivery,  waa 
hidoned  by  Hangerford ;  and  it  was  held  that  Hnngerford  could  not 
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be  charged  as  m&ker  or  gaarantor,  but  only  aa  indorser,  Not  two 
remarks  maybe  made  ezplanatoiy  of  the  difference  between  that  oaaa 
and  the  present.  It  does  not  appear  that  Hnngerford  knew  that  the 
money  was  to  be  advanced  by  tbe  payee,  and  it  is  not  disputed  that, 
on  a  mere  naked  indorsement  of  negotiable  paper,  nocoiinected  with 
knowledge  of  the  use  to  be  made  of  it,  tbe  party  oould  be  charged 
only  as  indorser.  It  may  be  fnrUier  remarked  that  the  note  in  that 
ease  was  payable  to  Seabury  or  bearer,  and  the  obeerration  of  Judg* 
Cowen  would  be  apt  and  pertinent,  that  the  payee  might,  by  tran^ 
ferring  tbe  note,  render  it  arulable  to  any  holder  against  Hungerford 
aa  indorser.  Not  so  in  the  present  case,  where,  though  words  of 
negotiabUity  are  used,  they  are  entirely  inoperative,  and  might  aa 
well  have  been  left  out  of  the  instrument.  The  plaintiff  could  not 
have  transferred  the  note  without  involving  himself  in  responsibilities 
never  intended,  and  entirely  inoonaistent  with  the  contract  between 
Uie  parties.  Then  let  the  rule  of  Seabury  e.  Hungerford  be  applied 
to  this  case ;  and  aa  there  is  no  possibility  of  charging  Newcomb  aa 
indorser,  consistently  with  the  contract  and  intention  of  the  parties, 
and  as  he  knowingly  undertook  to  be  surety  for  Farmer  to'  Hall  in 
some  form,  he  must  be  held  liable  either  as  guarantor  or  as  an  original 
promisor.     He  may  be  sued  in  either  character. 

Another  point  made  on  tbe  argument  of  this  cause  is, "  that  the 
Statute  of  Frauds  woold  bar  a  recovery  against  the  defendant  on  any 
other  ground  than  that  of  an  indorser."  The  case  of  Leonard  v. 
Vredenbuig'  is  exactly  analogous  to  the  present,  and  appears  to  settle 
the  principle  very  conclusively  in  favor  of  tbe  plaintiff.  Here,  as  well 
as  there,  the  undertaking  was  a  part  of  the  original  transaction,  and 
tbe  defendant's  undertaking  was  the  inducement  to  the  creation  of  the 
debt.  Parol  testimony  was  admitted  without  objection  on  the  trial, 
and  was  properly  admitted  to  show  the  attending  cironmataocea,  and 
the  purpose  and  deugo  for  which  the  «gnatnre  of  the  defendant  was 
affixed  to  tbe  instniment. 

The  nonsuit  was  improperly  granted,  and  the  judgment  of  the 
Court  of  Common  Pleas  and  of  the  Sopreme  Court  are  erroneous,  and 
should  be  reversed. 

Senators  Pobteb  and  Putnaic  also  delivered  opinions  in  favor  of 
terersing  the  judgment  of  the  Supreme  Court. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  i  "  the 
members  of  the  court  voted  as  follows :  * — 

^^or  reversal:  Senators  Backus,  Bookke,  Johnsoh,  Lzbteb,  Po» 
■XB,  PuTNAif,  Rhoadbs,  and  Vasmbt,— 8. 

1  8  Johns.  B«p.  29. 

•  HeUoD  n.  Uoboii,  18  Johat.  ITU;  Campbell  v.  Bntltr,  14  Jofani.  8tt,  cmIM  bbI 
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Wor  affirmance:  The  Chancellob  and  Senators  Bablow,  Basi^ 
tJT,  BiiKKHAM,  Chambbblaut,  DEmnBTON,  Fahlkiteb,  J0NB8,  Law 
tPtNOB,  MncHBu.,  Fi^TT,  ScoTT,  SooviL,  SiarrH,  Stkonq,  Wobki, 
■ad  Wbiqbt,  — 17.  Jitdgmettt  corned} 

'.'  ^«/-;  '^^^*'---"iy^-*'^^OORE  ...CROSS. 
'ti'       .,■,    Is  THB  Court  o»  Afpbals,  New  Toek,  Jitnb,  1859. 

-/^s^     Appeal  from  the  Supreme  Court.     The  oompltunt  averred  tliaf 

n  ;  ll*-**"     ■   "     tnalciog  of  a  promJBSory  note  by  the  defendant  McGervey,  payable  to '. 

,'.  I  /'  ''•■''■^        the  order  of  the  plaintiff,  and  that  it  was  indorsed  by  the  defendant! 

y  ^  ',«  c  >^      Cross,  for  the  purpose  of  paying  for  ooal,  sold  and  delivered  by  the  I 

'  .  /'.     ifi-!.-}  plaintiff  to  MeGervey  on  the  credit  of  such  indorsement,  and  was  de- 

■<L4r         riW-'  Uvered  thus  indorsed  to  the  plaintiff,  with  the  privity  of  Cross,  in  pay-  [ 

,    '  ^  7i         ment  for  coal  tlicn  sold  and  delivered.   Upon  the  trial  before  »  referee,  j 

>'.4.1^i^  If  _  jjjg  complaint  whs  proved  in  substance ;  and  he  reported  in  favor  of 

r  /  ci;'.(  J  v'.    '  the  plaintiS.   The  judgment  .thereupon  entered  was  affirmed  on  appeal 

I  J   il'-''-f    "'  ""   '    *'  S^''^'''''  ^^ft>^  ii  the  first  district ;  and  the  defendant  cross-appealed 

to  this  court. 
■  \^|^^  ijj  > . u (,\a 'i wS.  JF.  CUirkeon,  for  the  appellant. 
I-    ■     ■*.   ..,  (^''u„-^- J'c.J/b/ion, for  the  respondent. 

"'','.:      I        IjoHNHOTf,  C.  J.     This  action  is  upon  a  promissory  note  made  by  on^ 

McGeney,  pHyitble  to  the  order  of  James  Moore,  and  indorsed  inl 

'  '''  ",.       blnnk  by  John   A.  Cross,  James  Moore,  and  John  McNamee.     Thel 

'  '.'     ■         f 'aintiff  is  the  Jiiraes  Moore  to  whose  order  the  note  is  payable.     It 

-V-^-"     ■    Wj    was  proved  th;it,  upon  a  negotiation  for  a  sale  of  coal  by  Moore  to 

II  '  L-u  't^.  1 1 1  li  McGervey.  Mi>ore  agreed  to  sell  him  the  coal  for  his  note,  indorsed  by 
Cross,  and  that  for  this  purpose  Cross  indorsed  the  note.  The  sale, 
accordingly,  took  place;  and  the  ooal  and  the  Dot«  indorsed  by  Cross 
were  respectively  delivered.  The  note  was  discounted  for  Moore  at 
the  Adantic  Bank,  and,  being  nnptud  at  maturity,  was  duly  d^ 
manded,  and    notice  duly  ^ven  to  Cross.     It  was    subeequentljt 

>  ThlB  caw  WNB  twlM  trgiud,  —  once  in  1818  and  aeain  In  1844.  After  Uia  llrat 
•rgtuiKUt,  the  niemben  of  the  court  were  (qnall;  divided  Dpon  the  qneiUoa,  the 
vote  boiog  a*  fntlnwi :  — 

Far  r*etrsal:  Tlie  Pkeiidiiit  and  SeDaton  BocuEB,  Dixon,  Frahelui,  FoBniR, 
PuTHAif,  Rhoades,  Shibwood,  and  Vihrkt, —  9. 

For  affiTmanKt!  The  CuHOBLLOB  and  Senaton  BAKTur,  Daintitioir,  Klt 
IWtBB,  HorxiKs.  ItiTvavix,  Futt,  and  Wuobt,— ft         Btaijpimiit  trdtrtd. 


-c  by  Google 


:■((.' 


SECT.  IHj  MOOBE  V.   CBOBa.  265 

Ukaa  up  at  the  bank  by  Moore,  the  pluntiff.  The  qneBtion  is, 
whether,  on  thu  atate  of  facts,  Moore  can  recover  in  this  aotion 
^fUDBt  Cross. 

It  is  quite  oonceivabla  that,  in  tbe  ordinary  couree  of  bufiineas,  a 
promissory  note  may,  before  it  falls  due,  oorae  to  the  hands  of  a  per^ 
son  who  already  appears  apon  it  as  payee  or  indoner.  In  snch  a 
case,  he  eannot  maintain  an  action  i^;ainst  any  of  the  parties  whoee 
indorBements  are  sabsequent  to  the  first  iq>pearance  of  his  name.  The 
l^al  reascn  is,  that  each  of  those  persons,  on  paying  to  him  the  note, 
vonld  have  an  immediate  right  to  demand  payment  from  him  on  bis 
earlier  indorsement.  The  lav,  t«  avoid  this'circaity,  denies  an  actios 
to  a  party  thns  sitnated.  If  the  note  had  passed  tbrongb  his  hands 
without  indorsement,  or  if  it  had  been  indorsed  without  recourse  by 
him,  the  reason  would  not  exist ;  and  there  could  be  no  objection, 
founded  on  his  prior  holding  or  indorsement,  to  the  maintenance  of  »a 
action  by  him  against  the  parties  liable  on  the  note. 

Again,  if  a  note  be  made  and  indorsed  for  the  accommodation  of 
A,  who  indorses  it  to  another  person,  and  afterward,  in  the  coarse  ot 
trade,  again  becomes  the  holder,  he  could  muntain  no  action  against 
the  maker  and  indorser  for  his  accommodation,  notwithstanding  theii' 
apparent  liability  to  him  on  the  face  of  the  paper.  The  faot  of  the 
accommodation  making  and  indorsing  might  be  proved  to  defeat  the 
action ;  and  it  would  establish  that  the  agreement  of  the  parties,  eon- 
trary  to  the  l^al  inference  from  the  face  of  the  paper,  did  not  impose 
a  liability  on  the  maker  and  indorser  to  pay  the  party  suing.  This,  in 
principle,  is  very  like  vbat  the  pliuntiff  seeks  to  miuntain  in  this  case. 
Having  brought  his  action  as  holder,  and  producing  the  paper  in- 
dorsed in  blank,  he  has,  prima/acie,  made  out  a  title  as  such ;  and,  to 
rebut  the  inference  which  arises  on  the  face  of  the  paper,  that  a  recov- 
ery by  him  against  Cross  would  only  lead  to  a  new  recovery  by  Cross 
against  him,  be  shows  that  the  defence  of  circuity  is  not  available 
■gainst  him,  inasmuch  as  Cross  could  bave,  by  the  original  agreement 
of  the  parties,  no  recovery  a^nst  him.  The  case  is,  as  to  it£  I^^ 
merits,  the  same  as  if  Cross  had  taken  up  the  paper  from  the  bank, 
and  bronght  an  aotion  gainst  Moore  as  payee ;  and,  in  such  a  case,  no 
one  could  doubt  the  competency  of  the  proof  of  the  facts  now  in 
proof,  or  their  conclusiveness  to  defeat  Cross's  action.  Labron  t>. 
Worwn.^  Between  parties  thus  standing  in  immediate  privity  with 
each  other,  an  action  could  no  more  have  been  miuatained  by  Croat 
agiunst  Moore  than  it  could,  had  Moore  been  strictly  an  accommodati<n 
iadcnier  for  Cross. 

M  mi,  SL 
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WhoD  this  note  waa  originally^  in  Moore's  handii,  the  blank  itidone>\ ! 
ment  of  Cross  oouM  have  been  rendered  entirety  couformable  to  tha 
real  agreement  and  object  of  the  parties  by  Moore's  making  hia  own 
indorsement  without  recourse  in  terms.  Upon  such  an  indorsement, 
the  paper  would  no  longer  have  afforded  a  prima  /ade  answer  to 
Moore's  action  against  Cross ;  nor  could  Cross  have  muntained  that 
snoh  an  indorsement  was  unwarranted,  as  it  would  have  exactly 
ried  out  the  intention  of  the  parties.  Between  these  parties,  I  can  see 
no  reason  why  the  indorsement  might  not  thus  have  been  made  at  the 
trial ;  or  why  it  may  not  now,  being  a  mere  matter  of  form,  and  the 
ri^t  to  make  it  being  proved,  be  treated  as  made. 

Some  confusion  has  been  thrown  around  this  subject  from  what  bu 
been  finally  settled  to  have  been  an  error,  treating  such  an  indorse- 
ment as  a  guarantee,  and  charging  the  indorser  as  a  maker  or  gnar- 
antor.  This  doctrine  was  advanced  in  Herrick  v.  Carman,'  and  was 
adjudged  in  Kelson  V.  Dubois  *  and  Campbell  v.  Butler.*  It  was  at- 
tacked in  Dean  r.  Hall*  and  in  Seabury  v.  Hungerford,*  and  was 
finally  overthrown  in  Hall  v.  Newoomb,*  and  the  same  case  in  error. 
The  Chonoellor,  in  his  opinion  in  the  latter  case,  says :  "  If  the  ob- 
ject of  the  second  indorser  was  to  enable  the  drawer  to  obtain  money 
from  the  payee  of  the  note  apon  the  credit  of  the  accommodation  in- 
dorser, be  may  indorse  it  without  recourse ;  and,  by  such  indorsement, 
may  either  make  it  payable  to  the  second  indorser  or  to  the  bearer. 
And  such  original  payee  may  then,  as  legal  holder  and  owner  of  the 
note,  recover  thereon  against  such  second  indorser,  upon  a  docIaratioE 
stating  such  special  indoraement  by  him,  and  subsequent  indorsement 
of  the  note  to  him  by  the  second  indorser."  He  proceeds  to  say  that 
the  party  might  proceed  on  the  common  counts,  giving  a  copy  of  the 
note  and  indorsements ;  but  that  he  must,  in  either  case,  show  demand 
and  notice  to  charge  the  indorser.  In  Spies  v.  Gilmore,*  the  doc- 
trine came  before  this  court  under  slightly  different  circumstances. 
Want  of  demand  and  notice  were  held  to  be  excused,  upon  the  <nr- 
cnmstances  of  the  case,  in  the  Superior  Conrt.  In  this  court,  it  wi> 
discussed  and  decided  on  the  question  of  the  sufficiency  of  the  ex- 
cuse ;  and  not  an  intimation  is  to  be  found  throwing  any  doubt  npon 
the  position  that,  had  those  defects  not  existed,  the  plaintiff  might 
have  recovered.  The  later  cases  of  Brown  v.  Curtis,'  Hall  v.  Farmer,* 
and  Dunham  ».  Manrow,'"  being  upon  written  guarantees,  and  not  upoi 
indorsements,  are  not  applicable  to  this  case. 

I  12  John.  160.  ■  13  Jobn.  176.  (14  John.  S«. 

*  17  Wend.  214.  *  2  EIU,  80.  *  8  HUl,  288. 

1  1  Comtt.  821.  «  S  Comit  22B.  •  3  Conut.  U*. 
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The  cases  of  Herrick  v.  Carman '  soA  Tillman  v.  Wheeler  *  are  ea- 
drely  in  harmony  with  this  viev.  In  neither  of  them  was  it  made  to 
appear  that  the  second  indorser  pnt  his  nan^e  on  the  paper  to  ^re  the 
maker  credit  with  the  payee.  On  that  ground,  each  of  them  was  de- 
cided ;  while  the  whole  scope  of  the  opinions  shows  that,  with  that 
proof,  the  coart  wonld  have  sastEuned  a  recovery.  The  oase  of  Water- 
bnry  r.  Sinclur  *  suataina  the  general  position  of  the  plaintifE,  as  do 
tbe  opinions  of  Mr.  Justice  S.  B.  Strong  and  Mr.  Justice  Emott; 
though  the  decision  of  the  former  was  OTetmled  upon  the  ground  th«t[ '. 
there  should  have  been  an  actual  indorsement  without  recoorse.  It9i 
•eems  to  me  that,  under  the  present  system,  if  a  right  so  to  indorse  ap-^ 
pears  (and  it  may  be  done  even  at  the  trial),  that  substantial  justice/ 1 
is  promoted  by  regarding  it  as  done,  and  looking  upon  its  actual  doingi  I 
as  the  merest  matter  of  form.  \^ 

The  recovery  was  founded  on  correct  legal  principles.  The  fact 
that  an  indorsement  without  recourse  would  present  exactly  such  ft 
case  as  might  frequently  happen  in  the  transaction  of  business,  and,  if 
■o  happening,  would  strike  no  one  as  violating  the  ordinary  theory  of 
promissory  notes,  shows  that  the  real  rights  of  these  parties  are  capa- 
ble of  being  enforced  without  violence  to  any  rule  of  law  under  the 
eontract  they  have  actually  made. 

All  the  judges  cononrring,  Judgmmt  firmed. 

CHABLBS  0.  BOTNTON"  v.  DANIEL  PIERCE  ahd  Ajtotbbb.  d  Ji^i^i'"'*'''' 
Ik  thb  SiTPBBicB  CouKT,  Iluttois,  Skptembbe  TsBif,  1876.  ,   ■  ^  ;"  ,(  (  f  c  ' 

[Reported  in  19  IlUnau  Bi^xirtt,  146.)  -Ov^^vm    (■  c    •    '  ^'(^   '• '*■    '■''," 

AppBALfrom  the  CSrouit  Court  of  DeEalb  County;  the  Hon.  Th«»^ '  ]       -^.__  ..,. 
dore  D.  Murphy,  Judge,  presiding.  i  .'u<.  •'i.t  ^^i-t   <'•';'■" 

Jfr.  jB.  X.  iJjutiw,  for  the  appellant.  -/*  p  :l"t  f '  ••' ■  ''.'     '    '  ,. 

Mr.A.  (7.  .<«fen,  for  the  appeUees.  '•"'■- "^"i' 'V''  '  't'   ' 

Mr,  Cmsr  Jubttox  Soott  delivered  the  opinion  of  the  Court."- '^^^  ^  >  -  ■ 
The  dsclanition  in  this  case  contains  special  ooants  upon  a  gnarantee  I 
of  a  promissory  note  made  by  W.  C.  Wilcox  to  plaintiffs.  At  what  I 
time  defendant's  name  was  written  upon  the  hack  of  the  note,  whether 
It  the  date  of  making  or  subseqnentiy,  the  evidence  is  silent.  With 
One  pies  of  non  asnanpnt,  defendant  filed  an  affidavit  of  the  tmth  of 

1  10  John,  m  I  12  John.  1».        *  17  John.  830.         «  U  How.  Fr.  890. 
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the  plea.  On  the  trial,  plaintiffs  couDBel,  in  the  prsBenoe  of  the  court, 
wrote  the  gnarantev  declared  on,  over  defendant's  name,  on  tlie  back 
of  the  note,  and,  after  proof  of  signataro,  offered  the  note  and  indorse- 
ment in  evidence,  irhioh  were  by  the  oourt  admitted  over  objection  of 
defendant. 

One  of  the  oanaes  assigned  for  a  reversal  of  the  judgment  is  that 
tke  court  erred  in  permitting  the  note  and  indorsement  to  be  read  in 
evidence  withoat  proof  that  the  nndertaking  of  defendant,  as  evt< 
denced  by  the  blank  indorsement,  was,  in  fact,  that  of  a  gaarantor. 
.   The  position  assnmed  cannot  be  maintained.    Defendant  was  not  theH 
payee  of  the  note,bnt  a  third  party;  and,  from  the  fact  his  name  is  vl 
found  written  on  the  baok  of  the  note,  it  will  be  presumed,  in  the  V 
absence  of  explanatory  evidence,  he  placed  it  there  at  the  time  of  || 
making  the  note,  and  that  he  indorsed  it  as  gnarantor.    The  blank  |l 
indorsement  was  authority  to  plaintiffi  to  write  over  his  signature  any  * 
thing  that  was  consistent  with  defendant's  ondeitaking  and  the  inten-  ■'■. 
tion  of  the  parties.    Primarily,  it  wonld  appear  defendant's  obligation^ 
was  that  of  a  gnarantor,  and  hence  it  was  proper  to  write  the  guaranty 
over  his  name  on  the  back  of  (he  note.    All  that  was  necessary  to  be 
proven  under  the  pleadings  was  the  signature  of  the  defendant ;  and, 
that  proof  being  made,  the  note  and  indorsement  were  properly  ad- 
mitted as  evidence.    Camden  v.  McKoy,'  Hance  v.  Miller.* 

No  doubt  the  rule  would  be  different  where  the  name  on  the  back 
of  the  note  is  that  of  the  payee.  Ko  presumption  will  bo  indulged  he 
indorsed  the  note  as  guarantor,  and  if  the  holder  writes  a  guarantee 
over  the  signature,  which  is  denied  under  oath,  the  burden  of  proof 
will  be  upon  plaintiff  to  show  a  contract  of  guarantee  was  intended. 
This  is  the  rule  declared  in  Dietrich  t>.  Mitchell.* 

But  one  point  insisted  upon  is  fatal  to  the  present  judgment,  Ai  aO 
matter  of  defence,  defendant  offered  to  prove  his  liability,  if  any, 
existed  by  reason  of  the  indorsement  on  the  back  of  the  note,  was  onlyl 
that  of  guarantor  of  collection,  or  a  mere  indoner,  but  was  denied  thej 
privil^e.  Under  the  former  decisions  of  this  court,  this  was  propex' 
evidence.  It  has  been  repeatedly  held,  the  presamplion  a  party,  notj 
a  payee,  who  places  his  name  on  the  back  of  a  note,  is  a  gaarantoi,! 
may  be  rebutted  by  parol  evidence.  The  character  of  the  liability  { 
assumed  may  be  explained  and  the  legal  presumption  rebutted,  Cam-J 
den  B.  McKoy,*  Cushman  u.  Dement,*  White  v.  Weaver.*  The  rea> 
Boning  in  Dietrich  v.  Mitchell '  is  consistent  with  the  doctrine  of  the 
cases  cited,  and,  indeed,  we  find  nothing  in  all  the  cases  in  this  oovit 
on  this  subject  that  militates  against  this  view  of  the  law. 

>  8  Bcun.  4S1.  *21IlLe86.  >48mt0,  •  Stfrm. 

■  t  Smik.  407,  «  41  HL  M»,  1  Apnb 
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H«noe  the  ooort  oaght  to  have  pennitted  defendant  to  shoir  the 
character  of  his  andertakiog  aa  evidenced  by  the  blank  indorsement,— 
whether  it  wm  an  absolute  guarantee  or  a  guarantee  of  collection,  or 
whether  he  was  a  mere  indoraer,  under  the  statute,  according  to  tho 
Tudentaoding  of  the  parties  at  the  time. 

For  the  error  in  ezdnding  the  evidence  tendered,  Uie  judgment 
will  be  reversed  and  the  cause  remanded.  Judgtnent  ivoerseJ. 

Mr,  Jdsticb  Shblooh  disaents  upon  the  last  point.* 

1  TheerroiMoa*  tMun^tioiu  thmt  a  prior  indoner  can  Darwranea  (iibaeqlMit !» 
ioner,  aad  tluU  a  blank  ilgnattira  ii  at  UaeU  a  writtesi  omtnct,  together  with  the 
BinppUcatloii  of  tba  preaumptloa  that  eveir  one  kD:)wa  the  law,  and  the  introdiio- 
Uon  of  aibltnu7  and  conflicting  preawnptioiu  aa  to  the  intentioii  of  the  partiee, 
haT«  prodooed  alinoat  aodlau  UtiKatloa  and  a  chaoi  of  deciiioni  cpon  a  qQeition 
which  ought  to  hare  occailoned  but  little  or  no  controren^. 

Ai  matter  of  poiitiT«  deciikin,  tlie  eaaei  ma^  be  claaalSed  ai  foUowi : —  ^ 

L  One  wlio  wrliea  hla  name  npon  the  back  of  a  (negotiable)  note  before  ttoy 
deli*ei7  to  the  pa7ee  la  prcinmed  in  the  foUowing  jnriadictione  to  BMnme,  hj  tlila  | 
anomalooi  indonenient,  a  liability  of  aome  kind  to  tlie  pa^ee :  Alabama,  Arkan-  Jj 
■aa,  California,  Colorado,  Connectlcnt,  Delaware,  Illiniui,  Loaiaiana,  Maine, 
Har7land,  Maatachnaetta,  Mii-hig*",  Uinneaota,  Miaaouri,  Kerada,  New  Hainp- 
ihire,  Korth  Carolina,  Ohio,  Bbode  Island,  Sonth  CaioUna,  Texas,  Utah,  Termont, 
end  Virginia. 

Thia  preeumption,  howerer,  It  a  preenmpllon  of  bcl  merelj,  and  erldence  ief 
■cooidingl/  admlsaible  to  show  that,  bj  the  undentandlnf  of  the  partiei,   the  1 
■dodmIods  indoTter  was  to  oocupj  the  position  of  an  ordinsrj  second  indorser  with 
all  the  rights,  and  onlj'  the  obligatloDt  incident  thereto.   Sea,  in  addition  to  the  cases  [^ 
dted  ittfia,  neroe  v.  Haon,  IT  Pick.  3U ;  Howe  v.  Uerrill,  6  Cush.  80 ;  Cls[v  e.  Bice, 
IS  Onj,  403 ;  Patch  k.  Washburn,  10  Qnf,  62 ;  Carrier  v.  FeUowa,  ST  S.  H.  866. 

If,  howBTer,  the  pmtunptlon  of  Uabllitj  to  the  pajee  It  not  rebutted,  a  ■erawdjl 
pTCsnmption  ariaea  aa  to  ths  nature  of  this  liabilitr-  !J 

o.  In  Arkansaa,  Colorado,  Delaware,  Maine,  AUrjland,  Matnohnsetts,  Michigan, 
Minnesota,  Hiuonri,  New  Hampshire,  North  Carolioa,  Ohio,  Rhode  Island,  Sonth 
CsroUoa,  Texas,  Utah,  and  Termont,  the  anomalooa  indoraer  ia  preenmptiTelj  a^ 
ntaker  of  the  note  he  has  indorsed.  Elllian  v.  Ashler,  2^  AA.  611 ;  Good  v.  U 
Ibrtin,  1  CoL  ISfi;  9  Od.  S16,  s.  O. ;  Hassaj  v.  Turner,  2  Honst.  70 ;  Qilpin  e. 
Itsilv, «  Honst  SM ;  Oolhun  v.  ATerlU,  SO  Me.  810 ;  Halbon  tr.  Southard,  SS  Me.  117 ; 
Leonard  b.  Wildes,  86  He.  SSfi ;  LoweU  r.  Oage,  88  Me.  86 ;  Brett  e.  Manton,  U 
Ma.  401 ;  Sturtavant  a.  Randall,  68  Me.  149 ;  SuUiran  v.  Tiolett,  6  Oill,  181 ;  I*es  v. 
Botler,  86  Md.  262;  Walx  >.  Alback.  87  Md.  404 ;  Midea  >.  Bird,  11  Mass.  488; 
BuauMT  p.  0*7,  4  Piok.  SU;  Baker  ».  Briggs,  B  Pick.  132;  ChaSin  n.  Jones,  19 
FldtSM;  Anstinv.  Bo7d,24Plck.  64;  Samson  v.  Tbomton,8Met.  276;  Blchardion 
p.  LincDlo,  6  Met.  201 ;  BenthaU  «.  JadUns,  18  Met.  266 ;  Brjaol  v.  Eastman,  7  Cush. 
Ill  i  Prar  p.  Maine,  7  Cosh.  S68 ;  Hawkes  D.  FbiUipa,  7  Onir,  284 ;  Pearson  F.  Stoddard, 
9araj^,  199 ;  Wright  p.  Motsa,  9  Grar,  S8T ;  Bssax  Co.  D.  Bdmaods,  12  Qraj,  273 ;  Brown 
p.  Sutlw,  00  Haas.  179 ;  Nat.  Bank  p.  Lougee,  108  Mass.  871 ;  Stoddard  r.  Penniman, 
106  Masa.  8M ;  War  '■  Battarwwtb,  lOS  Mass.  600 ;  3otbschUd  n.  Qrix,  81  Mich.  160 ; 
Fierce  p.  IrrlDe,  1  Mimi.  860;  Bar  '•  Simpson,  1  Minn.  880;  Winslow  p.Boyden,  1 
Hhm.S88;  McCoinbp.Tbompsaa,2Minii.lBeiM«rieDthall*.Ta7lor,2Minn.  117; 
Ikdluun  t>.  Oilman,  7  Minn.  146;  BoblDson  p.  Bartlett,  II  Minn.  110;  Pen?  « 
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Buret,  18  Mo.  140;  Schneider  o.SchifliiUD,  20  Mo. £71;  BmkeTi>.Block,SOHa.SSfii 
Beidman  v.  OMkj,  86  Mo.  S82 ;  Wnlem  Bo&tmen  c.  Walff,  46  Ho.  104 ;  Knnta  n. 
Tempel,  4SMo.  71;  BejiDoiiT  d.  furell,  61  Mo.  96;  Cahn  r.  Datton,  60  Mo.  297; 
Chsfle  o.  UemphU  B.  B.,  64  Mo.  198 ;  Hartia  t>.  Bo;d,  11  N.  H.  886 ;  Benton  p. 
Willud,  17  N.  H.  698;  SargsDt  v.  Robbini.  10  N.  H.  GT2;  Bsker  v.  Bobinion,  U 
N.  Ca.  191  (a  note  psjable  to  bearer) ;  Bright  v.  Carpenter,  9  Oh.  13Q ;  Roblnioo  «. 
Abell,  17  Oh.  86  (a  note  payable  to  bearer) ;  Oreenough  r.  Smesd,  3  Ob.  St.  416; 
8e;moiir  n.  Lejnian,  10  Oh.  St.  288 ;  Seymour  r.  Mickey,  16  Oh.  St  616 ;  UattbowMM 
n.  Spragoe,  1 R.  I.  8;  Perkioi  v.  Bantov,  3  R.  L  G06;  FnunptoD  d.  Dudley,  1  N.  A 
HoC.  128  (a  note  payable  to  bearer] ;  Stoney  ».  BeanUen,  3  HcMuU.  818 ;  Baker  n 
Soott,  6  Kich.  806;  Ambler  v.  HillieT,  0  Rich.  243;  Carpenter  v.  Oafcj,  10  Eleb.  IT; 
UcCelTej  0.  Noble,  12  Rich.  167  (a  note  payable  to  bearer) ;  McCrear?  n.  Bird,  13 
Bich.  664.  (Conf.  Tnten  «.  Ryan,  1  Speen,  240.)  Chandler  v.  Weatfall,  SO  Tei.  476 
<a  note  payable  to  bearer] ;  McOee  v.  Connor,  1  TTtah,  02 ;  Enapp  v.  Parker,  6  Vt  048 ; 
Flint  D.  Day,  S  Vt  846 ;  Naih  v.  Skinner,  12  Vt.  219 ;  Sanf ord  v.  Norton,  U  Tt.  338 ; 
17  Tt.  386,  •.  0. ;  Strong  o.  Hiker,  16  YL  664 ;  SylTBiter  t>.  Downer,  20  Vt.  8661 

But  the  conrti  which  agree  in  treating  the  anomalona  Indoner  aa  preamnptinlyTt 
■  joint-maker  diSer  ai  to  the  nature  of  the  presumption.  y 

1.  In  MaiaachuKtti,  MInneiota,  and  apparently  in  Delaware  and  New  Hampihile,^ 
tbe  preaumptioniiaconcluaiTepreaumption  of  law  oTen  between  Hie  original  partfee.  | ' 
ETidmce,  therefore,  that,  by  the  underttanding  of  the  partiei,  the  anomaloni  ia>  | 
doreer  Mtumed  the  liability  of  a  guarantor  or  indoraer,  i«  iottdmlMlble.  See  L 
eue«  tupra,  and,  more  particukrly,  Wrigbt  0.  Morte,  Q  Oray,  837;  Eaeez  Co.  >. 
Ednuuid*,  12  Gray,  278 ;  Way  v.  Butterworth,  108  Mail.  609 ;  Peckbam  a.  OUmao, 

7  HiDii.l4e;  Bobioton  s.  Bartiett,  11  Uinn.  410;  M»««ey  c.  Turner,  2  Hontt.  79; 
Benton  o.  Willaid.  17  N.  H.  GSa  ;  Sargent  d.  Bobbini,  19  N.  H.  672. 

2.  In  Maryland,  MiatouH,  and  apparently  In  Maine  and  Vermont,  tbe  preeumptlonD 
li  regarded  ai  an  ordinary  preaumptionof  fact.    ETldence,  therefore,  ii  admiuiUal 
which  ibowB  that  the  anomaloni  indoner  wai  in  fact  a  guarantor  or  indoner.    Seen 
eatM  tapra,  and,  more  particulariy,  Irei  a.  Botley,  86  Md.  282;  Beidman  a.  Gray, 
86  Ho.  282;   StucteTant  i'.  RandaU,  68  Me.  149;    BylTMter  v.  Downer,  20  Tt. 
866. 

In  Arkanuu,  Colondo,  Michigan,  North  Can^na,  and  Rhode  Iiland,  it  aeemi  not 
to  bare  been  decided  to  what  degree  Hie  premmptSon  in  queition  can  be  controlled 
by  extrinaio  evidence. 

8.  In  Ohio,  South  Carolina,  and  apparently  In  Texat,  the  ptecuiDptlon  It  a  legalT 
phenomeoon,  being  neither  a  preiumption  of  law  nor  a  prefumption  of  facb  U 

Erldence  of  the  real  nature  of  the  tranaaction  between  the  partie*  U  admiaiibla^ 
to  charge  the  anomaloai  Indoner  aa  a  guarantor.  Bnt  eTideoce  that  tbe  anoma- 1 
louB  indoner,  in  truth,  aaiumed  the  liabili^  of  an  indoner,  is  iaadmiiiible.  TbI*  \ 
carious  distinction  is  baaed  upon  the  assumption  that  it  Ii  impossible,  in  the  nat- 1 
vt«  of  things,  for  the  payee  of  a  note  to  sue  an  indoraer.  See  cases  fpra,  and,  more  ^ 
partlcalarly,  Oreenough  c,  Smead,  8  Oh.  St.  416;  Ambler  v.  HUlier,  0  Ricdi.  348; 
Oook  V.  Sontbwick,  9  Tex.  616. 

It  may  be  added,  with  reference  to  the  case*  under  this  class  [L  a),  that,  if  tb^ 
indoTsement  ii,  in  fact,  made  after  the  delivery  of  the  note  to  the  payee,  the  prMJ 
•nmption  that  the  party  indoniug  is  a  maker  is  displaced,  and  the  indoner  ia  liablaji 
aa  a  gnanntor.  See,  in  addlUon  to  cases  cited  t^ira,  Irish  v.  Cutter,  81  Me.  CSOjjf 
Tenney  v.  Prince, '4^  Pick.  886;  Meconiey  s.  SUnley,  8  Cosb.  86;  Way  b,  Bnttesw 
vnrtli,  108  Mass.  609;  Stagg  0.  UnnanlUMr,  69  Ho.  388;  Qan«tt  v.  Bntler,  2  Btrak., 
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But  an  indonemeat,  though  iDbMqtieiit  to  the  deUrerj,  will  be  resftrdad,  b;  nU-f 
HDD,  M  coQtemponuieotii,  II  made  in  punnaDce  of  a  prior  agtieement.  Hoiaa  MJ 
Bird,  11  Haaa.  436;  Hawkei  i>.  FhilUppa,  7  Qray,  2M;  Leonard  v.  W'ldM,  86  Ih. 
W& ;  Chllda  r.  Wfiaaii,  41  Me.  433 ;  Knapp  k.  Parker,  S  Vt.  642. 

h.  la  LouiiianB,  the  anomaloiu  indorwr  ii  preiuniptiTely  a  aurety.  The  nature^ 
ri  tbe  preaamplion  leemi  not  to  hare  been  jet  determined.  Quidre;  *.  TItw,.  ' 
tllMt.x.  a.  669;  Smith  v.  Qorton,  10La.8T4;  HcQnire  D.Boawortb,  1I«.  An.24Bj" 
Panajp.Parhani,  ILa.  Aq.374;  Drewo.  Bobertaon,  2La.An.GB3;  Johnionv.Down^ 
■  Lb.  An.  fi90 ;  HcCaniUnd  d.  L;on*,  4  La.  An.  2TS ;  Chom  e.  Merrill,  9  I^  An.  638; 
CoUina  s.  Triat,  SO  La.  An.  S4S ;  O'Learj  n.  Martin,  21  I^  An.  589 ;  Gilbert  b.  Coopar, 
I  Bob.  (La.)  161.    Con[.  Wearer  b.  iSwriel,  12  U.  An.  617. 

c  In  lillDoit,  Kanaaa,  Kentucky  (by  iCatnte),  and  Ncrsda,  tha  uioiimIou  iixkinu  f 
^  preanrnptirely  an  ordinary  guarantor.  Camden  v.  MoEoy,  4  III.  437 ;  Cnahman  v.  [, 
Dement,  4  lU.  4eT ;  Carroll  o.  Weld,  18  HI.  882 ;  Klein  *.  Currier,  14  III.  SS7;  Web- 
■ter  r.  Cobb,  IT  IIL  4^9 ;  Llocolti  r.  Hlasey,  61  HI.  486 ;  Pahlnun  ■>.  Taylor,  76  HL 
62».  (Conf.  Bogne  ■>.  MelUck,  26  lU.  91 ;  Blatchford  t>.  HUliken,  86  III.  484.)  Fli^ 
man  0.  Blood,  2  Kan*.  490;  FnUer  v.  Scott,  SKaot.  26;  Arnold  ■>.  Bryant,  8  Bu«b, 
OSS  (atatntory) ;  Van  Dor«D  r.  TjtAtir,  1  Ner.  860. 

Thia  pretnmptlon,  again,  ii  neither  a  preatunptloD  of  taw  nor  a  piarampdon  ttv 
bet ;  eridence  being  admlMlble  to  charge  tbtt  anomaloiu  indorter  aa  makar,  but  not  \  | 
to  «how  that  hi*  liability  to  the  payee  wa*  that  of  an  iodoraar.  [J 

d.  In  Connecticnt,  the  anomaloiu  indorter  ii  pretumptirely  a  guarantor,  but  wlthT, 
a  qnalified  liability.  In  other  wordi,  be  gnatanteea  the  coUectibillly  of  the  note,  at 
matnrity,  by  the  nae  of  due  dUigence.  Bradly  a.  Fhalpa,  2  Boot,  fHi ;  Beckwith  v.  I 
Angell,  6  Conn.  816 ;  PerUni  v.  Catlln,  11  Coon.  218  (a  note  payable  to  bearer)  -^ 
Clark  ».  Merriam,  36  Conn.  676 ;  Banaon  0.  Sborwood,  20  Conn.  487 ;  HIddle  e.  Stereni, 
S2  Conn.  87B ;  Rhodea  c  Seymour,  86  Conn.  1  j  Holbrook  v.  Cunp,  88  Conn.  28. 

«.  In  Alabama  and  California,  the  Indoraer  U  premmptirely  liable  to  the  payee  aaT 
an  tndoner,  althoogh  in  California  ha  la  termed  a  goarantor.  And  tbia  piaannpUon  ' 
ia  oondiulre.  MUton  r.  De  Yampert,  8  Ala.  648 ;  Price  a.  Larander,  88  Ala.  8SS  il 
Bigg*  0.  Waldo,  2  Cal.  486 ;  Fierce  o.  Kennedy,  6  Cal.  138 ;  Qeiger  a.  Clark,  18  CaL 
ST9 ;  Ford  v.  Bendrlcka,  84  Cal.  673 ;  Jonea  v.  Qoodwhi,  89  Cal.  498. 

/.  In  Virginia,  tuch  indoner  ii  apparently  liable  aa  maker  or  goarantor  at  the  elao 
doQ  of  the  payee.    Wacaon  a.  Hurt,  6  Oratt  688 ;  Orriek  a.  Cotaton,  7  Oratt  189. 

IL  One  who  wrilei  hi*  nanM  npon  the  back  of  a  negotiable  note  before  It  la  in- 
doned  by  the  payee  ii  preinmad  in  the  following  Stalei  to  aaauma  no  liability  to 
the  payee,  bnt  to  occopy  the  poaition  of  an  ordinary  aecond  indoner  with  all  the 
ri^ta  and  only  the  obUgatioiu  hicident  thereto :  Georgia,  Indiana,  Iowa,  Kentucky 
(prior  to  Btatote),  Mlasiaaippi,  New  Tork,  Oregon,  Penniylrania,  Tenneaaee,  and 
Wiaconain.  Colllni  0,  BTerett,  4  aa.206.  (Conf.  Qoln  v.  Sterne,  26  Oa.  223,— 
■  note  payaUe  to  bearer.)  Wella  a.  Jackaon,  S  BiMckl.  40;  £arJe  n.  Potter,  T 
Blackf.  85 ;  HarrU  v.  Fierce,  0  Ind.  162 ;  CecU  v.  Mix,  S  Ind.  478 ;  8iU  d.  LeaUe,  10 
Ind.  236;  Drake  0.  Harkle,  21  Ind.  488;  Dale  a.  iStMt,  23  Ind.  118;  Ewlng 
*.Lcgac,40  Ind.  843;  Pear  v.  Dnnlap,  1  Greene,  S81.  (Conf.  Brenner  a.  Onu- 
darakieiKar,  14  Iowa,  82.)  Needhama  v.  Page,  8  B.  Men.  406;  EeUogg  *.  Dnnn,9 
tut.  (Ky.)  216;  Lari  a.  Mendell,  1  Dot.  77;  Thooaa  a.  Jenuingt,  IS  Mlia.  897; 
Jaoninga  r.  Tiion)aa,31  Uita.  617;  Harrick  p.  Carman,  12  Jobna.  169;  Tillman  a. 
Wheeler,  IT  John*.  826 ;  Dean  a.  Hall,  17  Wend.  214  (a  note  payable  to  bearer) ; 
Seabnry  a.  Hnngerford,  3  Hill,  80  (a  note  pMyabla  to  bearer) ;  G^more  c.  Spiea,  1 
Barb.  168 ;  Spiet  a.  QUmore,  1  Comit  821 ;  EUIa  a.  Brown,  6  Barb.  282 ;  Bradford 
a.  Martin.  S  Sandt  047 ;  Hahn  a.  Hnll,4E.D.  Sin.004;  CoUreU  a.  COnUin,  4  Diiar 


-c  by  Google 


272  BOTNTON  V.  riEBCE  AND  ANOISBB.       [CHAP.  m. 

Mi  Va.terI>nr7I^8iIldai^,  leHow.  Pr.  820;  36  Bub.  iSG,  i.  o. ;  LmIu  v.  False, If 
Baib.  dlSi  BMwn  v.  Bnniham,  87  N.  T.  614;  Pbelpt  e.  Vbcbw,  GO  N.  T.  69; 
CtathJer  «.  AdrUnce.  fil  N.7.  saS;  HnU  v.  Hwrin,  2  Tb.  ft  C.420;  WoodrnB  d. 
Leonud, 4  Th.  ft  C.  208;  1  Hnn, 682,  a.  a. ;  Wrid  v.Bowen,  B  DaUy  It«s.  &2L;  Kmhb 
V.  Holland,  2  Oreg.  60 ;  CogtweU  p.  Bayden,  6  Ong.  22 ;  Taylor  b.  McCum,  11  Pa. 
MOi  Kfoerii.  Sliower,  18Pa.4Mi  Boht^enlMrgw  p.  Nabf,  38  Pa-lSS;  Fegmbuk 
v.Lang.  S8Pa.l98;  Barto  k. Sabmeck,  28  Pa.  447 ;  Ooldln  v.  Llndermaa,  84  Pa.CB; 
SniUi  D.  EeMler,  44  Pa.  142 ;  Sobeok  v.  Kobetoo,  2  Onnt,  B7S ;  Schafbr  «.  Fumer'a 
Bank,  M  Pa.  144;  Slack  v.  Kirk,  67  Pa.  880;  EUbert  *.  ElnkbelDcr,  68  Pa.  34S; 
CempaiTM  v,  firookwaj,  11  Humph.  866;  Cloiutoti  v.  Barbiere,  4  Sneed,  886; 
HMtb  V.  VsD  Cott,  S  Wii.  610;  Cad;  p.  Sbepaid,  12  Wli.  689;  Darta  a.  Bamm, 
18  Wi*.  227  ;  King  b.  BJIcbla,  18  Wla.  664.  Bee  abo  Oflatt  r.  Ball,  1  Oancb,  C  C 
MM,  672 ;  HcComber  ir,  Clarke,  8  CTanch,  C.  C.  fl. 

Thii  prMumpllDD,  howevar,  It  a  premmptloii  of  fact  merei;,  and  evidence  li 
oordinglj  admiaalble  to  ibow  that,  bj  the  tuidentandiDg  ol  tbe  parties,  the  anoma-  l| 
liMU  indoner  wat  to  aatoma  a  liability  to  tbe  piyea.   See  oawi  dti  '  "  ' 

ColUni  ■.  Eretett,  4  Oa.  260,  corira. 

Thli  preiuiDption  being  rebutted,  the  nature  of  the  indoner*!  liaUiity  to  the  U 
payee  Tatiei  in  difCereat  jnriidic^oni. 

(1.)  In  New  Tork,  Oregon,  Tenneawe,  and  Wiaeonain,  he  ii  preauQiptiTaly  llab)e\ 
ai  Indoraer,  the  payee,  in  legal  contemplation,  bringing  hit  action  not  ai  payee,  bat  - 
ai  Mcond  Indnnee,  and  haying  flnt  Indorted  "  wllliovt  reconne."  And  it  would  , 
•eem  that  tba  preiumptioo  li  cntclotiva.  —J 

(S.)  In  Indiana,  Iowa,  MUaiHippl.  and  PasniylTania,  eTldenoe  la  admiuible  tof^ 
charge  the  indoner  aa  maker  or  gnarantor.    Whether  he  conid  alio  be  charged  aa  I 
Indoraer  by  the  payee  leemt  not  to  hare  been  determined.    Bat  lae,  with  refereoca  J 
la  the  Statute  of  Frandj,  Drake  v.  Maikla,  21  Ind.  4SS ;  Scbafer  d.  Farmer'i  Bank, 
60  Pa.  144. 

III.  In  New  Joraey,  the  blank  rignatiiTe  of  an  anomalooa  Indoner  gire*  rite  to ' 
BO  preanmption  whatexer.    Tlie  party  will  be  charged  according  to  the  evidenM.  'J 
Crour  V.  Chiunben,  Spencer,  266;  Chaddock  tr.  Taimeai,  86  N.  J.  517.    See  alao 
Bejr  r.  Simpson,  32  How.  841. 

IV.  Hie  Indonement  by  a  itranger  of  a  noiMiegotlable  note  bat  alto  produced  mndtT 
eontroTeny.  In  Connectlcnt,  Lonitlana,  HatMichiHettt,  Michigan,  Miuouri,  Ojjjpjl 
BoDth  Carolina,  Texat,  Virginia,  and  ^iparently  In  Vermont,  the  liabilily  of  ilie  in>^ 
dorter  It  pretumptlTely  the  tame  ai  It  would  be  if  the  note  were  negotiable.  Hunting-^ 
done.  HarTey,4  Conn.  124;  Welton v.  Scott,  4 Conn. 627 ;  Caitlev.Candiee.  lOCmia. 
228 ;  Holbrook  r.  Camp,  38  Conn.  28,  24 ;  Coole/  v.  lAwrenoe,  4  Mart.  OHy ;  Joata- 
lyn  V.  Amtt,  3  Matt.  274 ;  Wetherwax  v.  Paine,  2  Mich.  666 ;  I«wli  v.  HarTey,  IS 
Ho.  74;  Parker  r.  Riddle,  11  Ob.  102  ;  CockreU  b.  Milling,  1  Strob.  444.  (Cont. 
Tnckar  v,  EngUih,  2  Speen,  678.)  Cook  >.  Sonthwick,  B  Tez.  616 ;  Carr  b.  Rowland, 
14  Tex.  276 ;  Orriok  v.  CoUton,  7  Oratt.  IBO ;  Barrowa  v.  Lane,  6  Vt  161.  In  AlaT 
bama,  the  indortemant  it  equal  to  a  guarantee  of  collectibility  with  due  dillgeaea{j 
Jordan  v.  Oamett,  8  Ala.  610;  Neabit  o.  Bradford,  6  Ala.  740;  Tankenley  v.  Qn^ 
bam,  8  All,  247.  In  New  Tork,  PenniylTanla,  and  WIic«ntln,  the  it.Jortar  U  aA 
maker  or  guarantor  according  to  the  fact.  Oriiwold  c.  Blocnm,  10  Burb.  402 ;  Rl^^ 
aidt  p.  Warring,  1  Keyei,  676;  80  Barb.  42,  a.  a.;  Leeoh  p.  Hiil,  4  Watu,  448; 
Hongtaton  p.  Ely,  26  Wli.  181 ;  Gorman  t>.  Eetchmn,  88  Wl*.  427.  See  fliribar  aa 
to  DOtHiegoUBble  note*.  Fear  *.  DubIi^,  1  Greene,  881,  8S4 ;  Crawford  a.  I^tk,  1* 
B.  Ca.aa6. 
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''/t^ivf  x^L-o^  '(itCc  'UCC 
SECTION   IV.    cix,Vc^^xxd~(t'{U  A^^M'- 

Jm  ^idortemmt  it  complete  only  upon  Ddvnrpm^  '  ci  t--'  ■  --^  '  \~' 
BBIND  «.  HAMPSHIRE. 
Iv  THs  EzoHBQUXB,  Mat  %  1886. 
.[&p<irtMfial  JUmm^  FWiir,  S66.] 
Tbotbb  for  a  foreign  bill  of  exchange,  drawn  at  Hondanw,  dated 
28th  August,  1836,  purporting  to  be  drawn  by  flyde  Bb  Forbes,  apCB 
and  accepted  by  Hyde  &  Co.;  being  fbr  the  payment  to  WUliun 
Tjaher,  £sq^  or  order,  of  £800  iterling,  at  ninety  days'  sight,  and  pur- 
porting to  be  indorsed  by  the  said  William  Usher  to  the  order  of  Ura. 
Fraoces  Brind. 

Plea :  >  that  the  defendant  received  the  bill  of  exohiuige  from  W.  U. 
to  hand  over  to  plaintifTs  wife,  and  before  he  oonld  do  so,  and  without 
any  negligence  or  improper  delay  on  bis  part,  or  before  the  pluntifE 
had  obtained  the  possession  of  it,  the  stud  W.  U.  countermanded  and 
revoked  the  direction,  and  directed  the  defendant  to  keep  it  in  his 
bands,  and  not  to  hand  or  deliver  it  over  to  the  plaintiff's  wife,  an^ 
that  he  kept  it  in  obedience  to  that  direction.  j  ' 

RepUcation :  that,  before  the  defendant  had  received  the  bill,  it 
was  indorsed  by  the  said  W.  U.  to  the  plaintiff's  wife,  which  indorse- 
ment still  remained  upon  it;  that  the  defendant  presented  the  bill  for 
acceptance,  and  procured  the  acceptance  by  the  drawers,  and  held  it 
tor  tbe  plaintiff  for  that  purpose,  and  before  the  countermand  gave 
notice  to  Mrs.  Brind  that  he  had  received  tbe  bill  for  tbe  purpose 
aforesaid,  and  desired  to  be  informed  when  and  bow  the  same  shoald 
be  delivered,  and  undertook  and  promised  that  such  information 
should  be  attended  to,  and  requested  the  plaintiff  to  pay  him  the 
expenses  of  conveying  tbe  notice  to  Mrs.  Brind,  which  the  plaintiff 
did  before  the  countermand. 

Rejoinder :  that  the  bill  remains  in  the  bands  of  the  defendant  as 
the  agent  of  W.  U.,  who  revoked  tbe  direction,  as  stated  in  the  plea ; 
that  Mrs.  Brind  kept  a  school,  at  which  W.  U.'s  children  were  lodged 
and  educated ;  in  respect  whereof  she  had  rendered  accounts  to  W.  U., 
by  which  it  appeared  that  he  was  indebted  to  her  in  a  large  sum  of 
money,  and  that  he  bad  remitted  the  bill  for  tbe  purposes  mentiooed' 

I*  klaUDMDtof  the  piMdIngi  glvHi  In  6  L.  J.  Ex.  197 
lUmaal  in  tha  orlgliiil  rapoit. — Eo. 
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Id  the  plea,  before  he  could  examine  the  itccoaDta;  bat,  being  resi- 
dent  at  Belize,  in  Honduras,  be  bad,  before  the  defendant  conld  de- 
liver  the  bill  to  Mrs.  Bnnd,  directed  him  to  keep  it,  and  to  have  a  fair 
HCmtiny  into  the  accouutB,  and  to  pay  her  what  might  be  due  to  her: 
wherefore,  being  still  the  agent  of  W.  U.,  he  detains  the  bill  accord- 
ing to  those  directions ;  and,  as  to  the  notice  in  the  replication,  that 
that  was  s  letter  sent  by  him  to  Mrs.  Brind,  informing  her  that  hn 
had  a  commieaion  to  pny  her  money  on  account  of  W.  IJ.'s  children, 
which  was  sent  through  the  general  post ;  and  he  concluded  that  he 
had  had  no  fair  sorutiny  nor  fair  investigation  of  the  accounts. 

Surrejoinder:  That  the  countennand  was  not  first  received  until 
after  defendant  had  caused  the  bill  to  be  accepted,  and  had  given 
notice  to  Mrs.  Brind,  as  mentioned  in  the  replication  ;  and  the  plain- 
tiff bad  paid  the  expense  of  oonveying  the  notice.  Conclnsion  to  the 
country. 

Special  demurrer. 

hoggins,  in  support  of  the  demurrer,  having  stated  the  pleadings, 
and  referred  to  Williams  v.  Everett,'  was  stopped  by  the  court. 

£aritoio,  contra.  The  principle  established  in  Williams  f.  Everett 
is  not  precisely  applicable  to  this  case.  That  was  an  action  for 
money  had  and  received ;  this  is  an  action  specifically  to  recover  a 
bill,  which  has  been  indorsed  over  bo  as  to  pass  the  right  in  it  to  the 
pluutiff.  [Parke,  B.  Rather,  which  was  intended  to  be.  indorsed: 
there  was  no  delivery  to  the  indorsee.}  That  Is  not  necessary  in  the 
case  of  a  special  indorsement  to  a  particular  party.  In  an  action  on 
the  bill,  it  would  not  have  been  necessary  to  aver  delivery  to  the 
plainlifr.  [Parks,  B.  Ko  :  because  it  is  implied  in  the  allegation  of 
indorsement.  Losn  Abimgsr,  C.  B.  Suppose  Usher  had  indorsed  the 
bill,  and  kept  it  in  hia  own  possession,  would  the  plaintifiT  have  any 
property  in  it?  If  not,  then  is  not  the  defendant  merely  Usher's 
agent  T]  It  is  not  competent  to  the  defendant  to  say  he  did  not  hold 
the  bill  for  the  person  to  whom  it  was  to  be  handed  over  according  to 
the  directions  he  received ;  particularly  after  having  left  it  for  accept- 
ance with  such  indorsement  upon  it.  The  acceptance,  under  such  cir- 
eamstances,  created  a  contract  between  the  defendant  and  the  spe<^al 
indorsee,  to  pay  to  her  according  to  the  indorsement..  [Parks,  B, 
The  acceptance  admits  nothing  but  the  drawing;  it  admits  no  in- 
doniement :  the  acceptor  may  be  presumed  not  to  look  at  any  indorse- 
ment till  he  is  called  on  to  pay  the  bill.]  There  aie  authorities  to 
'  ahow  that  the  drawee  is  bound  to  look  to  the  indorsement,  where  it 
u  a  reMrioted  one.    [Lord  ABcraER,  C.  B.    Yes,  when  he  pays  tha 

>  UEMt,688, 
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moneys,  not  when  he  aooepts  the  bill.  Yon  most  argue  that,  if  ttie 
dr&ver  himaelf  took  the  bill  for  aooeptanoe,  he  could  not  the  next  Aaj 
renoDDce  his  intention  of  pivying  it  over  to  the  party  vhoae  name  ha 
bad  indorsed  on  it.]  There  was  also  notice  given  to  the  plaintiff: 
after  that,  the  anthority  was  irrevocable.  There  are  aathorities,  too^ 
to  show  that  an  anthority  given  on  good  oonuderatioa  is  irrevocable : 
here,  it  appears  on  the  pleadings  that  there  was  a  debt  due  to  Mrs. 
Brind,  though  the  state  of  the  aoooant  is  disputed.  Some  expense 
also  was  incurred  by  the  plaint!^  in  conseqnenoe  of  the  notioe.  The 
flombinatioD  of  all  these  facta  gives  the  plaiutdff  a  title  to  the  posses* 
tton  of  the  bill. 

LoBD  ABnroBB,  C  B.  It  Beemg  to  me  that  the  case  is  exactly  the! 
same  as  if  Usher  had  himself  carried  the  bill  for  aooeptanoe,  having 
first  indorsed  it  to  the  plaintiff.  If  no  action  of  trover  oonld  have 
been  maintained  gainst  him  in  such  case,  neither  can  it  ^^nst  the 
defendant.  There  is  nothing  disclosed  to  show  any  change  in  the/1 
eharacter  of  the  defendant's  agency ;  it  does  not  appear  that  he  has 
contracted  any  new  relation  with  the  plaintiff,  so  as  to  alter  his  charac- 
ter as  agent  of  Usher.  It  is,  in  fact,  just  the  same  thing  as  if  Usher 
bad  sent  a  servant  with  the  bill  to  the  indorsee,  and,  instead  of  delivering 
it,  he  had  bion^t  it  back.  Could  not  Usher  then  have  said :  "  Give 
it  me.  I  will  not  pay  it  over  now  f"  It  is  not  because  the  agent  has 
not  done  precisely  what  the  principal  desired  him  to  do,  that  the 
property  is  changed. 

Pares,  B.  I  am  of  the  same  opinion.  I  see  nothing  whateverf 
vfaiflh  would  transfer  the  property  from  Usher  to  the  plaintiff.  With.. 
regard  to  the  commnnication  made  by  the  defendant  to  the  plaintiff,., 
even  supposing  it  to  have  been  that  he  held- the  bill  itself  for  his  nseMi 
that  would  not  have  the  effect  of  transferring  the  property.  The^l 
direction  remuns  countermandable  by  the  remitter  until  it  is  exe-  ; 
euted,  either  by  the  actual  delivery  of  the  chattel  or  money  to  the  '^ 
remittee  or  by  some  binding  engagement  entered  into  between  the  : 
agent  and  the  remittee,  which  gives  the  latter  a  right  of  action  Bgainst|  '■ 
Uie  former.  That  was  the  doctrine  laid  down  in  Williams  v.  Ev-i}| 
erett  and  Scott  v.  Porcher.'  Now  it  is  clear  that  this  bill  was  cot 
handed  over :  then  is  any  thing  disclosed  to  show  a  binding  oblige. 
tion  as  between  the  defendant  and  the  plaintiff?  I  am  clearly  of  opin- 
ion  that  there  is  not.  The  ntmost  effect  that  can  be  given  to  the 
Dotloe  referred  to  is  that  the  defendant  states  that  he  has  received  the 
bill  for  the  use  of  tbe  plaintiff;  bat  there  is  no  contract  by  him  t^  hold 
k  as  agent  far  tbe  plaintiff  for  any  new  conmderation,  nor  any  omnt 

1  3  Merir.  66S. 
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by  the  pluntiff  to  th«  defendant's  holding  it  u  his  ^^t.  There  it 
nothing  whatever  to  show  that  the  plaintiff  oonld  not  Btill  me  Uaher 
on  the  original  consideratioD,  and  reqnire  the  money  to  be  paid  to  bin 
intCanter.  Nothing  wliat«vflr  has  passed  to  alter  the  relation  of  tlw 
parties,  —  nothing  more  than  an  inchoate  oontract,  if  I  may  so  Bay  by 
vhich  the  defendant  promises  to  hold  the  bill  for  the  plaintifl^  in  oaM 
'  the  plaintiff  assents  so  aa  to  receive  payment. 

BoLLAKD,  B.  I  am  of  the  same  opinion.  Altfaongh  Williuna  v.  Et* 
erett  vae  an  action  in  a  difbrent  form,  I  think  the  same  prinoiple  whuA 
vaa  Idd  down  in  that  case  ongfat  to  govern  the  present,  and  that  tiiere  is 
nothing  shown  to  alter  the  property  in  this  bill.  The  only  question  is, 
whether  there  is  any  thing  to  differ  the  oaae  from  Wimams  r.  Everett  in 
what  has  been  done  between  the  party  to  whom,  and  the  party  for  whose 
use,  the  bill  was  remitted.  The  prinoiple  on  whioh  that  case  was  pot 
was,  as  stated  by  Lord  BllenboroDgfa,*  that  the  remittees  **  may  hold 
the  bill  till  received,  and  its  amoant  when  reoeived,  for  the  use  of  tbe 
remitter  himself,  until,  by  some  engsgement  entered  into  by  them- 
selves with  the  person  who  is  tiie  object  of  the  remittance,  they  have 
precluded  themselves  from  so  doing,  and  have  appropriated  the  remit* 
tanoe  to  the  use  of  suoh  person.  Bnt,  instead  of  that,  what  is  done 
here  t  There  is,  certainly,  the  letter  of  tbe  defendant,  agreeing  to 
bold  for  the  pluntlff;  but  there  is  no  asaent  of  the  plaintiff  to  receive 
it  as  payment ;  it  is  only  an  inchoate  offer,  on  the  part  of  the  ag«nt,  to 
hold  tbe  bill  for  the  remittee,  if  he  assents.  I  find  no  anoh  sppropri^ 
tion  here  as  is  referred  to  by  Lord  Kllenborongb. 
AiDXSBOir,  B,,  conoarred.  Judfftiunt/or  tlAa  d^/indmit>' 

/.4-t-,  ^<r\:^rpn^^.  ;ttrti',j.c'ui'.iADAMSe.  jonbs. 

' .'  ^  f  ^'•  /  W   4-^    ^^  7  f  '^  ^  ™"  QtTBBN'fl  Bksch,  Jmrs  20,  IMO. 

^'1    '^WK','    •''    AsBCHPSirby  indorsee  against  acceptor  of  a  bill  of  exchange  drawn) 
I  "        by  one  John  Foulkes  on,  and  accepted  by,  defendant,  and  by  the  saidl 
,  Foulkes  indorsed  to  the  plaintiff.  ) 

iUt  ■'.''■■■  'V  1  i4EMt,6M. 

.....  <^.^  1  jqq^  „  lAmbton,  6  Frle«,  428 ;  S^tbnrr  v.  ParkliMon,  IS  L.  T.  IM,  227 ;  1 

''    ^-      "        Q.&N.6g3,D.,B.c.t  Emmettr.Totteahmm,BEz.SSl;  Ma7*.Cmaildar,7Aik.878 

•  Bimll  V.  8taM  Bank.  8  Ark.  459  i  Kirkpatrick  o.  Wolte,  17  AA.  96 ;  Dttm.  v.  N«r 

'til,  24  Good.  888 ;  Pudee  n. Uodler,  81  QL  174;  Biehard*  v. Dint,  61  HL  140;  Hi«> 

'.I   >-<-^'-'  I  giu  P.  Bullock,  66  lU.  87 :  Cheiter  Co.  o.  UcUm,  72  III.  621;  Talbot  ».  Bochsatss 

Bank,  1  HiU,  2B6 ;  Neltoo  v.  NeUon,  6  Ired.  Eq.  409,  oeearrf. 

Coot.  Ljugbt  B.  Bi7M)t,  9  C.  B.  48. 
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Plea :  that  the  said  bill  of  excbange  vas  accepted  by  defendant  tat 
•nd  on  aooonnt  of  monoys  dne  from  defendant  to  the  said  John  Foalkei^ 
in  respect  of  the  Bale  hj  Fonlkes  to  defendant  of  a  share  uf  a  ieaae 
then  held  hy  the  said  Fonlkes,  for  dig^ng  and  getting  lead  ore  from 
a  certain  mine,  &o.,  which  aud  lease  had  theretofore  been  sold  and 
asB^ed  to  Fonlkes  hj  one  Edward  Roberta,  to  whom  it  had  beoa 
granted;  that,  at  the  time  of  accepting  the  said  bill,  there  was  dnfl 
from  Fonlkes  to  Roberts,  on  aocoant  of  the  said  sale  and  assignmenti 
a  large  sum,  exceeding  die  amount  of  the  bill  of  exchange,  to  wit,  Asa. ; 
ud  that  defendant  accepted  and  delivered  the  said  bill  to  Fonlkes, 
who  reo^ved  the  same  on  account  of  tho  sum  so  due  from  defendant 
to  him,  and  upon  no  other  consideration ;  and  that  Foulkes  then  t 
indorsed  the  said  bilU^^j^ui^^Dd  deliTered  the  same  to  pliuntiff  as 
Uie  ^ent  of  Roberts,  and  for  the  purpose  and  on  the  terms  that  plain- 
tiff should  deliver  the  same  to  Roberts  for  and  on  account  of  a  part  of  I 
the  moneya  then  dne  from  Foulkes  to  Roberts  in  respect  of  the  siud| 
sale  and  assignment ;  and  plaintiff  then  took  and  received  the  saidj 
bill,  and  from  thence  held  and  still  holds  the  same  as  the  agent  onlj' 
of  the  said  Roberts,  and  for  the  purpose  and  upon  the  terms  aforesaid, 
and  without  having  given  any  value  or  consideration  for  the  same; 
,  that  plaintiff  did  not,  nor  would  at  any  time,  deliver  the  said  bill  toi 
Roberts ;  but,  on  the  contrary,  in  breach  and  violation  of  his  daty  as| 
Buoh  agent,  and  in  fraud  of  Roberts,  wrongfully  and  without  the  con- 
sent of  Roberts,  kept  and  retained  the  said  bill  to  his  own  use  and 
benefit.  Averment :  that  Roberts,  before  and  at  the  commencement^ 
of  the  suit,  claimed  and  still  claims  to  be  entitled  to  the  said  bill  and  1. 
to  the  money  therein  mentioned,  and  dissented  and  still  dissents  from  I 
the  plainUff  suing  for  and  recovering  the  same  in  his  own  name ;  and  \ 
has  required  defendant  not  to  pay  the  same  or  any  part  thereof  to  the  I 
plaintiff,    YerifioatJon.  J 

Replication,  tie  ir^uria  generally,  &0.,  on  which  issue  was  joined. 

On  the  trial  before  Williams,  J.,  at  the  Flintshire  spring  aeuzesJ 
1689,  a  verdict  was  found  for  the  defendant.  ] 

In  the  following  term,  Jervit  obtaiaed  a  rule  niai  for  judgment  for  ' 
the  TplsintiS,  nan  obstante  veredicto,  on  the  ground  that  the  plea  dia.  a--- 
closed  no  defence  to  the  action. 

(7rornf)fon  now  showed  cause.'  The  plea  shows  that  the  plaintifi 
had  no  title  to  sue.  He  holds  the  bill  only  as  servant  of  Roberts,  the 
real  indorsee,  whose  property  he  has  embezzled.  The  plea  states  that 
Roberts  dissents  from  the  action,  nnd  has  required  payment  to  him- 
■elf ;  so  that  the  defendant  iiannot  show  payment  to  the  pliuntiff  is 

1  Before  T<oid  Daxicut,  C  J,  PATntoH,  Willuvb,  and  CouaiDoa,  JJ. 
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discliarge  of  his  liabilit;  to  Roberts.  It  is  trae  that  tlie  plea  might 
probably  have  been  held  bad  oa  Bpeoial  demurrer,  as  amounting  to  aa 
argumentative  traTene  of  the  iDdoraement ;  but  that  is  no  objection 
now.  To  allov  the  plaintiff  to  recover  will  be  extending  the  privilege 
of  the  holden  of  bills  further  than  the  law-merchant  warrants.  The 
plaintiff  is  a  mala  fide  holder,  without  consideration  and  without 
anthoritj'  from  the  bona  fi^  holder.  He  seeks  to  enforce  a  right  of 
action  eas  turpi  causa.  Treattel  v.  Barandon'  shows  that  indorsement 
to  an  agent,  for  the  special  use  of  a  third  person,  will  not  give  the 
agent  any  diaporing  power  over  a  bill  for  his  own  purposes.  Here, 
too,  the  inaoraement  was  not  specialty  to  the  pl^ntiff.  If  the  defend- 
ant  were  to  pay  the  amount  and  obtain  possession  of  the  bill,  Roberta 
might  sue  the  defendant  in  trover.  The  mere  production  of  a  bill, 
though  indorsed  in  blank,  will  not  entitle  a  person  to  sue  ou  it  who 
chooBes  to  call  himself  the  indorsee,  where  the  evidence  shows  that 
there  was  no  delivery  to  him  as  such.     Maohell  ti.  Kinnear.* 

Welsby,  contra.  The  plea  does  not  show  that  the  plaintiff  originallj 
obtained  the  bill  by  any  fraud,  nor  does  it  state  that  the  pliuutiS  had 
no  authority  to  sue  for  or  to  receive  the  money.  What  is  it  to  the 
acceptor  that  Roberts  may  be  entitled  to  the  money  as  between  him 
and  the  plaintifi  ?  The  pluntiff  will  become  a  trnatee  for  Roberts, 
but  as  between  Roberts  and  the  defendant  payment  to  the  plaintifl 
will  be  a  discharge.  Noel  v.  Rich*  is  an  authority.  There  the  in- 
dorsee, by  delivery  of  a  prior  holder,  to  whom  the  drawer  had  ^ven  a 
bill  for  the  purpose  of  getting  it  discounted,  was  held  entitled  to 
recover  against  the  drawer,  though  he  had  notice  of  the  breach  of 
faith.  Cur.  ado.  vuli. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the  judgment  of 
the  court  was  delivered  by 

Lord  Dbhiuk,  C.  J.  This  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange.  The  plea  was  aa  follows.  [Hia 
Lordship  read  the  plea.J 

The  replication  was  de  if^vria.  A  verdict  was  found  for  the  defend- 
aiit.  Afterwards  a  role  nisi  was  obtained  to  enter  juilgment  for  the 
plaintiff,  non  obstante  veredicto.  The  plea  does  not  admit  an  indorse- 
.  ment  from  Foulkos  to  the  plainti^  and  might  poasibly  be  bad,  on 
special  demurrer,  for  that  reason.  It  states  that  Foulkea,  the  payee, 
indorsed  the  bill  in  blank,  and  delivered  it  to  the  plaintiff  as  agent  for 
one  Roberts,  for  the  purpose  that  the  plaintiff  should  deliver  it  to 
Roberts  in  part  paj'ment  of  a  debt  due  from  Fonlkes  to  Roberts,  and 
that  the  plaintiff  gave  no  consideration  for  it.     The  declaration  STen 

1  8  Taont.  100.  ^  1  Star.  N.  P.  C.  4W.  ■  2  a  M.  &  R.  HO. 
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that  Fonlkee  indorsed  tbe  bill  to  the  plaintiff.    Nov,  a  liill  may  be  I 
indorsed  to  a  party  in  tvo  vaye,  —  either  by  a  special  indorsement,  I 
making  it  payable  to  that  party,  or  by  a  blank  indorsement,  and   I 
delivery  to  that  party.    In  the  latter  way,  at  all  events,  if  not  in  the  1 
former,  tbe  bill  mast  be  delivered  to  the  party  as  indorsee,  in  order  to  \ 
oonetitnte  an  indorsement  to  him.     fint  this  plea  avers  that  the  bill  | 
wan  indnnwd  in  blank,  and  delivered  tf  ^h*^  [.laintiff,  jT^ntjia  indorst'e,  j 
bat  as  »p;ent  only  for  another  to  whom  hejgasjo  deliver  it,  and  wh( 
.jaa  the  real  indorsee.    We  think,  therefore,  that  it  is  a  conatructivi  | 
denial  that  the  bill  was  indorsed  to  the  plaintifE,  and  that  it  is  gooj  I 
in  ihe  present  stage  of  proceedings,  however  open  it  may  bave  beenV 
to  a  special  demurrer.    A  judgment  mm  obstante  veredicto  is  always  q 
upon  tbe  merits,  and  never  granted  bat  in  a  very  clear  case,  —  where 
it  is  apparent  that,  in  any  way  of  putting  the  case,  tbe  defendant  can 
have  DO  merits. 

Snch  is  Dot  the  case  here.  The  plea  is  substantially  good,  and  ths 
rule  most  be  discharged.  Svle  ditchargei  I 

:Utc\.-^Lt^'j^ «"  ^^^■'■ 

CffiWlLES  MARSTON  v.  ALLEN.  J  ,  ■;.;....  7  tV"/  .<■■' 
Itt  thb  Eiohbqxtee,  Mat  22,  1841.  Al/iA^^  TlliUJuLL' '/    ' 

AsBtncPSiT  on  a  bill  of  exchange  for  £100,  drawn  by  one  Jobnl'//^  ■It'.!'-'   "• 
Harrop  upon  and  accepted  by  tbe  defendant,  payable  two  months  afterl  /     _.j      '     i 
date  to  hia  own  order ;  and  the  declaration  averred  that  the  said  John! '  V  ''        ' " ' ' 
Harrop  then  indorsed  tbe  same  to  one  Ekiward  Maraton,  and  the  said      '' 
Edward  Marston  then  indorsed  it  to  the  plaintiff.  j 

Pleas :  first,  that  the  defendant  did  not  accept  the  bill ;  secondly, 
that  the  said  John  Harrop  did  not  indorse  the  said  bill  of  exchange  to 
the  said  Edward  Marston ;  thirdly,  that  Edward  Marston  did  not  in- 
dorse the  bill  to  the  plaintiff.    Issne  thereon. 

At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings  after  last 
Hilary  term,  Harrop,  the  drawer  of  the  bill,  was  called;  and  he  proved 
that  the  name  John  Harrop,  on  the  back  of  the  bill,  was  in  his  own 
handwriting.  He  stated,  on  oross^xamination,  that  he  was  the  ac^ 
eoantant  to  the  Imperial  Bank,  and  that  he  had  received  the  bill  im 
question  as  an  officer  of  the  bank  for  a  debt  due  to  the  bank ;  that,  afte^ 
writing  his  name  upon  the  bill,  he  bad  delivered  it  to  a  person  n&meq 
William  Maraton,  also  employed  in  the  bank,  to  be  kept  by  him  inj 
tafe  custody  for  tbe  bank,  whose  property  it  was.    Edward  MarstoBJ 
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was  tl»en  called ;  aod  he  proved  that  be  had  reorived  tb«  bin  fromA 
WillUni  Marston,  as  he  Btated,  for  valae,  and  that  he  bad  indorsed  sod) 
delivered  it  for  valne  to  the  plaintiff,  who  was  bis  fittber.  The  conii>| 
Bel  for  the  defendant,  in  answer  to  this  evidence,  proposed  to  show 
that  both  Edward  Marston  and  the  plaintiff  rooeived  the  bUl  with 
fnll  knowledge  of  the  frand  committed  b^  William  Marston,  in  hantt 
ing  over  the  bill  to  them.  The  learned  judge,  however,  was  of  opiik 
loQ  that  the  evidence  was  inadmisaible  under  the  plea  denying 
llarrop's  indorsement,  and  rejected  it  accordingly;  and  the  plaintiff 
obt^ned  a  verdict.  £!.  V.  WiHianu  having,  in  Hilary  term  last, 
obtuned  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  oB 
the  ground  that  this  evidence  was  improperly  rejected, 

W.  Si  WaUon  showed  cause  in  Easter  term  (April  28).  Tba 
question  in  this  case  arises  on  tb«  simple  issud  whether  Harrop  in- 
dorsed the  bill  to  Edward  Maiston.  The  evidence  tendered  was  that 
the  indorsement  was  obtained  under  circumstances  of  fraud,  of  which 
the  indorsee  was  cognizant  at  the  time.  But  the  only  question  to  be 
tried  on  this  issue  was  whether  Harrop  had  in  point  of  fact  indorsed 
the  bill  I  and,  therefore,  that  evidenoe  was  inadmissible,  and  was  prop* 
erly  rejected  at  the  trial.  The  mle  of  H.  T.,  4  Will.  IV.,  R.  I.,  §  8,  is 
that,  "  in  every  species  of  aasutnpHt,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  whicii 
sbov  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on 
tbe  ground  of  fraud  or  otherwise,  shall  bo  specially  pleaded."  Ac- 
cording  to  that  rule,  when  the  indorsement  is  obt^ued  by  fraud,  it 
most  be  answered  by  a  special  plea ;  and  that  ia  the  very  defence 
attempted  to  be  set  up  in  the  pr^ent  case.  It  is  not  open  to  tbe  d^ 
fendant  to  set  up  that  defence  under  these  pleadings.  [Aldsbsoit,  B, 
The  giving  the  bill  to  tbe  party  for  safe  custody  is  not  an  indorse* 
ment.  By  so  doing,  the  other  does  not  indorse  it  to  him.  If  I  in- 
dorse a  bill,  and  it  is  stolen  from  me,  is  it  not  enough  for  me  to  say,  I 
did  not  indorse  it  for  the  purpose  of  passing  it  ?]  No  doubt  it  is  a 
good  defence,  if  the  party  took  it  with  a  knowledge  of  the  circum* 
stances;  but  such  a  defence  mnst  be  pleaded  specially.  [ Aldsbsoit, B. 
Is  it  an  indorsement 7  Is  not  the  meaning  of  "indorsed"  "trans- 
ferred by  indorsement " 7]  No;  the  writjng  is  the  indorsement  in 
fact;  the  circumstancef  under  which  it  is  made  are  eztrinuc  Tha 
effeot  of  allowing  such  a  defence  to  be  set  up  under  this  plea  wonld 
be  ft  direct  violation  of  the  new  rules;  and  parties  must  come  in 
every  case  prepared  to  prove  the  drcomstances  nnder  which  the  bill 
paaaed,  and  the  consideration  which  the  holder  gave  for  the  bilL  The 
words  oi  the  rule  seem  to  refer  to  an  indorsement  in  fact,  but  which  it 
void  on  the  ground  of  fr&nd,  and  that  is  the  defence  in  the  present 
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cue ;  that,  althoogli  Harrop  indoned  hU  name  npon  tiie  bill.  Bach  in- 
dorsement was  void  on  the  groond  of  fraud,  'the  defendant  cannot 
Mt  it  up  as  a  limited  or  reBtrioted  indorsement ;  for  a  limited  indorse 
ment  must  be  expreseed  to  be  so  on  the  faoe  of  the  bill ;  and,  vrhea  it 
is  BO  indorsed,  it  does  not  afieot  third  parties,  nnlesa  the  terms  are  com- 
plied with.  Si^nme;  v,  Lloyd,  Edie  v.  The  Eaat  India  Company. 
And  Mr.  Jiotcoe,  in  observing  on  tho«e  oases,  says :  >  **  So,  in  France, 
the  holder  may,  by  a  restrictive  indorsement,  prevent  the  indoraee 
from  transferring  the  bill.*'  What,  by  the  law  of  merchants,  is  aa 
indorsement  ?  It  is  the  writing  the  name  on  the  bilL  [AiJ>EBSO]!rt  B, 
For  any  purpose  which  is  to  be  carried  into  effect  by  a  transfer  of  tiie 
Inll.J  This  may  be  a  defence;  but  it  should  be  set  forth  on  the 
record.  [Aldsbsoh,  B.  Wonld  not  that  be  putting  something  on  the 
record  which  was  contradictory?]  If  the  law  be  as  is  contended  for 
on  the  other  side,  parties  must  come  to  trial  prepared  to  prove  every 
fact  attending  the  indorsement.  The  meaning  of  the  role  is  that 
the  indorsement,  as  respects  third  parties,  is  the  handwriting  on  the 
bin ;  though  not  so  as  respects  the  immediate  parties  to  it,  as  in  the 
case  of  an  aocommodation  bill.  Bat,  when  a  bill  is  in  the  hands 
of  a  third  party,  fraud  mast  be  shown  in  order  to  defeat  his  title,  and 
that  most  be  pleaded.  In  Adams  «.  Jones,  where,  to  a  declaration 
against  the  acceptor  of  a  bill  of  exchange  indorsed  by  the  drawer  to 
the  plaintiff,  the  defendant  pleaded  that  he  accepted  it  on  aooount  of  a 
debt  dne  from  him  to  the  drawer ;  that  the  drawer  indorsed  it  in 
blank,  and  delivered  it  to  the  plaintiff  as  i^nt  for  one  Roberta,  for 
the  porpose  that  the  pl^ntiff  should  deliver  it  to  Roberta,  in  payment 
of  a  debt  dne  from  the  drawer  to  Roberts ;  that  the  plaintJfE  gave  no 
conrideration  for  it,  and  wrongfully  retuned  it  in  breach  of  his  duty 
as  Roberts's  agent;  that  Roberts  claimed  to  be  entitled,  and  dissented 
from  the  plaintiff's  sning, — it  was  held  that  the  plea  amounted  to  a 
oonstruotive  denial  of  the  allied  indorsement  to  the  plaintiff,  and 
was  therefore  good  after  verdict.  The  cotlrt,  however,  expressed 
a  doubt  whether  the  plea  wonld  have  been  good  on  special  demur- 
Mr,  [ALDSBSoir,  B.  What  the  defendant  will  probably  contend 
is,  that  if  these  facta  were  extended  on  the  record,  they  would  not 
■how  any  thing  amounting  to  an  indorsement.]  It  would  olearly  be 
an  indorsement  in  the  hands  of  a  bona  Jide  bolder.  In  the  notes  to 
Jervis's  Rules,  p.  128,  it  is  said,  in  referring  to  the  oases  decided 
■with  reference  to  the  rule  H.  T,  4  Will.  IV.,  R.  I.,  S  8 :  "  If  the  de- 
fence be  that  the  bill  or  note  was  drawn,  indorsed,  or  accepted  by 
way  of  accommodation,  or  that  it  was  obtained  by  fraud,  or  nndM 
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any  circnmBtances  which  disentitle  the  plaintiff  to  sae  upon  it,  thii 
defence  roust  be  pleaded  Bpecinllf ."  Xow,  this  defence  being  that  the 
bill  was  obtuned  under  circnmatanoes  of  fraud,  it  ought,  therefore, 
to  haTe  been  pleaded  that  the  principles  of  the  rules  may  be  carried 
out. 

£  V.  WiUiams,  oontra.  At  the  common  lav,  this  would  bave 
been  the  only  proper  plea ;  and  the  new  rules  do  not  affect  that  mode 
of  pleading.  If  the  circumstances  had  been  pleaded  specially,  the 
plea  would  have  been  bad  as  amounting  to  an  argumentative  denial  of 
the  indorsement.  Perhaps  this,  defence  might  have  been  pleaded  by 
giving  express  color ;  but  a  party  is  never  bound  to  give  express  color. 
As  to  the  argument  of  the  hardship  upon  the  plaintiff  by  being  called 
upon  by  surprise  at  the  trial  to  meet  auch  a  defence,  if  the  party  is  not 
a  bonajicle  holder,  he  must  know  it.  The  rale  as  t«  pleading  matters 
specially  is  not  so  general  as  has  been  contended.  It  has  been  decided, 
rince  the  new  rules,  that,  in  trover  by  the  asaignee  of  a  bankrupt,  a  plea 
that  the  plaintiff  is  not  assignee  puts  in  issue  the  petitioning  creditor's 
debt  and  the  act  of  bankruptcy.  Butler  v,  Hapson.'  So,  also,  pleas  that 
the  plaintiffs  are  not  assignees,  and  were  not  possessed  as  aasignees. 
have  been  held  to  put  in  issne  the  trading,  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcy.  Buokton  v.  Frost.*  So,  in  KicoUs 
V.  Bastard,'  it  was  held  that  the  plea  of  no  property  in  the  pldntifl 
means  no  property  as  against  the  defendant.  And  in  Ashby  i>. 
Minett,*  where,  in  trespass  for  taking  the  plaintiff's  goods,  the  defend- 
ant pleaded  that  the  goods  were  not  the  plaintiff's,  the  pliuntjff 
proved  that  the  sheriff  had  seized  goods,  the  property  of  B.,  under  an 
execution  against  B.,  and  had  sold  them  to  him,  the  plaintiff,  —  it  was 
held  that  the  defendant  might  show,  on  the  issue  joined,  that  the  sale 
was  frandnlent  as  gainst  creditors ;  that  he  himself  had  taken  the 
goods  under  an  execution  against  B.,  and  that  this  was  the  alleged 
trespass.  He  also  cited  Camaby  v.  Welby.*  What  is  the  meaning 
of  the  averment  in  the  declaration  that  Harrop  indorsed  the  bill  to 
Edward  MarstonP  It  is  that  he  itidoraed  and  delivered  it.  The 
traverse  in  the  plea,  therefore,  is  not  merely  of  the  fact  that  Harrop 
wrote  his  name  on  tbe  back  of  the  bill,  but  that  he  transferred  it  by 
delivery.  It  is  not  necessary,  in  a  declaration  on  a  bill,  to  state  the 
delivery  of  it ;  that  is  included  in  the  allegation  that  the  defendant 
accepted  it,  as  was  decided  in  Churchill  v.  Gardiner  *  and  Smith  v. 
irciore;^  and,  in  the  former  case,  the  court  said  :  "If  the  maker  did 

1  tBing.  H.  C.  2B0;  6  Scott,  798.  *  8  Ad.ft  Ell.  8U;  IP.&D.  lOS. 

*2C.,  U„&B.66B.  *  8  Ad.  A  Ell.  121 ;  IHev.  AP.StL 

(8Ad.  &E1LB72;  IP.  AD.  66.  •  T  T.  B.  696. 
'6  Bait.  470. 
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sot  intend  to  pat  tlie  bill  into  oircnlation  when  he  made  it,  it  voald 
be  op«n  to  the  defendant  to  make  that  defence  on  the  plea  of  the  gen- 
end  iaane."  In  Cox  v.  Troy,  where  the  defendant,  having  once  writ- 
ten hia  acceptance  with  the  iatention  of  accepting  a  hill,  aftervraida 
changed  his  mind,  and,  before  it  was  commnnicated  to  the  holder,  or 
the  bill  delivered  back  to  him,  ohliterated  his  acceptance,  it  was  held 
that  he  was  not  bonnd  as  acceptor.  That  shows  that  "  indorsement  * 
does  not  mean  merely  the  patting  the  name  on  the  bill.  Brind  v. 
Hampsnire  is  another  aathority  to  show  that  the  meaning  of  an  in- 
dorsement is  not  the  mere  writing  on  the  bill,  bnt  a  delivery  over  to 
the  indorsee.  Sappose  I  give  a  bill  to  a  person  to  carry  to  the  bank 
for  me,  and  he  snes  me  npon  it,  would  it  be  neoessary  for  me  to  plead 
that  I  did  not  mean  to  ^ve  bim  any  property  in  it  ?  Wonld  it  not  be 
eooDgh  to  say,  I  did  not  indorse  it  to  him  ?  In  Thompson  v.  Giles,^  a 
customer  was  in  the  habit  of  indorsing  and  paying  into  his  bankers' 
hands  bills  not  due,  which,  If  approved,  were  immediately  entered 
(as  bills)  to  his  credit  to  the  fall  amount ;  and  he  waa  then  at  liberty 
to  draw  for  that  amount  by  obeqnea  on  the  bank.  The  easterner  was 
diarged  with  interest  npon  all  cash  payments  to  him  from  the  time 
when  they  were  dae  and  paid,  and  had  credit  on  interest  npon  cash 
paid  into  the  bank  from  the  time  of  the  payment,  and  npon  bills  paid 
in  from  the  time  when  the  amount  of  them  was  received.  The  bank- 
ers  paid  away  such  bills  to  their  customers  as  they  thought  fit.  The 
bankers  having  beoome  bankrupts,  it  was  held  that  the  customer  might 
muDtain  trover  gainst  their  assignees  for  bills  paid  in  by  bim,  and 
remuning  in  specie  in  their  hands,  the  cash  balance,  independently  of 
the  bills,  being  in  favor  of  the  customer  at  the  time  of  the  bank 
mptcy.  There  it  was  held  that  the  property  in  the  bills  did  not  pass,' 
In  Cki^erly  v.  Cuthbert,*  where  a  bill  was  drawn  by  one  P.  in  favor  of 
the  pL^ntiff,  who,  having  got  it  accepted,  indorsed  it  to  himself,  and 
pnt  it  into  the  bands  of  D.,  for  the  purpose  of  getting  it  negotiated, 
and  rudng  money  npon  it  for  his  (the  pliuntifTa)  benefit ;  bnt  D.,  in. 
ktead  of  getting  it  discounted,  gave  it  to  his  brother,  from  whom  it 
came  into  the  hands  of  the  defendant  two  years  after  it  became  du«, 
it  was  held  that  the  plaintifi  was  entitled  to  recover  back  the  bill  from 
the  defendant  in  trover ;  that  the  delivery  of  the  bill  not  being  abso- 
lute, bnt  conditional,  was  in  the  nature  of  en  escrow.  So,  in  Crancfa 
t>.  White,*  where  R.,  bang  employed  to  procure  a  bill  of  exchange  to 
be  discounted  for  the  plaintiff,  instead  of  doing  so  indorsed  it,  and 
placed  it  in  the  hands  of  the  defendant,  who  was  clerk  to  a  creditor 
ti  K.,  and  who  carried  the  bill  to  R.'a  account  with  his  creditor,  Mid 

iaB.ACr.4B.  13  New  Sep.  170  •  1  Bing.  M.  C.  414. 
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afterwards,  though  apprised  of  the  ciraumstances  under  which  R.held 
the  bill,  refused  to  restore  it,  it  was  held  that  the  plaintiff  was  en- 
titled to  recover  in  trover.  If  this  aotion  had  been  brought  by  Wil- 
liam Mareton,  who  claimed  the  bill  from  Harrop,  It  wonld  not  have 
been  necessary  to  plead  that  there  was  no  indorsement  to  him.  Then 
does  it  make  any  difference  that  the  perean  who  obt^ed  it  frando* 
Mntly  from  him  had  fraudulently  transferred  it?  Where  there  m 
A  bona  ^fide  bolder,  who  has  piud  value  for  the  bill,  the  parties  to 
the  bill  are  estopped  from  disputing  his  titie ;  bat,  as  soon  as  yoi 
show  that  he  has  notice  of  the  fraud,  the  estoppel  is  at  an  end: 
it  becomes  then  a  mere  matter  of  fact.  Although  a  party  may 
plead  an  estoppel  by  deed,  he  cannot  plead  an  estoppel  in  pait,  be- 
cause that  will  immediately  show  that  he  is  pleading  matter  of  evi- 
dence. In  Hazard  v.  Treadwell,*  where  the  defendant,  being  known 
to  a  tradesman,  sent  a  person  to  him  for  goods  on  trust,  and  after- 
wards p^d  for  them,  and  a  second  time  sent  the  same  person  with 
ready  money,  who  received  the  goods,  but  did  not  pay  for  then),  it 
was  held  that  the  master  was  estopped  from  disputing  that  he  had 
authority  to  order  the  goods ;  as,  by  sending  him  for  goods  on  trust 
the  first  time,  and  paying  for  them,  he  had  given  him  credit,  so  as  to 
charge  himself  apon  the  second  contract.  Bat,  if  the  pluntiff  had 
shown  that  the  tradesman  had  notice  of  this,  he  would  not  be  liable. 
Such  a  defence  could  not,  however,  be  pleaded  specially,  as  it  would 
be  matter  of  evidence.  Where  a  bill  is  drawn  by  one  partner  in 
fraad  of  his  copartners,  they  are  estopped  from  saying  that  it  ia  not 
iheir  bill,  unless  they  oaii  show  that  the  bill  was  so  drawn  to  the 
knowledge  of  the  party  in  whose  favor  the  bill  was  drawn ;  but  such 
a  defence  could  not  be  pleaded.  Adams  v.  Jones,  if  not  extra-judicial, 
is  precisely  in  point.  Our,  ado,  mtlL 

The  jndginent  of  the  oonrt  was  now  delivered  by 

Alobbson,  B.  This  was  a  case  tried  at  the  Westminster  sittings  in 
last  Hilary  term,  before  my  brother  Ro^e,  and  was  argued  in  the  last 
term  before  my  brothers  6um«j/  and  Ro^fi  and  myself.  The  declara* 
tion  was  npon  a  bill  of  exchange,  drawn  by  John  Harrop  upon  and 
accepted  by  the  defendant,  and  indorsed  by  John  Harrop  to  Edward 
Harston,  and  by  £dward  Marston  to  the  plaintiff. 

The  only  plea  to  which  it  will  be  necessary  to  refer  was  the  second, 
by  which  the  defeTidant  denied  the  indorsement  by  John  Harrop  to 
Edward  Marston. 

At  the  trial,  the  plaintiff  called  John  Harrop,  who  proved  that  the 
name  John  Harrop,  written  on  the  back  of  the  bill,  was  written  by 

1  1  Sira.  GOB 
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UmseU,  He  etated,  on  croBS-examinatioii,  that  he  was  the  ftoooiiotant 
to  the  Imperial  Bant,  and  that  he  had  received  the  bill  as  an  officer  gf 
the  bank  for  a  debt  doe  to  the  bank,  and  had,  after  writing  hia  namfl 
thereon,  delivered  it  to  another  person  of  the  name  of  William  Mara 
ton,  also  employed  in  the  bank,  to  be  kept  by  him  in  safe  custody  for 
the  bank,  to  whom  it  belonged.  Edward  Maraton  then  was  called ; 
and  it  appeared  that  he  had  received  the  bill  from  William  MarstMi^ 
M  he  aaid,  for  valne,  and  that  he  had  indorsed  and  delivered  it  to 
Tiloe  to  his  father,  the  pluntift 

On  the  part  of  the  defendant,  however,  it  was  proposed  to  coatr(^\ 
vert  this,  and  to  show  that  both  Edward  Marston  and  the  plaintiff, hb  1 
father,  received  the  bill  with  foil  knowledge  of  the  fraud  committed  I 
by  William  Marston,  in  handing  over  the  bill  to  them,  contrary  to  his  i 
duty  to  the  bank.  I 

JAy  learned  brother  rejected  this  evidence,  aa  inadmissible  under  the 
plea  den)nng  Harrop's  indorsement ;  and  the  qneetion  is,  whether,  in 
■o  doing,  he  was  right. 

Od  the  argument,  it  was  very  strongly  urged  by  Mr.  Watton  that, 
to  admit  this  evidence,  wonld  be  contrary  to  the  new  rules  of  plea^ 
ing.  Bnt  it  appears  to  ns  that  the  new  rulee  of  pleading  have  really 
nothing  to  do  with  this  question.  The  only  point  for  ns  to  consider  ia 
this :  what,  in  point  of  law,  is  the  indorsement  of  the  bill  denied  by 
the  plea  on  this  record  ?  We  have  to  decide  whether,  if  the  facts 
opened  by  the  defendant  had  been  fully  proved,  my  learned  brother 
ODght  to  have  directed  the  jury  that  this  bill  had  not  been  indorsed 
by  John  Harrop.  If  the  indorsement  denied  by  this  plea  dmply- 
means  the  writing  the  name  of  John  Harrop  on  the  back  of  the  bill, 
the  plaintiff  is  right ;  for  these  facte  have  no  tendency  to  disprore 
that  proposition :  or,  if  it  means  such  an  act  of  writing  on  the  bill, 
followed  by  the  bill  being  afterwards,  under  any  circumstances,  in  the 
hands  of  a  holder,  then  also  the  verdict  ought  not  to  be  disturbed. 
But  we  think  nrither  of  these  propositions  can  be  sustained  in  point 
of  law. 

The  law  as  laid  down  by  the  Court  of  Queen's  Bench,  in  the  case 
of  Adama  v.  Jones,  after  time  taken  to  consider  the  question,  aeema 
very  strongly  applicable  to  this  case.  Lord  Denman  there  describes 
an  indorsement  thus :  "  A  bill  mar  be  indorsed  in  two  ways,  —  either 
by  a  special  indorsement  making  it  payable  to  a  ^ven  person,  or  by  a 
Diank  indorsement  and  delivery  to  him.  In  the  latter  way,  at  all 
events,  if  not  in  the  former,  the  bill  mast  be  delivered  to  the  party  aa 
bidorsee ;  bnt  this  plea,"  he  adds,  "  averg  that  it  was  indorsed  in 
Maak  and  delivered  to  the  plaintiff,  not  as  indorsee,  bnt  as  agent  only 
lor  another,  to  whom  he  was  to  deliver  it,  and  who  was  the  real  ii^ 
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doreee.  We  think,  therefore,  that  it  was  a  constractive  deDial  that 
the  bill  was  indoraed  to  the  plsuntifT."  And,  in  Brind  v.  Hampflhire, 
this  court  came  to  the  same  coDcla«on ;  both  Lord  Abinger  and  Mr. 
Baron  Parke  holding,  in  that  case,  that  a  deliTery  to  the  indorsee  ii 
neceiaary  to  complete  an  indorsement,  by  which  those  leanied  jndgea  I 
clearly  mean  a  transfer  bj  indorsement.  Again :  Mr.  Justice  Bayleji  jj 
in  his  book  on  Bills  of  Exchange,  expresses  himself  Tery  clearly  to  tha 
same  effect.  "Bills  and  notes  are  assigned,"  he  says,  "either  by  deliv- 
ery only  or  by  indorsement  and  delivery."  And,  immediately  after  this 
passage,  he  adds  :  "  On  a  transfer  by  delivery  only,  without  indorse- 
ment, the  person  making  it  ceases  to  be  a  party  to  the  bill  or  note. 
On  a  transfer  by  indorsement,  he  is,  according  to  the  legal  operation, 
a  new  drawer." '  Then,  what  is  the  meaning  of  the  plea,  "  did  not 
indorse,"  in  this  case  >  In  order  to  ascertain  this,  we  ought  to 
look  at  the  declaration ;  for  this  is  only  a  traverse  of  one  of  the  aver* 
mentB  therein.  Vow,  the  declaration,  after  setting  ont  the  making 
and  accepting  of  the  bill,  adds  that  the  drawer  indorsed  it  to 
Edward  Maraton,  and  that  Edward  Marston  indorsed  it  Ut  the  plaut* 
tiff.  But  these  averments,  introduced  into  the  declaration  for  th& 
pnrpose  of  tracing  the  plaintiff's  title  to  sae,  must  necessarily 
mean  that  the  drawer  transferred  the  bill  by  indorsement  to  Edward 
'  Marston,  and  that  Edward  Marston  transferred  the  bill  by  indorse- 
ment to  the  plaintiff.  The  plea,  therefore,  must  have  the  same  con- 
struction, and  mast  be  taken  to  mean  a  denial  of  that  transfer  by 
indorsement  stated  in  the  declaration.  If,  then,  a  transfer  byindorso- 
ment,  as  we  have  before  shown,  consists  in  an  indorsement  (or  writing 
the  name  of  the  party  transferring  the  bill  on  the  bill)  and  a  deliveiy 
for  the  purpose  of  completing  sach  transfer,  it  will  follow  that  the 
issue  "  did  not  indorse  "  involves  both  these  propositions. 

But  then  we  were  pressed  in  argument  with  the  difficulty  that  here  \| 
there  has  been  a  delivery  to  the  plaintiff,  and  one  for  the  admitted  ll 
purpose  of  transferring  the  bill ;  and  no  doubt,  if  such  delivery  had  |l 
heea  bona  Jide  and  for  value,  it  would  have  been  quite  sufficient  to  l\ 
give  a  title  to  the  pliuntiff.'    The  law-merchant,  for  the  purposes  of  jJ 
currency,  and  the  advantages  flowing  from  en  unchecked  oirculalion 
of  bills  of  exchange,  no  doubt  provides  that  a  bona  Jide  holder  for 
value  shall  not  be  affected  by  an  intermediate  fraud.    We  do  not,  in- 
deed,  adopt  the  proposition  that  the  previous  party  to  the  bill  is 
estopped  from  setting  'iip  the  defence  of  fraad  ^unst  the  case  of  • 
bona  Jide  holder  for  value.    We  think  it  better  to  aay  that,  by  the  lav- 

1  Page  98, 4th  ed. 
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merchant,  every  person  having  poBsession  of  a  bill  has  (notwitbstand< 
ing  any  frand  on  hia  part,  either  in  acquiring  or  transferring  it)  fnll 
anthority  to  transfer  each  Mil,  knt  with  this  limitation :  that,  to  make 
ench  transfer  valid,  there  mast  be  a  delivery,  either  by  him  or  by  some 
Bubseqnent  holder  of  the  bill,  to  some  one  who  receives  such  bill 
botutflda  and  for  value,  and  who  is  either  himself  the  holder  of  it  or  a 
person  throagh  whom  the  holder  claims.  Any  thing,  therefore,  whigh 
shows  that  this  reetriction  applies  shows  that  the  party  making  the 
tranafer  had  no  authority,  and  that  the  transfer  is  not  valid.  In  thisi 
case,  if  the  evidence  rejected  had  been  received,  and  the  jnry  had! 
thereby  beeo  satisfied  that  this  tnll  was  delivered,  after  John  Harrop's 
writing  his  name  thereon,  to  William  Marston  for  a  special  purpose ; 
that  William  Marston  delivered  it,  in  fraad  of  snoh  purpose,  to  Ed> 
ward  Marston,  and  that  Edward  Marston,  at  the  time  of  snch  deliv- 
ery, was  fnlly  aware  that  in  so  doing  William  Marston  committed  a 
fraad,  we  think  that  they  ought  to  have  found  a  verdict  for  the  de- 
fendant, on  the  issue  that  John  Harrop  did  not  indorse  the  bill  (i. «. 
did  not  transfer  the  bill  by  indorsement)  to  Edward  Marston.  For, 
although  there  was  an  indorsement,  there  was  no  valid  delivery  by 
Harrop,  or  by  any  authority  from  him ;  and  so  no  complete  transfer 
by  indorsement  of  the  bill  to  Edward  Marston.  / 

For  these  reasons,  we  are  of  opinion  that  the  evidence  tendered!] 
ought  to  have  been  received,  and  that  there  must  be  a  new  triaL  }l 

Jiule  abaoiute/'or  a  new  (ruil. 

Ivit^xc  a.  inU  -Mti  ♦ti^    • 

^ltUM.xiid.,'U  -^^  ^'".■/*^-';  "*■'."' 

BELL,  PtTBuo  Ofticbe,  fto,  0»  thb  Nkwcabtlb-upon-Tynb  Joint 

Stock  BAMima  CJompaht,  e.  VISCOUNT  INGESTRE./"',;,.''''"''  *^" 

Iir  THB  Qubbk'b  Bench,  May  29, 1848.  .^  ia^^4^a^  ,V  ^'{i  in  <  • 
|a5)»rt«rf«]2<li<»w'»anK*ft7»rt<,  817.)     ■*'.-'^,'.<J.J.c<^  O--^^  -id  •'/.•.(i  ',■ 

AsBtTUFBTT  upou  two  Mtls  of  exchange  drawn  by  one  Edwards,— 
the  one  for  £2,000,  the  other  for  £2,118  10«.,  —  accepted  by  defendant,     i2  fl?f 
and  by  Edwards  indorsed  to  the  Newcastle-npon-Tyne  Joint  Stock 
Banlung  Company.   Pleas  (among  others),  traversing  the  indorsements 
respectively. 

On  the  trial  before  Wightman,  J.,  at  the  Liverpool  summer  assizes, 
1847,  the  plaintiff  proved  Edwards's  handwriting  to  the  indorsements. 
He  defendant,  in  answer,  gave  evidence  that,  on  the  8th  of  April,  I 
1846,  on  which  day  the  bills  bore  date,  Edwards  was  liable  to  the ! 
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Bftnking  Company  to  the  amonnt  of  about  £4,000  on  several  orerdnej 
bills;  that  Edvards  on  that  day  procured  defendaut'a  acceptance  to 
the  two  bills  in  question,  and  transmitted  them  by  letter  to  the  Com-I 
pany,  with  his  name  indorsed  npon  them,  for  the  express  purpose  ofl 
retiring  the  overdue  bills,  and  on  the  express  condition  that  snch  last-1 
mentioned  bills  should  be  relumed  to  him  by  the  next  post,  which  I 
oonditioo  had  never  been  complied  with.   Under  these  circamstanoes, {[ 
It  was  eontendcd  that  the  defendant  was  entitled  to  the  verdict  apon 
the  issues  as  to  the  iudoreements.    The  learned  judge  ruled  that  the 
defence  should  have  beea  specially  pleaded,  and  was  not  admissible  in 
lapport  of  pleas  merely  traversing  the  indorsement.     Verdict  for 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  defendant.   Marttnt 
in  Michaelmas  term  last,  obtained  a  rule  niri  accordingly. 

Xhowlei,  Wation,  and  VntAank  now  showed  oause.  It  may  b«  con- 
ceded that,  if  a  person  indorse  a  bill  for  a  particular  pnrpose,  and  the 
indorsee  negotiate  it  without  consideration,  and  in  contravention  of 
•uch  purpose,  trover  may  be  muntained  for  the  bUI.  Gog^rly  v. 
Cnthbert.'  But  snch  circumstances  would  not  support  a  plea  trav- 
ersing the  indorsement.  In  the  present  case,  the  condition  of  the 
indorsement  has  been  broken,  and  the  title  to  the  bill  is  thereby 
revested  in  the  indareer ;  but  it  cannot  be  siud  that  he  did  not  indorse. 
Marston  v.  Allen  and  Adams  v.  Jones  are  distingniahable,  for  in  ihoee 
oases  there  was  no  intention  to  indorse  at  all  to  the  alleged  indorsee. 

Martin  (with  whom  was  F.  Eobinaon),  contra.  The  oondition  of 
the  indorsement  was  a  condition  precedenL  There  was  no  intention 
to  indorse,  in  the  sense  given  to  the  word  "  indorse "  in  Marston  v. 
Allen,  Adams  v.  Jones,  and  Goggerly  v.  Catbbert.*  When  the  bUIs 
were  sent  by  Edwards  to  the  Company,  with  his  name  on  the  back  of 
them,  he,  in  effect,  said ;  "  Until  you  give  back  the  old  bills,  you  are 
not  to  have  any  interest  in  the  new  bills."  The  bills  were  delivered  a»| 
a  mere  escrow,  as  was  said  by  Heath,  J.,  in  Go^erly  v.  Cuthbert.J 
If  Edwards  had  been  sued  on  them,  and  had  pleaded  specially,  the 
plea  would  have  been  an  ai^umentative  traverse  of  the  indorsement, 
(lie  was  then  stopped  by  the  court.) 

Lord  Dbnican,  C.  J.  I  think  it  impossible  to  distinguish  thb  case  i\ 
from  Marston  t>.  Allen  and  Adams  v.  Jones.  It  is  a  singular  sort  ^  I 
escrow ;  for  the  bills  were  delivered  to  the  parties  who,  in  the  event  | 
of  tbeir  performing  a  certain  act,  were  to  be  benefited  by  them.  But  \ 
sUll  I  think  they  were  delivered  to  them  as  mere  trustees,  and  Uiat  I 
the  same  principle  applies.  ' 

FATTBflOH,  J.    I  think  this  case  is  within  the  priBciple  of  MantM  - 


-c  by  Google 


BWTI.  IT.]  BBOHAQB  EI  AL.   V.   LLOTD  ET  JX.  289 

K  Allen  and  Adams  v.  Jones.  The  facts  here  sre  of  a  different  char^  - 
Mter  ID  some  respects ;  for  in  those  oases  it  was  not  intended  that  the 
transferee  shotild  ever  take  any  interest  is  the  bills.  But  I  think  that 
nukes  no  difference ;  for  here  it  iras  not  intended  that  the  transferees 
should  take  any  interest  until  the  old  bills  were  returned,  and  until 
that  time  it  is  the  same  thing  in  prinoiple  as  if  it  had  been  intended 
that  no  interest  should  pass  at  any  time.  The  bills  were  reoeiTed  on 
tenna  which  were  not  satisfied,  and  there  was  no  indorsement. 

CoivBaiDGB,  J.  If  there  had  been  in  this  case  the  intervention  ot  i 
tlurd  party  as  agent  between  the  transferor  of  the  bills  and  the  trans> 
ferees,  for  the  purpose  of  handing  the  lulls  over  on  performance  of  the 
condition,  there  woald  have  been  no  difficulty.  Bat  in  piinciple  it  is 
the  same  thing ;  for,  until  the  condition  was  performed,  no  interest 
was  to  pass  to  the  transferees. 

WiGHTMAir,  J.  I  have  had  great  doubt  whether  the  defence  was 
admiBsible  nnder  the  issne;  for  this  oase,  in  its  facts,  seems  to  go  far- 
ther than  the  oases  cited  ;  but  in  prinoiple  I  find  it  difficult  to  distin- 
guish it  from  Marston  v.  Allen.  The  analogy  of  the  escrow  would 
be  perfect  if  the  delivery  of  the  hills  had  been  to  an  agent.  The  prin- 
oiple of  Bfarston  v,  Allen  is  that,  on  a  plea  traversing  the  indorse- 
ment of  a  lull,  its  delivery  with  intent  to  transfer  an  interest  is  pat  in 
iaue.*  Side  abtoluta* 

BROMAGE  ixt>  Ahothxb  v.  LLOTD  ahd  Akothkb.  ^f  l'^ 
Ik  thb  Excbbqitie,  Mat  28,  1847.*"  .'t-u  -,■,,■  \^:    ' 
[ibportaf  in  1  Exduqiur  Riporti,  B3.]         7,  (y<  ^   ,  \  !.  fi 
Absdvpsit.    The  declaration  stated  that  the  defendants,  on, 
made  their  promissory  note  in  writing,  and  thereby  jointly  and  sev< 
ally  promised  to  pay  one  H.  Lloyd  Harries  (unce  deceased),  or  orderj 
£800  on  demand,  and  then  deUvered  the  said  note  to  the  eaiA  H.  Lloyf 
Harries,  who  then  indorsed  the  said  promissory  note,  bnt  without' 
making  any  delivery  thereof ;  and  afterwards,  to  wit,  on,  3se^  the  stud 
H.  Lloyd  Harries  died,  having  first  made  bis  last  will  and  testament. 
In  writing,  duly  executed  and  attested  as  by  law  required,  and  tliereby 

1  The  dmrt  allowed  the  pUintiff  to  b«  nonnitted,  a  freih  ■ction  wm  broaght  ia 
Am  Court  of  ExchEqner,  and  the  proceedlngi  ue  itill  defnuHnK- 

<  Ooggvl^  V.  Cnthbert,  S  S.  B.  170 ;  RobloMm  t>.  Little,  B  Q.  B.  002  (temiU),  aeem* 

(taf.  HftTes  B.  CsnUUd,  6  Q.  B.  Bl ;  LloTd  «.  Howud,  16  Q.  B.  »Ofi.— Kk 
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appointed  nis  then  wife,  to  wit,  one  Jane  Harries,  ezeootriz  thereof 
who,  after  the  death  of  the  said  H.  Lloyd  Harries,  to  wit,  on,  Sco.,  duly 
proved  the  said  will  and  took  upon  herself  the  ezeontion  thereof,  and 
became  and  was  sole  exeontriz  thereof;  and  she,  as  such  ezecntrizA 
afterwards,  to  wit,  on,  Ao.,  for  good  and  valid  consideration  to  her,  aa 
snch  execntriz  as  aforesaid,  in  that  behalf,  transferred  the  said  note, 
so  indorsed  as  aforesaid,  to  the  pliunti^  to  wit,  by  delivery  thereof 
to  them  by  her  as  snch  ezeontrix  as  aforesaid ;  of  all  which  the  de- 
fendants then  bad  notice,  and  then,  in  consideration  of  the  premisria, 
promised  to  pay  the  amount  of  the  same  not«  to  the  plaindffs,  accord- 
ing to  tike  tenor  and  effect  thereof,  and  of  the  stud  indorsement  and 
delivery.    Breach,  nonpayment. 

General  demnrrer,  and  joinder. 

J'hipton,  in  support  of  the  demurrer.  The  plaintifk  have  no  title 
to  ane  on  the  note.  An  indorsement  consists  of  two  things ;  namely, 
the  writing  on  the  note  of  the  name  of  the  party  transferring  it,  and 
of  a  delivery  for  the  purpose  of  completing  such  transfer.  Marston 
0.  Allen.  In  the  present  case,  the  testator  wrote  bis  name  on  the 
note,  but  did  not  deliver  it ;  the  executrix  has  delivered  the  note 
without  indorsing  it.  The  indcfrsement  by  the  testator  was  a  mere 
inchoate  act,  which  ooold  not  be  rendered  complete  by  the  subsequent 
delivery  of  the  ezecatriz.  [Piatt,  B.  In  Eez  u.  Lambton,'  Wood, 
B.,  says :  "  It  is  clear  that  a  special  indorsement  does  not  transfer  the 
property  in  bills  until  they  are  delivered  over."]  Suppose  the  testa- 
tor had  sealed  a  bond,  and  died  vithont  delivering  it,  a  delivery  by 
his  ezeontriz  would  not  render  it  the  deed  of  the  testator.  [Aldeb- 
BON,  B.  In  Adams  v.  Jones,  Lord  Denman,  C.  J.,  says, "  A  bill  may  be 
.ndorsed  to  a  party  in  two  ways,  either  by  special  indorsement,  making 
it  payable  to  that  party,  or  by  a  blank  indorsement,  and  delivery  to 
that  party.  In  the  latter  way,  at  all  events,  if  not  in  the  former,  the 
bill  must  be  delivered  to  the  party  Of  indorsee,  in  order  to  constitute 
nn  indorsement  to  him."]  An  indorsement  of  a  bill  by  an  executor, 
with  delivery,  will  not  hind  the  assets  of  the  testator.  Child  tJ.  Mon- 
ins,'     A  fortiori  delivery,  without  indorsement,  cannot  do  so. 

The  court  called  on 

Keating  to  support  the  declaration.  First,  npon  general  demurrer, 
there  is  a  sufficient  allegation  of  the  transfer  of  tiie  note.  The  declara- 
tion alleges  that  the  ezecatriz,  for  good  and  valid  condderation  to  lier 
as  executrix,  transferred  the  note  so  indorsed  to  the  pluntiffs,  to  wit, 
by  delivery  thereof  to  them  by  her,  as  such  executrix  as  aforesaid. 
That  allegation  is  tantamount  to  a  legal  indorsement  by  the  executrix. 

1  fi  Fries,  Ul  •  S  Brod.  «  Blng.  460. 
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[Aldxbbov,  B.  The  promise  alleged  in  tbe  deolantion  is  to  pay  a» 
eording  to  the  tenor  and  effect  of  the  gaid  indoraemeTtt.^  If  a  lagii 
tranafar  can  only  be  made  by  the  party  vrillng  hia  name  npon  and 
deliTering  the  note,  then,  npon  general  demurrer,  aach  must  be  talten 
to  be  the  meaning  of  the  word  "transferred."  [Aldbbsoh,  B.  The 
tine  construction  of  the  declaration  ia  thia :  that  the  executrix  trans* 
ferred  tbe  note  "  being  so  indorsed  as  aforesud ;  **  that  is,  indorsed  bj 
another  peraoo.}  Tbe  videlicet  does  not  oontrol  the  operation  of  the 
word  « transfer,"  or  render  material  tbe  mode  in  which  it  is  alleged  to 
have  been  made.  Hammond  v.  Colls.*  A  "transfer"  may  mean  either 
an  indorsement  or  assignment ;  which  latter  word  ia  used  in  tbe 
Statute  8  A  4  Anne,  c.  9.  If  tbe  defendant  had  pleaded  by  denying 
the  tranafer  mode  et  /orma,  and  that  issue  bad  been  fomid  against 
bim,  he  conld  not  after  verdict  have  taken  advantage  of  any  ambiguity 
in  the  declaration. 

Secondly,  even  if  it  be  taken  on  the  face  of  the  declaration  that 
there  was  a  mere  writing  of  his  name  by  the  testator,  and  a  delivery 
by  the  executrix,  such  transfer  wonld  paaa  tbe  property  in  the  note, 
and  entitle  the  plaintiffs  to  sne  npon  it.  Where  a  testator  has  deliv- 
ered a  note  without  indorsement,  an  indorsement  by  hia  executor  is 
equally  valid  aa  if  made  by  himself.  Watkini  v.  Manle.  [Rolfx,  B, 
That  oaae  only  decides  that  where  a  party  delivers  a  note  for  a  vain- 
able  consideration,  without  indorsement,  he  creates  an  equitable,  not  a 
legal  title ;  and  the  holder,  having  an  equitable  right,  is  entitled  to  call 
on  the  executor  of  the  party  who  delivered  it  to  give  a  formal  trans- 
fer.] If  a  note  is  transferred  without  indorsement  before  bankruptcy, 
the  holder  may  call  on  the  bankrupt  or  hia  aasignees  to  indorse  it. 
Smith  V.  lackering,  Arden  v.  Watkins.*  There  are  many  instances  in 
which  an  executor  may  adopt  and  ratify  the  acta  of  bis  testator,  A 
cognizance  by  a  defendant,  as  bailiff  of  an  executor,  for  rent  due  to 
the  testator,  is  supported  by  proof  of  a  distress  by  him  in  the  name  of 
the  testator,  and  by  hia  direction,  but  after  bis  death ;  auch  distress, 
though  made  before  probate,  having  been  afterwards  adopted  and 
ratified  by  the  executor.  Whitehead  «.  Taylor.*  In  that  ease,  Lord 
Denman,  C.  J.,  says,  "  The  law  knows  no  interval  between  tbe  testfr 
tor's  death  and  the  vesting  of  the  right  in  his  representative."  Aa 
executor  is  not  in  the  utuation  of  a  mere  agent,  but  hia  aoU  an  idei^ 
tified  with  those  of  his  teatator. 

J*h^on,  in  reply,  was  stopped  by  the  court. 
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Pollock,  C.  B.  Thia  Ii  an  aoUon  oa  a  prominoiy  note,  apon  Thichll 
a  party  has  written  faifl  name,  and  after  his  daath  hia  ezeontriz  deliv-l , 
en  the  note  to  the  plaintiffs  without  indorung  it ;  so  that  there  is  * 
writing  of  ilia  name  by  the  deceased,  and  a  deliyery  by  his  ezeontriz.  ' 
Thoee  acta  will  not  oonstitnt«  an  indorsement  of  the  note  :  the  person 
to  whom  it  is  so  delivered  has  no  i^ht  to  sue  npon  it.  J;] 

AutBBSOK,  B.  The  promissory  note  was  made  payable  to  the  tebtv 
(or  "  or  order ; "  that  means  order  in  writing.  The  testator  has  writ 
ton  his  name  npon  the  note,  bat  has  giyen  no  order ;  the  executrix  hM 
given  an  order,  bat  not  in  writing.  The  two  aote  being  bad,  do  not 
oonatttute  one  good  act. 

ROLTE,  B.  The  word  "  tranafer  "  means  indorsement  and  deliTery. 

Fl&tt,  B.,  ooncnrred,  Jw^fmmt/or  At  dtfendamt}^ 


-R  frt  CUl  .tc.((r;vc..''  '■>-      BUCKLEY  v.  HANN. 

,XwiXiC  Al  LLa/^''^^'   ^^-     ^  ^™*   ElCHSQtTBB,  FSBBCABT  8,  1866. 
ix.   ''<'f  ^  i    '' •     "■'^t  [flqwrtad  m  6  EmA«5«r  flqwrti,  43.] 

;       ■/    -.  ,  /  /  This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a  sng* 

• '  .  t     *W-  gestion  should  not  be  entered  on  the  roll  to  deprive  the  plaintiff  o£ 

costa,  nnder  the  London  Small  Debts  Act,  10  A  11  Yiot.  o.  71. 

It  appeared  from  the  affidavits  that  the  action  was  by  the  indorses 
against  the  acceptor  of  a  bill  of  exchange,  drawn  by  one  E.  Wood, 
and  by  him  indorsed  to  the  plaintiff,  and  was  tried  before  the  Seoond- 
a'  ary  of  London,  nnder  a  writ  of  trial,  when  a  verdict  was  found  for 
J''     the  plaintiff  for  £12  4j.*    The  plaintiff  resided  at  Edmonton,  in  the 
V*  county.  of-Hiddlesex;  and  the  bill  in  question  was  drawn  and  ao-^ 

f  oepted,  and  Wood  put  hia  name  upon  it,  at  the  office  No.  70  Lowerji 

Thames  Street ;  and  it  was  then  sent  by  a  messeuger  to  the  residence  l| 
of  ti.e  plaintiff,  who  received  it  there.  -^ 

J.  BrowL,  in  last  Michaelmas  term  (November  26),  showed  cause. 
IP-  X.  ThamM^  in  support  of  the  rule.    It  is  sufficient  if  any  part 
of  the  cause  of  action  arose  within  the  city  of  London.  _. 

Paskb,  B.    The  statute  requires  the  cause  of  action  —  that  ia,  ths'l 

•  dark  v.  Slpniniej,  17  Conn.  611 ;  Cluk  v.  Bo7d,  2  Oh.  279,  omsW.  —  Ed. 
1  OdIj  m  mudi  of  Um  cus  Ii  given  u  idatet  to  tlw  qoMthn  of  indm* 
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wbole  oauae  of  action  —  to  arise  in  the  fktj.  In  this  case,  it  did  not,! 
tTntil  the  bill  was  delivered  to  the  plaintiff,  no  oaase  of  action  aroiel : 
from  the  indoreement  to  him.  Upon  the  other  point,  we  will  taka  | 
time  to  ooDsider.  Our.  ado.  wtiU}  U 

1  Hon  f.  Writfi^  <  BiM.  M,  MMNrf.— Ito. 
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CHAPTER    IV. 
TBANSFEB. 


SECTION  I. 
N«!fotiabU  BUlt  and  Note*. 

HODGES  V.  STEWARD. 

IiT  TEB  Eiko'b  Bbkch,  Eutbb  Tbbi^  1691. 

[Rqwitd  IS  1  Salldd,  126.] 

1h  sq  aotioD  on  the  caae  on  an  inland  bill  of  exohange,  brought 
by  the  indonee  against  the  drawer,  these  following  poinU  were  ro- 
■oWed :  — 

iBt.  A  difference  was  taken  between  a  bill  payable  to  J.  S.  or  bearer' ' 
and  J.  S.  or  order ;  for  a  bill  payable  to  J.  S.  or  bearer  la  not  aaaign- 
able  by  the  oontraet  so  aa  to  enable  the  indorsee  to  bring  an  action,  if 
the  drawer  refuse  to  pay,  beoanse  there  ia  no  auoh  aathority  given  to 
the  party  by  the  first  oontraot,  and  the  effect  of  it  is  only  to  dbcharge 
the  drawee,  if  he  pays  it  to  the  bearer,  thongh  he  oomes  to  it  by  trover, 
theft,  or  otherwise.  Bot  when  the  bill  is  payable  to  J.  S,  or  order, 
there  an  expreaa  power  ia  ^ven  to  the  party  to  assign,  and  the  indorsee 
may  maintain  an  action,^ 

2dly.  Thongh  an  assignment  of  a  bill  payable  to  J.  S.  or  bearer  be 
no  good  assignment  to  charge  the  drawer  with  an  action  on  the  bill, 
y«t  it  is  a  good  bill  between  the  indorser  and  indorsee,  and  the  indor- 
■er  is  liable  to  an  action  for  the  money ;  for  the  indorsemoot  is  in 
nature  of  »  new  bill. 

Sdly.  It  being  objected  that  in  this  case  there  was  no  averment  of 
the  defendant's  being  a  merchant,  it  was  answered  by  the  court  that 
the  drawing  the  bill  was  a  sufficient  merobandising  and  negotiating  to 
this  purpose. 

4th1y,  The  plaintiff  declared  on  a  special  cust  >m  in  London  for  tli* 

1  Jonlan  tt.  Barioe,  SSalk.  87,  ocMni.— Ed. 
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bearer  to  have  this  aotion.  To  which  the  defendaot  demurred,  with, 
oat  traTening  the  custom ;  so  that  he  oonfessed  it,  whereas  in  truth 
there  was  no  such  custom ;  and  the  court  was  of  opinion  that  for  this 
reason  jadgment  should  be  ^ren  for  the  plaintiff.  For  though  tiie 
eonrt  is  to  take  notice  of  the  law  of  merchants  as  part  of  the  law  of 
England,  yet  they  cannot  take  notice  of  the  custom  of  pat'ticnlar 
plaoes ;  and  the  costom  in  the  declaration  being  sufficient  to  mainUin 
the  aotion,  and  that  being  confessed,  he  had  admitted  judgment 
■gunst  himself. 

Bthly.  It  was  held  that  a  general  indebitatua  assumpsit  will  not  lie  < 
on  a  bill  of  exchange  for  want  of  a  consideration,  for  it  is  but  on  evi- ; 
dence  of  a  promise  to  pay,  which  is  but  a  mtdum  pactum;  and  there- . 
fore  he  must  either  bring  a  special  action  on  the  custom  of  merchants,  ' 
or  else  a  general  indebitatus  against  the  drawer  for  money  received  to  : 
his  nse.  Judgment  yro  qaer. 


NICHOLSON  «.  SEDGWICK. 
Iir  THE  CoMKoiT  Plkas,  Eastsb  Tbbk,  1697. 

[R^orted  ui  1  tori  Rayvumd,  180.] 
Casb,  The  pltuntiS  declares,  quodirtter  mercatores  et  aiioa  negoH- 
antu  intra  hoc  regnum,  there  is,  and  time  whereof,  ftc,  hath  been  a 
custom,  that  if  any  merchant  or  other  trader^  mnke  a  bill  or  note  in 
writing,  by  which  he  assnmes  to  pay  to  any  other  peraon  or  the  bearer  of 
tlie  bill,  snch  a  sum  of  money,  that  then  snob  person  who  makes  such 
note  is  bound  by  it  to  pay  such  sum  to  such  persons  to  whom  the  note 
is  made  payable,  or  fo  the  bearer  thereof:  then  the  plaintiff  shows 
that  tbe  defendant  Sedgwick,  being  a  goldsmith,  made  a  note  in  writ- 
'■>gi  by  which  he  promised  to  pay  to  one  Mason,  or  to  the  bearer  thereof, 
£100 ;  that  Mason  delivered  the  note  to  the  plaintiff  for  £100  in  value 
received;  and  that  for  non-payment  of  this  £100  by  the  defendant  to 
die  plmntiff  upon  demand,  the  pl^tiff  brought  this  action  against  the 
defendant.  Nim  aeaumpsil  pleaded,  and  verdict  for  the  plaintiff.' 
And  it  was  moved,  in  arrest  of  judgment  by  Sergeant  Wright,  that[ 
this  action  could  not  be  brought  in  the  name  of  the  bearer,  bat  it; 
ought  to  be  brought  in  the  name  of  him  to  whom  it  was  made  pay-l 
able.  Quod/UU  conceasum  per  curiam;  for  the  difference  is,  whereL 
the  note  is  made  payable  to  the  party  or  bearer,  and  where  it  is  p&y-j.l 
able  to  the  party  or  order.  In  the  latter  case,  the  indorsee  has  been '  i 
■Uowed  to  bring  the  action  in  his  own  name ;  for  there  can  be  no:  | 
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great  inooDvenience,  beoaiue  the  indonemeat  of  the  party  ma»t  ap|' 
pear  npon  the  baok  of  the  note,  or  some  other  thing  saffioienily  inti* '^ 
mating  hie  assent;  but  where  it  is  pBTable  to  the  party  or  bearer,  ill  I 
UiA  bearer  be  allowed  to  bring  the  action  in  his  own  name,  it  may  be\' 
very  inooDvenient ;  for  then  any  one  who  finds  the  note  by  accident  k 
may  bring  the  action.     And  thongh  this  last  has  been  frequeoUyji 
attempted,  it  has  never  yet  previuled.    And  therefore,  in  a  case  in  [\ 
this  court  between  Ilorton  and  Coggs,  the  goldsmith,'  this   difEer^ 
enoe  was  taken  and  agreed;   and  the  judgment  there   (being  the 
•ame  case  with  this  principal  caae)  was  arrested.    Bnt  the  ooart  said 
that  the  bearer  might  bring  the  action  in  the  name  of  him  to  whom 
the  note  was  made  payable.    And  judgment  was  arrested,  nisi,  Ac. 
And  the  same  point  was  resolTed  in  B.  R.,  between  Hodges  and 
Steward.    Bat  there  it  was  resolved  tliat  the  indorsement  to  the  bearer 
binds  the  party  who  immediately  indorses  it  to  him.    The  principal 
point  was  also  resolved  (Mich.  6  W.  <fe  M.  B.  R.)  between  Sir  Thomas 
Ksoourt  and  Cudwortb.* 


^^L^  Ca-ic  itUi  A'".'*.'- 


BULLER  V.  CRIPS. 

Ih  tbb  Quebh'b  Bsitoh,  Miohajblius  Tbbk,  1704. 
[Rcportad  M  S  Modmi  B^mU,  26.] 

A  JtgTB  was  in  this  form:  "I  promise  to  pay  John  Smith,  or  order,| 
die  sum  of  one  hundred  pounds,  on  account  of  wine  had  from  him."  | 
John  Smith  indorses  this  note  to  another ;  the  indorsee  brings  an  action  I 
against  bim  that  drew  this  note,  and  declares  npon  the  coatom  of  mer-| 
chants  as  upon  a  bill  of  exchange.  J 

A  motion  was  made  in  arrest  of  judgment  upon  the  authority  of  the 
ease  of  Mwtin  v.  Clarke. 

Bnt  Srotherick  would  distinguish  this  caae  from  that :  for  there  the 
party  to  whom  the  note  was  originally  made  bronght  the  action,  bnt 
here  it  is  by  the  indorsee ;  and  he  that  gave  this  note  did,  by  the  tenor 
thereof,  make  it  assignable  or  negotiable  by  the  words  "  or  order," 
which  amount  to  a  promise  or  undertaking  to  pay  it  to  any  whom 
he  should  appoint,  and  the  indorsement  is  an  appointment  to  the 
plaintJfE. 

1  8  Lrr.  900. 

•  HoTtoQ  >.  Coggt,  8  Lev.  29tt ;  WKlmetbr  v.  Child,  I Tm.  Br. SU  [mmhUi;  Bn^ 
1*7  v  Trunmol,  Hempit  164,  osbm^.  — Bd, 


-c  by  Google 


SaCft.  i."}  BTJLLEB  V.  CKIM.  297 

Hour,  0.  J.  I  mnember  when  aotiom  npon  inland  bilts  of  exch&ng* 
iid  flrat  begin ;  *  and  there  they  lud  a  partionlar  eoatom  between  Lon- 
d<ni  and  Bristol,  and  it  waa  an  action  against  the  acceptor.  The  defend- 
ant's oonnsel  wonld  put  tbem  to  prore  the  custom ;  at  whioh  Hale, 
C.  J^  who  tried  it,  Isogfaed,  and  said  they  bad  a  hopef  al  ease  of  it 
And  in  my  Lord  North's  time  it  waa  aaid  that  the  onstom  in  that  ease 
was  part  of  the  common  law  of  England ;  and  these  actions  since 
beoame  freqnent,  as  the  trade  of  the  nation  did  inereaae ;  and  all  the 
difference  between  foreign  bills  and  Inland  bills  is,  that  foreign  bills 
must  be  protested  before  a  pablio  notary  before  the  drawer  can  be 
diarged,  but  inland  bills  need  no  protest,  and  the  notes  in  <jnestion 
are  only  an  invention  of  the  goldsmiths  in  Lombard  Street,  who  had  a 
mind  to  make  a  law  to  bind  all  those  that  did  deal  with  them ;  and  snre 
to  allow  snch  a  note  to  carry  any  lien  with  it  were  to  torn  a  piece  (d 
paper,  which  is  in  law  but  evidence  of  a  parol  contract,  into  a  specialty. 
And,  besides,  it  would  impower  one  to  assign  that  to  another  which  he 
could  not  have  himself;  for  since  he  to  whom  this  note  was  made 
eould  not  have  this  action,  how  can  his  assignee  have  it?  And  theseV 
notes  are  not  in  the  natnre  of  bills  of  exchange ;  for  the  reason  of  the  \ 
custom  of  bills  of  exchange  is  for  the  expedition  of  trade  and  its  I 
safety ;  and  likewise  it  hinders  the  exportation  of  money  out  of  theJ  ' 
realm.  He  said,  If  the  indorsee  had  brought  this  action  against  the 
indorser,  it  mi{^t  peradrenture  lie;  for  the  indorsement  may  be  aud 
to  be  tantamount  to  the  drawing  of  a  new  bill  for  so  much  as  the  note 
ia  for,  npon  the  person  that  gave  the  note ;  or  he  may  sue  the  first 
drawer  in  the  name  of  the  indorser,  and  jconvert  the  money  when 
recovered  to  his  own  use ;  for  the  indorsement  amoonts  at  least  to 
an  ^^ement  that  the  indorsee  ahoiUd  sue  for  money  in  the  name 
of  the  indorser,  and  reoeive  it  to  his  own  use ;  and,  besides,  it  is 
a  good  authority  to  the  ori^nal  drawer  to  pay  the  money  to  the  in- 
dorsee. 

And  PovsLL,  J^  dted  one  case,  where  a  plaintiff  bad  judgment 
apon  a  declaration  of  this  kind  in  the  Common  Fleas;  sod  that  my 
1>ord  Treby  was  very  eameat  for  it,  as  a  mighty  oonveniency  for  trade ; 
but  that,  when  they  had  considered  well  the  reasons  why  it  was  doubted 
here,  they  began  to  doabt  too. 

The  whole  oourt  seemed  clear  for  staying  judgment. 

At  another  day.  Holt,  C.  J.,  declared  that  he  had  desired  to  speak 
with  two  of  the  most  famous  meichanto  in  London,  to  be  informed  of 
tite  mighty  ill  consequences  that  it  was  pretended  would  ensue  by  ob- 
•tmcting  this  course ;  and  that  tliey  bad  told  him  it  waa  very  frequent 

>  Sm  fi  H«d.  IS. 
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with  Uiem  to  make  raoh  note*,  and  tbat  they  looked  upoD  them  ai 
biUa  of  ezchsDge,  and  that  they  had  been  used  for  a  matter  of  thirty 
jears,  and  that  Dot  only  notes,  bst  bonds  for  money,  were  tranafemid 
freqaently,  and  indorsed  as  bills  of  exchaoge.  Indeed,  I  agree,  a  bill 
of  exchange  may  be  made  between  two  persona  without  a  third  ;  and, 
if  there  be  anoh  a  neoeasity  of  dealing  tliat  way,  why  do  not  lealon 
use  that  way  which  is  legal  ?  and  may  be  this ;  as,  if  A.  haa  money  to 
lodge  in  B,'8  hands,  and  wonld  have  a  n^^tiable  note  for  it,  it  is  only 
Baying  thna,  "  Mr.  B.,  pay  me,  or  order,  eo  mnch  money  value  to 
yoorself,"  and  signing  this,  and  B.  accepting  it ;  or  he  may  take  the 
oommon  note,  and  say  thns,  "  For  Talne  to  yourself,  pay  me  (or  in- 
dorsee) so  mnch,"  and  good. 
And  tlte  coort  at  laat  took  the  vacation  to  consider  of  it.* 


\1U 
[8  j-  4  A»iU,  Ct^.  iX.,  H  i-B.] 
Wbbbbu  ft  hath  been  held,  that  not«i  in  writiDg,  atgned  by  the  purtj  who  mtket 
the  lune,  irhereby  inch  party  promlwt  to  pay  unto  any  other  person,  or  hii  order, 
KDj  mm  of  money  therein  mentioned,  kie  not  uatgnkble  or  Indonable  orer,  within 
Ibe  cDitom  of  merchuiti,  to  any  other  perton ;  and  tliat  «ach  per«on  to  whom  tha 
ram  of  money  mentioned  in  aach  note  ia  payable  cannot  nMlntatn  an  action,  by  the 
ciutom  of  men:hanti,  againit  the  penon  who  flrat  made  and  ligned  the  aame ;  and 
that  any  peraon  to  whom  inch  note  aball  be  aailgned,  indotaed,  or  made  payable,  could 
not,  within  the  eaid  enitom  of  merchant*,  maintain  any  action  upon  aocli  note  againit 
the  pervon  who  lint  drew  and  ligned  the  aame.  Therefore,  to  the  intent  to  encourage 
bade  and  commerce,  which  will  be  mnch  Bdranced  it  luch  notet  ihaK  Imve  tlie 
■ame  effect  aa  Inland  biUt  of  exchange,  and  ihall  1m  negotiated  in  like  manner,  be 
it  enacted  by  the  Queen'a  meet  excellent  Mtijeaty,  by  and  with  the  advice  and  con- 
■ent  of  the  lordi  aplritnal  and  temporal,  and  commoni,  In  thli  present  parliament 
Miembled,  and  by  the  anthority  of  the  eame.  That  all  notei  In  writing,  that  after 
tbe  Drat  day  of  May,  in  the  year  of  onr  Lord,  one  thontand  leren  bnndred  and  Ste, 
•hall  be  made  and  signed  by  any  penon  or  penona,  lx>dy  politic  or  corporate,  or  by 
Ibe  Krrant  or  agent  of  any  corporation,  banker,  goldsmith,  merchant,  or  trader,  wiio 
b  naually  intrnited  by  him,  her,  or  them,  to  aign  inch  promiasory  notea  for  him,  tier, 
er  them,  whereby  anch  perion  or  persona,  Ijody  politic  and  corporate,  hie,  ber,  or 
their  ierrant  or  agent,  aa  aforeaaid,  doth  or  ahaU  promiie  to  pay  to  any  other  per- 
too  or  peraona,  body  politic  and  corporate,  bia,  her,  i^Jhelr^order,  QC.iuUi>.)'*K*''i  f 
any  anm  of  money  mentioned  in  anch  note,  ahall  be  taken  and  conatmed  to  tx,  !•■  \ 
lirtue  thereof,  doe  and  payable  to  any  auch  penon  or  penona,  body  politic  and  cor-  ' 
f  orate,  to  whom  Ihe  tame  ia  made  payable ;  and  alio  every  luch  note  payable  to  any   , 


>  FuUnaon  v.  Finch,  4fi  Ind.  122 ;  HoUoway  v.  Porter,  46  Ind.  62,  ai 
Garter  r  Palmer,  12  Hod  860  {ttmlU),  emtm.  —  Gn. 
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P«ioa  or  panoDi,  ioAj  politic  ud  eorponte,  hiB,  her,  or  their  ord«r,  (hftll  bu  uslgn- 
ibkor  IndoNAbleom,  InthoMinsmuiDer  ulalandfaUlaot  ezdumgaSTe  orm&jba^ 
Kccmdlng  to  the  cnttom  of  merehsntt ;  kad  that  the  perioD  or  penom,  bodj  politle 
and  oorporata,  to  whom  aach  aom  of  mone;  ia  or  ah&ll  be  bj  auch  note  mtide  pay' 
abl^  (hall  sod  ma^  maintain  an  action  for  tha  ume,  Id  lUL'h  manner  aa  he,  ihe, 
Umj  might  do  npon  anj  inUnd  bili  of  exchange,  made  or  drawn  according  to  t 
cnatom  of  mercbanta,  againat  the  peraon  or  peraona,  body  politic  and  corporate,  who, 
•r  wliow  aerraiit  or  agent,  at  aforeaald,  algned  the  aame ;  and  that  any  peraon  or 
patsoni,  liody  politic  and  corporate,  to  whom  audi  note  ttiat  la  payable  to  any  penon 
W  penona,  body  politic  and  corporate,  hit,  her,  or  their  order,  1«  indorted  or  auigoed, 
or  the  money  therein  mentioned  ordered  lo  be  paid  by  indoraement  thereon,  ahalL 
and  may  maintain  hi*,  her,  or  their  action  (or  aoch  anm  ol  money,  either  agalntt  the 
pcTwn  or  peraont,  body  politio  and  corporate,  who,  or  whoae  terrant  or  agent,  m 
aforeaald,  tigned  inch  note,  or  againat  any  of  the  peraona  that  Indoraed  the  same.  In 
like  maniker  at  in  eaaea  of  inland  bill*  of  exchange ;  and  in  every  auch  acUon  ttie 
plaintill  or  plaintifft  ahall  recover  hia,  her,  or  tlieir  damagea  and  coat*  ofanlt ;  and  if 
■nch  plaintiff  or  pialntiSa  ihall  be  nonaulted,  or  a  verdict  be  giren  againat  him,  her, 
or  tbem,  the  defendant  or  defendant*  ihall  recoTer  hia,  her,  or  their  coita  againat  the 
plaintiff  or  {daintifta  I  and  erery  auch  plalntUF  or  plalntifb,  defendant  or  defendanta, 
rMpeotirely  reoorerlnf ,  may  ana  oat  execntlba  tot  auch  damagea  and  ooala  by  copuu. 


i.  And  be  It  tbrther  eoacted  by  the  antboTlqr  aforeaald.  That  all  and  every  auch 
•Ctlona  ahall  be  commenoed,  aned,  and  brought  within  auch  time  aa  ia  appointed  for 
conuneaiiag  at  anlng  actlona  upon  Uie  oaae,  by  the  alalute  made  in  the  one  and 
twentieth  year  of  the  reign  of  Ring  Jamea  the  Firat,  intituled  "  An  act  for  Umltatioo 
U  aetiona,  and  for  avoiding  of  aaita  in  law." 

8.  Provided,  That  no  body,  politic  or  corporate,  shall  have  power,  by  virtue  of 
thle  act,  to  iaaue  or  give  out  any  notea,  by  themaelvea  or  their  aervanta,  other  than 
i«ch  ai  they  mlg^t  have  iaaued,  If  thia  act  liad  never  been  made. 


GRANT  o.  VAUGHAN.   -I"''     "  '  ' '''^  '  •:<»-'    y" 


^;-i. 


Ik  TBI  Edtq'b  Bbnch,  Joit  4  ahb  5,  4764./  ^ *  -, 

[Aaportail m  8  Bumn,  IGIS.]  a  />  ,  ,     fji^      '  ' 

TJron  BbowiDg  cause  why  s  verdict  which  had  b«en  given  for  Ibe 

defendant  ihould  not  be  set  aside  (upon  payment  of  costs)  and  a  new 

trial  granted,  the  case  appeared  to  he  this  : — 
The  defendant,  Yanghan,  a  merchant  in  London,  gave  a  oash-note  \ 

upon  his  banker  to  one  Bicknell,  a  hnaband  of  a  ship  of  his,  vhich  note  ' 

waa  dated, "  London,  22d  Oct.,  1768,"  and  directed  to  Sir  Charles  Aagill,  ; 

■who  waa  Vangban's  banker ;  and  waa  worded  tbns :  "  Pay  to  ship  '  For-  ' 

tone/  or  hearer,"  so  mnoh,     Bioknell  by  some  accident  lost  this  noW. 

The  person  who  found  it,  or  who  at  least  waa  in  posseBsion  of  it  (how-  ; 

ever  he  might  obtain  that  poBseedon  of  it),  oame,  foar  days  after  the  - 
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note  wu  payable  in  Loodon,  to  the  shop  of  Grant,  the  jdointiff,  who  inii~% 
a  tradesmav  at  Portunontb,  and  bought  fire  poanda'  worlh  of  tea  o(   \ 
him,  and  ^ve  him  this  note  in  payment,  desiring  to  have  the  ohange  out    1 
of  it.     Grant  (the  plaintiff)  stepped  oat  to  make  inquiry  ■'  who  this     | 
Vangfaan  might  be ; "  and  upon  beinginfonned  "  that  he  was  avery  good    \ 
man,  and  that  it  was  his  handwriting,"  he  readily  gave  the  change  out    i 
of  the  note,  retuning  the  price  of  the  t«a.  Vaughan,  upon  being  appriseil    ; 
that  Bioknell  had  lost  the  note,  sent  notioe  to  Sir  Charles  A^ill  "not  / 
to  pay  it."    Whereupon,  Grant,  being  refused  payment,  brought  hii  / 
action  upon  the  case  agunst  Yaughan,  and  inserted  two  counts  in  faia  { 
declaration,  —  one,  upon  an  inland  bill  of  exchange ;  the  other,  an  fn- 1 
debitatua  aaaumptit  for  money  had  and  received  to  his  use.    The  oaua*^ 
was  tried  by  a  special  jury'  of  merchants,  who  found  for  the  de- 
fendant. 

Sir  Fletcher  Ifbrton  and  Jfi*.  Dwming  argued  on  the  part  of  the 
plaintiff;  and  J&.  Morion,  Mr.  JSyre  (Recorder  of  London),  and  Mr, 
Wallace,  on  the  defendant's  part.. 

On  the  part  of  the  defendant,  it  was  insisted :  — 

That  an  action  could  not  be  maintained  on  either  of  these  two 
counts. 

That  this  is  not  a  n^^tiable  note,  but  only  an  authority  to  re- 
oeive  so  much  cash. 

That  Grant  did  not  take  it  upon  the  credit  of  the  drawer,  but  upon 
the  credit  of  the  person  who  gave  it  him  in  payment. 

That  auch  a  draught  as  this  cannot  be  considered  as  a  negotiable 
bill  of  exchange ;  for  it  was  not  accepted  nor  indorsed ;  nor  was  it 
protestable,  nor  en^tled  to  any  day  of  grace.  It  ia  only  a  mere  oon> 
trivance  or  ooovenience  between  the  banker  and  the  person  who  keeps 
cash  with  him.  And  Mr.  WaUaoe  not  only  iosiated  that  these  cadi* 
notes  are  never  intended  to  be  generally  negotiable,  but  even  supposed 
them  to  be  confined  within  the  extent  of  the  bills  of  mortality,  at 
farthest.  A  bill  of  exchange  to  A.,  or  bearer,  is  a  bUl  of  exchange  to 
A.  himself,  but  is  not  negotiable.  And  there  is  no  instance  (as  the 
Recorder  sud)  of  any  custom  of  merohanta,  «  for  a  bill  of  exchange 
being  made  payable  to  bearer,"  generally. 

In  Horton  v.  Co^s,^  on  an  action  bronght  by  the  bearer  of  a  gold- 
amith's  note  payable  to  B.,  or  bearer,  the  custom  "  to  pay  to  the  bearer  " 
was  bolden  too  general. 

In  Hodges  v.  Steward,  the  first  point  resolved  is,  "  That  a  bill  of  es* 
oiiange  payable  to  J.  S.  or  bearer  is  not  assignable  by  the  contract;  so  ai 
to  enable  the  indorsee  to  bring  an  action,  if  the  drawer  ref  ose  to  pay." 

The  preamble  to  8  A; 4  Anne,  c  9,  does  not  say  one  word  aboit 

>suv.aoo. 
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notes  pajabla  to  bearer.  It  begins  thni ;  "  Who^u  it  has  beon  belcl, 
tbst  notes  in  irritixig,  vbereby  the  party  promises  to  paj  onto  any 
other  person  or  his  order,  are  not  assignabie,"  Ao.  AnA  thongh  the 
words,  "  or  onto  bearer,"  are  slipped  into  the  enacting  part  of  the  first 
danse,  jet  no  part  of  the  whole  sutnte  bears  any  relation  to  them. 

In  the  oaae  of  Morris  o.  Lee  (which  was  an  action  brought  by  th« 
indorsee  of  a  note  "  to  be  acconntable  to  A.,  or  order,  for  £100  "),  the 
oonrt  obserred  that  the  words  "  or  order  "  was  the  proper  expression 
used  in  snoh  notes,  and  mentioned  in  the  Act  of  Parliament  where 
ft  intended  the  note  shonld  be  indorsable  or  negotiable. 

Argmnents  therefore  aiising  from  oases  npon  notes  of  hand  will  not 
prore  much  in  the  present  case. 

And,  upon  the  second  count,  the  plaintiff  oan  have  no  pretence, 
tbey  said,  to  reoorer  agunst  Vr.  Vanghan :  he  oan  only  resort  to  the 
person  &om  whom  he  received  or  parohaaed  the  note.  This  note  is 
not  like  a  banker's  note,  payable  to  bearer.  However,  even  npon  one 
of  them  the  bearer  cannot  recover  as  bearer,  for  which  they  cited  the 
ease  of  Walmesley  v.  Child. 

If  a  bill  is  payable  "  to  bearer  "  only,  the  original  advancer  of  the 
voney  may,  indeed,  maint«a  an  action  against  the  drawer  npon  an 
inddfUahu  (u»umpt%t,  for  money  had  and  received  to  his  use ;  bnt  no 
other  person  oan  do  so,  thongh  he  comes  by  it  fwrly  and  upon  a  vain- 
able  consideration.  And  for  this  they  oited  the  above^nentioned  case 
of  Hodges  V.  Steward. 

The pluntiS's oonosel  insisted  that  this  bill  ornote  was  in  its  nataro 
n^otiable;  and  that  such  bills  were  in  fact  always  considered  as 
negotiable,  and  aotnally  negotiated,  and  commonly  circalated  as  cash. 
And  if  they  be,  from  the  nature  of  the  contract,  negotiable,  the  Gadlng 
of  the  jnry  cannot  alter  the  law :  it  is  not  the  province  of  the  jury, 
but  of  the  oonrt,  to  determine  what  is  or  is  not  an  inland  bill  of 
exchange  or  a  promissory  note,  within  the  statute.  If  the  jury  founded 
their  Terdiot  on  law,  they  have  mistaken  the  law ;  if  on  fact,  it  is 
directly  contrary  to  the  notoriety  of  the  f  aot  ]  and  bank-notes  alone 
are  a  fnll  and  sufficient  proof  of  that.  And  it  is  not  to  be  oonoeived 
that  they  are  negotiable  within  the  bills  of  mortality,  and  not  negoti* 
able  beyond  or  out  of  them :  if  they  are  negotiable  anywhere,  ttey 
most  be  ao  everywhere. 

They  object  "  that  it  is  not  a  bill  of  exchange,  beoanse  it  is  not 
aeoepted,  nor  oan  be  protested,  nor  is  entitled  to  a  day  of  graee,  nor 
is  indorsable." 

Bat  it  is  a  negotiable  instrument :  it  is  not  necessary  that  it  should 
be  a  tnll  of  exchange.  An  inland  bill  of  exchange  is  not  like  a  foreign 
Ull  of  ezduuge ;  for  the  former  eonid  not  have  been  protested  bofoi* 
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this  &ct  of  pKrtiament,  nor  needs  to  be  bo,  Bioee  the  act ;  whereaa  « 
foreign  one  Klways  absolntely  required  it.  Thia  is  just  the  same  u 
K  bill  payable  to  bearer.  The  name  of  the  person  to  whom  snch  a  bill 
U  made  pajable  meana  nothing  at  all,  in  general  casea  of  being  made 
pajabl«  "  to  such  a  one,  or  bearer ; "  maoh  len  ean  it  mean  any  thing 
in  this  particular  oaae,  where  no  name  of  a  person  precedes,  bnt  the 
payment  is  to  be  "  to  ship  '  Fortnne,'  or  bearer." 

Then  it  is  extremely  clear  (and,  indeed,  admitted)  that  the  plaintiff 
oame  l^  it  furly  and  honeetly  and  bona  fide,  and  upon  a  valuable  oon- 
ffideration,  and  without  notice  of  its  being  a  lost  bill.  He  therefor* 
Btanda  in  the  place  of  Bicknell,  and  is  equally  entitled  to  maintain  his 
action  as  Bioknell  himself  would  hare  been,  if  he  had  never  lost  it  nor 
parted  with  it ;  and  he  ia  entitled  to  recover  upon  either  of  the  two 
ooants  laid  in  the  declaration.  It  is  equal  to  him,  indeed,  which  of 
them  he  recovers  upon ;  and  there  can  be  no  doabt  as  to  the  latter. 
And,  as  to  the  former,  the  court  will  not  readily  listen  to  objections 
abont  forms,  when  the  tme  merits  and  honest  title  are  clear  and 
plain. 

The  only  tme  and  fur  question  is, "  Whether  Bicknell  or  Grant 
ought  to  bear  thia  loss." 

And  surely  there  can  be  no  doubt  as  between  the  man  who  lost  the 
note  (be  it  accidentally  or  carelessly)  and  a  fair  purchaser  of  it  for  a 
valuable  oonrideradon. 

Thia  case  was  determined  in  the  case  of  Miller  v.  Race.  That  reso- 
lution was  founded  npon  the  fair  purchaser's  having  a  better  right 
than  the  loser  of  a  bank-note ;  even  thoagh  the  man  was,  in  that  caae, 
robbed  <A  it. 

Whoever  ^vea  a  note  payable  to  bearer  expressly  promises  to  pay 
it  to  every  fur  bearer.  However,  aa  implied  promise  would  suffice 
for  our  pnrpose. 

This  point  is  clearly  settled  by  the  aol  of  S  ds  4  Anne,  o.  9,  which  pata 
notes  of  band  upon  the  same  foot  with  both  sorts  of  bills  of  exchange, 
and  makes  them  assignable  (though  choses  in  action).  It  enacts  that 
all  notes  in  writing,  promising  to  pay  to  any  person  or  order,  or  unto 
bearer,  shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons  to  whom  the  same  is  made  pay- 
able ;  and  that  the  aseignee  may  bring  his  action  in  like  manner  aa  ia 
oasea  of  inland  bills  of  exchange. 

It  is  objected  that  the  words  '*  or  to  bearer  "  were  not  intended  to 
have  any  operation;  because  no  notice  is  taken,  in  the  preamble  of  th« 
itatute,  of  notes  made  payable  to  bearer,  bnt  only  of  notes  which  are 
aiade  payable  to  a  person  or  his  order. 

Bnt  how  oonld  any  notice  be  taken  (A  the  former  in  the  preamble  f 
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Smh  notes  did  not  reqnire  indonement ;  and  the  preamble  odIj  r«<utes 
"that  the  latter  bad  been  boldea  not  to  be  amignable  or  indorsable 
OTO,  vithin  the  onstom  of  merohantB ;  and  that  the  araignee  or  ib 
donee  oonld  not,  within  the  outom  of  merchantB,  maiatain  an  aoUon 
apon  them  againat  the  drawer."  Bat  thej  were  negotiable  before  tiw 
act  WBi  mnde ;  and  an  action  wonld  bo  far  have  lain  npoD  them  tliat 
ibej  were  eridenoe  of  a  debt,  and  voold  put  it  upon  the  defendant  to 
■how  that  Um  debt  was  utisfied.  The  person  to  whom  snoh  a  notn 
was  gives  might  have  declared  in  a  general  indditatua  cutumjmt  for 
mone^  lent,  ftnd  the  note  woold  have  been  good  evidence  of  it ;  thou^ 
he  could  not  hare  declared  upon  the  oostom  of  merohsnts.  This 
was  settled  in  the  case  of  Clerke  v.  Martin.  And  Lord  Gh.  J.  Holt 
was  peevish  there,  and  said  "  that  the  continoing  to  declare  apon  these 
notes,  npon  the  oostom  of  merchants,  proceeded  from  obstinacy  and 
opimonativeneaa ;  since  he  had  always  expressed  his  opinion  against 
them,  and  since  there  was  so  easy  a  method  as  to  declare  upon  a  gen- 
eral indebitatut  aammptit  for  money  lent." 

That  action  was  brought  upon  a  note  payable  to  the  plaintiff  Clerke, 
or  bis  order,  and  broaght  by  Qerke  himself.  Bnt  actions  had  been 
sometimes  bron^t  by  the  bearer,  before  the  making  of  the  statute  of 
8  &  4  Anne,  npon  bills  or  notes  payable  to  bearer  only,  particularly 
in  the  oase  of  Nicholson  v.  Sedgwick. 

Hinton's  Case,  in  2  Shower,  2S&  (though  loosely  reported),  is  on  the 
plaintiff's  mde  as  &r  as  it  goes.  It  is  plain  that  the  plidntifi  Hintoa 
brot^t  the  aotioo  as  bearer ;  and  the  case  folly  proves  "  that  the 
aetioD  would  lie,  if  the  pluntiff  came  by  the  bill  of  exohange  honestly 
and  on  a  valnable  consideration, "  this  being  Lord  Chief  Justice 
Femberton's  general  allegation. 

As  to  the  case  of  Horton  v.  Coggs,  reported  in  8  Lev.  299,  the  reason 
^ven  why  the  costom  "  to  pay  to  the  bearer  "  is  too  general  (viz. "  tha(, 
perhaps,  the  goldsmith,  before  notice  by  the. bearer,  had  p^d  h  to  Bar- 
low himself  "),  is  a  bad  one. 

The  case  of  Nicholson  v.  Sedgwick  was  exactly  like  the  case  of 
Horton  and  Coggs;  and  the  court  agreed  "  that  the  action  oould  not 
be  brongfat  in  the  name  of  the  l)earer,  but  ought  to  be  broaght  in  the 
name  of  him  to  whom  the  note  was  made  payable."  But  the  reason 
there  given  is  not  »  suffloiect  one.  It  is  this :  **  tliat,  if  the  bearer 
should  be  allowed  to  bring  the  action  in  bis  own  name,  it  nu^t  be  in- 
ooovenient ;  for  then  any  one  who  finds  the  note  by  acddent  may 
bring  the  action  and  reooTer."  Whereas,  it  appears  by  Hinton's  Case 
"  that  he  must  entitie  himself  to  it  on  a  valuable  consideration ;  for,  if 
ht  come  to  be  bearer  by  casualty  or  knavery,  he  shall  not  have  the 
benelt  of  it."    Neither  does  that  reason  (if  it  had  l>een  a  better  oae 
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than  it  u)  olaah  with  the  present  case,  because  this  plafndfi  did  bere 
pay  ft  valoable  oanaideration  for  the  note. 

And  to  orge  the  necesBity  of  tbe  action 'a  bdng  brought  in  the  name 
of  the  person  to  vbom  the  note  was  ori^ally  made  payable  vould 
carry  the  matter  too  far ;  for  that  vonld  prove  that  Bicknell  himaelf 
could  not  have  maintained  the  action,  since  the  not«  is  not  made  pay- 
able to  him,  bat  to  ship  "Fortone."  Tet,  without  donbt,  llicknell 
hinuelf  might  have  midntained  the  action.  And  this  appears  by  a 
remark  of  Lord  Saymond's  in  reporting  the  cam  of  Tassel  and  Lee  v. 
Ijewis :  "  That  if  the  party  to  irhom  the  note  ia  delivered  demands  the 
money  of  the  goIdsmitJi  in  reasonable  time,  and  he  will  not  pay  it,  it 
will  charge  him  who  gave  (he  note.    Hopkins  v.  Geary." ' 

It  wonld  be  absurd^  indeed,  to  say  "  that  the  bearer  could  maintain 
an  action  upon  a  note  that  he  came  dishonestly  by."  Certualy,  he 
cannot;  for  he  most  prove  "that  he  came  by  it  honestly." 

As  to  the  inference  drawn  from  the  case  of  Horris  v.  Lee,  "that 
these  notes  made  '  payable  to  bearer  *  vere  not  intended  to  be  negoti- 
able," it  is  imposable  to  snppoee  saoh  a  thing :  the  contrary  is  most 
clear  and  apparent.  This  was  one  of  the  matters  which  the  act  of 
8  A  4  Anne  intended  to  remedy.  The  oases  relied  on  by  the  defeod- 
aot  were  prior  to  that  act:  there  is  none  since  the  making  of  it  that 
can  avail  them.  And  there  is  no  case  at  all  where  it  has  been  deter- 
mined that  a  note  of  this  Idnd  cannot  be  given  in  evidence  upon  a 
general  ind^italut  astumptit  for  money  had  and  received. 

It  is  enongh  for  the  plaintiff  that  this  note  was  negotiable.  The 
bearer  most  prevail  agunst  the  drawer  in  some  mode  of  action,  having 
come  by  it  fairly  and  honestly.  Since  the  act,  the  fair  holder  of  a  note 
payable  to  bearer  may,  by  the  express  words  of  the  act,  maintain  an 
action  agiunst  the  drawer ;  otherwise,  the  act  would  not  put  prtHn- 
isBory  notes  upon  the  same  foot  with  inland  bills  of  exchange,  as  it 
professes  to  do.  The  words  of  it  are:  "shall  and  may  maintain  an 
action  for  the  same,  in  such  manner  as  he  might  do  upon  any  inland 
UU  of  exchange."  And  the  interests  of  ocmmeree  require  this  deter- 
mination. But  there  can  be  no  sort  of  doubt  on  the  tatter  count,  as 
the  note  is  evidence  of  the  pluntiff's  money  being  in  the  hands  of  the 
person  who  gave  it. 

Whether,  therefore,  this  case  be  considered  upon  principles  of  law, 
|ffior  to  the  act  of  8  &  4  Anne,  or  npon  that  act,  or  upon  what  has 
passed  since  the  aat,  it  will  appear  that  the  plaintiff  ought  to  recover 
in  this  action ;  and,  consequently,  the  present  Terdict  is  a  wrong  one, 
and  ought  to  be  set  aside. 

And  no  inoonrenieooe  can  happen,  nor  will  any  injustice  be  dcat 
>  H.  1  Ann.,  B.  B  OnUdlisU. 
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tlMnbjr ;  for  the  nutter  irill  be  open  to  eTidenoe,  tod  all  fiwte  may 
■ppew. 

LoBD  Mansfixld  said,  the  oaae  of  Xicbolson  and  Sedgwick  wm 
nrged  by  the  defendaat's  oooDsel  at  the  trial ;  and,  aot  being  a]ipiiied 
of  the  point  in  qnefltion  till  it  came  on  to  be  tried  before  bim,  he  ma 
Mt  fully  aware  of  the  oases  whiek  differed  from  it.  And  yet  he  was 
■track,  he  said,  very  strongly  that,  upon  general  principles,  that  oase 
was  not  agreeable  to  law  and  jnstioe;  and  he  then  thought  that  the 
reasons  opon  wbloh  that  oaae  and  the  other  autboritiea  relied  upon  by 
the  counsel  for  the  defendant  at  the  trial  were  grounded  were  ioioS- 
eiant  ones. 

That  "  of  the  goldsmith's  baring,  perhaps,  paid  the  money  to  the 
original  payee  himseU,  before  notioe  from  the  bearer,"  can  never  hold : 
it  cannot  happen,  in  the  oonne  of  business,  that  the  money  should  be 
paid  to  the  nominee  before  notioe  from  the  bearer, 

Kor  was  any  satisfiuitory  reason  given  why  an  action  might  not  be 
bron^t  in  the  bearer's  own  name.  The  reason  alleged,  "that  then 
aoy  person  who  finds  the  note  accidentally  may  bring  an  action  and 
reooTer,"  is  insufficient ;  because  the  plaintiff  in  such  action  most  prove 
that  he  came  by  it  bona  fide,  and  opon  a  valuable  consideration. 

As  to  the  necessity  of  bringing  the  sction  in  the  name  of  the  person 
to  whom  the  note  was  originally  made  payable,  it  was  impossible  iu 
the  present  case,  because  there  was  no  person  originally  named  as  the 
payee:  itmns,  "pay  to  ship  '  Fortune,*  or  bearer."  However,  if  there 
had  been  a  person  named,  ^e  reason  would  not  hold ;  for  the  penon 
ao  originally  named  may  become  bankrupt,  or  may  be  indebted  to  the 
drawer  of  tho  note,  so  as  to  give  the  drawer  a  right  to  set  off  such 
debt  sgainst  the  demand  of  the  money  due  upon  the  note.  So  that,  if 
the  courts  of  law  should  not  allow  the  bearer  to  bring  tbe  action  in  bis 
own  name,  there  might  be  no  relief  at  all.  And  it  can  never  be  sup- 
posed reasonable  or  legal  that  the  banker  should  have  it  left  in  his 
discredon  or  choice  to  pay  the  money  to  one  or  the  other,  as  his  fancy 
or  inclination  should  lead  him. 

Hiese  tbonghts  oecnrred  to  me  at  the  trial;  and  therefore  I  chose 
to  take  the  opinion  of  the  court. 

I  left  two  things  to  the  condderation  of  tbe  jury.  The  first  was, 
■*  whether  the  plaintiff  came  to  the  poeseeuon  of  this  note  fairiy  and 
bona  fide"  (which  necessarily  includes  his  not  having  notice  of  its 
being  a  lost  note) .  The  seoond  was,  "  whether  such  draughts  as  this  is 
were,  in  the  course  of  trade  dealing  and  business,  actually  paid  away 
and  negotiated,  or  in  faot  and  practice  negotiable."  And  I  then 
oonridered  this,  as  leaving  a  plun  fact  to  them  upon  which  they  could 
have  no  doubt. 
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Bat  I  ftm  noT  olearljr  of  opinioD  that  I  onght  not  to  have  left  th* 
Utter  poiot  to  them ;  for  it  ia  a  question  of  law  "  whether  a  bill  (W 
note  be  negotiable  or  not." 

It  appeara  in  the  books  "that  these  notes  are,  by  law,  nego^able.** 
And  the  plaintifTB  maintaining  his  action,  or  not  muntaiuing  it, 
depends  npon  the  question  <*  whether  sooh  a  note  is  negotiable  ar 
not." 

It  appears,  likewise,  **  that  the  bearer  of  them  may  maintun  an 
mUod  as  bearer,  where  he  can  entitle  hinueU  to  them  on  a  ralnaUe 
eonsideration." 

Hinton's  Cue,  in  2  Shower,  286,  is  this :  "  Case  on  a  bill  of  exchange, 
^^nst  the  drawer  (bill  not  being  paid),  and  payable  to  J,  S.  or  to  the 
bearer.  The  plaintiff  brings  the  action  u  bearer.  And,  npon  evi- 
dence, mled  by  the  Lord  Pemberton,  that  he  mnst  entitle  himself  to 
it  on  a  valuable  consideration  (though  among  bankers  they  never 
make  indorsements  in  snoh  case);  for,  if  he  come  to  be  bearer  by 
casualty  or  knavery,  he  shall  not  have  the  benefit  of  it."  (And  it 
would  be  absurd  to  indorse  such  bills  as  are  made  payable  to  bearer.) 

"Ha  bill  be  payable  to  A.  or  bearer,  it  is  like  so  much  money  paid 
to  whomsoever  the  note  is  given ;  that,  let  what  acoounts  or  conditions 
soever  be  between  the  party  who  gives  the  note  and  A.  to  whom  it  is 
given,  yet  it  shall  never  afEeot  the  bearer,  but  he  shall  have  his  whole 
money."  Crowley  r.  Crowther.'  So  that  the  whole  interest  is  trans- 
ferred to  the  bearer. 

1  Salk.  120,  pL  6,  anoDymons,  coram  Holt,  C.  J.,  at  Naa  Priua,  at 
Quildhall :  "A  bank-bill,  payable  to  A.  or  bearer,  being  givem  to  A., 
and  lost,  ww  found  by  a  stranger,  who  transferred  it  to  0.  for  a  valu- 
able consideration  :  0.  got  a  new  bill  in  his  own  name.  Par  Holt, 
C.  J.  A.  may  have  trover  agtdnst  the  stranger  who  found  the  bill, 
for  he  had  no  title  (though  the  payment  to  him  would  have  indemnified 
the  hank) ;  but  A.  cannot  maintain  trover  against  C.  by  reason  of  the 
eourae  (rf  trade,  which  creates  a  property  in  the  assignee  or  bearer.** 
It  is  negotiable  by  delivery. 

Miller  tt.  Race.  The  holder  of  a  bank-note  recovered  against  the 
eashier  of  the  bank,  though  the  mail  had  been  robbed  of  it,  and  pay- 
ment was  stopped ;  it  appearing  that  he  came  by  it  fairly  and  bona 
Jlde,  and  npon  a  valuable  consideratioD.  And  there  is  no  distinctitM 
between  a  bank-note  and  such  a  note  as  this  is. 

The  act  of  8  A  4  Anne,  o.  9,  pats  promissory  notes  upon  the  same 
foot  throo^out  with  inland  bills  of  exchange.  And  therefore  what- 
ever is  the  rule  as  to  inland  bills  of  exchange  payable  to  bearer  mail 
be  so  likewise  as  to  notes  payable  to  bearer, 

>  9  FTeeinsii,  S67,  tn  cbanoeTV. 
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In  ft  oaae  between  Wftlmeale;  v.  Qiild,  Uth  Becember,  1749,  !□  ohan- 
'  Mty,  where  one  of  Mr.  Child's  notes,  payable  to  bearer,  was  lost  or 
itolen,  and  payment  stopped  by  the  trae  owner,  who  demHnded  that 
h  ahonld  be  paid  to  him,  Mr.  Child  reftued  to  pay  it  without  surety 
against  the  demands  of  a  fnture  bearer.  The  tme  owner  brought  his 
bill.  Lord  Hardwicke  dismissed  the  bill,  unless  the  true  owner  would 
And  aach  oecnrity.  And  he  went  upon  the  principle  that  no  dispute 
ought  to  be  made  with  the  bearer  of  a  cash-note  who  comes  fairly  hy 
it,  for  the  sake  of  commerce,  to  which  the  discrediting  suoh  notes 
might  be  very  detrimental. 

Upon  looking  into  the  reports  of  the  cases  on  this  head,  in  the 
times  of  King  William  III.  and  Qneen  Anne,  it  is  difficult  to  dis- 
cover by  them  when  the  qaestion  arises  upon  a  bUl  and  when  upon  a 
note ;  for  the  reporters  do  not  express  themselves  with  suffioient  pre- 
oirion,  but  use  the  words  "  note  "  and  "  bill "  promiscuously.  It  ap- 
pears, however,  that  there  were  different  opinions  about  the  manner  of 
declaring  npon  them.  Lord  Ch.  J.  HoU  got  into  a  dispute  with  the 
raty  about  it.  He  was  of  opinion  that  the  pluntiS  could  not  declare 
as  upon  a  specialty  (where  the  consideration  could  not  be  disputed) ; 
bnt  he  all  along  ^reed  that  the  pluntiff  might  declare  upon  an  in- 
debitatut  auumpnt.  The  olyeotion  was  to  bringing  an  action  upon 
the  note  itself,  as  npon  a  specialty ;  bat  I  do  not  find  it  anywhere 
disputed  that  an  action  npon  an  indebitatus  aimmpait  generally,  for 
money  lent,  might  be  brought  on  a  note  payable  to  one  or  order. 

Qreat  force  arises  from  the  Act  of  Parliament  of  S  &  4  Anne,  putting 
notes  merely  upon  the  foot  of  inland  bills  of  exchange,  and  particularly 
q>edfying  notes  payable  to  bearer. 

But,  upon  the  second  count,  the  present  case  is  quite  clear  beyond 
all  dispute.  For,  undoubtedly,  an  action  for  money  had  and  received 
to  the  plaintiff's  use  may  be  brought  by  the  bona  Jide  bearer  of  a  note 
made  payalde  to  bearer.  There  is  no  case  to  the  contrary.  It  was 
certainly  money  received  for  the  use  of  the  original  advancer  of  it; 
and,  if  so,  it  is  for  the  nse  of  the  person  who  has  the  note  as  bearer. 
In  this  case,  Bicknell  himself  might  undoabtedly  have  brought  this 
action.  He  lost  it ;  and  it  came  bofutfide,  and  in  the  oourse  of  trade, 
into  the  hands  of  tbe  present  plointi^  who  paid  a  full  and  fair  con- 
sideration for  it,  Bicknell  and  the  plaintiff  are  both  inuoceut.  The 
law  most  determine  whether  of  them  is  to  stand  to  tbe  loss.  And,  by 
law,  it  falls  upon  Bicknell. 

There  ought  to  be  a  new  trial. 

H:^  JcBTiCK  WoMOT,  If  a  verdict  be  given  without  evidence  at 
lU,  or  against  plain  evidence,  or  against  law,  it  ought  not  to  stand. 

Hw  two  matters  left  to  the  oonuderation  of  the  jury  npon  this  trial 
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were,  "  whether  the  plaintifE  oame  by  this  note  fairly  i»id  bona  Jlde^ 
and  "whether  mch  notes  or  bills  as  this  is  are,  In  faot  and  practice, 
n^otiatfld." 

The  latter  is  as  pliun  and  ootorions  as  that  there  is  a  tMmk  of  £n^ 
land :  no  man  can  donbt  it.  The  verdict  is,  therefore,  ag^nst  evideucfl 
as  to  this  point. 

Probably,  the  jory  took  upon  themselTea  to  consider  '*  whether  atich 
bills  or  notes  aa  this  is  were  in  their  own  nature  negotiable."  But 
this  is  a  point  of  law ;  and  by  law  they  are  negotiable.  Their  verdiet 
is,  therefore,  against  law,  and  ought  to  be  set  aside.  For,  though 
when  facto  and  law  happen  to  be  so  complicated  and  intermiKod  that  a 
jury  cannot  help  taking  both  into  their  consideration,  it  may  be  diffl- 
calt  or  even  impossible  for  them  to  avoid  founding  their  verdict  npon 
both ;  yet  they  are  not  at  liberty  to  determtDe  contrary  to  law :  they 
on^t  to  take  their  notion  of  law  from  the  direction  of  the  judge  who 
tries  the  cause.  Fonnerly,  a  jury  would  have  been  liable  to  an  attaint 
for  such  a  verdict ;  now,  the  court  control  their  verdioto  by  aettii^ 
them  aside,  and  granting  a  new  trial. 

As  to  the  other  matter, —  the  manner  how  this  pluntiff  came  by  the 
note,  —  it  appears  to  have  been  taken  by  him  furly  uid  bona  Jida  in 
the  course  of  trade,  and  even  with  the  greatest  caution :  he  made 
inquiry  about  it,  and  then  gave  the  change  for  it.  And  there  is  not 
the  least  imputation  or  pretence  of  Bnapioion  that  he  had  any  notice  of 
its  being  a  lost  note. 

So  that  this  verdict  is  dearly  agunst  law;  for,  if  the  note  be 
negotiable,  and  the  plaintiff  came  fairly  by  it,  he  was  entitled  to 
recover. 

Though  both  the  olumants  were  innocent,  yet  as  Bicknell  lost  the 
note,  and  Grant  took  it  in  the  course  of  trade,  bona  fide  and  upon  a 
valuable  oonuderation.  Grant  has  the  better  equity.  But,  if  th«r 
equity  were  only  equal,  it  is  a  known  and  a  good  rule  that "  melior  Ml 
condiHo  potitdentis  /"  and  that  would  be  sufBoient  to  torn  the  scale. 
If  there  was  negligence  on  one  side,  and  none  on  the  other,  that  also 
wonid  turn  the  scale ;  and,  if  there  be  any  on  either  side  in  this  oaae,  it 
■honid  seem  to  be  rather  imputable  to  the  person  who  lost  it  than  to 
him  who  thus  took  it  in  the  course  of  trade. 

If  this  bearer  cannot  bring  an  action  upon  it,  nobody  can ;  for,  w 
it  is  not  made  payable  to  any  particular  person  by  name,  no  action  CMi 
be  brought  in  the  name  of  such  particular  person. 

Bnt  this  is  a  negotiable  note,  and  the  action  may  be  brought  in  tlw 
■ame  a  the  bearer.  "  Bearer  "  is  detoriptio  partona  ,•  and  a  person 
may  take  by  that  description  as  well  as  by  any  other.  In  the  natara 
if  tha  oonbwit,  there  is  no  impropriety  in  hia  doing  so.    It  is  &  ooa> 
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tntot  "  to  ptf  tbe  bearer,  or  to  th«  petson  to  wbom  be  sbaU  deliyer 
it "  (whether  it  be  a  note  or  s  bill  of  exchange) ;  and  it  is  repngnuit  to 
the  oontraot  that  the  drawer  shonld  object  **that  the  bearer  haano 
right  to  demand  payment  from  him." 

Then  upon  the  oases;  Hinton's  Case'  is  deoi^Te;  and  it  ia  agroe> 
able  to  oommon  sense  and  reason  "that  if  a  man  oomes  by  Bach  a 
note  or  bill  fairly,  and  on  s  valuable  consideration,  he  should  have  a 
right  to  maintain  an  action  upon  it  as  bearer." 

^e  reasons  g^ren  in  the  oases  that  are  opposite  to  this  are  altogether 
onsatisfBCtoTy.  Those  determinationa  strike  at  this  great  branch  ol 
coouneroe :  if  they  were  to  prevail,  they  would  put  an  end  to  ill  this 
q>eoies  of  it.  Who  would  take  a  bill  or  note  payable  to  one  or  bearer, 
if  tbe  person  named  in  it  might  release  it,  or  if  a  debt  of  his  might  be 
set  off  aguDBt  it  ? 

On  theothw hand, it  is  bat  Jnst  and  rea^ooaUe  that,  if  tbe  bearer 
brings  the  action,  he  ought  to  entitle  hinuelf  to  it  on  a  valuable  con- 
sideration, and  strictly  to  prove  bis  oommg  by  it  bona  Jide. 

Even  before  the  statute  of  8  A  4  Anne,  Lord  Ch.  J.  Holt  himself 

tboi^bt  that  an  mdebitatiu  aaaumpiit  for  money  lent,  or  iar  money 

had  and  received,  might  be  mdntained  upon  such  a  note ;  and,  if  it 

,  was  a  question  antecedent  to  that  act,  I  should  stand  by  that  first  case 

'  of  Hinton,  rather  than  the  latter  ones  whidk  differ  from  it. 

But  that  statntewas  made  expressly  and  on  purpose  to  obviate  these 
donbta. 

However,  if  yon  wonld  suppose  it  made  to  introduce  a  new  law, 
and  that  aaoh  an  action  could  not  have  been  maintained  before  the 
Baking  of  it,  yet  it  is  the  manifest  and  professed  intent  of  tbe  act  to 
put  promissory  notes  apon  the  same  foot  with  inland  bills  of  exchange ; 
Mid  it  clearly  means  to  make  notes  payable  to  bearer  liable  to  actions 
broi^t  upon  such  notes  as  upon  a  specialty. 

And  no  ease  having  happened  upon  this  head  usee  the  making 
at  the  statute  ia  a  dronnutance  which  shows  that  tbe  statute  was  so 
nnderstood,  and  that  the  true  and  soond  oonitmetion  of  it  is  "  that 
promissory  notes  sboald  be  pnt  upon  tbe  same  foot  with  inland  bills  of 
OTchange."  If  it  should  be  oonstmed  otherwise,  it  would  follow  "that 
inland  bills  of  exchange  would  be  upon  a  better  foot  than  promissory 
aotes,"  wbioh  would  be  oontrary  to  tbe  words  and  meaning  of  die 
statute. 

niis  now  onder  consideration  is  a  negotiable  instrument,  which,  I 
tliink,  participates  more  of  the  nature  of  a  promissory  note  than  of  a 
tiiU  ol  ezohange.    Bat  taUng  it  as  a  Ull  of  exchange,  a  bUl  ol  «s 

itSbow.asa. 
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diange  is  a  promise  "topsy  the  money,  if  the  drawee  does  not  pay  it;" 
oonBeqaently,  the  payee  may  bring  the  action  against  the  drawer. 

In  this  partionlar  oase,  if  the  bearer  cannot  bring  the  action,  who  can  f 
No  person  at  all  is  named.  It  is,  "  Fay  to  ship  '  Fortune,'  or  bearer." 
Therefore,  this  particnlar  oase  is  out  of  all  the  oaaes  cited.  For  thejr 
■ay  "that  the  action  most  be  brought  in  the  name  of  the  person  to 
whom  the  note  u  made  payable ; "  but  there  is  no  such  person  in  th« 
present  cage. 

It  would  be  of  infinite  inconvenienee,  and  would  introduce  the 
utmost  confusion,  if  it  were  to  be  established  "  that  the  bearer  of  a  bill 
or  note  made  payable  to  bearer  could  not  muntain  his  action  upon  it." 

As  to  its  being  ne^tiable  within  the  bills  of  mortality  and  no 
further,  there  is  no  color  for  such  a  distinction :  it  must  be  negotiable 
everywhere,  if  it  is  negotiable  at  aU. 

IJpoD  the  whole,  I  think  this  to  be  a  verdict  i^^unst  law»  and  am 
of  opinion  that  it  ought  to  be  set  aside. 

Mr.  Jcsticb  Tatxb  delivered  his  opinion  much  to  the  same  effect, 
and  dearly  held  the  verdict  to  be  against  law. 

It  vaa  not  within  tlie  province  of  the  Jury  ta  detenmne  upon  the 
negotiability  of  this  note:  it  was  a  qnestion  of  law,  not  of  fact, 
"  whether  anch  a  bill  or  note  was  or  was  not  negotiable." 

And  nothing  can  be  more  peculiarly  negotiable  than  a  draught  or 
bill  payable  to  bearer,  which  is,  in  its  nature,  payable  from  hand  to 
hand,  totiet  guotiea. 

And  he  was  of  opinion  that  an  action  will  lie  for  the  bearer  of  Buch 
a  bill. 

The  reasons  given  agunst  it,  in  the  cases  which  have  been  cited  by 
tho  defendant's  counsel,  are  not  at  all  satisfactory. 

It  had  been  doubted,  it  is  true,  "  whether  that  species  of  action 
where  the  plaintiff  declares  upon  the  note  itself  as  upon  a  specialty 
was  proper;**  bat  here  la  a  count  upon  a  general  ind^itatue  agtump- 
tit  for  money  bad  and  reoeived  to  the  plaintifTs  use.  The  question, 
"  whether  he  can  muntain  this  action,"  depends  upon  its  being  asugit 
«1>le  or  not.  The  original  advancer  of  the  money  manifestly  appears 
to  have  had  the  money  in  the  hands  of  the  drawer;  and  therefore  be 
was  certainly  entitled  to  bring  this  action.  And  if  he  transfers  bis 
property  to  another  person,  that  other  person  may  also  maintain  the 
like  action :  whoever  has  money  in  the  hands  of  another  may  bring 
such  an  action  against  him.  This  appears  from  the  determination 
(^  the  case  of  Ward  o.  Evans,  reported  in  2  Ld.  Raym.  930,  where 
not  a  shilling  of  money  had  passed  between  the  plaintiff  and  de- 
fendant ;  and  yet  Hold  and  Powell  both  held  "  that  an  ind^Htatia 
jtBumptit  for  moneys  reoeived  to  the  plaintiffs  nee  properly  lay." 
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In  tfae  preaeot  ewe,  the  draper  had  mooey  in  his  hands  belungicg  to 
Bicknell ;  and  Bicknell  most  be  conddered  as  having  delivered  thia 
instrument  to  the  plaintiff  Grant,  which  is  tantamonat  to  an  indorse- 
ment. (A  real  indorsement  of  a  note  payable  to  bearer  would  have 
been  absord.)  The  delivery  of  it  mnst  iodeed  be  proved ;  and  the 
circumstances  of  the  present  case  do  araonnt  to  a  proof  of  a  delivery 
of  it  to  the  plaintiff.  And  there  ie  no  donbt  about  his  having  come 
by  it  fairly,  bona^fide,  and  on  a  valoable  consideration. 

There  would  be  great  inoonveniences  if  snob  an  action  as  this  is  might 
not  be  brought  by  the  bearer.  If  no  acUon  could  be  brought  bot  in 
the  name  of  the  person  to  whom  the  bill  or  note  was  originally  made 
payable,  that  person  might  release  the  action,  or  a  debt  due  from  him 
might  be  set  off  against  it  in  account;  and  so  the  true  owner  of  the 
note  might  lose  the  whole  or  part  of  it,  though  it  was  traoBferred  to 
him  upon  a  valuable  consideration. 

As  to  the  notion  of  its  being  negotiable  in  London,  and  not  else- 
where, there  is  no  foundadou  for  such  an  imagination.  It  must  be 
equally  so  out  of  London  as  in  London ;  and  it  is  just  the  same  as  a 
bank-note. 

TTpon  the  whole,  I  think  the  jury  have  done  wrong,  and  therefore 
tiie  verdict  ought  to  be  set  aside.' 

^er  Cur,  (unanimotuly  and  dearlj/).  Jlule  made  abtolute  (for  a 
new  trial).* 

■  Sheldeno.  Hentle7,2Sho«.  iaO(K»Ue):  Hinton'i  Cwe,2  Show.SSe;  Anon..1 
Balk.  126 ;  Crawlej  r,  Crowther,  ITreem.  C.  C.  267 ;  Waynam  r.  Bend,  1  Camp.  176 ; 
BullBnl  V.  BeU,  1  Mu.  24S,  252;  CairoU  v.  Meeki,  S  Fort.  226;  EdiK»i  r.  Jrasier, 
0  Ark.  219;  C&raoD  >.  TBtmn.Sl  Ark.  IS;  Cox  o.  Adami,  2  Oa.  168;  Cr«ighton  v. 
Gordon,  Monit  (Iowa),  41;  Holchkiu  v.  Thompson,  Morrii  (Iowa),  166;  Sheltou 
V.  Sberfey.  8  Qreene,  IDB;  Eddjr  v.  Bond,  19  Me.  461 ;  Dole  v.  Weeki,  4  Masi.  461 ; 
Onbert  «.  Nantucket  Bank,  6  Mats.  97;  ElUi  v.  Wheeler,  S  Pick.  18;  Wjt1>onr  c 
Tonier,  6  Pick.  626;  Trneidril  s.  Thonpwn,  12  Met.  666;  TiUmaD  o.  AiUei,  18 
HiM.  878 :  Cobb  >.  Dnke,  86  MU*.  60 ;  Hatbcock  u.  Owen,  41  Mlia.  T9S ;  Hutching* 
».  Low,  1  Oreen,  246;  Pierce  ».  Crafu,  12  Johna.  90;  Avery  v.  Latimer,  14  Oh. 
(42;  BanUn  v.  Woodworth,  2  WatU,  184;  Pnlnam  n.  Crymea,  1  McMuU.  9  (a  nota 
parable  to  A.  "or  holder");  Matthew*  d.  Hall,  1  Vt.  816,  acctn/. 

Coat  Sprowl  v.  SimpUn*,  8  Ala.  616 ;  White  v.  Joy,  4  AJa.  671 ;  Dawacn  * 
Xrvatt, 4  Greene,  167 ;  MalDWv.  Beynolda,  4Greene,  187.  — Et>. 

■  TIm  plaintiff,  upon  aaolk  iww  trial,  lecoTsred  the  mooej. 
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-^^-j^JM^  "^'-ll^**^      MILNE  ».  GRAHAM. 
fAtA^^  V  ^  ""  Knte's  BnroB,  Jakitabt  S 


[fi^mtef  n  1  SonuKoU  J- CVntinB,  199.] 

Acmov  hj  the  indorsee  aguii§t  the  msker  of  &  protnissorj  Dot& 
At  the  trial  b^ore  Abbott,  C.  J.,  at  the  London  rittinga  after  lart 
t«rm,  it  appeared  that  the  note  was  made  at  Dundee,  in  Scotland ;  uid 
it  was  objected  that  an  action  was  not  maintainable  by  the  indonee 
of  a  promlesory  not«  i^^ainst  the  maker,  except  vhere  the  note  is  made 
in  England.  It  was  contended  that  the  statnte  only  contemplated 
iBlaod  promissory  notes ;  and,  if  so,  that  a  promissory  note  made 
in  SootlaDd  was  to  be  considered  a  foreign  note,  and  not  within  the 
statnte;  and  Selwyn's  Nisi  Prios,  877,  was  referred  to.  The  Lord 
Chief  JnsUoe  overroled  the  objection,  and  the  plaintiff  had  a  verdict. 
Chitty  now  mored  for  a  new  trial,  and  urged  the  objection  taken  at  the 
trial. 

J*er  Curiam.  This  is  both  within  the  words  and  the  spirit  of  the , 
act.  The  words  are  "  all  notes."  The  act  was  made  for  the  adranc»>  \ 
ment  of  trade,  and  oi^^ht,  therefore,  to  receive  a  liberal  conatraction.  ' 
It  is  for  the  advantage  of  commerce  that  foreign  as  well  as  inland  i 
notes  shonld  be  n^^tiable.  This  is,  therefore,  within  the  spirit  of  the 
act.  Sule  refuted}      ^ 

1  aplltgnbtr  u.  Kohn,  1  SUrk.  125;  Boche  v.  Campbell,  8  Camp.  247 ;  HonrM 
r.  Horrli,  S  Cmmp.  SOS ;  Baotlay  ■■  Horthonie,  M.  ft  M.  60 ;  Hmtcher  v.  IfcHfirfaSk 
iTlvr.i33{mmiU),aaard. 

Cart  •.  8ba«,  Bvlej,  BlUs  (8th  ad.),  !8  {mmiU),  «Mfr«. — En. 
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HOBUrSON,  A.™™,  r.  BROWN,  i^  it»tVt.^J^.i{„ 
6r  THa  SuFRKics  Codbt,  Ihquha,  Notxkbeb  Tebk,  1885^1^  //oi  -  »rn„-  ^■^  • 

A  FBOHIBBOBT  note,  ezeoQted  by  Rylaud  T.  Brown  and  Alexander!^         ,  '  ; 

Grefgg,  aud  payable  to  Joeeph  S.  Burr,  waa  indorsed  by  the  payee  m.  .■^*'*^:'  '^'  - 
follows:  "Mr.  Gregg, — Fay  the  iritbin  to  Jesse  Robinson.  (Signed}i  C(Jl*>t(( 'tt*i 
Joeeph  S.  BaiT.**  Held,  that  this  indorsement  did  not  transfer  the  I  O'LcC /u. -/ '  < 
legal  ownership  of  thd  note  to  Robinson,  and  authorize  him  to  main- 1  - 
tain  a  snit  on  it  agunat  the  makers  or  either  of  them,  in  his  own  I 
name.* 

1  FUnon  V.  Fumer,  1  Bwringt  82;  B«ed  v.  Hiuphf,  1  G>.  2S6;  Noknd  t 
Rlaggold,  8  Hu.  ft  J.  210 ;  ^a^ng  •.  KobUuM,  18  Ud.  148  i  M«tlMk  v.  HMdrick- 
(on,l  Ore«D,  SaS;  Oerud  t.  Ia  Cotte,  1  Dall.  IM;  Burlere  v.  Nairac,  2  D*U.  249 ; 
Pntt  V.  ThomM,  2  Bill  (8.  Ca.),  8M,  WMrrf. 

Chridiloti  p.  OlbMD,  Hor.  Diet.  Deo.  1446 ;  1  Boh,  61,  a.  o. ;  Boblmoii  v. 
Bardekin  (Court  of  8e«don],  fl  D.  IT ;  1  Bom,  L.  C.  812,  •.  o. ;  ThkckaraT'  v.  Hsn> 
•eom,  1  CoL  M6  ((tatntorr) ;  Cobm  «.  Prater,  M  Oa.  308  (itatntor;] ;  Goodman  v. 
Fleming,  67  Oa.  800  ((tatnlorj) ;  Room  p.  Crl«t,  IT  111.  460  (tutntor?) ;  Maxwall  *. 
Ooodnun,  10  B.  Mon.  380  (ttatatory) ;  Baoon  v.  Cohea,!2OHiai.610,619{*Utntar7) ; 
HalMj  *.  Dehar^  Coxe,  98 ;  Whitman  v.  CblldrcM,  6  Humph.  808,  SOT  (lUtDtoT^), 

Conf.  Eenhaw  i>.  Cox,  8  Eip.  34Q ;  Enill  p.  WUlIamt,  10  Saat,  431 ;  Bathe  v.  lay- 
kr,  Ifi  KMt,  413 ;  Bttod  p.  Thompaon,  11  A,  ft  K.  81. 

In  Fatnam  n.  Crjmei,  1  HcMoll.  9,  a  note  payabia  to  A.,  "  or  boldar,"  waa  deemed  >! 
■^otiabte.    In  BaymoDd  p.  Ulddleton  (29  Fa.  £20,  680],  tbe  foUoiring  cztra-jiidlcial  ll 
obMrrationa  were  mada  hj  Porter,  J.,  In  dellTering  the  opinion  o(  the  oonrt :  "  So  I| 
commonlj  are  the  termi  '  or  order,'  '  or  bearer,*  employed  in  commercial  Inetru-r 
moiU,  that  we  are  apt  to  lappoae  them  eaiential  to  negallabillty.    It  \»  otberwiee.  '. 
Words  are  but  the  aigna:  thought  ia  chiefly  ralnaUoi  and  when,  for  a  loSicient  . 
eonaideTation,  the  minda  of  tiie  partiea  liare  eoncmred  In  an  agreement,  that  la  ■  ■ 
eoatract,  and  it  mnat  be  exeeoted  aa  they  intended,  anleia  forbidden  by  law.    '  Order ' 
or '  bearer '  are  oonTenient  and  ezpreaaiTe,  bat  clearly  not  the  only  worda  which  wlL 
oommnnicate  the  quality  ot  negoUablli^.    '  Some  equivalent  word*  ihonld  be  uied.' 
Story  on  Billa,  %  60.    '  Words  in  a  bill,  from  which  it  can  be  Inferred  that  the  peraon 
Baking  i^  or  any  par^  to  it,  intended  It  to  be  negotiable,  wtU  give  It  a  tranafer- 
abla  qnality  agalnat  that  peraoo.*    United  Btatei  v.  White,  2  HiU,  69.    The  ooa- 
eeasion,  thereftire,  may  be  made,  that  U  the  maker*  at  thli  note,  haTing  omitted  the 
tiBiial  worda  to  ezpreai  negodabllity,  had  eaid,  '  This  note  i*  and  ahall  be  negotiable,' 
K  would  b»Ta  been  negotiable."  / 

But  tba  Imertlon  <4  the  worde  ■■  negotiable  and  payable  at  bank  "  will  not  mafcan 
a  bOl  or  iwta  n^otiable  generallj.  Jooea  v.  Wood,  S  A.  E.  Harah.  162  ;  Caimtiii  v.  \  < 
lOddletMl,  2  PbU.  (Pa.)  46;  Baymoiid  p. Ulddleton,  29  Pa.  629.  But  aeeMnlra  ~ 
JanUw,  2  Or.  C.  C.  18,  oonlra.  ^ 

Seealao  CariM  p.TattWMn,3H  AG.  890,  892;  U.  8.  Bank  p.WhIte,2Hill.69.Tl 

A  note  payaUa"  to  the  bearer.  A.,"  li,  of  oouTM,  not  negotiable.  Warren  d.  Boott^\  I 
11  ima,  S3.— Bd.  » 


-c  by  Google 


D£AXH  If.   BEBTOSTXBS.  [OOAP.   IT, 


SECTION  n. 
•JLl  HU-'^h'L*i^i-  ■'••*         Mid«<if  Transfer. 
^^  kAX^  /W  d(  U  \  ^l-  '"•  *-y  '^-^  (a)  DiLiTwir. 

^A        >i,  ^    -'*<     •.-.'         DEATH  tJ.  8ERWONTER3. 

.        /   ,  '/f       Ih  thb  Elba's  BxHcH,  Hilast  Tbbm,  1685. 

,  i  .  A  . '  I  DxBT  bronght  on  a  bill  of  ezolmngs,  setting  forth  the  cnstom  <A 

i^i(..4.AA  Vit  ^jmerohacts:  viz.,  that  if  a  merohant  at  Yenioe  did  dniv  a  bill  npon  a 

,,/,      ~li..       merchant  in  London,  and  it  vas  accepted,  then  he  became  chargeable 

j' .' .         .        irith  the  oontents  to  the  party  to  whom  it  was  directed  ;  and,  if  he 

,  [   ■.'■''-"'•'^  '     indorsed  it  to  another,  the  aoceptorwas  then  liable  to  the  indorsee ; 

''         and,  if  the  first  indorsee  shonid  afterwards  indorse  it,  that  the  acceptor 

.,U  Btill  liable  to  the  second  indorsee ;  and  if  he  should  not  pay  the 

money  to  him,  then  if  Uie  second  indorser  pay  it,  the  acceptor  is 

become  liable  to  him. 

That  John  Baptista  Morelli,  a  merchant  In  Venice,  drew  a  bill  ofl 
3xchange  for  1000  dnoats  npon  Death,  the  defendant  in  the  original 
action,  payable  to  George  Ebretz,  which  bill  the  said  Death  accepted.! 
That  Ebretz  indorsed  it  for  value  received  to  the  pltuntifi  Ser-I 
wonters.  I 

That  Serwonters  indorsed  it  to  Adam  Conrade,  who  likewise  in<\ 
dorsed  it  to  Do  Barry;  that  the  defendant  Death,  not  paying  tbei 
money  to  Conrade  or  De  Barry,  the  plaintiff  Serwonters  paid  it  to  / 
Conrade ;  per  quod,  the  defendant  Death  became  chargeable  to  the  \ 
plaintiff. 

There  was  a  frivolous  plea  to  this  declaration,  and  npon  demarrer 
to  it  jndgment  was  given  for  the  plaintiff  in  B.  R.,  and  now  a  writ  of 
error  was  bronght  in  the  Exoheqner  Chamber,  and  the  error  assigned 
was:  — 

That  this  is  an  unreasonable  cnstom,  because  the  defendant  Death 
might  be  charged  at  the  suit  of  all  the  indorsees. 

Bnt  it  was  answered  that,  when  the  first  indorser  had  signed  tUeH 
bill,  the  defendant  stood  no  longer  liable  to  him;  and-  when  theV 
plaindfE,  who  was  the  second  indorser,  had  indorsed  it  to  Oonrade,r> 
ihe  defendant  Death  was  no  longer  liable  unto  him ;  until,  by  fais  payU 
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JDg  it  to  Connide,  he  wu  agun  entitled  to  receive  it  of  Death,  bo  that,y. 
Jtfter  tlie  pluntiff  liad  pud  the  money,  none  of  the  indorsees  had  anyi' 
remedy ;  but  the  pluntiS  alone  had  a  right  of  action  against  the  per* 
■on  apoD  whom  the  bill  was  drawn,  and  who  had  accepted  it. 

There  waa  uiother  objection ;  v'u^  that  the  plaintiff  had  not  averred 
that  the  ImII  was  drawn  for  value  received  by  the  drawer :  but  this  was 
■o  frivolooa  that  I  do  not  find  it  was  insisted  on,  and  therefore  judp- 
ment  was  affirmed.' 


)V/ 


SMITH  ASH  Othkbs  v.  CLARKE. 
At  Nisi  pBirra,  ookam  Lobd  Ebktos,  CL  J.,  JniT 


Thu  action  was  branght  by  the  plaiatiffii  as  indorsees  of  a  bill  ofl  ^  ,  /  l 

szchange  against  the  acceptor.  I       ^  •'1'm_C', 

The  bill  was  indorsed  in  blank  by  the  payee,  and,  after  several  in-  *  /^  '■'• 
dorsemrailB,  it  came  to  one  Jackson  (whose  assignees  had  indemnified 
the  present  defendant)  nnder  a  special  indorsement  to  him  or  order. 
Jackson  sent  it  to  Muir  and  Atkinson,  and  they  discounted  it  with 
the  plamtiffs..bnt  Jack|on  had  not  indorsed  it.  The  plaintiffs  had 
struck  out  all  the  indorsements  except  the  first. 

Xaio,  for  the  defendant,  objected  that  this  special  indorsement  had 
restrained  the  n^oti&bility  of  the  bill,  and  that  the  plaintiffs  oonld 
not  recover  without  an  indorsement  by  Jackson. 

Lobd  KBtrrov.  The  fair  holder  of  a  bill  may  consider  himself  aali 
the  indorsee  of  the  payee,  and  strike  out  oU  the  other  indorsements.  If 
This  special  indorsement,  being  made  after  the  payee  had  iadorsed  It,  ij 
cannot  affect  the  title  of  the  present  plaintiffs.  J-' 

KoxB.  —  The  plaiutifis  afterwards  proved  a  letter  from  Jaoksoa  to 
Huir  and  Atkinson,  desiring  them  to  disooUDt  this  and  other  bills,  but 
Lord  Kenyon  thought  the  plainti^*  case  suffidently  made  out  wiUiont 
this  evidence.  Verdiet/or  th«  plaintiff*', 

>  Watat  t.  M>eT>OMM,  S  Ex.  W;  Bavuiiuh  Bank  b.  Haiklu,  101  Uui.  S7D; 
HauT «.  Bp^ngM,  84  Ulah.S9;  Vstwtllet  Bank  «.Wlitt«,l  Den.  006;  Fnti  m. 
VinlKbottom, fi  D«ii.U;  Frsndi  v.  Barney,  1  Ired.  SlSj  Bud  ■.I>ovqr,8S  Vm 
9eO,aesordL 

Cad.  neeman  v.  'BritOa,  I  Hair.  IBl ;  Mjvt  v.  I'rieiid,  1  Band  IB.  —  Bo. 


ns  eases  of  Hertvis  v.  Wlmdagton  and  Ex  putt  lAinbert,  which  property  W 
Issv  In  tUs  sMtfaa,  wmbefoiiiid  In  the  ^peadlx  to  tUf  volnnMk  pp.  SW,  SBT. 
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^l  dL<^  k^/^o  ^^  *^^  ^  ORD  AOT  Two  Othkbs  ©.  PORTAL. 

-  ^ti-i  (Hi.  -ttjA,  iTis,  Peiub,  ooBAit  LoKD  KujoraoBOUOB,  0.  I.,  May  27,  181t 
:'  l-4l4ljrf^ «.'  f  [H^jortsrf  n>  8  CampbeU,  239.] 

>1  '^^^^  ^  jt  ^AcmoiT  by  the  plaintifEfi  as  indoraeeB  against  the  defendant  as  ao-'^ 

^"  ."t  Y*l*J'~^'^%eptor  ol  a  bill  of  exchange,  drawn  by  one  Sted,  payable  to  his  own  \ 

order,  and  indorsed  by  him  in  blank.  j 

The  pluntilEs'  case  being  olosed,  without  showing  that  the  plain* 
USs  were  in  partnership,  or  that  the  bill  had  been  indorsed  to  them 
jointly,— 

Oarrow,  for  the  defendant,  inusted  that  they  ought  to  be  nonsuited. 
The  declaration  alleged  diat  the  drawer  of  the  bill  indorsed  and 
delirered  the  bill  to  the  three  plaintiffs,  and  there  was  no  evidence 
whatsoever  in  support  of  this  allegation.^ 

LoBD  EiJ^BNBOBOirsH.  There  is  no  occasion  for  any  snch  evi-/| 
dense.  The  indorsement  in  blank  conveys  a  joint  right  of  action  hi  ' 
M  many  as  agree  in  suing  on  the  bill,  \J 

The  plaintift  had  a  verdict* 


■tC'<^Xi.^t'.  .-    ..'.       ■' f ,  (^  EMMETT  t>.  TOTTENHAM. 

.1.  :  y*  .i'.  r>A    rf  /  ■i.j  1^  LjL  jlw  THB  ExoHXQuzs,  Mat  25,  1858. 
<^^Cm.  .lA^'t  ,i,l.(C.   Mj,  (.  frV.-    lBip9rtidinSE»A»itii»rS»portt,BBL\ 
i"  ^i  I  *~C  eX4        ^Thb  detuaration  was  on  a  bill  of  exchange  drawn  by  one  Coghlan  \ 
'VvJlaMjX'        "P""^  "^^  accepted  by  the  defendant,  and  indorsed  by  Coghlan  to  the  | 
,  y,      plaintiff  I 

INAitsX  V-  A-J        "pjig  defendant  pleaded  (inter  oii'a),  secondly,  that  it  was  not  in> 
.   . '-(  ,^<  <v-it'-  doreed  to  the  pluntiff;  and,  thirdly,  that  the  plaintiff  was  not,  at  the 
,'  -0  <.<  k, '  oommenoement  of  the  suit,  the  holder  of  the  bill :  upon  which  issue* 

were  joined. 

At  the  toial  before  Alderson,  B.,  at  the  last  Kent  asuxes,  the  f<^ 
lowing  facts  appeared :  The  bill,  whiob  was  aooepted  by  the  defendant,! 
ms  discounted  for  Coj^lan  by  one  Riokards,  to  whom  it  was  indorsed' 

1  In  point  of  tut,  the  {dafaitffli  vera  sMfgnee*  of  a  bankrupt,  and  Udi  bill  wu 
todoned  to  them  in  pt;mBDt  of  k  debt  dne  to  the  bankrupt  ettata. 

>  RtodMU  ».  Leaoh,  1  Stark.  MS ;  Low  c.  Copentake,  S  C.  *  P.  800 ;  Attmod  * 
BattMbntr,  6  Moore,  679 ;  Heely  v.  Honrii,  2  Head,  S06  aeeard. 

Cant  MwOwU  «.  Klmtear,  1  Stuk.  199.  — Eo. 
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tn  blank.  Kidcards  afterwardB  indoraed  the  bill  \»j  delirer;  to  a  HrJ 
Wallcer,  at  the  aanie  time  ^aaranteeiag  it§  dne  payment.,  Ur.  Walker 
■hortljr  afterwards  died ;  and  the  bUl  was  found  hy  liia  son  and  execa- 
tor,  the  Rer.  Dr.  Walker,  among  his  father's  papers.  Dr.  Walker 
wiahing  to  obtain  the  amount  of  the  bill,  bat  being  unwilling  that  tui 
owD  name  should  appear  in  an  action  upon  the  bill,  requested  Rickards 
to  take  the  proper  steps  for  that  parpose,  by  suing  upon  ihe  bill  in  tlie 
name  of  some  third  party.  RLckards  applied  to  Emmett  (the  plaintiff) 
to  bring  the  action,  and  he  consented  to  sne  upon  the  bill ;  and  ther^ 
upon  Rickards  called  upon  Dr.  Walker,  and  oommnnicated  the  ar- 
rangement to  him,  and  asked  for  a  copy  of  the  bill.  Dr.  Walker 
handed  him  the  bill,  which  he  copied,  and  then  returned  it  to  Dr. 
Walker,  at  the  same  time  saying  that  it  wonld  be  safer  in  his  hands 
until  the  pliuntiff  wanted  it ;  to  which  Dr.  Walker  replied,  that  the 
pluntiff  might  have  it  whenever  he  required  it.  The  bill  was  subse- 
qoently  given  by  Dr.  Walker  to  bis  agent,  and  by  him  after  acdon 
brought  to  the  pluntiff,  and  it  was  produced  at  the  trial.  / 

It  was  contended,  on  the  part  of  the  defendant,  that  upon  this  state 
of  facts  the  pliuntiff  had  no  such  title  to  the  bill  as  would  sustain  the 
action.  The  learned  judge  left  the  case  to  the  jury,  and  a  verdii^  was 
fottnd  for  the  pluntiff,  leave  being  reserved  to  the  defendant  to  move 
to  set  that  verdict  aude,  and  to  enter  a  verdict  for  him  upon  the 
second  and  third  isaiies.  . 

A  rnle  niai  haying  been  obtained  accordingly, 

M.  ChaxrAert  and  iMah  showed  cause.  The  pinintiff  had  snob  a 
title  to  the  inatmment  as  was  sufficient  to  support  the  action ;  for  he 
bad  an  interest  in  the  bill,  and  had  the  right  of  posecBsion.  The  law 
does  not  reqolre  the  actual  manual  possession  of  the  bill  to  constitute 
a  party  the  holder.  If  an  tndoraer  were  to  place  a  bill  in  plaintiff's 
eash-box,  that  would  be  a  suffioient  possession  to  support  an  action 
upon  the  bilL  The  defendant  cannot  set  up  a  jut  lertii.  There  was 
evidence  tiiat  the  pluntiff  had  constructive  possession  of  the  bill. 
[Mabtdt,  B.  I  remember  a  case  of  Gill  t>.  Iy>rd  Chesterfield,'  in 
which  I  was  counsel  It  was  an  action  npon  a  check  for  £500.  It 
appeared  that  the  pluntiff  had  consented  to  lend  his  name  for  the  pur* 
pose  of  suing  npon  the  check;  but  he  never  had  possession  of  it,  nor 
had  he  otherwise  interfered.  Roltk,  B.,  before  whom  the  cause  was 
tried,  held  that  the  action  was  not  maintainable,  and  this  court  eu)>. 
ported  that  ruling.]  The  plaintiff  there  appears  to  have  had  no 
interest  in  the  instrument  upon  which  he  sued.  Here  the  plaintiff 
bad  an  interest,  and  he  was  constructively  the  holder.    In  Story  on 
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Bills,  S  208,  it  i§  lud  down  that,  *■  where  a  bill  a  originally  payable 
to  bearer,  aud  therefore  transferable  by  delivery  only,  actual  or  con- 
HtraotiTU  delivery  thereof  woald  deem  to  be  indiiipeDBable  to  oomplete 
the  legal  title  thereto.  Bat  where  the  transfer  ia  by  Indorfiement, 
there  an  actual  or  oonatructive  delivery  seema  now  to  be  deemed  India* 
pensable  to  complete  the  title  ;  and  certainly  mnst  be  bo,  if  the  trans> 
action  is  not  treated  aa  consummated  between  the  partiea."  I<yaaght 
e.  Bryant' is  a  strong  caae  of  oonBtrnctive  delivery.  There,  a  fins 
sonaisting  of  tvo  partners,  being  indebted  to  C,  one  of  the  partnen 
(who  acted  aa  C.'a  agent),  with  the  ooncnrrenoe  of  the  other  partner 
indorsed  a  bill  of  ezohange  in  the  name  of  the  firm,  and  placed  it 
among  the  aecnritiea  which  he  held  for  C,  but  no  communication  ol 
the  fact  waa  made  to  C.  It  was  held  that  the  jury  were  juatified  in 
finding  that  the  bill  was  indorsed  by  the  firm  to  C.  In  Sfunsbury  ». 
Parkinsoo,*  which  was  cited  npon  the  motion  for  the  rule  nisi  in  this 
ease,  the  plaintiff  merely  permitted  the  use  of  his  name  in  the  action ; 
but  be  had  no  interest  in  the  bill,  and  it  was  never  indorsed  to  him. 
The  plea,  therefore,  that  the  plaintiff  was  not  the  holder,  and  which 
form  of  pleading  appears  to  have  arisen  from  the  decision  in  Maraton 
p.  Allen,  was  answered.  [Pia.TT,  B.  It  seems  to  me  that  the  trans- 
action between  these  parties  merely  amounted  to  an  agreement  that 
the  plaintiff  should  become  the  holder  of  a  bill;  but  he  never  did 
become  the  holder.  Pollock,  C.  B.  Unless  there  was  evidence  that 
he  became  the  holder,  either  actually  or  constructively,  the  verdict 
cannot  stand.] 

BoviU  {BramvxM  with  him),  in  support  of  the  rale.  The  cases  ot 
Oill  t>.  Lord  Chesterfield  and  Sainsbnry  v.  Parkinson  are  expressly  ia 
point.  Dr.  Wallcer  never  ceased  to  be  the  true  holder  of  the  bill,  for 
it  never  was  transferred  to  the  plaintiff.  The  bill  was  parted  with  for 
the  sole  purpose  of  allowing  a  copy  of  it  to  be  taken.  The  plainti^ 
Uierefora,  never  was  possessed  of  the  bill  as  the  holder. 

Pollock,  C.  B.  We  do  not  entertain  much  doubt  as  to  the  result 
of  this  rale.  We  are,  perhaps,  going  a  step  further  than  we  did  in 
the  oases  just  cited,  and  we  shall  therefore  take  a  short  time  U> 
eonBider  our  judgment ;  and,  in  the  event  of  our  decision  being 
adverse  to  the  plaintiff,  it  may  become  a  question  whether  he  ought 
not  to  be  permitted  to  raise  the  point  for  a  Court  of  Error  by  bill  of 
exceptions.  Cur.  ado.  mil. 

Pollock,  C.  B.,  now  sud :  In  this  esse  we  are  of  opinion  that  the 

■  Exoh.  H.  T.  18(13.  Thereport  of  thi«oaMlDl8L.T!inM,19e,isiiotaltogetliet 
accurate,  MKppean  from  a  margiiMl  not*  to  (he  c«M  of  Ancona  v .  Uark*,  6  IL  AN 
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rnle  Bhould  be  made  atnolate  to  enter  a  verdict  for  the  defendant  u{>nD 
the  Beoond  and  third  ubuob,  with  liberty  to  the  plaintiff  to  give  np  tho 
verdict  npon  the  other  iaaueB  and  to  be  nonsuited,  if  he  deeiTes  the 
mlfl  to  be  ao  moalded.  Whether  anob  a  oouise  will  be  of  any  service 
to  the  pUintifi^  he  will  be  advised;  we  do  not  bold  oat  any  expeota* 
tion  that  it  wilL 

The  gronnd  npon  which  we  have  oome  to  oar  decision  is  that  the 
ease  falls  within  the  simple  propoation  of  law  that  a  person  who  has 
no  interest  in  or  possession  of  a  bill  of  exchange  cannot  muotain  an 
■otioD  npon  the  iDstroment  The  pleas,  therefore,  that  the  bill  was 
not  indorsed  to  the  plaintiff,  and  that  he  was  not  the  holder  of  it, 
were  established  by  the  facts  which  appeared  on  the  trial.  In  order 
to  support  the  general  proposition  upon  which  this  case  tarns,  it  will 
be  only  necessary  to  refer  to  the  oases  of  Qill  v.  Lord  Chesterfield  and 
Sainsbnry  t>.  Parkinson. 

It  was,  however,  ai^ed  in  this  case  on  the  part  of  the  plaintiff, 
that,  althongh  he  had  not  the  actual  possession  of  the  bill,  sUll  he  had 
the  oonstmctive  possession,  or  the  possession  by  his  agent.    But  we 
are  of  opinion  that  neither  Kckards  nor  I>r.  Walker  was  the  pliuntifTs 
agent,  the  evidence  being  that  the  plaintiff  in  truth,  was  their  agent. 
There  is  no  reason  why  we  should  refine  and  draw  nice  distinctions  to 
give  effeot  to  a  transaction,  because,  for  some  reason  or  other,  it  was 
determined  to  keep  some  matters  out  of  the  view  of  the  jury,  by 
keeping  some  person  in  the  background  who  was  not  desirous  of  forth- 
coming.     There  was  no  evidence  that  the  plaintiff    had  either  the  p 
possession  of  or  any  interest  whatever  in  the  bill.    We  are,  therefore,  I . 
of  opinion  that  he  was  not  entitled  to  sue  upon  it.    The  rule  will  be  |^ 
absolute,  subject  to  the  alternative  mentioned,  if  the  plaintiff  should 
think  that  it  will  be  of  any  benefit  to  him.  SiUe  absolute. 

The  plaintiff's  counsel  then  applied  for  leave  to  tender  a  bill  of 
nzce]ItionB.  But  the  court  sud  that  they  had  considered  the  point ; 
and,  as  they  were  of  opinion  that  the  pltuntifE  had  no  chance  of  auo- 
eeea,  they  woald  not  put  the  opposite  party  to  the  risk  of  incurring 
any  farther  expense  by  allowing  such  a  course,  more  especially  as 
the  plaintiff  had  stilt  the  opportunity  of  raising  the  question  by 
bringing  a  fresh  action.  Rule  abtolule  accordingly} 

I  Hwhell  ».  ElDDcw,  1  Stark.  4W;  Coalei  d.E«11x,2T  Up.  Can.  Q.  B.  SM, 
ColaHc  a.  BicdBuw,  T  C.  B.  871 ;  Hoore  v.  Hapl«,  26  Dl.  341 ;  Harphsm  c.  Ht^DM, 
SO  nL  404  (mmUi)  ;  Boniap  v.  Cook,  SS  III.  108  [tulile) ;  Whiteford  v.  Bnrckmrer,  1 
9ill,  187  ;  Wktton  v.  N.  Bng.  Bank,  4  Met.  348 ;  War  "■  Bichardioi],  S  Orar,  411 
ttmhU) ;  Horey  v.  Sabring,  24  Mich.  232 ;  Hocker  v.  JamitOD,  2  W.  &  S.  4S8,  aaxrd. 
.  tf/a^t  ■>■  JoDM,  47  Qa.  6S3;  Harr  v.  Plnninwr,  8  OtmdL  78 ;  Fiaher  v.  BnuU«(4 
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U.-*V  A.  (LO^j-  "  *»■  CoimoM  Plkab,  Nov,  2,  1859. 

-I,*— <^fT  J»^*f  A/yJ^        {Btparttd  w  7  C«nm<«  BatA  I^iortt,  NtK  Stria,  288.] 
b%fi.tiM^'    A  *"  ^^^  ^^^  ^^  action  bj  the  indorsee  against  the  acceptor  of  a  bill  ot  A 

V      V  '*l*^cW«-  J 

*^^  *>J*(l^wAt^hB  declaration  stated  that  one  ThomsB  Burton,  on  the  17th  of 
Peoember,  1858,  by  his  bill  of  exchange,  nov  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  him  the  said  Thomas  Bur- 
ton, or  to  his  order,  £40  10s.  three  months  after  date,  and  the  defendant 
accepted  the  same,  and  the  sud  Thomas  Burton  indorsed  the  same  to/ 
the  plaintiff,  but  the  defendant  did  not  pay  the  same.  | 

Pleas :  first,  a  traverse  of  the  acceptance :  secondly,  a  traverse  of 
the  indorsement  to  the  plaintiff;  thirdly, that  the  defendant  accepted 
the  said  bill  and  delivered  it  to  Bnrton,  who  took  and  received  it 
from  the  defendant,  and  always  held  it  for  a  special  purpose  only,  to 
wit,  that  he  might  get  it  discounted  for  the  defendant  and  pay  over  to 
him  the  proceeds  thereof  on  such  discounting;  that  Burton  did  not 
get  the  bill  discounted  for  the  defendant,  or  pay  over  to  him  any 
of  the  proceeds  thereof ;  that,  except  as  aforesaid,  there  never  was 
any  conuderation  or  value  for  the  acceptance ;  that  there  never  was 
any  consideratioa  for  the  atdd  indorsement  of  the  said  bill  to  the 
pluntiff;  and  that  the  plaintiff  always  held  and  now  holds  the  eaid 
bill  without  value,  and  with  full  knowledge  and  notice  of  the  prem> 
ises.    Issue. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London' 
after  last  Trinity  term,  when  the  following  facte  appeared  in  evi- 
dence :  The  pluntiff  was  the  manager  and  a  shareholder  in  an  aBSOcia-l 

I    tion  called  the  Life  Assurance  Treasury,  which  carried  on  the  b^isiness  I 
of  a  depout  and  discount  bank.    Burton,  who  had  an  account  with  I 

I    the  bank,  indorsed  the  bill  in  question,  and  handed  it  over  to  them 
to  cover  advances  made  to  him.    The  plaintiff,  whose  duty  it  was  as 

[    manager  to  hold  bills  and  other  seourities  on  behalf  of  the  bank,  brought  / 

\  this  action  by  authority  of  the  directors.  / 

TQreenL28;  Bradford  ?.  Backnain,  12  Me.  16  {mmU>)i  0«ldw  ■>.  FoM,43Me.8e4i 
Pktten  v.  Howi,  49  Me.  25G ;  Demnth  v.  Cutler,  SO  He.  298-  OgOby  n.  Wallaiw,  I 
BaU,  668  {teabU),  emtra. 

Cont  I'nuiUui  Bank  v.  LamenM,  S3  Me.  US  —En. 
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On  the  part  of  the  defeBdant,tt  was  aubmitted  tliat,  the  bill  having  i 
been  delivered  to  the  pluntiff  aa  m&nager  to  hold  for  the  bank,  be 
•lone  had  no  rigbt  to  sue,  bat  all  the  other  ehareholders  shoald  havn 
joined  in  the  aotion. 

The  learned  jadge,  reBcrving  leave  to  move,  left  the  caee  to  tb« 
Jary,  who  retamed  a  verdict  for  the  plaintiff. 

Xaaston  now  moved  accordingly.  The  pluntiff  is  not  in  a  position 
to  maiatua  this  action.  He  was  not  indorsee  of  the  bill.  To  oonati* 
(nte  a  valid  indorsement,  there  mnst  be  a  delivery  of  the  bill  with  tha 
intention  to  vest  the  property  in  it.  [Btlxs,  J.  Id  somebody.]  Here, 
the  bill  was  delivered  to  the  plaintiff,  not  for  the  purpose  of  vesting 
the  property  in  him,  but  in  the  bank,  whose  ageot  he  was,  and  wit)^ 
cat  whose  indorsement  he  ooold  not  properly  sue  upon  it.  [Eblb, 
C.J.  It  was  indorsed  and  delivered  to  the  plaintiff  as  manager  of 
the  bank,  to  do  with  it  as  wan  oOBtomary  as  snoh  manager.}  It 
was  delivered  to  him  for  a  ooUateral  purpose.  In  Lloyd  v.  Howard,' 
Lord  Campbell  says:  "An  indorsement  re(inires  that  there  shall 
be  a  delivery  of  the  bill  with  an  intent  to  make  the  person  to 
whona  it  is  indorsed  the  owner  of  the  bill,  a  party  to  the  bill,  and 
transferee  of  the  property  in  it.  There  is  no  indorsement,  if  the 
owner  merely  writes  on  the  bill  a  direcUon  to  pay  it  to  another  per* 
ton,  and  the  other  person  gets  possassion  without  the  holder's  consent, 
Kor  is  there  any  indorsement,  tbongh  the  bolder  give  that  person 
possession  of  the  bill,  if  the  delivery  be  merely  for  a  oollateral  pur- 
pose, and  without  the  intention  to  make  him  transferee  of  the  prop- 
erty in  the  bill."  That  is  folly  borne  out  by  the  authority  of  Marston 
V.  AUen,  and  nnmerons  other  cases.  [Wiujams,  J.  In  Marston  v. 
Allen,  it  was  a  pure  question  of  pleading.}  In  Bell  v.  Lord  Ingestr^ 
it  was  held  that  evidence  that  the  alleged  indorser  wrote  his  name 
on  the  bill,  and  delivered  it  to  the  alleged  indorsee,  for  the  ex- 
press purpose  of  retiring  other  bills,  and  on  the  express  condition 
that  they  ahonld  be  retired  forthwith,  and  that  such  condition  bad 
not  been  complied  with,  was  admissible  to  support  a  plea  travers- 
ing the  indorsement.  [Cbowdek,  J,  There,  as  in  all  the  other 
eases  yon  cite,  the  bill  had  been  obtahed  by  -fraud.  Here,  the  bill 
came  properly  to  the  hands  of  the  plaintiff  as  manager  of  the  bank.] 
In  Emmett  v.  Tottenham,  W.,  being  the  representative  of  a  deceased 
holder  of  a  bill  of  exchange  accepted  by  the  defendant,  requeeted  R, 
who  had  gnaranteed  the  payment,  to  see  it  paid.  R.  employe<i  the 
plaintiff  to  sue  upon  it  in  his  own  name,  and  informed  W.  of  the  fac^ 
saying  that  he  required  the  bill  to  deliver  to  the  plaintiff  for  that  par 

M6  Q.  B.  090. 
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po«e.  W.  tfaereapon  gave  the  bill  to  R.,  who,  after  making  a  oopf 
in  his  preeenee,  gave  it  back,  saying  it  would  be  safer  in  the  hnnde  cf 
Vf.  until  it  was  wanted.  The  copy  was  then  delivered  to  the  plua* 
tiff,  who  oommenoed  the  action.  W.  shortly  afterwards  delivered  th« 
bUl  to  his  own  attorney,  to  take  such  steps  as  he  might  jndge  neces* 
sary  and  got  the  money ;  and  the  bill  was  Bubseqnently  given  to  the 
pliuntiff.  The  defendant  pleaded  a  denial  of  the  indorsement,  and 
that  the  plaintiff  was  not  the  holder  of  the  bill  at  the  oommenoement 
of  the  suit.  It  was  held  that,  as  the  plaintiff  had  no  interest  in  the 
bill,  nor  aotnal  possession  of  it,  nor  any  constructive  possession,  inas- 
moob  as  neither  R.  nor  W.  was  his  agent,  the  defendant  was  entitled 
to  a  verdict  npon  both  pleas.  This  was  a  company  established  under 
the  7 &%  Vict.  0. 110,  from  the  operation  of  which  banking companiea 
are  by  §  2  expressly  excepted  ;  consequently,  all  the  partners  ought 
to  have  joined,  or  the  plaintiff  should  have  shown  an  indorsement 
according  to  the  proviwons  of  7  A  8  Vict.  o.  118,  S  22.'  [Btlbb,  J. 
That  was  not  neoessary  here,  the  indorsement  by  Burton  being  a  blank 
indorsement.  Wbere  «  bill  is  indorsed  in  blank,  any  bonajide  holder 
may  sue  upon  it.] 

Eblb,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  thisV 
case.  It  is  clear  upon  the  facts  stated  to  us  that  the  bank  gave  value 
for  the  bill,  and  that  it  was  indorsed  and  delivered  to  their  manager 
by  the  indorser  with  the  intention  of  passing  the  property  from  the 
indoreer  to  the  indorsees.  The  bill  being  indorsed  in  blank,  the  bank 
had  a  right  to  hand  it  over  to  a  third  person  to  sue  npon  it,  without 
indorsing  it ;  and  therefore  the  plaintiff,  if  he  was  the  lawful  holder 
of  the  bill,  and  had  authority  &om  the  bank  to  do  so,  had  a  perfect 
right  to  sue  upon  it.  And  the  evidence  showed  that  he  had  such 
authority.  Aa  to  the  cases  cited,  there  is  do  doubt  that,  if  the  party 
has  obt^ed  the  bill  by  fraud,  or  if  it  haa  come  to  his  hands  with  a 
conditional  right  only,  and  he  perverts  it  from  the  purpose  for  which 
he  received  it,  the  delivery  of  the  bill  to  him  with  such  condition&l 
ri{^t  does  not  constitute  a  valid  transfer,  so  as  to  make  him  an  indor- 
see.  In  the  oaae  of  Emmett  v.  Tottenham,  the  plaintiff  was  not 
indorsee,  neither  had  he  possession  of  the  bill.  He  had  no  inter- 
est in  the  bill :  the  owner  of  the  bill  never  parted  with  it  until 
after  the  commencement  of  the  action.    In  Bell  v.  Lord  Ingeetro^ 

'  Which  enmctt  "  thkt  mil  Ulli  of  ezohaiiKe  or  pTomiaotj  note*  mule,  accepted, 
or  indoried  on  beh«tf  at  the  eampuj,  may  be  made,  accepted,  or  Indoned  (■■  tite 
Bate  tnaj  be)  tn  anj  manner  prarlded  by  the  deed  of  partnenhip,  to  that  thej 
be  ligned  by  one  of  the  managen  of  director!  of  the  company,  and  be  by  hlia 
•x^eiMd  t«  be  (0  made,  accepted,  or  indoned  by  him  on  behalf  of  inch  aoia- 
paay,"  *c. 
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the  indonement  tbs  in  the  natsre  of  s  ocmditiona]  indoTBement : 
the  Inll  iras  h&nded  over  for  the  ezpreea  purpose  of  retiring  other 
billB.  Aa  between  the  plaintiff  and  the  defendant,  therefore,  there 
was  no  abflolate  indoraement,  and  therefore  the  plaintiff  bad  no 
ri^t  to  lue,  Afl  to  the  objeotioo  that  the  rest  of  the  shareholders 
■hoald  have  been  joined,  or  the  bill  specially  indorsed  to  the  plaintifl 
by  the  bank,  I  think  that  point  also  ffuls,  beoause  the  blank  indorse. 
ment  by  Bnrton  gave  the  bank  power  to  anthoiise  thrir  manager 
to  sne  upon  the  bill ;  and  there  was  ample  evidence  that  they  had 
done  BO. 

Wiujiiis,  J,    I  am  of  the  same  opinion.    It  is  plain  that  the  bill 
vae  indorsed  by  a  person  who  intended  thereby  to  paaa  the  property  \ 
therein  from  himself  to  the  bank ;  and  that  the  property  aocordingly  ^ 
vested  in  them.    Tbea,  the  bank,  being  the  holders  of  a  bill  indorsed 
to  diem  in  blank,  might  lawfnlly  eonstltate  any  third  person  the  holder    I 
for  the  pnrpose  of  sning  npon  it;  and  the  evidence  showed  that  they    I 
did  aathorize  the  present  pluntifi^  their  manager,  to  sue  npon  the  bill 
on  their  behalf. 

Cbowskb,  J.  I  am  of  the  same  opinion.  There  olearly  was  evi< 
denoe  from  which  the  jury  were  warranted  in  concluding  that  the 
pluntiff  had  anthority  from  the  persons  to  whom  the  bill  was  indorsed 
to  ane  upon  it.  There  was  no  frand  or  suapioion  of  fraud  on  the  part 
of  the  bank,  or  that  they  were  not  the  bona  fide  holders  for  valae ; 
and  tbey  might  well  anthorize  their  manager  to  sne. 

Btlbb,  J.  I  am  of  the  same  opinion.  To  whomsoever  the  bill  waa 
intended  to  be  indorsed,  it  clearly  was  perfectly  indorsed.  It  could 
only  have  been  intended  to  be  indorsed  to  the  pluntiff  or  to  his  prin- 
cipals,  the  bank.  If  it  was  intended  to  be  indorsed  to  the  plaintiff, 
eotfif  jvcsftfo;  if  to  the  bank,  inaemach  as  the  indorsement  was  in 
blank,  it  was  competent  to  them  to  hand  over  the  bill  to  their  agent 
or  manager  for  Han  porpoee  of  sning  npon  it  on  their  behalf, 

1  Aneima  e.  Ibrb,  T  H.  «  N.  888  ;  JenUa*  >.  Tonvu,  S9  L.  J.  Bi.  KT ;  Adias 
•.  OakM,  S  G.  «  F.  TO;  AlllMii  b.  Ontral  Bank,  4  All.  (N.  B.)  9T0;  Rom  >.  Tjm^ 
ta  1^  Ckn.  G.  F.  3M  :  Blake  «.  Wtlih,  SO  Up.  Cu.  Q.  B.  Ml ;  Orr  >.  Lm7,  <  HcL. 
S48 ;  Baneratt «.  FdiM,  16  Ala.  884 ;  French  v.  Jurlt,  39  Conn.  S4T ;  Ullln  ■>.  Sbei' 
■UB,  SS  DL  101 ;  LacMtfl  k  DeAnna*,  9  La.  208 ;  Cosrej  c.  BarritOQ,  4  L*.  An. 
S4B ;  ClmiH  a.  Gtllaffher,  6  La.  An.  T&T ;  Hunt  v.  Stone,  10  La.  An.  1126 ;  Zapata  v. 
Cibao,  M  Ia.  An.  87 ;  KUfn  v.  Bnckner,  30  La.  An.  080 ;  Sonthard  a.  Wilsoa,  29 
Ha.  G8 ;  Little  b.  O'Brien,  0  Uui.  42S ;  Brisham  >.  Bfarwut,  T  Pick.  40 ;  Beeknuin  e 
TniMB,  eiIet.4S4;  Wheeler  b.  JohnMO,  07  Man.  80;  Brigham  t>.  Oaraey,  1  HUk. 
%»;  Foxn  HlUiard.  86  MIm.  100;  EdgertOD  r.  Bra<^tt,  11  N.  B.  816;  LoveU*; 
BrertMHi,  11  JohiM.  62 ;  Haiton  b.  Bitbop,  8  Wend.  18 ;  Sean  •■  Hewitt,  6  Wand. 
W  (KaUe) :  OnanNey  b.  Bnma,  36  Wand.  411 ;  Hantan  r.  lAmb,  7  Cow.  174;  A» 
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tiamU  V.  iS^tr,  S  Stadt.  130 ;  Peirae  r.  Awtin,  4  Wbart.  469 ;  SterlioK  v.  UuMte 
Co.,  11  8.  a  B.  179  i  Bank  of  Amerio  v.  Sonior,  11  R.  I.  876 ;  O'Brian  v.  Suit,  1 
Bich.  8S2;  Sing  v.  Fleece,  7  Heitk  278 ;  Welti  v.  BchoonoTer,  S  Helik.  8M;  An- 
drew* V.  HdxI«,  6  Tex.  171 ;  DeCktrdova  v  Atchbou,  18  Tex.  872  ;  Snilih  e.  Borioo, 
Srt.a88tBoudDunr.  Eoger,  l»Tt.689;HMkett>.KeBdkU.S8Tt  276,  Itet<diw 
p.  neteber,  SB  Tt  98 ;  Onnibee  v.  Kiddw,  48  Vt  861 ;  Bjie  «.  Lawrence^  49  Tt. 
aei ;  Walker  t>.  Wait,  U  Tt.  S68,  aeeord. 

Thatcher  ».  Wlualow,  G  limt.  fiB,  enKru. 

Bee  Paj-ne  v.  Flonrnor,  Z9  Ark,  600;  Beet  v.  Nokomli  Bank,  76  HI.  006;  Baik« 
B.  Prenliai,  S  Maai.  480 ;  Howland  n.  Spencer,  14  tf.  H.  680 ;  Sonthwick  v.  Gtj,  U 
V.  H.  641 ;  Comitook  p.  Hoag,  6  Wend.  600,  where  tL*  traniferee'i  pcwer  to  »h  ta 
U»  own  name  had  bean  reroked  by  the  traneferrer. 

Coat  Sherwood  u.  fioye,  14  Kck.  172 ;  Bajet  e.  Bane*,  11  Met  27S ;  Dleott  il 
BathboDO,  6  Wend.  490. 

The  doctrine  of  the  principal  caae  ii  not  changed  bj  a  proTitloa  found  in  man/O 
code*,  that  ever7  action  ihall  be  brought  <n  the  name  of  the  real  partj*  in  lnlereit.|  / 
BoTd  n.  Corbitt,  87  Uloh.  62 ;  Webb  ».  Morgan,  14  Mo.  428;  Beattie  v.  Lett,  28  Ho.|i 
696;  Eaton  ».  Alger.  47  K.T.  846;  Ha^i  >.  Hathom,  T4  N.  T.  486 ;  Ftcemaii  o.  Pal- 
ooner,  44  N.  Y.  Snp'r  Ct  1S2 ;  White  «.  Stanley,  SB  Oh.  St.  428  {tmbb) .    But  lee  Bock 
Bank  v.  Hollieter,  21  Minn.  886;  KUlmore  v.  Cnlrer,  24  Barb.  666  (antfm&J) ;  NLch> 
oil  B.  QroH,  26  Ob.  St.  426  eantra,  and  conf.  Cottle  t>.  Cole,  20  Iowa,  483. 

On  the  other  hand.  It  li  held,  nnder  thii  tame  coda  prorlilon,  that  one  baring  bf  1 
aielgnment  the  beneflclal  Inlereit  In  a  bill  or  note  may  me  npon  it  in  hU  own  name,  1 
altfaongh  the  legal  HUe  itill  remain*  in  the  aaaignDr.    Feirce  t>.  Cnmmlngi,  28  Iowa,   1 
814 ;  WUIiuii  c  Norton,  S  Xsf .  206 ;  FeaM  v.  Bnih,  2  Minn.  107 ;  Coitner  a.  Samner, 
3  Minn.  44 ;  White  f.  Fhelp*,  14  Minn.  27 ;  McLab  v.  Woodmeyer.  26  Ho.  884 ;  Wil-' 
lejr  V.  Gitllng,  70  N.  Ca.  410. '  But  tee  FarweU  ».  Tyler,  6  Iowa,  6S6  ;  Fear  v.  Jonei. 
6  Iowa,  IBS.  ^ 

The  legal  title  to  a  pledge  regalarly  renulna  In  the  pledgor.    But  the  iodonell 
ment  of  a  bill  or  note  (or  the  delirery  of  an  Initrnment    tranifbrable  withoutl 
Indoriement)  by  way  of  collateral  tecorlty,  pataee  the  legal  title  to  tbe  pledgee.   Ac^  il' 
cordingly,  the  pledgee  may  maintain  an  action  npon  the  loetroment  in  hit  own  namej  I 
and  in  luch  action  hei*  entitled  to  recover  the  full  Talue  of  the  paper,  althoogh  greater  11 
than  the  amount  of  the  debt  due  him  from  the  pledgor.    But  be  will  bold  the  lur.  Is 
plus  for  the  btnellt  of  tbe  pledgor.    CoUIni  e.  Martin,  iafia,  460 ;  Boeanqnet  v.  Dud*  \f 
man,lStark.l;  Honjer  v.HoD«er,43  Ga.  416 ;  Jonei  v.Hawkini,  17  Ind,660;  Shd- 
don  V.  Middleton,  10  Iowa,  17  i  Matthew*  V.  Rutherford,  T  La.  Ait  226;  Diz  d.  TuUy, 
141^  An.  466;  La.  Bank  b.  Gaienne,  21  La.  An.  666  ;  Bowman  v.  Wood,  IS  Hate. 
6S4 ;  Falne  v.  Fuma«,  117  Mail.  S90 ;  Lobdell  v.  Merchant*'  Bank,  88  Mich.  408 ; 
NelMin  V.  WeUington,  6  Boiw.  178;  Sparing'*  Appeal,  10  Bair,  286;  Tarbell  ». 
StartaTant,  20  Tt  618 ;  HUton  v.  Waring,  7  Wi*.  492 ;  Kinney  «.  Enue,  28  Wte.  188. 
Fiyment  to  (he  pledgor  ii,  of  conne,  no  bat  to  an  action  by  the  pladg««.    Man- 
hattan Co.  p.  Reynold*,  2  Hit],  IVk 

On  tbe  tame  principle,  one  holding  tbe  bill  of  a  bankrupt  for  the  debt  of  t1 
perton  may  prcre  for  tba  whole  amount,  holding  any  lurplu*  for  tlie  baaeSt  of  hiell 
debtor.  U 

Etcm  If  tbe  bankrupt  ilgned  tba  bill  or  note  for  the  accommodatloD  of  tbepladgor,! 
tbe  pledgee  may  Mill  proTa  for  the  full  amount  of  the  Inatroment,  bat  can  raciiTer,  e(  I 
eonne,  no  more  than  the  amount  of  hii  debt    Ex  partt  Bloxam,  6  Te«.  419,  OOqI 
(reTeraing  I.  o.  6  Tee.  448) ;  fx parte  King,  Cooke  Bank  L.  (Sth  ed.J  177 ;  Ex  part* 
Orae*ley,  Cooke  Bank  L.  (8th  ad.)  177  ;  8  Bro.  C  C.  2ST  *.  o.;  Ex  pa-U  Martla, 
3  Biee,  87 ;  Ex  parU  Reader,  Buck,  881  (imble) ;  E:  jvta  Fhiliip*,  1  M  B.  «  D. 
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ROBINSON  A»D  CARSON  o.  CRANDALL  jL-_   

Iv  IBB  SuPBBm  CorBT  or  Jtn>ioi.TnBx,  Nbw  York,  Ootobbb,  liH%    'j,    '        ■-  ,' 

This  vu  an  lotion  ol  (wnmijMM,  tried  at  the  AUeganj  cironit.  In     '  <a  ( < ' , 

Ootober,  1829,  befora  the  Hon.  Addison  Oardiner,  one  of  the  oircuit 
Judges. 

The  pluntift  declared  aa  the  besrere  of  two  promissory  nntos  fur! 
about  1197,  made  by  the  defendants,  bearing  date  in  1826,  payable  to 
Rosea  Wetherly,  or  bearer,  and  proved  the  signatares  of  the  defend  j 
ants.  The  defendants  proved  that  in  1828  Robinson,  one  of  tbeJ 
pluntifis,  admitted  that  the  payee  of  the  note,  who  had  resided  inl 
Pennsylvania,  had  died  there ;  that  himself  and  another  person  were 
Uie  adminiatratora  of  his  estate ;  that  the  payee  bad  not  left  propert^ 
nffioient  to  pay  Us  funeral  charges,  except  notes  of  about  (100  orl 
more,  against  the  defendants,  and  a  small  note  against  one  Wright  ;l 
and  that  he  had  come  from  Pennsylvania  into  this  State  to  coUectj 
those  notes.  The  defendant  objected  to  a  recovery,  on  the  ground] 
that  DO  asugnment  of  the  notes  having  been  proved,  and  it  having 
been  shown  that  tbe  payee  was  the  holder  of  them  at  the  time  of  his 
death,  neither  the  administrators  of  his  estate  sppointed  in  Pennsyl- 
vaoia,  nor  any  other  person,  had  the  right  to  maintain  a  suit  upon 
them.  The  judge  charged  the  jury  that  possession  of  the  notes  alon^i 
entitled  the  holders  to  maintain  the  suit,  unless  the  jury  should  be  ofl '; 
opinion  that  snoh  posseisioa  was  fraudulently  obtained ;  in  which  easel] 
they  onght  to  find  a  verdict  for  the  defendants.  The  jury  fonnd  for 
the  plaintifis.    The  defendants  moTed  for  a  new  trial, 

A.  Herrick,  for  the  defendants. 

G.  JUOa,  for  the  plidntifis. 

By  the  Oonrt,  SirrHXBi.ABi>,  J.  The  motion  for  a  new  trial  mustT' 
be  denied.  The  jury  have  fonnd  that  the  plaintiffs  oame  honestly  by  11 
the  notes  on  which  the  suit  is  brought;  that  they  were  not  obtained  |t 
by  them  fraudulently.  That  qnestion  was  diatinctly  anhmitted  to  |j 
tbem  by  the  judge,  and  they  were  cbaiged  to  find  for  the  defendants, 
if  they  beliered  the  plaintifis  obtained  the  poaseasion  of  the  notes 
frandnlently. 

The  notes  being  payable  to  bearer,  and  the  payee  haTing  died  in 
Pennsylvania,  admitting  the  plaintiffs  to  have  been  his  administratoi's 
there,  and  in  that  manner  to  hare  obtained  the  posseedon  of  the  notes, 
1  see  no  legal  objection  to  their  mainttuning  an  action  upon  them  in 
Ibeir  own  names  as  bearera.   As  administrators  they  oould  not  sue  ben> 
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Letten  toatamontsiy,  or  of  administration  granted  abrcad,  ^re  do 
anUiority  to  me  hen ;  we  take  no  notice  of  them.  1  Johns.  Ch  R. 
150 ;  6  Ibid.,  S5S ;  7  Coven,  68,  and  cases  there  cited.  Bat  being  the 
real  owners  of  the  notes,  tbey  had  a  right  to  declare  as  bearers  and 
reoover  in  that  character.  A  mere  agent,  having  a  note  of  his  princi- 
'  pal,  payable  to  bearer,  may  sne  on  it  in  his  own  name,  and  it  does 
not  lie  with  the  defendant  to  object  the  plaintiff's  want  of  interest 
7  Ooven,  174,  and  oases  there  oited.  It  was  not  pretended  in  this 
oMe  ^at  the  defendants  bad  aaj  set-off  or  other  defence  as  against 
the  payee.  Motion  for  n&K  trial  detied.* 


■Cio.  -.t^A    i^tt.-i.^t'f.t'j  '11  lii"'GAGE  e,  KENDALL. 

l^t,    if  U.4U  tA->     U  T^  SuPBaUB   COITBT  OF  Jl7DI01.TOKB,  NxW  YOBK,  OcTOHCS, 

aZJ.tt^6  I'-t   Iv  Itl  XVe^'U  c  1886. 

0.    ■VtXTWl.-^'-^^  -'■l*-'--*^**     ^^        [fiportoi  ii.  16  ITewfea,  640.] 
/ '  ^    b'i*<X4-^     Ebbob  from  the  Cortland  Common  Pleas.    Kendall  declared  in  tlx 
j         y  '  I  oonrt  below  on  a  promissory  note  made  by  Oage,  payable  to  William 

{   .  I    J  ,«Oastle,  or  bearer.    The  defendant  pleaded  tlie  general  issue,  and  gave 

^V  "^■  ^.  ''^Siotioe  with  his  plea  that  he  would  prove,  on  the  trial,  that  the  plaintifFJ 
Vo.'.'{  ^.i  W  A'i~^  ^^  *^^  oommenoement  of  the  sait,  had  no  title  to  or  interest  in  the 
.  ,     .     ,   ,\  note  declared  on,  bat  had  transferred  the  same  to  one  Shankland, 

^  ~  '  '  .  (.'  ,^who  was  the  owner  and  bolder  thereof;  and  that  the  suit  was  com- 
'  - '  ' '"'."  .  ..^.'  menoed  without  the  knowledge,  consent,  or  authority  of  the  plaintifE.I 
VA  ^'A  >  *'  tf  :\'.>-  On  the  trial,  the  defeodant  offered  to  prove  the  facts  set  forth  in  his 
■  '  ,.  I  J.  ^  '  notice.  The  evidence  was  objected  to,  and  rejected  by  the  court. 
The  defendant  accepted.  The  pluntiff  obtained  a  verdict,  upon  which 
judgment  was  entered.  The  defendant  sned  out  a  writ  of  error. 
J".  A.  ^>encer,  for  the  pidntiff  in  error, 
S.  Stevetu,  for  the  defendant  in  error, 

Pbb  Cdbiax.  The  question  is,  whether  the  fact  that  the  holder  andl 
owner  of  a  negotjable  note  has  prosecuted  such  note  in  tbe  name  ol 
a  stranger,  without  his  knowledge  or  consent,  is  a  bar  to  a  recovery  IdI 
the  name  of  such  nominal  plaintiff.  I 

Perhaps  this  qnestion  cannot  be  better  answered  than  it  has  beeo^ 
by  this  court,  in  Lovell  «,  Evertson.*     The  note  being  indorsed  iDJ; 

■  BaneK  v.  Barrett,  8  Oreenl.  863 ;  Lneu  e.  Bynw,  S6  Hd.  486,  aeeord. 
KirkpatritA  b.  Tsrlor,  10  Rlcb.  S98,  omtro. 

See  also,  to  the  latne  effect  u  tbe  principal  use,  Oage  v.  Johnwm,  20  Me.  487 1 
Brook*  V.  Flojd,  2  McC.  861.  —  Ed. 
*  II  Johni.  B.  61 
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blank  (in  this  oam,  payable  to  bearer),  the  owner 
Dp  with  what  name  he  pleased,  and  the  person 
inserted  would  be  deemed,  on  record,  as  the  l^al 
•0  in  faot,  he  could  sue  as  trustee  for  Uie  persons  having  the  real 
interest.  But  the  defendant  could  hare  no  ooncflra  with  that  quea-l 
tion.  He  was  reaponaible  to  the  person  whose  name  was  ao  inserted^ 
in  tlie  blank  indorsement.  It  is  true,  as  contended  for  by  the  plaintiS 
io  error,  that  suits  should  be  brought  by  the  persons  baviog  the  legal 
interest  in  contracts;  bat,  in  the  case  of  negotiable  paper,  a  suit  ma^i 
be  brought  in  the  name  of  a  person  having  no  interest  in  the  oontraol. ) 
He  may  sne  as  trustee  for  those  who  are  interested.  But  why  should/ 
tbe  defendant  give  himself  the  trouble  to  investigate  the  plaintiff's 
title?  He  owes  the  money  to  some  one :  ia  this  case,  he  offered  to 
show  that  be  owed  it  to  Hr.  Shankland,  who  had  brought  the  suit. 
It  is  not  a  case,  therefore,  of  mala  Jlde  possession.  A  recovery  in 
this  esse  m  the  name  of  the  present  ptuntiff  might  be  pleaded,  with 
proper  averments,  in  bar  of  a  new  suit  ia  &ror  of  any  other  person. 
The  defendant  is  not  deprived,  in  such  a  suit,  of  any  defence  which 
he  may  have  as  agunst  the  real  ovner.  There  is,  in  principle,  do 
objecUon  to  a  suit  on  a  promissory  note  in  the  name  of  a  nominal 
pUiotiff ;  nor  is  there  any  authority  against  it.  The  oases  referred  to 
clo  not  sostiiin  the  defence.  In  the  case  of  Oloott  v,  Rathbone,*  it  was 
■aid  the  owner  of  a  promissory  note,  indorsed  in  blank,  can  make 
whom  he  pleases  the  holder,  The  difficulty  in  that  case  was,  that  it  did 
not  appear  that  the  owner  had  asdgned  the  note  to  the  plaintiff,  or  had 
directed  that  suit.  There  is  no  saoh  difficulty  here :  tbe  defendant's 
o£fer  was  to  show  that  the  true  owner  had  himself  brought  tbe  suit. 
The  case  of  Wagoner  v.  Colvin,*  when  properly  considered,  is  not 
SD  anthority  for  the  pluntiff  in  error.  That  case  came  up  on  de- 
murrer. The  defendant  pleaded  that,  before  tbe  commencement  of 
the  suit,  the  plaintiff  had  indorsed  the  note  to  Stilwell  and  others,  and 
delivered  the  note  to  them,  who  were  the.tme  and  lawful  owners,  and 
possessors  of  tbe  note.  The  ooort  said  that  the  plea  was  good,  be- 
oaose  it  showed  the  legal  title  out  of  the  plaintiff;  but  added  that,  if 
the  suit  was  brought  in  tbe  name  of  the  plaintiff  for  the  benefit  of  the 
ovDers,  that  fact  should  be  replied,  and  it  would  be  a  good  answer  to 
the  plea, — dietioctly  asserting  that  a  suit  may  be  brought  in  the  name, 
ot  a  person  having  no  interest  in  the  note,  if  for  the  benefit  and  by  I 
the  direction  of  the  owner.  The  court  below  de<uded  correctly,  and  [] 
their  judgment  must  be  affirmed.  Judgment  affirmed,*     *■ 

1  fi  Wend.  464.  •  11  Wend.  27. 

>  Hartwell  t>.  HcBeth,  1  HMringt  868 ;  Temple  p.  Hsy«,  UorrU  (lows),  0 ;  Orajr 
«.  Fhiilipa,  Monf*  (Iowa)  480;  Lewb  v.  Hodgdon,  IT  He.  SBT ;  Qnj  v.  Wood,  % 
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.^te.»72 . .    T-r^g^-^^^^  DEVLIN,  Appellaut,  v.  JAMES  B.  BRADY, 
'^^fM^  to   h'>.*>vc  dT^jc-A^  Rebpondbmt. 
Air<AV;<-clU.'M*g  ^^  Q^^j^^  ^^  Appbalb,  Nisw  Yobk,  Mabod,  1867. 
'Yil^  J^^  ^^  f  ■  , .f  ^_       [ftTwtorf  w  8a itfw  r<rf  A-j^i.. 531] 

f.  ^1  '  f\  f  f  V-JL  Daties,  C.J.  Thifl  action  U  bronght  against  the  maker  to  reoovu 
'  -  J^l«4lle  amonnt  of  s  promiBeory  note  lor  $3,000,  dated  May  12,  1857." 
X^^«-  ^*^  ^e  note  in  oontroTerqr  waa  made  payable  to  the  order  of  the  maker, 
"i;"'  {j'\*^  ^od  indorsed  by  one  George  Monn^oy  and  the  plaintiff.    It  appeared 

_  ^u„,  (/-fl-t  S  that,  two  days  after  the  date  of  the  note,  Devlin  advanced  to  Mount' 
"'^^^..f  \*/^^j«y  opoD  it  the  sum  of  $2,650,  and  Bubseqnently  paid  him  the  balance. 
■  t^*t*^  That  Devlin,  having  the  note  in  hia  posaession  and  not  indorsed  by 

him,  applied  to  the  Bowery  Bank  for  its  disconnt,  and  it  was  left  with 
the  preddent  of  the  bank ;  Derlin  indorsing  the  same  with  the  undetw 
■taoding  that  he  might  draw  against  it,  which  he  did  on  the  14th  of 
May,  1857,  by  a  check  to  the  order  of  Monntjoy  for  $2,650.  That  the 
note  was  disconnted  on  the  16th  of  Jnne,  and  proceeds  passed  to 
Devlin's  credit  and  protested;  and  on  the  17th  of  July  Devlin  took! 
it  ap  by  his  check  for  the  amount  thereof  and  protest.  I 

Assume  that  this  suit  was  brought  by  Mountjoy,  can  it  be  for  a 
moment  contended  that  he  could  recover  f  The  consideration  of  the 
note  upon  the  state  of  facta  we  are  bound,  by  the  verdict  of  the 
jnry,  to  asanme  to  be  tone,  was  that  Monntjoy  could  and  would  and 
did  undert^ake,  in  oonslderation  of  this  note,  to  use  his  inflaence  with 
Taylor,  the  street  oommiauoner,  to  violate  the  corporate  ordinances, 
and  induce  him  to  pay  Brady  the  sum  of  $28,000  or  $24,000,  before  he 

fiu.  &J.  828;  HodgM  v.  Eolland,  19  Rck.4S;  Slgonrner  p.  8eTer7,4  Ciuh.  irO; 
Dthij  b.  VanneTkT,  6  Cn*h.  M2;  Stooe  v.  Eabbud,  7  Ciuh.  605;  Waggoner*. 
CoItId,  II  Wend.  27  {itmhU) ;  AiMtin  v.  Birahard,  SI  Tt.  580,  onort/. 

Thompion  v.  Bell,  8  E.  A  B.  286,  S47  [ttMt) ;  Leariit  v.  Cowlei,  2  HcL.  401; 
Jobiuan>.EngUih,  1  St«w.  160;  Hunt  v.  Stewiirt,  7  AU.  625;  Bullock  v.  Ogbnn, 
18  Ala.  Mi;  Block  ».  Wilker,  S  Ark. >;  Joidaii  *.  Thorntoo,  7  Aik.  7SA ;  Koberl* 
«.Jsckf,  SI  Ark.  597;  Curd*  d.  Bemk,  2S  Conn.  1  j  Erleo.  Thonip«on,  8  111.481; 
Campbtll  V.  Humphriei,  S  BL  473 ;  Thompi on  v.  Coqnillard,  8  Blackf.  437  ;  ShIm  t. 
Heodershott,  Morrii  {Iowa],  118  (wnUs] ;  Heyfbng  v.  Wslli,  Hardin,  661 ;  WUmo  k. 
Bjae,  7  J.  J.  Hanh.  S60 ;  Boris  ».  Dnrall,  I  O.  «  J.  176 ;  Tucker  >.  Tucker,  lU 
Man.  79  [«nU>) ;  Lake  >.  Haitiiigi.U  MlN.  490;  Jone*  i>.  ftUrtint,  13  Fa.  614 
(jmUe};  Smjrth  v.  Caidon,  1  Swan,  28;  Caidvell  v.  Tenniton,  10  Humph.  HA, 

Conf.  Bragg  v.  Gt«Bnleaf,  14  He.  806 ;  Hoiher  a.  Allen,  16  Mam.  461. 
1  The  report  of  the  caae  hai  been  abbreviated  by  tiie  omiuion  of  detailed  9lal» 
■wan  of  tbe  lecUmon}- gWen  at  tbe  tiiiJ.~~Et>. 
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WM  legally  entitled  to  reoeire  the  ume.  It  ifl  too  veil  settled  t«  | 
need  the  citation  of  an  sntliority,  that  a  reooveiy  ooald  not  be  hadi 
upon  a  note  bj  the  partj  to  tlie  transaotion  given  under  snoh  ciroam-| 
•tanoee.  If  there  be  any  donbt,  it  la  ooncloBiTely  settled  by  aathority^ 
2  Eeat*a  Com  466 ;  Nichols  v.  Madgett,*  Meacham  v.  Dow,*  Sharp  r. 
Wright,*  Wall  V.  CharUck,'  Harris  v.  Roof,*  Rose  v.  Truax,*  Gray  ». 
Hook.*  It  is  a  reoogniaed  and  firmly  established  maxim  ie  the  lav 
that  «x  tarpi  eontractu  actio  turn  oritur  /  and  no  person,  so  far  back  at 
the  foadal  ages,  was  permitted  by  law  to  stipulate  for  iniquity.  (Fitu 
Ab.,  tit.  Obligation,  pi.  18.) 

It  woidd  seem,  therefore,  that  Monntjoy  oould  not  hare  muntaiacd 
any  action  againat  Brady  upon  this  note,  and  the  judge  correctly  r^ 
fused  to  obaige  the  jury  that  the  agreement  alleged  in  the  answer  and 
established  by  the  tesdmony  was  not  illeg^. 

It  remains  to  consider  whether  Devlin  acquired  any  better  or 
greater  rights  in  the  note  than  those  of  Mountjoy.  The  jury  hare 
fonad  that  Devlin  knew  of  the  consideration  for  which  the  note  was 
^ven,  —  nay,  even  advised  the  making  of  the  arrangement  with 
Hoantjoy ;  and  there  is  ground  for  the  inference  that  Monntjoy 
used  but  as  the  instmment  of  Taylor,  and  that  Devlin,  in  fact,  dis- 
counted the  note  for  Taylor.  If  this  be  eo,  then  with  the  knowledge 
of  Devlin  the  note  waa  made,  and  the  proceeds  were  to  be  used  to 
iadace  Taylor  to  violate  his  duty  as  a  public  officer,  by  pnying  to 
Brady  the  amoont  of  his  contract  before  it  was  legally  due.  If  this 
be  the  correct  theory,  it  is  needless  to  say  that  Devlin  conld  not  re- 
oover  back  money  paid  for  such  a  pnrpose.  On  the  assamption,  there  jl 
fore,  that  Devlin  had  never  parted  with  the  note,  npou  the  facts  found  | 
by  Uie  jury  he  could  not  have  recovered  upon  the  note,  standing  iij  I 
BO  better  position  than  Moun^oy  himself.  1/ 

It  remains  to  be  considered  whether  his  oondition  was  improved  by 
the  transfer  to,  and  the  discount  of,  the  note  by  the  Bowery  Bank ;  and 
this  qnestioQ  is  sharply  presented  by  the  second  and  third  requests 
made  to  the  court  to  charge,  and  which  were  refused  and  an  ezoeptioD 
taken.    They  are  in  these  words :  — 

2.  That  if  the  Bowery  Bank  became  the  holden  of  the  note  before 
the  maturity  and  for  value,  and  in  good  faith,  the  plaintiff  is  entitled 
to  stand  in  the  shoes  of  the  bank,  and  entitled  to  recover  upon  the 
note,  although  he  knew  the  eounderation  of  the  note  at  the  time  it 
was  transferred  to  the  bank. 

>  S3  Ter.  GM.  i  S3  Ver.  TBI. 

■  S5  Bub.  2aB.  4  N.  T  Leg.  Oba.,  Jnlf,  ISU,  p.  M 

>10Bw1i.4B».  *  S]  Barb.  Sai. 

T  4  Cmnit  «g. 
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8.  If  Devlin  procurfld  the  note  to  be  diBooanted  for  Monn^o;'  at 
the  Bowery  Bank,  and  the  bank  took  it  in  good  faith,  aod  for  Talne 
before  matnritj,  Derlin  ia  entitled  to  recover  on  it  in  the  same  manner 
as  the  bank,  althoagb  he  knev  at  tbe  time  of  the  ori^al  tranifer  to 
the  bank  that  the  oonsideratioa  of  the  note  vas  as  is  alleged  b; 
Brady. 

Both  these  request*  asaome  the  knowledge  of  Devlin  of  the  illegality 
of  the  DOte,  and  that  it  was  given  for  the  parpoee  as  atated  by  Brady. 
It  ifl  not  perceived  how  Devlin^s  dealings  with  the  Bowery  Bank,  in 
reapeot  to  this  note,  gave  him  any  better  or  greater  title  to  it  than 
he  poasesaed  before  it  was  delivered  to  the  bank.  He  procnred  the 
money  from  the  bank  on  the  strength  of  his  indorsement,  and  when 
the  note  was  dishonored  he  returned  the  amoont  so  received  with  Uie 
fee  of  protest  of  the  note.  Sach  payment  but  disobarged  his  legal 
Utility  to  the  bank,  bat  gave  him  no  greater  rights  as  against  th« 
other  parties  on  the  note  than  he  had  before.  Concedmg,  as  we 
may,  Uiat  the  bank  might  have  coUeoted  the  note,  or  that  any  one  mb- 
rogated  to  the  rights  of  the  bank  m^^t  also  have  done  bo,  it  does  not 
follow  that  Devlin  oonld.  In  what  sense  was  he  subrogated  to  any 
right  of  the  bankf  The  payment  by  Devlin  of  the  money  which  be 
borrowed  of  the  bank  on  the  credit  of  this  note,  and  hia  indorsement 
thereof,  remitted  him  to  hia  original  rights  npon  the  note.  Such  pay- 
ment cancelled  hii  indorsement  and  all  liability  to  the  bank,  and  left 
the  note  in  hia  hands  precisely  as  if  he  had  never  parted  with  it.  The 
conrt  did  not  err,  therefore,  in  refusing  to  charge  as  requested. 

We  do  not  perceive  any  error  in  any  of  the  rultnga  of  the  circuit, 
and  oonseqaendy  the  judgment  must  be  affirmed.  Affirmed> 

>  laiwer  e.  Ou-k,  M  N.  T.  309 ;  HntetloMHi  *.  Hvaro,  6  Up.  Can.  Q.  B.  10% 
moBord,   Bm  Um  i>!^  sfli,  eea,  n.  8. 

Coat  Hvrilli  B,  SwUt,  IS  Conn.  267 ;  Dodge  r.  Brown,  113  Ums.  828;  DstIi  n 
Uorgu,  U  N.  Cn.  670;  Borton  e.  MMming,  ST  Tez.  SS ;  Burton  v.  SUnghtar,  30 
Ontt  014. 

A  F>7eo  who  hu  Indorsad  a  note  liH' the  accommodation  of  the  maker maj  takrfj 
up  the  note  and  bring  an  action  thereon  u  payee  agabiat  the  maker.  Fenn  n.lj 
Huidale,  40  Mo.  68;  and  Intnoh  an  action  he  marreeoTer  the  &oe  ralue  of  the 
nuU.  although  he  paid  leia,  <f  a  (nbeoqnent  partf  waa  endUed  to  the  face  vahM.  I 
Fowlw  e.  Htrlcklmnd,  lOT  UaM.  663.    Bat  lee  Bethoue  v.  MeCraty,  8  Ga.    114,^ 

SlmUarij'  an  indoner  who  hae  not  been  charged  by  the  holder  majr  take  ap  all 
bU  and  tue  any  prior  party  who  waa  liable  to  the  bolder.  EUawmth  r.  Bnwer.Il 
U  Flak.  SMiFtrntbrv-aragmy,  103  HaM  IM.— Ev. 


1^ 


Digiiizccb,  Google 


!.  n.1  XEXTAi  v.  ABBOTT. 


M9di  qf  Tnmtfer —  (cmt£mt«f). 


Ola  !-i4^'U^ic^~f^ 

(6)I,no«««T.  CLif,  U ,^K,     'y- 


5NT0K,  C.  J.,  JoMS  7, 1T6I.''<^  <^'-*-  C'l-di'' 


SMITH  UTD  Amotbbb  t 
At  Nisi  Prics,  oobak  Lobd  Eekton,  < 


AssiniPSiT  by  the  indonees  of  ft  bill  of  exchange  againBt  the  ae- 
aeptor.  The  bill  wu  drawn  hy  Biohardson  and  Hill  on  the  defendant, 
and  waa  payable  to  the  order  of  the  drawers.  They  delivered  it  to 
the  phuntiff  for  a  valuable  oonsideration,  bnt  forgot  to  indone  it. 
Afterwarda,  they  became  bankrupts,  and  then  Richardson  made  aiJ 
indorsement  on  the  bill.  f 

Lobd  Kxtrros.  I  am  dearly  of  opinion  that  this  is  a  good  indors^O 
ment  by  the  banlcmpta.  The  plaintiffs  had  the  equitable  olaim,  and  it  ' 
is  clear  Hiat  nothing  passes  to  the  assignees  of  a  bankrupt  bat  prop-  1 
erty  that  really  and  beuefioially  belongs  to  the  banknipt.  Thou^  \ 
the  bankrnpts  had  the  legal  estate  in  this  bill,  yet  it  waa  unattended  I 
by  any  interest,  and  they  were  bound  to  indorse  it.  [j 

Vtrdict  /or  plaintiff'? 


PREV6t  e.  ABBOTT  (■    ^^^    f'  ."'  ,'•'■"/    ''^ 

I»  THB  OoMtOH  PLBifl,  NoT.   22,  1814.  ^"l-^'  ",     .{'"-i*'    -t    J 
[B^>orUil  M  6  TamUm,  786.]  i  Tr  ■. '  1'  (   '  i  i  .    C  ''<•' \ 

Tte  plaintiff  declared  on  a  bill  of  exchange  drawn  by  the  defendantA'^  ''*  "'" 
requiring  B.  Skinner,  ninety  days  after  date,  to  pay  to  the  defendant!' "^  '  '•'■  ''.' 
or  his  order  £27  6a.  6d,  and  averred  that  the  defendant  delivered  the  1 , ,  .  '  . 
bill  to  the  plaintiff,  and  averred  an  acceptance,  presentment  for  ^jA-^iV-ifM'  ■ 
ment,  and  dishonor.  Aft«r  verdict  for  the  plaintiff,  Vaughan,  ^^^i*"Jii/j/l  ,y,^( 
obtained  a  mle  niH  in  arrest  of  judgment,  upon  the  ground  that  ncf,  '  ; 
indorsement  by  the  defendant  was  averred,  and  that  ibe  bill  oould  no^"  '    '  - 

>  JSr  porta  QreenlDg,  18  Te*.  US ;  Anoo.,  1  Csmp.  4S3,  n. ;  Ex  partt  Mowbray,  I 
IbcAW.  1S8;  £x  parte  Brown,  1  GL4J.40T;  Ex  parU  RhodM,  8  Hont.*  Ajt 
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paea  without  mdonemeDt  b7  men  delirerj;  and  on  thU  day  no  oanasn 
being  shown  he  made  the  Sale  abtoiute}    [) 

-tf^rtdtitiUU^l^   C^AITCIEBT,  BEFOBB  SiB  ThOUXS  PlDUIXB,  M.  R^  KoTBUBSB 

f  Jj;  ^^T '  Sa  RoBXBT  Salttbbuxt  being  indebted  on  his  priyate  aoooout,  and 
JMULo-tA-L/V  *^  "  ■>  partner  in  the  banking-house  of  Sir  Robert  Salusbury  ft  Co, 
'  AjjtA  ■^A***  ^^"''*  I^owi  Thornton,  A;  Co.,  in  March,  1812,  executed  a  tionvey- 
V>.»'V-  /*^^^^fjQ  (q  them  of  certain  real  estates  in  the  county  of  Uonmoath,  by 
tc'vi-frV.^v_j  ,  ^gy  of  mortgage,  with  a  power  of  sale  to  secure  the  debt  due  on  his 
'-^!  Cl'lUtU-*^-'-'' private  aooonnt,  and  then,  upon  trust,  to  apply  the  produce  in  liquida> 
':  J  U.  ;£".*■  ^iJl/tion  of  the  partnership  debt.  Messrs.  Down,  Thornton,  &  Co.  after- 
■Jiir^JtJji/i/y^'W^rda  agreed  to  make  further  advances  to  Sir  Robert  Salusbury  ft 
w  Co.,  on  condition  of  having  promissory  notes  to  the  amount  deposited, 

by  way  of  seonrity.  Accordingly,  on  the  12th  May,  1813,  Sir  Robert 
Salasbnry  ft  Co.  remitted,  without  indorsement,  a  promissory  note  for 
£2,000,  dated  the  17th  April,  1813,  payable  at  twelve  months  to  Sir 
Robert  Solnsbnry,  or  order,  for  whose  aooommodatioD  it  had  been 
drawn  and  ugned,  without  consideration,  by  Benjamin  Hall,  Esq. 
Credit  was  given  by  Messrs.  I>awn,  Thornton,  ft  Co.  to  Sir  Robert 
Balusbnry  ft  Co.  for  the  amount,  which  was  afterwards  drawn  for  and 
leceived  by  them.  On  the  note  l>ecoming  due,  Messrs.  Down,  Thorn- 
ton, ft  Co.  presented  it  at  Measn.  Pybus  ft  Co.'s,  where  it  was  made 
payable,  who  paid  it  out  of  effects  of  Hall's  in  their  hands.  Hall 
remonstrated  with  Messrs.  Down,  Thornton,  ft  Co.  on  their  having 

I  PeM«  r.  Hint,  10  B.  4  C.  122;  Alday  v.  Junbou.B  Port.  113;  Biwnei'.  Sne«d, 
11  Ark.  104;  Fnamtn  r.  Perrf,  22  Cotu.  eiT;  Hooker  n.  Oalkgher,  B  Fla.  Bdl; 
N«Tiiu  v.  SsTBDicroft,  67  III.  496 ;  ScoM  o.  HcDong&U,  14  La.  An.  SOS ;  Woodburj 
t^  Woodborf ,  47  K.  H.  11 ;  NeUoa  v.  Marlej,  2  Terg.  678,  aeeard. 

Sea  abo  Sturgct  v.  Miller,  80  111.  241 ;  Elliott  d.  AnDatrong,  2  Blackf .  1S8 ;  L«iri* 
V.  Bathman,  7  Ind.  586;  McCnun  >.  Corby,  11  Kana.  464 ;  Hadden  v.  Rodkey,  II 
Kana.  4S9i  Titcomb  v.  Ttiomaa,  S  Greeiil.282;  Calder  v.  BUlin^n,  IG  Me.  BOB; 
Bndl^  V,  Hunt,  6Q.li  J.  bi;  Jonea  v.  Witter,  IS  Mau.  SM ;  Patteraon  u.  Cbt^ 
ei  Mo.  489 ;  Bood7  e.  BarUett,  43  S.  H.  56B;  Hedgea  v.  Seslj,  S  Barb.  214;  Preoiid 
*.  Importora'  Bank,  6  Th.  &  C.  280 ;  Smltb  d.  Lunf,  8  Tcdq.  24S ;  Hill  n.  Croabjr, 
i  Hnraph.  646;  Ingram  v.  Morgan,  4  Hnmph.  06. 

Anote  Id  this  Ibrrn:  "Doe  the  bearer,"  £c.,  "which  Iprotnlse  to  pay  to  A, 
ndar,"  li  tranalerable  bj  Indoraeinent,  and  not  by  deliTer;.    Cock  v.  FeUa«i,j 
lJofan(.148. 

The  Sorereign  ma;  tianafer  a  bill  or  not*  withoot  Indonttnent.     lAmbeit 
rarloT,  4  B  £  C  138.    Coof.  UniMd  Slatet ».  Bii.'>nl,  8  Pet.  sa  —  Kb. 
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prooaied  pajment  of  ths  note,  statiDg  that,  at  the  time  when  h« 
Mgned  it,  he  had  been  asrared  b;  Sir  Robert  Salusbnr;  that  he  woulcl 
not  be  called  npon  for  payment,  nnlesa  a  defioienoy  should  nrise  upon 
the  sale  of  hii  eitatee.  Meeera.  Down,  Thornton,  A  Co.  yielded  to 
these  repreeentations,  repiud  the  £2,000,  and  took  back  the  note,  npon 
an  nndentanding  that  Hall  ihoold  pay  them  the  amount,  in  the  ovenl 
of  the  produce  of  the  aale  of  Sir  Robert  Salnsbnry'i  estates  proving 
ioeafficient  to  satitfy  their  debt 

In  December,  1816,  Sir  Robert  Salnabnry  becaije  a  bankrupt ;  and 
Edward  Down,  a  partaier  in  the  home  of  Down,  Thornton,  <fe  Co.,  waa 
chosen  his  asagnee.  The  estates  were  sold  ;  and,  after  the  application 
of  the  prodnoe  in  payment  of  the  debt  of  Messrs.  Down,  Thornton,  3e 
Co^  there  remuned  a  considerable  balance  due  to  them  from  Sir 
Robert  Salusbury,  and  from  the  partnership  of  Sir  Robert  Salosbory 
A  Co.  Down,  Thornton,  &  Co.  then  applied  to  Hall  for  payment  of 
the  note,  and  commenced  an  aotion  against  him  npon  it,  when  he 
offered  to  p.ve  a  bond  for  Che  amount,  which  offer  was  acceded  to,  and 
the  proceedings  in  the  aotion  were  stopped ;  but  before  the  execution 
of  the  bond  Hall  died  suddenly.  A  creditor's  suit  having  been  insti- 
tuted for  the  administration  of  his  estate,  and  a  decree  pronounced, 
Messrs.  Down,  Thornton,  A  Co.  carried  in  a  clum  for  the  amount  of 
the  note  in  question,  and  interest,  which  was  rejected  by  the  Master. 
Edward  Down  afterwards,  in  July,  1820,  took  out  letters  of  adminia- 
txaXioa  to  Sir  Robert  Salnsbury,  who  had  died  intestate  in  1817.  He 
then  indorsed  the  note  to  himself  and  partner ;  but  the  Master  waa 
•till  of  opinion  against  their  olaim,  and  they  now  petitioned  for  leave 
to  file  exceptions  to  hia  report,  stating^  that  they  had  not  been  able  to 
cany  in  objections  in  the  usual  oonrse,  from  not  having  had  notice  of 
the  time  when  it  was  prepared  and  signed.  The  petitioners  8tate<^ 
that  they  bad  not  discovered  the  want  of  indorsement  on  the  note  tillj 
tome  time  after  the  death  of  Sir  Robert  Salosbnry;  and  it  was  sudJ 
on  the  other  mde,  that  that  fact  was  also  unknown  to  Hall  and  his  solio- 
iton,  at  the  time  the  aotion  mentioned  above  was  brought  against  him. 

Jfr.  Som^  Mr.  SftaAotUf  and  Jfi*.  Ptmitrton,  in  support  of  the 
petition. 

The  promissory  note  on  which  the  olum  is  fonnded  was  tnmsferred 
for  valuable  oonuderation  before  the  bankruptcy ;  and,  therefore,  the 
twakmpt,  though  the  mdorgement  was  forgotten,  retained  no  interest 
in  it :  with  respect  to  the  note,  be  was  in  the  situation  of  a  tniBtee, 
and  nothing  passed  to  his  aangnees.  Henoe,  an  indorsement  by  him 
after  the  bankruptcy  vroold  have  been  good  (Smith  v.  Pickering, 
Ardfln  v.  Watkins)  ;*  and  he  might  have  been  compelled  to  complete 
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ttie  16001117,  by  perfonning  that  aot.  The  indorsemeut  by  his  admin- 
istrator IB  equally  valid.  Rawlinson  v.  Stone,  And  it  ia  no  objection 
that  the  administration  was  taken  out  for  thii  partionlar  parpose,  for 
it  vaa  a  doty  vbich  the  bankrupt  waa  bonnd  to  perform.  Being  in 
the  hands  of  holders  for  valuable  oonaideration,  the  oircnmstanoe  of 
Its  being  an  aooommodation  note  does  not  affect  tbem.  Independ- 
ently of  this,  Hall's  sabseqnent  promise  to  pay  is  sufficient  proof  of 
the  debt. 

Jfr.  Seald  and  JUr,  Cooper,  on  the  other  aide,  wuved  any  objection 
to  the  form  of  the  applieation,  but  observed  that  the  drcumstanoea 
appeared  only  on  the  affidavits  of  the  petitioners,  vhioh  are  not  admis- 
nble  when  the  debt  is  contested,'  and  which  had  not  been  answered 
or  objected  to,  ae  the  Master's  opinion  was  against  them,  upon  their 
own  statement ;  they  therefore  desired  that  the  affidavits  might  not 
be  considered  to  be  oonclosive  as  to  the  tacts.  They  then  contended : 
Ist,  that  the  oonsideration  being  paid  to  the  partnership,  and  not  to 
Sir  Robert  Salusbury  himBelf,  did  not  bind  the  accommodation  drawer; 
2d1y,  that  the  indorsement  being  made  six  years  after  the  note  be- 
came dne,  after  the  death  of  the  bankmpt,  by  an  administrator,  who 
was  himself  one  of  the  holders,  was  not  operative.  A  party  taking 
any  negotiable  instrument  after  it  is  dne  takes  it  accompanied  with 
all  the  equities,  and  with  all  the  infirmities  to  which  it  was  snbjeot  in 
the  bands  of  the  indorser.  Boehm  t>.  Starling,*  Roberts  «.  Eden,* 
Goggerly  t>.  Cuthbert,*  Croseley  v.  Ham.  And,  therefore,  the  charac- 
ter of  holders  for  valuable  oonsideration  does  not  put  the  petitioners 
in  a  better  situation,  as  against  Hall,  than  the  bankrupt  would  have 
been  in,  if  he  had  retained  it ;  and  he  oould  not  have  brought  an  action. 
There  was  no  way  of  oompelling  Sir  Robert  Salusbury  to  indorse  the 
note  before  bis  bankruptcy;  and  afterwards  he  could  not  have  been 
compelled  without  the  assent  of  his  assignees.  The  indorsement  was 
the  voluntary  aot  of  the  administrator,  for  the  purpose  of  making 
himself  a  creditor.  The  promise  said  to  have  been  made  afterwards 
cannot  be  relied  on,  having  been  without  conuderation,  and  under  the 
idea  that  the  indorsement  was  regular ;  besides  being  void,  under  the 
Statute  of  Frauds,  as  a  promise  to  pay  the  debti  of  another. 

Tex  Mabtbb  or  thb  Rolls.  In  the  shape  in  which  this  oomes 
before  the  court,  I  do  not  think  that  I  can  refuse,  if  it  is  insisted  on, 
to  send  it  back  to  the  Master  for  a  further  inquiry  into  the  facts.  If 
Ote  parties  opposing  the  allowance  of  the  petitioners'  debt  thought 
it  nnneoeBsary  to  controvert  their  statement,  from  a  reliance  on  the 
Vagal  consequences  being  against  the  claim ;  if  that  was  their  reasoa 
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for  not  dupating  the  faots,  which  they  now  think  tbey  can  saooeed  in 
disproving,  I  think  it  i«  fair  that  tbey  shonld  have  an  opportunity  of 
M>  doing ;  bnt,  at  present,  we  most  euppose  the  circnmstanoes  to  have 
been  as  they  are  now  repreaented. 

The  note  was  aatod  17th  April,  1818,  payable  to  Sir  Robert  Salus- 
bnry,  or  order,  twelve  months  after,  and  was  remitted  to  the  London 
banking-honse  of  the  petitioners  in  May,  1818.  Upon  receiving  it, 
they  gave  credit  to  Sir  Robert  Salnsbory  &  Co.  for  the  amount,  the 
whole  of  which  was  afterwords  drawn  for  and  pud.  Though  tliii 
was  not  a  payment  personally  and  individually  to  Sir  Robert  Salua- 
bnry,  yet  it  was  a  consideration  moving  towards  him,  being  a  pay- 
ment to  a  bouse  in  which  he  was  a  partner,  he  having  transmitted  it 
for  the  purpose  of  obtaining  the  advance,  and  being  benefited  by  it 
jointly  with  the  other  partners.  Upon  its  becoming  due,  an  applica- 
tion is  made  to  Pybns  &  Co.,  who  pay  it.  Shortly  after,  Hall  learning 
this,  a  meeting  takes  place  between  him  and  the  petitioners;  but 
nothing  is  sud  about  the  want  of  indorsement :  be  does  not  dispute 
the  payment  on  that  ground,  bat  heoanse  it  wag  given  originally  only 
as  a  guarantee,  thus  admitting  that  in  other  respects  there  was  no 
objection  to  it.  He  was  then  liable  to  pay,  as  I  take  it  for  granted  he 
knew  the  purpose  for  which  the  note  was  to  be  nsed,  and  the  indorse- 
ment might  have  been  added  at  any  time.  There  was,  therefore,  an 
admission  on  his  part  of  his  liability,  it  being  understood  that  he  was 
only  to  be  resorted  to  in  the  event  of  a  deficiency.  On  the  footing 
of  these  oommnnications,  and  in  reliance  upon  him,  the  money  was 
actually  repaid  by  the  petitioners  in  a  manner  very  honorable  to  tbem- 
■elves.  It  is  said  that  this  was  only  an  ^reement  to  pay  the  debt  of 
another ;  bnt,  at  the  time  he  promised,  he  had  actually  been  made 
responsible.  He  could  not  have  got  back  the  money  without  an  action, 
and,  in  consideration  for  their  returning  it  to  him,  be  makes  this 
promise :  then,  is  not  that  sufficient  to  bind  him  i 

Salusbnry  Jb  Co.  were  unable  to  pay,  and  afterwards  became  bank- 
rupts. Proceedings  were  then  commenced  against  Hall,  and,  if  he 
oonoeived  that  he  conld  for  any  reason  resLBt  the  action,  he  knew  the 
proper  mode  of  defending  it ;  but,  instead  of  that,  the  aotion  is  stopped 
by  bis  undertaking  to  give  a  bond,  and  the  costs  were  paid  by  him. 
He  did  not  therefore  mean  to  question  the  propriety  of  tlie  action, 
but  recognieed  the  justice  of  it.  The  circumstance  that  prevented 
the  bond  from  being  executed  in  his  lifetime  was  that  it  was  intended 
to  include  the  interest  that  was  due ;  and  be  died  before  the  interest 
was  oalcolated, 

After  all  this,  difficulties  are  now  made.    It  is  said  that  the  indoree-fj 
nent  it  b«d,  beoause  it  is  by  an  administrator,  and  made  tax  years  after  jl 
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the  note  wu  dne,  sod  after  the  bankraptcy  ol  the  party  who  traus-' 
ferred  it.  Bot  is  there  any  differenoe  between  an  indorsement  by  the) 
party  himaelf  and  one  by  his  personal  representative  f  There  is  no  l 
donbt  that,  wbea  the  note  was  remitted,  it  wu  intended  that  it  shotild  j 
be  a  secarity ;  and,  when  a  note  is  handed  over  for  vaJuable  conEidem-  i 
tiuD,  the  indorsement  is  a  mere  form :  the  transfer  for  consideration  is  ;, 
the  Bubtance ;  it  creates  an  equitable  right,  and  entitles  the  party  to  I 
call  for  the  form.  The  other  ii  bonnd  to  do  that  formal  act,  in  order  ' 
to  substantiate  tfae  right  of  the  party  to  whom  he  has  transferred  it;  j' 
and,  as  he  is  boond  to  do  it,  the  indorsement  by  his  representative  is  ii 
undoubtedly  aa  good  as  if  it  was  by  himself.  The  six  years  that  had  J 
elapsed  does  not  affect  the  validity  of  the  indorsement :  the  transao- 1 
tion  in  1817  with  Hall  was  enongb  to  take  it  out  of  the  Statute  of  '\ 
Limitations. 

Nor  is  it  of  any  importance  that  the  indorsement  was  by  a  person 
holding  the  doable  character  of  administrator  and  indorsee,  becaose  it 
was  a  mere  form,  not  passing  any  thing  sabstantial.  If  a  note  or  biQ 
is  transferred  without  indorsement  for  valuable  consideration  before 
the  bankruptcy,  the  holder  may  afterwards  oall  on  the  bankrupt  or  hia 
asrignees  to  indorse  it,  which,  according  to  Smith  v.  Pickering  and 
the  other  cases,  will  make  it  as  valid  as  if  it  had  been  indorsed  at  first ; 
for  the  equitable  right  attaches  at  the  time  of  the  transfer,  and  the 
assignees  succeed  to  all  the  equitable  rights  and  liabilities  of  the  bank- 
rupt. The  act  of  the  bankrupt  oonid  not  have  the  effect  of  passing 
any  snbetantial  interest;  bnt  it  is  operative  in  this  instance,  because  it 
is  only  a  form  necessary  to  give  validity  to  a  security  that  was  pre- 
viously good  in  substance. 

The  oases  that  have  been  cited  to  establish  the  position,  that  the 
indorsee  of  a  note,  after  it  is  due,  takes  it  subject  to  the  equities  affect- 
ing it  in  the  hands  of  the  indorser,  do  not  apply  here ;  for  that  is 
only  true  when  the  note  is  dne  at  the  time  it  is  first  taken.  When 
that  is  the  first  transaction,  he  then  takes  it  with  a  degree  cf  suspicion 
attached  to  it.  But  that  has  no  application  to  a  case  where  the  trans- 
fer was  before  the  note  became  due,  and  where  the  equitable  right  had 
therefore  passed  before  the  day  of  payment.'  Its  being  an  accommiv 
dation  note  makes  no  difference :  it  is  equally  good  as  between  the 
holder  for  valuable  oonsideration  aad  the  drawer.  I  am  clearly  of 
opinion  that  the  indorsement  was  sufficient  to  give  effect  to  the  ante- 
cedent right  that  vested  at  the  time  when  the  consideration  was  paid ; 
and  that  the  promise  made  afterwards  by  Hall,  for  which  there  was 
abucdaot  oonsideraUon,  is  binding  on  bis  peraoual   representative. 

>  The  bdorfement  hai  relation  back  to  the  time  of  tlie  deliTery  al  tb«  UU.    See  I 
Anon.,  1  Oampb.  193,  n.  I 
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Sapporing  the  &ot8  to  be  as  they  are  stated,  hia  assets  are  liable ;  bat, 
if  there  is  any  dispnte  abont  the  trath  of  the  statements,  all  that  cao 
be  done  is  to  refer  it  back  to  the  Master  to  inqaire  into  the  peti< 
tiMien*  claim.* 


^a^n-  ^i.'~i  fit  iti'-i^^J- .    : 
HARBOP,  Appellimt,  v.  FISHER,  Rebpobdbiit.  d>*^   4^  ^'tk    '■;•* 
Iw  THE  COKIIOH  PlbAS,  MaT  S,   1861._^  ^   Hf'li  C  111  <•  U  ^  ■'  ■' 

This  was  an  appeal  from  the  deoiaion  of  the  judge  of  the  Coaolj  ,/,,,  •  f  ^\  {, 
Oonrt  of  Sheffield.  The  action  was  on  a  bill  of  exchange,  payable  U>\  m  4-J  ,  k,'-t 
the  order  of  the  drairer,  Johnaon.  One  Ratoliffe  discounted  the  bill  P'^'^^''/^ ' '' 
tor  Johnson,  paying  him  full  oonuder&tion.  Johnson,  however,  omitted  ,  ,f  A  <'  i."-  !"  t', 
to  indorse  it.  The  acceptor  on  being  applied  to  refused  to  pay,  because  'tC.^iK^t  ^f'i. 
Johitaon  bad  not  indorsed  it.  Johnson  had  gone  to  America;  and  j.jf/^  ^  J|>l, 
Ratdiflb  Indorsed  the  bill,  per  proc.,  for  Johnson  to  the  plaintiff.    ''*^*tl^«IB^ 


The  jndge  of  the  County  Court  held  that  there  was  eTidence  from  /^"""f"^ ^ 
which  he  oonld  infer  that  Johnson  authorised  Ratoliffe  to  put  John-  ^^K*r     -'' 
son's  name  on  die  bill,  and  found  for  the  pluntiff.  — ' 

T.  Jones,  for  the  appellant,  the  defendant  below.  Does  the  law 
give  the  authority?  The  contrary  is  proved  by  the  numerous  bills  in 
chancery  by  which  to  remedy  the  defect.  The  plaintiff  might  have 
bronght  an  action  m  the  name  of  Johnson.  Ex  parte  Greening' 
shows  that  a  bankrupt  or  his  assignees  may  be  compelled  to  indorse  a 
bill.  Equity  had  jnrisdiotion,  because  the  title  at  law  was  defective, 
Chitty  on  Bills  i  Moxon  v.  Pulling.  If  the  law  will  imply  the  author- 
ity, it  will  imply  it  also  in  the  case  of  a  bill  of  lading. 

Qaainf  for  the  respondent.  Under  the  cironmBtances,  there  was 
evidenoe  of  an  anthority  to  indorse.  First,  Johnaon  intended  to  pass 
the  property.  He  could  not  do  so  without  indorsing.  He  gave,  there- 
fore, all  the  anthority  necessary  to  pass  it.  RatcliSe  is  either  a  depositee 
or  an  i^nt,  or  he  has  bought  the  bill  ont  and  oat.  It  has  been  suggested 
that  an  acUon  might  be  brought  in  Johnson's  name.  If  there  is  evi- 
denoe of  anthority  to  do  that,  surely  there  is  evidence  of  authority 
to  indorssL  In  Bylea  on  Bills,  it  is  sud :  "  No  particular  form  of  ap- 
pointment is  neceeaary  to  enable  the  agent  to  draw,  accept,  or  indorse 
bills,  so  aa  to  charge  his  principal.  He  may  be  specially  appointed  for 
thia  purpose,  or  may  derive  his  power  from  some  general  or  implied 

>  Ualbon  V.  Sovthud,  M  He.  147,  oeeard. 

8m,  to  tfa«  tame  effect,  Gaptill  e.  Hottm,  68  He.  406,  where  a  marrlod  wonan 
■doTMd  hj  b«r  maiden  luune  a  note,  payable  to  her  order,  which  the  had  tranilKTei 
by  deliTery  to  a  third  perMia  before  bei  msniags. — Ed. 

•  IOC.B.x.s.lO«,s.o.— Sv.  ■  18Vei.S0». 
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Katbority.  Snbieqiient  reoognition  of  an  agent's  act  is  eqaivalent  to 
prerions  authority ;  and  provided  the  agent,  when  he  acted,  ossamed 
to  set  aa  agent."  Aa  indorsement  is  eBsential  to  vest  the  property, 
there  ia  evidence  to  anthorise  RatclifEe  to  put  it  on.  In  Bylet  on 
Billa,  citing  from  the  judgment  of  Tindal,  C.  J.,  in  Prescott  v.  Flinn,' 
it  is  sud,  "  It  may  be  admitted  (says  Tind&l,  C.  J.)  that  an  anthority 
to  draw  doea  not  import  in  iteelf  an  authority  to  indorse  billa ;  bnt 
■till  the  evidence  of  such  anthority  to  draw  is  not  to  be  withheld  from 
the  jnry,  where  they  are  to  determine,  on  the  whole  of  the  evidence, 
whether  an  authority  to  indorse  existed  or  not." 

T.  Jonea  was  not  heard  in  reply. 

Eblb,  C.J.  We  are  all  of  opinion  that  the  defendant  is  entitled  toTi 
■noceed.  The  intention  was  that  the  property  should  pass;  but  thei 
act  done  is  putting  an  indorsement  on  the  bill,  and  it  carries  bo  many  | 
eoDsequencee  with  it  to  hold  that  parties  may  put  on  what  was  omitted  1 
by  inadvertence,  that,  holding  that  lawful,  I  think,  would  be  intro- 
ducing what  would  be  dangerous.  ^ 

WnxES,  J.    I  am  of  the  same  opinion. 

Brua,  J.  I  am  of  the  same  opinion.  The  law  ia  laid  down  by  Mr. 
JiisUoe  Story,  in  his  Treatise  on  Bills,  §  201  :  "  If  the  bill  is  originally 
pftyable  to  a  person  or  his  order,  then  it  is  properly  transferable  by 
indorsement.  We  say  properly  transferable,  because  in  no  other  way 
will  the  transfer  convey  the  legal  tiUe  to  the  holder,  bo  that  he  can,  at 
law,  hold  the  other  parties  liable  to  him  ex  directo,  whatever  may  be 
his  remedy  in  equity.  If  there  be  an  ass^ment  thereof,  without  an 
indorsement,  the  holder  will  thereby  acquire  the  same  rights  only  as 
he  would  acquire  upon  an  assignment  of  a  bill  not  negotiable.  If  by 
mistake,  or  accident,  or  fraud,  a  bill  has  been  omitted  to  be  indorsed 
upon  a  transfer,  when  it  was  intended  that  it  should  be,  the  party  may 
be  compelled  by  a  court  of  equity  to  make  the  indorsement ;  and,  it 
be  afterwards  becomes  bankrupt,  that  will  not  vary  his  right  or  duty 
to  make  it ;  and,  if  he  should  die,  his  executor  or  administrator  will 
be  compellable,  in  like  manner,  to  make  it."  In  Rose  tt.  Sims,*  there 
was  an  express  promise  in  writing  to  indorse  the  bill,  and  yet  Parke, 
J.,  says:  **This  is  not  a  case  of  mutual  credit  within  the  Bankrupt 
Act ;  it  is  merely  a  case  where  a  cause  of  action  arises  for  the  noo- 
performance  of  a  contract;"  and  Taunton,  J.,  says:  " Immediately 
upon  tiiat  fulure,  a  right  of  action  accrued  to  the  pldntiff,  bnt  not  ■ 
debt." 

KMMTnxo,  J.  I  am  of  the  same  opinion.  I  think  there  was  no  evi' 
denoe  of  any  authority  to  indorse  that  bill. 

Judffment  for  the  appetlarU,  wttAovt  co$U. 

>  eBliiB.23.  >  lB.4Ad.Gai. 
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Phuekoit  Sobzbts,  in  March,  I86I,  was  indebted  to  Measra.  Edg« 
and  Barlow,  the  pUintifia,  upwards  of  £40,  for  goods  sold  and  deliT< 
erod. 

In  part  payment  of  the  pluntifEa*  demand,  he  gave  them  a  bill  of 
exchange  for  £40,  drawn  by  him  and  accepted  by  John  Bnmford,  the 
defendant,  and  made  payable  at  a  certain  bank  in  London  to  his  own 
order. 

Upon  receipt  of  the  bill,  the  plunlifb  fonnd  that  it  had  not  beeni 
indomed  by  F.  Roberta,  and  they  returned  it  to  him  with  a  request  \ 
that  he  would  indorse  it.  I 

P.  Roberts  omitted  to  indorse  the  bill ;  and,  when  the  pUiiitiSs| 
applied  for  it  a  few  days  afterwards,  he  informed  them  that  he  had! 
burnt  it.  ■ 

On  the  10th  of  April  following,  P.  Roberts  was  declared  a  bankrupt, 
utd  the  defendant,  as  aooeptor,  refused  to  pay  any  thing  in  respect  of 
tte  bill,  which  he  admitted  had  been  destroyed. 

The  plaintiffs  then  filed  this  bill,  offering  to  indemnify  the  defend- 
ant sgunst  any  demand,  the  bill  asking  that  the  defendant,  as  the 
acceptor  of  the  bill  of  exchange,  might  pay  the  sum  of  £40,  together 
with  interest  from  the  day  when  tbe  same  ought  to  have  been  pud. 

Mr.  Sdwyn  and  Mr.  JEddit,  for  the  plaintiffs.  By  sending  the  bill, 
the  drawer  ^^reed  to  giye  secnnty  for  the  debt,  with  tbe  acceptor  as 
surety.  The  defendant  when  he  accepted  the  bill  made  himself  liable 
In  equity  to  pay  tbe  amonnt.  It  was  the  want  of  the  indorsement  of 
the  drawer  only  that  made  the  bill  not  available  at  law :  it  would  not, 
however,  prevent  this  court  from  giving  relief  agunst  the  defendant. 
Hansard  v.  Robinson,  Watkins  v.  Maule,  Wright  v.  Lord  Maidstone ;  * 
Byles  on  Bills,  182. 

Mr.  FoUett  and  Mr,  W.  Morrit,  for  the  defendant,  Were  not  heard. 

Thx  Mastsb  ov  tsb  Rolls.  It  is  clear  this  bill  cannot  be  main{, 
tained.  The  only  ground  for  Bnppoaing  that  it  could  be  sustained,  aiit}' 
that  there  might  be  relief  in  equity,  is  that  there  is  no  relief  at  UwJ 
which  has  been  supposed  by  many  persons  to  be  a  head  of  equity ;  bn) 
it  is  a  mistake  bo  to  suppoae.   Tl  .^re  are  many  oases  in  which  tliere  o  ir^ 

>  81BMT.34T,s.a— Ed. 
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be  no  relief  in  either  branch.  Bat  the  oaae  bere  is  ot  the  most  rio- 
galar  description,  becaose,  sssnming  the  proposition  laid  down  hj  Mr. 
Justice  Bfles  in  hia  Tork  on  Bills  to  be  correct,  whioh  is  stated  obiter 
in  the  case  of  Watkins  v.  Uanle,  that  a  bill  may  be  Boetaincd  ta  com- 
pel a  person  to  indorse  a  lull  of  exchange,  and  there  may  be  a  case  of 
an  agreement  for  valne  where  that  is  nndertaken, — and  it  is  possible 
the  conrt  may  grant  an  injnnction  to  prevent  him  parting  with  it  to 
any  other  than  the  plaintiff^  and  to  compel  him  to  indorse  it  over 
to  the  plaintiff,  —  assaming  thaf  to  be  done,  the  only  thing  estab- 
lished here  is  that  a  bill  might  lie  against  F.  Roberta  to  compel  him 
to  indorse  the  bill ;  but,  as  that  is  of  no  valne,  they  file  a  bill  against  the 
acceptor  to  make  him  pay  iL  There  is  no  indorsement  at  all  of  any 
sort  or  description.  F,  Roberta  draws  a  bill  of  exchange  against  the 
defendant,  John  Bmnford ;  and  tliereupon  the  drawer  of  the  bill  of 
exchange  g^vea  it  to  the  plaintiff.  The  pltdntiff  says  this  is  of  no  ose, 
and  retnma  it,  and  reqaires  him  to  indorse  it.  He  says,  I  shall  not 
indorse  it,  and,  as  yon  have  returned  it  to  me,  t  shall  destroy  it ;  and 
he  destroys  it;  and,  instead  of  coming  agunst  P.  Roberta  to  make  any 
thing  of  him,  he  applies  to  the  acceptor,  between  whom  and  the  plain- 
tiff there  is  no  privity  at  all,  and  says,  "  Fay  me  that  bill,"  it  being 
admitted  there  is  no  remedy  at  law.  It  is  clear  there  is  none  in  equity ; 
and,  if  the  court  entertained  bills  of  this  description  in  respect  of  bills 
of  ezohsnge,  it  would  have  enongb  to  do.  lu  WatkinB  v.  Manle,  the 
only  question  was  whether  there  was  a  debt  proved,  and  the  passage 
referred  to  says  the  indorsement  by  the  legal  personal  represeutattve 
Is  as  good  as  the  indorsement  by  the  drawer,  and  thereupon  it  admits 
it  as  a  debt,  and  it  says,  obiter,  yon  may  come  into  equity  for  foiin's 
sake;  bat  it  never  laid  down  euoh  a  proposition  ss  that  which  wonld 
be  aeoessary  to  maintain  this  bill.    It  most  be  dismissed,  with  ooatM^ 


'"^  /t«.iii,|jY.,  ,1,,.  f<t-\ckic  ni'i:-' 
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1,  -''     '  <  [JbporfarfuiUGMiMai  Amdl  Aporti,  JVm5v{h,  848.] 

-.      v'      Thu  vu  an  action  hf  Uie  endorsee  against  the  mefcer  of  a  dleelc,! 
.',  ^      /         .  £97  10a.  drava  by  the  defendant,  payable  to  A.  S.  Griffiths  ft  Co,  or  I 
'';^'  uder,  and  indorsed  by  A.  S.  Griffiths  A  Co.  to  the  plai  stiff.  I 
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The  defendant  traTersed  the  makbg  and  indorBement  of  tbe  oheok, 
and  also  pleaded  that  he  tbe  defendant  was  indnced  to  make  the  ohe^ 
by  and  throngh  the  fnrad  of  Griffithi  &  Co.,  and  that  there  never  vnM 
any  Talne  or  consideration  for  the  indoTsement  of  the  same  to  the 
phdntif^  or  for  his  holding  the  same ;  and  that  he  had  notice  of  th« 
premises  before  and  vhen  the  same  was  first  indorsed  to  him,  atd  took 
the  same  from  Griffiths  A  Co.  with  such  notice.    Issne  thereon. 

The  oanse  was  trisd  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Hilary  term,  when  the  following  facta  i^peared  in  evidence :  Thel 
idieok  in  qneation,  which  bon  a  Id.  stamp,  was  drawn  by  the  defend- 
ant some  day  before  the  8d  of  October,  1862,  and  handed  by  him  to< 
GIrifflths,  upon  an  nnderstanding  that  it  was  not  to  be  presented  for 
payment  until  the  4tb,  and  an  undertaking  by  Griffiths  to  fnmish  the 
defendant  with  fnnds  to  meet  it  early  on  the  morning  of  that  day, 
which,  however,  he  failed  to  perform.  Griffiths,  on  the  third,  gave  tbe 
check  to  the  plaintiff  for  valae,  but  did  not  then  indone  it  At  the  i 
time  he  received  the  oheok,  the  plaintiff  bad  no  notice  of  the  way  in 
whidi  Griffiths  had  obtained  it  from  the  defendant,  bnt  before  he  . 
obtained  the  indorsement  of  Griffiths  he  bad  such  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  pliuntiS 
Gonld  not  recover  upon  the  check  :  first,  because  it  was  post-dated ; 
secondly,  because,  before  he  obtained  Oriffiths's  indorsement,  tbe 
plaintiff  had  notice  of  the  fraud  practised  by  Griffiths  upon  the 
defendant. 

The  learned  judge  directed  a  verdict  to  be  entered  for  tbe  defend- 
ant, reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
if  the  conrt  should  be  of  opinion  that  the  check,  though  post-dated 
and  unstamped  (otherwise  than  with  the  penny  stamp  imposed  by  the 
21  A  22  Viot.  c.  20,  S  1),  was  a  valid  instrument,  and  that  the  plaintiff 
had  a  suffident  Interest  in  the  check  to  entitle  biro  to  sue  upon  it 
before  he  received  notice  of  the  alleged  fraud.* 

M.  Jttma,  in  Hilary  term  last,  obtained  a  rule  nisi  accordingly.  He 
eited  Smith  e.  Pickering  and  Anonymous.*  [Willss,  J.,  referred  to 
Sdge  v-  Bumford.] 

Karalake,  Q.  C,  and  Ji/ttcnamara,  now  showed  cause.  Then,  was 
there  SQch  a  title  in  the  plaintiff  by  the  subsequent  indorsement  of  the 
check  as  to  entitle  him  to  maintain  the  action  ?  It  appears  that  the 
defendant  had  been  defrauded  of  the  check  by  Griffiths.  The  plain- 
tiff received  it  bona^fide  from  Griffiths.    At  the  time  it  was  banded  to 

1  The  MHirt  decided  that  the  Inattmuent  wu  pnptrl;  (tampAd  u  a  Idll  of  «z- 
lauig*,  and,  wnether  po«t-dkled  or  not,  wm  a  raUd  Initrnmeat.  Tha  arpnnsnti 
■ad  opinloQi  npun  thii  point  bare  been  omlttad.  — En. 

■  1  C^unpb.  493;  a. 


-c  by  Google 


1411  WBISTLER  t).   FOaaiEB.  [OHAP.  IT. 

him  by  Griffiths,  it  tbs  not  indoTsed,  The  vant  of  indoTsement 
beooming  ^pftrent,  the  plaintiff,  on  the  day  the  check  waa  payable, 
but  after  he  had  reo^ved  from  the  defendant  an  intimation  of  the 
fraud  which  had  been  practised  upon  him,  went  to  Griffiths  and  ob- 
tained his  indorsement ;  and  then  the  pluntiff's  title  became  apparently 
complete  on  the  face  of  the  document.  Under  these  oiroumstanoes,  it 
is  submitted,  the  plaintiff  cannot  reoorer,  and  that  the  indonement  of 
the  oheck  by  Griffiths  after  the  pUintiff  had  bad  noUoe  of  the  frand 
was  of  no  operation  to  give  faim  a  better  title  to  the  cheek  than 
Griffidie  himself  had.  Aeoordmg  to  the  case  of  Edge  ti.  Bumford, 
the  plaintiff  tiad  no  remedy  in  equity  against  the  defendant  before  the 
indorsement.  Watkins  v.  Maole  will  be  relied  on  for  the  parpose  of 
showing  that  a  ooart  of  equity  would  have  compelled  Griffiths  to 
indorse  the  check,  the  plaintiff  having  taken  it  for  value.  Bat  that 
case  ia  ao  ftnthority  to  show  that  the  defendant,  who  had  at  least  eqnal 
oqtiity  with  the  plundff,  ooold  be  made  liable  to  one  who  had  notice 
of  the  fraud  before  his  l^al  title  was  complete.  [Wnj^ss,  J.  It  seems 
to  come  to  this,  that  an  assignee  of  a  chose  in  action  is  in  the  same 
position  in  equity  as  at  law.  He  cannot  have  a  better  right  than  the 
assignor.  See  Watts  v,  Port'er,'  which  has  been  followed  by  a  series 
of  cases.}  Griffiths  could  have  maintained  no  action  upon  the  oheck; 
■o  neither  can  the  now  plaintiff. 

SI  Jama,  in  support  of  his  rule.  It  is  conceded  that,  before  the 
indorsement  actually  took  place,  the  pluntiff  had  notice  subatantially  of 
the  matters  stated  in  the  special  plea;  but  it  is  submitted  that  the  act 
of  indorsement  —  which  was  a  mere  formality  which  was  accidentally 
omitted  when  the  transfer  of  the  check  took  place  —  must  have  relation 
back.  [Ebls,  C.J.  I  have  no  very  accurate  perception  of  what  ia  meant 
by  a  formality.  A  man's  signing  his  name  to  a  deed  conveying  the  fee- 
simple  of  half  a  county  is,  in  one  sense,  a  formality.]  No  doabt,  the 
indorsement  was  essential  to  enable  the  plaintiff  to  bring  an  action 
upon  the  instrument.  But  that  is  not  the  quesUon.  In  Chitty  on 
Bills,  10th  ed.,  167,  it  is  sud,  that  "  if  a  party  has  delivered  a  bill 
without  indorsing  it,  when  it  was  intended  that  he  should  do  so,  a  bill 
may  be  filed  in  equity  to  compel  him,  or  bis  assignees,  if  he  has  beoome 
bankrupt,  to  indorse ;  and  a  special  action  on  the  case  might  be  main- 
tained against  him  for  refusing  to  indorse :  and,  if  a  bill  has  been 
delivered  before  it  is  due,  a  formal  indorsement  may  be  made  at  any 
time  after  it  is  due,  even  by  the  administrator  of  the  party  by  whom 
it  was  delivered ; "  and  for  these  propositions  the  cases  of  Rose  u. 
Sims  *  and  Watkins  v.  Maule  are  cited.    In  Smith  v.  Rokering,  it  waa 

1  8  ElHi  &  B.  718.  *  1 B.  &  Ad,  631. 
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held  that  if  a  trader  deliver  over  a  bill  for  a  v&liiable  cODslileratlon  to 
another,  and  fo^t  to  indorse  it,  he  may  indorse  it  after  he  haa  become 
a  bankrupt.  And,  where  a  bill  was  delivered  with  the  intent  of  tran»> 
femng  the  property  more  than  two  months  before  a  commisaion 
isened,  but  was  not  aotnally  indorsed  till  within  the  two  months,  Lord 
Ellenborongh  held  that  the  indorsement  had  relaticn  to  the  do- 
livery,  and  that  the  transaction  was  within  the  46  Oeo.  III.  c. 
18S,  S  !•  Anonymous.'  [Willbb,  J.  There  ih  no  doubt  about  that, 
Kothing  passes  to  the  assignees  bnt  what  the  bankrn]>t  is  en- 
titled to  legally  and  equitably.  But  the  question  here  is,  wliether 
Griffiths  Dould,  by  indorwng  this  instmment,  oonvey  a  larger  right 
than  he  himself  had.]  In  Lempiiere  v.  Pasley,*  an  assignment  of 
goods  at  sea  as  a  collateral  security  for  a  debt,  and  a  Bubsequent  in- 
dorsoment  of  a  bill  of  lading,  were  held  to  be  good  as  against  the 
assignees  of  the  assignor,  who  committed  an  act  of  bankruptcy 
between  the  assignment  of  the  goods  and  the  indorsement  of  the  bill 
of  lading.  [Eble,  C  J.  The  assignment  passed  an  equitable  interest 
in  the  goods.}  A  mortgagee  without  notioe  pnrchaaing  the  first  en- 
oumbranoe  is  allowed  in  equity  to  protect  his  ectate  against  any 
person  having  a  mortgage  subsequent  to  the  first,  though  he  purohnaes 
the  first  enonmbranoe  after  notioe  of  the  subsequent  mortgage.  Marah 
V.  Lee.'  In  tiie  notes  to  Basset  v.  Nosworthy*  are  collected  a  series 
of  caaes  pointing  out  the  equitable  right  of  a  purohaser  to  protect  him- 
•eU  ag^ust  a  person  claiming  und^r  a  prior  equitable  title,  by  getting 
in  the  outstanding  l^;id  estate.  The  pluntiff's  equitable  interest 
being  complete  at  the  time  the  bill  was  delivered  to  him,  the  subse- 
quent notioe  cannot  be  allowed  to  intercept  the  acquisition  of  the 
legal  or  formal  right.  [Eblb,  C  J.  I  do  not  see  what  equiuble 
interest  the  plaintiff  had  in  the  draft  as  against  the  defendant.] 

£bi:b,  C.  J.  This  is  an  action  against  the  drawer  of  a  bill  of  ex- 
change ;  for,  thODgh  in  form  a  obeck,  the  instmment  is  for  all  the 
porposea  of  the  stamp  aota  a  bill.  The  plea  is,  that  the  bill  was 
obtained  from  the  defendant  by  one  Grifflths  by  means  of  fraud,  and 
that  it  was  indorsed  to  the  plaintiff  after  he  had  notice  of  the  fraud. 
The  facts  are  shortly  these.  The  instrument  was  a  negotiable  instru>  \ 
inent,  which  had  been  fraudulently  obtained  from  the  defendant  by 
Oriffitbs,  and  had  been  handed  over  by  Grifflths  to  the  plaintiff  in  pari 
satisfaotion  of  a  debt  of  a  larger  amount.  Bnt  Griffiths,  at  the  time 
he  BO  handed  over  the  bill  to  the  plaintifE,  omitted  to  indorse  it 
Under  these  dronmstanoes,  the  condition  of  things  was  this,  that  ihr 

1 1  Campb.  102,  n.  i  2  T.  R.  485. 

«  1  WUU  *  Todor'i  LMains  Cue*  tn  Equity,  4M. 

«  3  Tndor'i  LcwUng  Gsms,  S,  16. 
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plabtiff  had  at  tliat  time  the  same  rif^ts  as  if  an  ordinary  ohattal 
had  passed  to  him  by  an  equitable  aoBignnient :  be  would  have  hM  the 
rights  vhioh  GriiSths  ooold  oonrey  to  him.    Now,  Griffiths  having 
de&aaded  the  defendant  of  the  bill,  he  could  paas  do  right  by  merely 
handing  over  the  bill  to  another.    Acoording  to  the  lawmerchaDt,  the 
title  to  a  negotiable  inetmrnent  pssMS  by  indorsement  and  delivery. 
A  title  so  acquired  is  good  against  all  the  world,  provided  the 
instinment   is   taken  for  valae  and  without    notice   of  aay   fraud. 
The  plaintifTs  title  nnder  the  equitable  awignment  here,  therefore, 
was  to  be  rendered  valid  by  indorsement;   but,  at  the  time  be 
cbtuned  the  indorsement,  he  hsd  notice  that  the  bill  had  been  fraudu- 
lently obliuned  by  Griffiths  from  the  defendant,  and  that  Griffiths  had    > 
DO  right  to  make  the  indonement.  -  Assuming,  therefore,  that  therell 
may  be  conflicting  equiUes  between  the  plaintiff  and  the  defendant,  1 1 1 
think  the  right  should  prevail  acoording  to  the  rule  of  law,  and  that  1' 
the  plaintiff  had  no  title  as  transferee  of  the  bill  at  all.  ^ 

WiLLSS,  J.  I  concur  with  my  lord  as  to  both  points.  Aa  to  the 
second  point,  the  general  rule  of  law  is  undoubted,  that  no  one  can 
transfer  a  better  title  than  he  himself  possesses :  yemo  dat  quod  non 
ha^.  To  this  there  are  some  exceptions,  one  of  which  arises  oat  of 
the  rule  of  the  law-merchant  as  to  negotiable  instmments.  These, 
being  part  of  the  cnrrency,  ore  subject  to  the  same  rule  aa  money ;  and 
if  such  an  instrument  be  transferred  in  good  faith,  for  value,  before  it 
is  overdue,  it  becomes  available  !□  the  hands  of  the  holder,  notwith- 
standing fraad  which  would  have  rendered  it  unavailable  in  the  hands 
of  a  previous  holder.  This  rale,  however,  is  only  intended  to  favoi 
transfers  in  the  ordinary  and  usual  manner  whereby  a  title  is  acquired 
according  to  the  law-merdiant,  and  not  to  a  transfer  which  is  valid  in 
equity  aooordlng  to  the  doctrine  respecting  the  assignment  of  chosea 
la  actios,  now  indeed  recognized,  and  in  many  inatauces  enforced, 
by  courts  of  law ;  and  it  is  therefore  clear  that,  in  order  to  acquire 
the  benefit  of  this  rale,  the  bolder  of  the  bill  must,  if  it  be  payable  to 
order,  obtain  an  indorsement,  and  that  he  is  affected  by  notice  of  a 
fraud  received  before  he  does  so.  Until  he  does  so,  he  is  merely  in 
the  position  of  the  assignee  of  an  ordinary  chose  in  action,  and  has  no 
better  right  than  his  assignor.  When  he  docs  so,  he  ia  affected  by 
fraud,  which  he  knew  of  before  the  indorsement. 

KHA.TiirG,  J.  I  am  of  the  same  opinion.  The  plaintiff  sues  aa 
indorsee  of  the  bill  in  question.  The  plea  in  substaiice  is  that  the 
d^endant  was  defrauded  of  it  by  the  person  to  whose  order  it  is  made 
payable,  and  that  the  plainliffhad  notice  of  that  fact  before  the  instru- 
ment was  indorsed  to  him.  The  question  is,  when  was  the  bill  first 
indorsed  to  the  plaintifE.    It  must  be  recollected  that  the  plaintiff  is 
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aning  in  a  oonrt  of  lav,  and  thst  the  right  to  sae  in  a  ooort  of  law 
npon  a  negotiable  instrament  is  not  complete  vithont  a  written  in* 
donement.  Now,  before  the  plaintiffa  right  to  §ae  was  reodered 
eomplete  by  a  written  indonement,  he  had  notice  of  the  fraud.  The 
nibfleqnent  indorsement,  therefore,  transferred  no  title  to  Boe.  The 
mle  most  be  discharged.  Jhiie  ditcharged} 

1  EtdBile  e-Lanan,!  T.  4  C.  8H;  BaTnga  v.  rans,  IT  He.  801 ;  CUrk  *.  n» 
bod7,2a  He. GOO;  HMkaU  r.UbaliaU.U  H*.  4B0;  AUnm  ».  Fenj,  e8H«.  339) 
Laacmter  Bank  >.  Taylor,  100  Hau.  IB ;  DoweU  ■.  Brown,  SI  MiH.  iS  i  OlbMM  •■ 
Hiner.  99  Uleh.  «U  («MaU«) ;  Southard  v.  Porter,  18  K.  H.  879 ;  Clark  v.  WUuk«r, 
a>N.a4T4;  Oilb«rtv.8birp,3LMM.4U;  Beard  a.  Dwlotpb, »  IHi.  ISO  (aniUi), 

Banger  D.Carj,!  Met.  SaS;  BafKail7v.  Oi^tber,  S  Jonat  B^.  (N,  Ca.]  BO;  tntfrn. 

Slmllarlr,  a  raUllcatlon  after  the  matoiity  of  a  bill  of  an  onanthoriMd  Indorw-  H 
ment  befdn  matniitr  takai  effect  from  the  tlmfl  of  ratiflcation.  Clark  v.  Fcabodf,  11 
H9»-d  I  OiIb«rt «.  Bharp,  npra.    8e«  Weeki  ».  Uadler,  SO  Kai.  67.  - 

On  the  Mine  priudpla,  th*  deliTar^  after  matnil^  of  a  bill  aulgned  wiUiotit  d»-^ 
liTerjr  befbre  matnritj  tranafer*  only  tba  ••algnor'i  right!  In  the  caw  of  a  bill  taBI»  |  ^ 
bnble  br  drilr«r-  ^tm*  <■•  Bmltb.  4  mui.  806.  Bat  tee  Qrlmm  ■.  Wanw,  M  U 
lMn,Ue(MBll)).<Mlra.    And  Oo^  Howe  KOnld,»QMt.L—BD. 
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■'  '    '7   f^  ''■!*>«      JAUES  R  BBTANT  ».  ABTHXnt  M.  EAaTMAlT. 
W  <f|  t-7^^^    In  fgg  SOPBBHB  JCSIOUL  CoiTBT,  MA4SA0HC8KTTfl,  MJlBOH  I^IK 

,f.<i-.^.^  •  ^^(v*X7U^*,'M-t  ^a^     ■     1861. 

"  , .     I    /  •fj.      This  vss'ui  action  of  Bammpiit  by  the  indorsee  agunst  the  pnm>' 
\,tv*^X     r     1  *■<*■■  °°  a  note,  of  which  the  foUowing  U  a  copy  :  — 
'|i. il^ ' ^* '"'■  J  ^  " *260.  Boston,  Feb.  9, 1848. 

^  ^  VV^'^  ■,*>  "  Six  months  after  date,  I  promiae  to  pay  to  the  order  of  Kew 
T  r  ii/J^  EngUnd  Steam  &  Gaa  Pipe  Co.  two  hundred  and  fifty  dolUn,  Tsloe 
."',  .  Joui-'         received.  Lbhubl  Ltoh."    * 

J  ^-;<''  ^  Qjj  jj^  back  of  the  note  waa  the  name  of  the  defendant,  and  under-  j 

Death  it  the  name  onfamea  Derby."  i/^\  -s  -*  i  v  "■■' ''  I 

Shaw,  C.  J.    Upon  oonaideration,  the  court  are  of  opinion  that  the  Jl 
action  may  be  maintuned.*  ^ 

It  waa  proved  that  at  the  time  the  note  was  made,  there  was  nol 
company  actuaUy  ezisUng,  carrying  on  business,  of  the  name  iadioatedi 
as  payees ;  such  a  company  had  been  incorporated  by  the  legislatnre'f 
of  another  State,  but  no  company  had  been  organixed.  It  further 
appeared  that  James  Derby  was  carrying  on  the  banneas  of  the  ^ 
manufacture  and  sale  of  steam  and  gas  pipes,  and  that  Lyon,  with  i 
whom  the  defendant  gave  the  note  as  co-promisor,  had  contraoted  a  ' 
debt  with  Derby,  thus  dealing  under  the  name  in  qnestion,  and  that/ 
this  note  was  given  in  aatisfaetion  of  that  debt.  These  are  facts  extr»-n 
neons  to  the  note,  not  repugnant  to  it,  and  therefore  may  be  proved  |  \ 
by  evidence  aliunde.  U 

It  is  a  well  settled  rule,  that  a  note  or  written  simple  contraot  may 
he  declared  on,  according  to  its  legal  effect  and  operation.  It  haa 
been  decided  that  a  note  made  to  Richardson,  Metealf,  &  Co.,  mi^t 
be  declared  on  in  the  name  of  the  Medway  Cotton  Manufactory,  on 
proof  that  such  name  was  used  by  that  corporation.'  In  a  compara- 
tively recent  English  case,  where  a  note  was  made  payable  to  a  mar- 
ried woman  during  coverture,  which,  of  course,  was  a  note  in  legal 

*  Tb«  reit  of  tbe  itilemeiit  of  tkctt,  being  mbalantlallf  reprodoMd  in  tha  opbdon 
of  tlw  court,  hu  been  omitted,  together  vith  the  argument  for  tbedetendanL— Eit. 

■  Tbe  ooort  decided  that  tbe  delendmnt  wu  liable  at  %  maker  upon  hli  liregnlai 
ladanement.  Th»  portion  at  tbe  opinion  reUting  to  tblj  point  hM  bem  omitted.-^ 
b. 

■  Utdway  Cotton  Hanoftotory  ».  Adami,  10  MtM.  KO. 
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rilsct  payable  to  tlie  Itaaband  &t  hU  election,  it  waa  declared  on  m 
a  note  by  which  the  defendant  promised  to  pay  to  John  Fearn,  by  Hm 
oame  of  Mrs.  Rachel  Fearn,  and  by  sud  John  Fearn  indoned  to  the 
[duntiff;  and  it  was  held  good.  Barrough  v.  Mom.  The  same  prin- 
riplfls  are  adopted  and  affirmed  in  a  recent  case  in  this  conrU' 

There  is  certainly  an  inconvenience  in  an  individual  carrying  on 
borineaa  by  a  name  or  description  other  than  his  own,  but  we  are  not 
prepared  to  say  that  it  is  ill^al ;  *  and  the  inconvenience  to  the  party 
himself  is,  in  general,  sufficient  to  prevent  it.  Bnt  there  are  instances 
iriiere,  for  the  sake  of  notoriety,  or  preserving  the  good  will  of  a 
trade,  names  are  kept  np,  after  the  ori^pnal  parties  have  all  dia- 
appeared,  and  the  names  of  the  parties  really  interested  have  all 


We  do  not  consider  it  as  a  note  payable  to  a  fiotitioni  payee,  bat  as  \ 
a  note  given  to  a  real  party,  or  his  order,  in  satisfaction  of  a  real  debt  ) 
contracted  with  that  party,  in  a  name  not  his  own,  but  assumed  and  | 
adopted  as  a  business  designation.'  iJ 

As  this  is  a  promissory  note,  which  might  be  specially  declared  on, 
as  a  note  given  by  the  defendant,  payable  to  Derby,  by  the  name  <A 
the  N'ew  England  Steam  and  Gas  Pipe  Company,  or  his  order,  and  by 
Derby  indorsed  to  the  plaintiff,  it  may  be  given  in  evidence,  ii 


action  by  the  indorsee  against  the  promisor,  la  support  of  the  money     ^t 


«ounts.  ^eceptioru  OMrrtUed, 


1  Commardsl  Bank  v.  Fr«Dcb,  21  n±.  46t. 

■  8m  SUL  ises,  o.  160. 

■  See  Wtlker  p.  UcDoosld,  2  Ex.  S27. 

V  s  bin  U  made  payable  to  a  teal  penou,  although  in  a  flodtiou  name,  an  ib4  I 
doneneDt  bj  him  Id  the  Mine  name  ii  a  TalJd  tnuutar.  Vorbei  v.  Epay,  31  Oh.  8t.[| 
174 ;  Elliott  r.  Smlthernuu),  2  Oer.  &  B.  83a  So  where  a  penmi  leprMont*  bimwlf^ 
to  be  the  agent  of  an  alleged,  but  noa-exlatont  principal,  and  reoelret  a  note  paj-^ 
able  to  the  principal,  he  raaj  make  a  Talfd  tmufcr,  It  la  held,  b;  iodonlDg  tt  in  tha,^ 
BBiae  ol  the  prindpaL  Blodgett  e.  Jackaon,  M  N.  H.  21 :  BnU'a  Head  Bank  v^ 
HcFoeten,  41  S.  T.  Supr.  Ct  SIS. 

Ja  Bolte  >.  Steama,  II  Coah.  830,  It  waa  held  that  ti\e  l^al  title  to  a  note  giTen\ 
to  Jweph  P.  Reed  for  money  lent  by  him,  bnt  by  mlatake  made  payable  to  John 
P.  Baed  ww  not  traniferted  by  th«  indoraement  of  "  Joaeph  P.  Reed."    The  pn>.   .' 
pria^  of  thii  decialoQ  may  well  l>e  doubted.    The  payee  and  Indonar  were  the  lame    | 
penca,  for  the  not*  waa  lealiy  payable  to  Joeeph  P,  Reed,  although  be  wai  deacnibed    i 
tbaraiii  ai  John  P.  Reed.    Vbr  authority  in  tnpport  of  thia  Tlew,  tee  Vnilia  *.  Bar- J 
ntt,S  Stark.  29;  Holler  b.  Lambert,  2  Camp.  M8 ;  Taylor  o.  Strickland,  87  Ala.  643; 
Jeator  n.  Hopper,  18  Ark.  48;  Steny  >.  Robinaon,  1  Day,  11 ;  Chenot  v.  Leferre. 
S  Bl.  627 ;  Cnrtia  v.  Baker,  27  BL  614 1  WiUou  b.  Tamer,  81  Bl.  40B ;  Leaphardl  u. 
Sloan,  6  BtackC  278 ;  Fattaraon  v.  Qrave*,  6  Blackf.  tieS ;  Leonard  «.  WHaon,  2  Cr. 
AH.68S;  and  ODuf .  Sterent  p.  Strang  2  Baadf .  188;  Cole  >.  BUla,  41  M.  H.  231  ; 
Vmij  e.  Thrall,  44  Tt.  41S.  —  Bd. 
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^^t/Jl^j5jji*XlJ^ )  JavsAL  from  the  Mont^merj  Circuit  Court. 

'it^^^.jin.    Eluott,  J.    Keraol  Bued  Noah  W.  OrimeB  on  the  amigniiient  of] 

■y^  .         I      ..'s  promiMory  not«  exeontod  by  Qeorge  W.  Grimea  to  eaid  Noah  W.  I 

i'/^t  Z^H    -  -^rinieB,  for  the  payment  of  tlOO.  I 

^jfT'jiA'^  '^  '  ^°  aBOgnment  Baed  on,  vhich  u  indorsed  on  Uie  back  of  the  note,  I 

readB  thus :  —  i 

**  Pay  laaao  Pieraol,  or  order. 
••March  6, 1861.  N.  W.  Gbimm.''^ 

Grimes  answered,  denying  the  Msignmeot  nnder  oath,  which  was 
the  only  issae  presented  in  the  oase. 

By  agreement  of  the  parties,  the  isane  was  tried  by  the  oonrt  with- 
out the  intervention  of  a  jury.  The  court  found  for  the  pl^otifF, 
overruled  a  motion  made  by  the  defendant  for  a  new  trial,  and  ren- 
dered a  judgment  on  the  fiuding.  The  evidence  is  made  a  part  of  the 
record  by  ■  bill  of  ezoeptions.  The  only  point  presented  by  the 
appellant,  under  the  motion  for  a  new  trial,  is  as  to  the  Bufficiency  of 
the  eridenoe  to  sustain  the  finding  of  the  court. 

On  the  trial,  the  defendant  waa  called  and  Bwom  as  a  witnesa 
on  the  part  of  the  pluntiff,  and  testified  thst  the  signature  to  the 
assignment  was  his  genuine  signature,  and  that  he  wrote  the  letter 
then  shown  to  him,  whioh  was  then  given  in  evidence,  and  is  as 
follows:  — 

"  CKA.WTOBi>svnxK,  Nov.  6, 1861. 
"Mr.  Isuo  PisBSOL,  Tbomtown,  Ind. 

*>  Dbab  Sib, — I  am  in  receipt  of  a  letter  from  H.  H.  Stiltwell,  Esq., 
of  Covington,  in  regard  to  a  note  of  George  W.  Grimes,  which  is  in- 
dorsed by  me,  in  whioh  he  says  diligent  efforts  were  made  to  collect 
■aid  note,  bnt  Eailedt  and  aays  that  I  am  now  made  liable,  and  wishes 
me  to  write  to  yon  what  I  can  do.  I  will  jnst  say  that  I  am  not  able 
to  pay  it  at  present,  but  I  will  see  sud  Geoi^  W.  Orimee  and  try 
and  get  the  matter  arranged ;  and,  if  I  fail,  then  I  will  make  arrange 
ments  to  settle  this  matter,  without  further  cost,  some  time  dunng  the 
winter,  whioh  is  as  early  as  I  can  now  pronuse,  as  I  have  a  good  deal 
•f  money  to  pay,  and  did  not  expeot  to  have  this  to  pay.  Write  me, 
and  oblige 

"Yours  truly,  K.  W.  Gbwxs.'* 
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On  croBB-examinatioQ,  Grimeg  furtlier  tesUfied  "  that  be  issignedl 
and  transferred  the  said  note  to  T.  C.  Barton,  and  filled  up  the  aasign- 1 
ment  to  said  Barton;  that  the  name  of  laid  Barton  in  the  aMign-l 
ment  has  been  erased  bj  some  one  without  hie  knowledge  or  oonsent,/ 
and  the  name  of  leaao  Piersol  inserted  over  said  crasnre,  withoot  hial 
knowledge  or  consent ;  that  sud  letter  was  written  to  the  said  Piorsoll 
under  the  belief  that  said  Hersol  held  said  note  by  assignment,  in  tbel 
regular  way,  from  sud  T.  C.  Barton,  to  whom  he,  witness,  had  a^\ 
Bgned  said  note."  This  was  all  the  evidence  given  in  the  cause.  WfiJ 
assume  that  the  facts  are  as  stated  by  Qrimes.  The  letter  written  by 
him  to  Pienol  is  in  no  respect  inoonBistent  with  bis  statements,  while 
his  explanation  of  the  circumstances  under  which  he  wrote  the  letter 
ia  an  equivocal  denial  dist  he  had  any  knowledge,  at  that  time,  of  the 
alteration  of  the  assignment.  Indeed,  the  facts  as  stated  by  him  are 
not  attempted  to  be  controverted  by  Pieraol's  counsel. 

The  question  then  presented  is  simply  this:  Where  a  promissory V 
note  is  assigned  by  an  indorsement  in  full,  to  a  particular  person  ! 
named  therein,  can  the  assignee  or  his  vendee,  without  the  consent  of  ; 
the  assignor,  strike  the  name  of  the  assignee  from  the  indorsement,  ' 
and  insert  in  ita  stead  the  name  of  such  vendee,  and  thereby  enable  , 
him  to  sustain  a  suit  upon  the  assignment,  against  the  asugnor,  as  upon 
an  assignment  made  to  himself?  / 

-^W"  'iTiJpk  it  nlRfti^  tfifit  hft  fiftnTin]j  The  indorsement  of  a  negotiable^ 
promissory  note  is  of  itself  a  contract,  an  original  undertaking,  and 
prima  /acie  imports  a  good  consideration  ;  and,  if  without  qualifica- 
tion, it  either  constitutes  or  implies  a  promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and  that  the  maker  is  solvent  and  liable 
to  pay  the  eam«.  2  Pars,  on  Notes  and  Bills,  23;  Johnson  v.  Dickin- 
son,* Tam  V.  Shaw. 

The  indorsement  of  a  negotiable  note  by  the  payee  in  blank  carries 
with  it  the  implied  power  that  the  person  to  whom  it  is  delivered  may 
fill  up  the  indorsement  with  his  own  name,  or  the  name  of  any  other 
person  he  may  desire,  or,  leaving  the  indorsement  in  blank,  he  may 
transfer  it  by  delivery,  and  any  subsequent  holder  may  fill  up  the 
indorsement  to  himtdf,  and  sue  upon  it.  But  if  the  payee  indorw 
BQ*^  a  note  in  full,  as  in  the  case  at  bar,  the  person  to  whom  it  is  so 
iodorsed  cannot  change  or  alter  snch  indorsement  by  striking  ont  his 
i^wn  name  and  substituting  the  name  of  another,  but  must  himself 
indorse  it,  io  order  to  transfer  it  to  another ;  for,  by  indorsing  it  in  full. 
the  payee  declares  his  intent  not  to  be  made  liable  except  to  such  per- 
son, or  by  the  indorsement  so  made  to  bim.    See,  on  this  subject,  2 

1  1  BUckf.  2G6.  1  10  lad.  M9. 
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Fan.  on  Kotes  uid  BiUi,  20 ;  Smith's  Mer.  Lsw,  269 ;  Edir.  on  Bills, 
2S8 ;  Chitty  on  Billi,  267. 

Mr.  PanonB  8171:  "A  bolder  cannot  alter  the  direotiune  alreadj 
given  by  indonen,  and  moat  make  oat  a  chain  to  himself  tfaroogfa 
them,  antil  then  ii  a  blank  indorsement."    Notes  and  Bills,  p.  19. 

The  reason  for  the  rale  is  plun  and  obvions.  The  indorsement  ii 
the  written  contract  of  the  indorser,  and  as  snob  oanoit  be  altered  or 
changed  withont  his  consent. 

It  is  also  welt  settled  that  a  material  alteration  of  an  iDstmrnenl'  \ 
after  delirery,  hj  a  party  who  claims  the  benefit  of  it,  or  by  one  nnder 
whom  he  olums,  made  without  the  oonsent  of  the  party  against  whom 
it  is  sought  to  be  enforced,  renders  it  void.     Stoner  v.  Ellis,'  The 
State  0.  Polk  «f  al^*  Richmond,  Arc,  Company  «.  Davia.' 

Here  the  alteration  was  clearly  material.  The  assignment  as  sned 
on  purports  to  have  been  made  directly  to  Piereol,  and  deprives  the 
defendant  Grimes  of  any  defence  he  might  have  thereto  nnder  the 
statute,  as  against  Barton,  to  whom  the  assignment  was,  in  fact, 
made.  The  change  rendered  it  no  longer  the  assignment  of  Grimei^ 
and  no  recovery  can  be  had  against  him  upon  iL 

The  judgment  is  reversedj  with  costs,  and  the  oanse  remanded  fiwi 
a  new  triaL*  . 


BTKOKG  «.  TOMPKINS  jlsd  Avothxb. 
I  BupBun  CoDST  o*  Jin>icA,TnBB,  Naw  Toss,  Mat,  UlL 
{fiqwW  M  8  JtkMm,  se.] 
Tvu  was  an  action  of  aasumpnt,  brought  by  the  pldnti^  as  iB>\ 
doraee  of  a  promissory  note  fbr  $500,  ag^nst  the  defendanto,  aa/ 
maken,  dated  29th  May,  1807,  payable  to  Henry  ^tcber  or  order, 
on  ibe  Ist  May,  1809.    There  was  a  blank  indorsement  to  the  payee^l . 
and  by  Isaac  Spoor,  which  indorsement  waa  made  before  the  note^ 
became  dne.    llie  cause  was  tried  at  the  Columbia  cironit,  in  Sep-j 
tember,  1810,  before  Mr.  Justice  Thcmpson. 

The  defendants  gave  in  evidence  a  receipt,  ngned  hj  the  pluntii^  / 
aa  follows :  "  Received  from  Henry  I^tcher,  a  promissory  note^  drawn 
by  Kathaniel  Tompldns  and  Nehemiah  Tompkins,  payable  to  Henry  I 

1  6  IniL  IBS.  *  7  Blad£  87.  >  Id.  412. 

*  8MF;vtar>.CTiihniui.igiILeT9:  Bnraap>.Cook,S3in.l«B;  Hortt  kW^m^ 
«8 Iowa,  878;  Nerln*  v.  DegTBnd.  16  Hsm.  MB ;  Baokd  Utka •.  Smith,  U  Mm. 
UO;  BQi)t>.lUU))dl,41lL&C.67.  — Bd. 
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Fiteher  or  order,  dated  9th  Hsj,  1807,  and  pajtible  the  Ist  Ma;^,  1809, 
irtkioh  is  left  in  mj  handi,  to  be  applied  to  the  aettlement  of  a  demand; 
on  whioh  he  ia  ened,  in  favor  of  Nioholaa  Elmore,  and  also  to  the  aet- 
tlement of  a  demand  of  Henry  Avery  and  CStarles  Snydam  againBt 
luao  Spoor,  on  which  said  Spoor  also  is  saed.  It  is  nnderstood  that 
the  laid  IHtoher  and  Spoor  are  to  attend  to  the  entry  of  ipecial  bul, 
in  the  eaid  oaoaes,  in  dne  season,  and  to  do  whatever  is  necessary  to 
be  done  to  indemnify  said  Strong,  as  sheriff,  in  said  auits,  or  to  forfeiti' 
the  amonnt  of  the  said  note.    Jeremiah  H.  Strong."  ■ 

He  plaintifPs  ooansel  objected  to  this  evidence,  bnt  the  objection 
was  overmled'  by  the  jndge,  and  the  evidence  admitted.  It  was  ad- 
mitted that  the  plaintiff  was  deputy  sheriff,  and  acted  as  such,  when 
he  took  the  note  and  gave  the  receipt ;  and  the  judge  was  of  opinion 
that  the  evidence  was  snffident  to  prevent  the  pluntifTe  reoovery. 
The  pluntiff  then  offered  to  prove  that  he  had  paid  tbe  moneys  to- 
covered  by  the  plaintiff,  in  the  snita  menUoned  in  the  recupt ;  bnt 
this  evidence  was  overruled  by  the  judge,  who  directed  iba  plaintiff 
to  be  called,  and  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiff 
to  move  the  oonrt  to  set  it  aside. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new  trial. 
Van  Suren  and  Jfoot,  for  tbe  pliuntiff,  contended  that  this  oanse 
was  within  the  settled  rale  of  law;  that  tbe  maker  of  a  negotiable 
note,  indorsed  before  it  was  payable,  could  not,  in  an  action  brought 
by  the  indorsee,  set  up  a  want  of  oonsideration,  or  avail  himself  of  any 
matter  of  defenoe  arising  between  htm  and  tbe  payee. 

If  this  was  a  suit  between  the  parties  on  an  obligation,  it  might  bo 
within  the  18th  section  of  the  act  (24th  sess.  o.  28],  which  prohibits 
sheriffs  from  taking  obligadona,  by  oolor  of  their  office,  other  than  in 
the  form  prescribed  by  the  aot.  Bat  tbe  transfer  of  the  note  to  the 
plaintiff  was  a  mere  authority  to  sue,  and  the  defendants  cannot  po»- 
ttbly  be  prejudiced  by  tbe  present  action.  Their  rights  are  not  varied, 
or  aKoted,  by  the  conduct  of  the  pluntiff  and  tbe  other  parties. 
They  ou^t  not,  therefore,  to  be  allowed  to  set  up  this  defenoe  to 
defeat  the  plaintiff's  action,  and  to  avoid  their  own  responsibility. 
The  defendants  cannot  be  entitled  to  that  relief  which  the  statute 
gives  to  the  party  in  the  suit  in  which  tbe  security  is  taken. 

is.  WiBiams,  contra.* 

JPer  eufuHn.  The  plaintiff,  as  deputy  sheriff,  took  the  note  in  ques. 
yoD,  instead  of  taking  bul  of  Pitcher  and  Spoor.  He  took  it  by  way 
»f  indemnity,  and  under  the  penalty  of  a  forfeiture  of  tbe  note,  if  he 
ma  not  indemnified ;  and  the  note  was  to  be  applied  towards  the  seb 

I  The  argnmiat  for  ths  defrndant  hai  been  omitted. — So. 
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tlenwnt  of  the  demuda  for  which  P.  and  S.  were  ned.  All  thia  agrea- 
fflent  TBS  absolntely  void  by  the  statnta,*  irhioh  deoInrM  tliat  "  no 
shsriff  or  other  offloer  shall  take  any  obligation,  for  any  oaose  afore- 
■Md,  or  by  color  of  their  offioe,  hat  only  to  themMlrea,  and  by  the 
name  of  their  office,  and  upon  condition  written,  that  the  priaoner 
named  therein  shall  appear  at  the  day  and  plaoe  required  in  the 
prooess ;  and  if  any  aberiff  or  other  officer  take  any  obligation  in  other 
form,  b]  oolor  of  their  office,  it  shall  be  void."  Though  the  statute 
speaks  only  of  an  obligation,  yet  it  has  been  long  settled,  undet  the 
statute  of  28  Hen.  VL,  of  which  our  act  is  a  copy,  that  a  promise 
to  aave  harmless  is  equally  within  the  statute.*  The  plaintiff  in  Uiifl 
case,  as  it  appeared  upon  the  trial,  had  no  right  of  property  in  the  > 
note.  He  was  not  the  legal  holder,  beoause  the  assignment  to  him 
was  a  nullity ;  and  he  had  no  more  right  to  sne  the  defendants  than 
if  the  name  of  the  payee  had  been  fo^ed.  To  give  effect  to  soch 
eontraotf  would  lead  to  the  greatest  abuse  and  oppresaioB,  and  would 
be  anfi^ring  the  proviaion  of  a  very  beneficial  atatute  to  be  eluded.  j 
Motion  to  set  aaide  the  nonsiiit  ought  to  be  denied. 

Motion  denied.' 

1  Uwi,  ToL  L  p.  910.  *  10  Co.  101  b. 

■  To  the  iMM  effect  are  Bullock  v.  Dodd*,  S  B.  &  Aid.  358 ;  Gklther  v.  Fumera  Q 
Bulc,  1  Fet.  87;  NIchoU  v.  Feanan,  T  Pet  108,  100;  Freeoua  v.  Brittin,  2  Hut. 
lel  Itmbte] ;  CuweU  n.  Central  S.  B.  60  Ga.  TO  (HmUi) ;  Llo; d  r.  Kead,  2  Conn. 
ITS  (femtfa) ;  Batei  n.  Butler,  46  Me.  S8T  (xnnUf]  ;  Qa^  *.  EJng*l«7, 11  All.  846; 
Adamiv.  Bowan,  IS  MiM.0S4;  Kewmano.  Wlllianu.Sa  Mlaa.  213;  Lowee  b.  Maa- 
■ando,  ia/ra,  478;  In  which  caie*  the  tnotler  waa  abaolatel;  Toid  for  lUegalltj.l] 
See,  howeTet  Nat.  Pembertou  Bank  d.  Porter,  ISS  Mu«.  888,  where  the  conrt  belcffl^ 
that  a  national  bank  which  had  pnichaaed  a  note  might  mdntaln  an  action  thereon  i 
■galnit  prior  partiea,  erea  though  the  bank  might  be  prohibited  tj  law  from  acquire  '■  ^ 
iDganyleBaltidetoorbeti^dallutarMtiDtheDOle.    Id  O^  Bank  v.  Perkiiu,  29JJ 
N.  T.B64,Uwaieren  held  that  the  trntabrof  anotehrannnaDtboriiedBgeDtwaiild  ^ 
enaUe  a  trMufaree  to  ane  npoo  the  note  nnleai  the  printdpal  aMerted  fall  claim.    It ;' 
•eemi  nnneceetary  to  add  that  neither  ol  tbeae  caiea  can  be  aupported  upon  on;  '^ . 
prindple  either  ol  the  common  law  or  the  law  merchant.    And  the  diela  in  Collier  U 
V.  NeTin.  8  DeT.  aO,  Sa;  ».  HcUIttan,  2  Jonei  {N.  Ca.)  277,  Cowlei  v.  UcTlckiu-, 
8  Wte.  726,  and  the  decUlcDa  in  Lee  d-  Ware,  1  HUl  (8.  Ca.)  818,  Street  v.  Wangh, 
4S  Vl  398,  teem  equallj  open  to  erlUdim. 

Where,  Iiowerer,  the  tt«i>*fer,  althoagh  nnlawfnl,  yet  paaie*  the  title,  c  g.,  aV 
tranifer  on  Snnday,  the  Iraniteree  ma^  toe  prior  paiHei  to  the  paper,  although  be  1 
conld  maintain  do  action  againit  hi«  trantfeirer  dther  oo  the  paper  or  to  reosraf  H 
fail  moner  paid.  Benaon  o.  Drake,  UMe.  666,  ii  enfra,-  bnttt  ia  lieiiertd  that  ttisJl 
seMwUlnotbegcDaraUrfoUowad.  — Ed.  " 
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ASA  A.  PKOUTT  v.  DWIQHT  ROBERTS.  ;<Uu  i    £i  *  i  !>•■  *  ' 

br  TBB  SoPBKicB  Jddiciai.  Cooxt,  Hasbacbubbtts,  SsPTuami'V  rut^'^t"' 

Tbeh,  1860.  -^vWlut't  fl .  •     A  ■   ■  ',' 

Iftparfed  in  6  Cuwbiv,  IB.]  Clrt^iii-jt   -(^^t  yjii/ ■ 

Tbib  vaa  &n  action  of  aMumpiit  on  a  promisaory  note  rigiiSa  by  th« 
defendant,  payable  to  Daniel  Whitney  or  order,  on  demand,  tad  in- 
dorsed by  Whitney.  The  note  was  dated  on  the  12tb  of  Almost,  1849, 
and  was  pat  in  snit  on  the  22d  of  October  folloiring. 

The  defendant  pleaded  the  general  iseae,  and  offered  evidence  to< 
prove  that  tbe  note  declared  on  was  still  tbe  property  of  Daniel  Whit- 
ney, the  payee,  and  was  never  legally  transferred  by  him,  but  was  got 
oat  of  his  possession  by  false  and  frandnlent  pretences,  by  Hart  and 
Forbes,  who  represented  that  they  hod  (700  deposited  in  the  savings- 
bank  in  Greenfield,  which  they  woald  draw  oat  and  loan  to  bim,  if  he 
nroald  give  them  the  note,  by  means  of  which  pretences  they  got  pos- 
searioQ  of  the  same ;  that  these  representations  were  false ;  that  Hart 
and  Forbes  had  not  and  never  had  any  money  deposited  in  the  sav- 
mgs-b&nk ;  that  tbe  plaintiff,  at  tbe  time  he  got  poaseanon  of  the 
note,  knew  that  the  same  was  thus  frandulently  obtained  from  Whit- 
ney; and  that  he  obtained  it  for  a  small  condderatioD,  mnoh  leas  than 
baU  the  sum  for  which  it  was  ^veo. 

The  preaidiag  judge,  Hellen,  J^  raled  that  tbe  above  facts,  if 
proved,  wonld  not  constitute  a  defence  in  behalf  of  tbe  defendant. 
A  verdict  was  thereupon  rendered  for  the  plaintiff,  and  the  defendant 
excepted. 

&.  Qrmn^  for  the  defendant,  cited  Wbitwell  v.  Vincent,  4  Kok. 
449;  MoKenzie  v.  HcRae,  8  Porter,  70;  Thnrrton  v.  Bl&nchard,  22 
Bok.  18 ;  Stevens  v.  Austin,  1  Met.  657 ;  Ash  v.  Patnam,  1  Hill,  802. 

O.  T.  Davit,  for  tbe  pluntiff.  , 

By  ths  Coubt.    The  directions  we  think  were  right :  the  plaintiff 
proved  a  legal  title  to  the  note,  and  the  facts  proposed  to  be  proved 
by  the  defendant  oould  afford  bim  no  ground  of  defenoe.    It  was  no    | 
band  upon  the  defendant ;  he  was  called  upon  to  pay  only  what  he    ' 
had  tmdertaken  to  pay ;  and  payment  to  tbe  plaintiff  would  be  a  good    1 
disciiarge.*  Jvdgmtnt  on  tht  verdict.' 

1  Knlgbli  >.  Pntmm,  S  Flok.  181. 

'  Cairier  ».  Sear*,  4  AIL  386;  Tohasn  «.  Gibson,  1  Ball,  SOB; 
^MHow.Fr.2T0;  Brown «.  Penfldd, SS N.  T. 478,  aeetrti- 
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MhU  of  Traiufer —  (continued). 
(«]  Covmor  of  IAws. 

DE  LA  CHAUMETTE  e.  THE  BANK  OF  ENGLAN1X 

In  thk  Ejno'b  Bxmch,  May  6, 1831. 

IRepmttd  in  S  BanwwaA  ^  Jdti^iAw,  SS6.] 

Tboteb  for  a  bank-note.  Plea,  not  gnilty.  At  the  triitl  befor* 
Lord  Tenterden,  C.  J.,  at  the  London  eittJngH  after  Michaelmas  tenn, 
1829,  the  jury  fonnd  a  special  verdict,  Betting  out  the  following  facts : 
One  George  Haselton,  on  the  28th  of  Febmaiy,  1826,  was  lawfullj 
possessed  of  the  bank-note  in  the  deolaration  mentioned ;  and,  whilst 
he  was  so  possessed  thereof,  some  person  or  persons  to  the  jurors  un- 
known, on  the  day  and  year  last  aforesaid,  feloniously  stole,  took,  and 
earned  away  the  same  from  the  sud  George  Haselton.  The  said 
Bank  of  England  note  afterwards  was  in  the  hands  of  M.  Emeri^e, 
a  money-changer  of  respectability,  and  of  great  business  at  Paris,  in 
the  kingdom  of  France.  Messrs.  Odier  &  Co.,  bankers  at  Paris,  being 
desirons  of  making  a  remittance  of  English  money  from  Paris  to  the 
plaintiff,  L.  A.De  la  Chanmette  (who  then  resided  and  carried  on  the 
trade  of  a  merchant  in  London,  and  to  whom  Odier  &  Co.  were  then 
indebted  in  respect  of  transactions  in  business  between  them,  in  the 
sum  of  £1700)  afterwards,  on  the  21at  day  of  May,  1827,  purchased 
from  the  said  M.  Emerigue  for  that  purpose,  among  other  English 
money,  the  said  bank  note,  in  the  usual  course  of  business,  and  for  a 
Talnable  consideration,  computed  at  the  then  rate  of  exchange  between 
Paris  and  London.  Odier  Ai  Co.  afterwards,  on  the  22d  day  of  May 
in  the  same  year,  in  the  regular  course  of  business,  remitted,  on  the 
general  account,  the  sum  of  £1008  in  English  money  and  bank-notes, 
whereof  the  bank-note,  BO  purchased  as  aforesaid,  was  one,  from  Paris 
to  L.  A.  De  la  Chanmette,  then  being  in  London,  who  received  into 
possession  the  last.mentioned  Bank  of  England  note,  and  retained  tb« 
same  in  his  possesdon  from  thence  continually,  ontil  and  at  the  time 
of  the  conversion  and  disposal  of  the  same,  hereafter  mentioned.  At 
the  respective  times  of  the  aforesaid  purchase  and  remittance,  it  was 
the  practice  for  persons  travelling  from  this  country  into  France  to 
take,  for  the  purpose  of  paying  their  expenses,  bank-notes ;  and  for 
person!  reuding  or  domiciled  in  France  to  receive  the  same  in  pay- 
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mcDt.  At  the  respeotire  times  of  the  aforesaid  porchaM  and  remit- 
tanoe,  it  vas  also  the  nsaal  practice  in  Paris  for  bankers  or  other  per- 
sons to  make  remittances  from  Paris  to  persons  residing  in  Engbuid, 
in  English  mone^  and  bank-notes ;  and,  for  the  purpose  of  making 
such  remittances,  to  pnrohase  of  the  money-changers  in  Paris,  at  the 
rate  of  exchange  between  Paris  and  London  for  the  time  being,  Eng- 
lish money  and  bank-notes.  After  the  bank-note  in  the  declaration 
mentioned  had  been  so  remitted  as  aforesaid,  and  the  said  L.  A.  De  la 
Chsomette  had  thereupon  become  poaeesied  of  the  same  in  manner 
aforesaid,  the  said  goTemor  and  company,  at  the  request  and  instance 
of  the  said  Qeoige  Haselton,  converted  and  disposed  of  the  same  to 
their  own  nse. 

The  case  was  now  argued  by 

I'latt,  for  the  plaintifL  Tfae  general  mle  as  to  a  bill  or  note  assign- 
able by  doliTory,  and  lost  by  theft  or  accident,  is  that  the  thief  or 
finder  may  confer  a  title  by  transferring  it  (though  if  it  be  assignable 
by  indorsement  he  cannot).  Hiller  t>.  Race,  Grant  v.  Vaughan,  Pea- 
oook  r.  Rhodes.  And  the  transferee  has  a  good  title  to  it,  provided  it 
came  into  his  possession  bona  fide,  and  for  a  valuable  consideration. 
Here  it  is  found  that  Odier  &  Co.  took  the  promissory  note  in  the 
.  ordinary  course  of  transfer.  [Pabse,  J.  It  is  not  found  that  the 
promissory  note  was  transferred  in  France.  That  is  not  disputed.] 
(He  was  then  stopped  by  the  court.) 

I^'oOett,  contra.  The  rule  relied  upon  applies  to  negotiable  instru- 
ments. If  this  was  a  negotiable  instrument  in  France,  and  the  plain- 
tiff gave  value  for  it,  he  might  sue  on  it,  notwithstanding  the  fact  of 
its  having  been  stolen.  If  it  was  not  a  negotiable  instrument  there, 
bat  a  mere  chattel  or  seonnty,  like  a  bond  or  note  not  negotiable,  no 
property  passed  by  the  delivery;  but  it  remains  in  Haselton,  from 
whom  it  was  stolen,  because  the  property  in  such  a  chattel  is  not 
altered,  except  by  sale  in  market  overt.  Now  a  promiHSory  note  is 
not  negotiable  by  the  custom  of  merchants,  but  was  made  so  in  this 
conntry  by  the  statute  ot  S  A  4  Anne,  c.  9.  The  question  hero  is 
not  whether  that  statute  applies  to  render  notes  made  in  a  foreign 
ooontry  transferable  in  England  when  indorsed  in  this  country,  as  in 
Hilne  t>.  Qraham,  Bently  v.  Northouse;  but  whether  a  promissory 
note  made  in  this  country  and  indorsed  or  delivered  abroad  passes  by 
each  indorsement  or  delivery.  Before  the  statute  of  Anne,  a  promia- 
•ory  note  was  only  evidence  of  a  debt,  and  uot  a  negotiable  security. 
Boiler  0.  Cripps.  It  was  not  transferable  by  iudorsement  or  delivery. 
The  preamble  of  the  statute  of  Anne  shows  that  that  was  the  state  of 
the  taw.  Tlat  statute  makes  promissory  notes  negotiable  in  England, 
{n  the  same  manner  as  inland  bills  of  exchange.    It  therefore  makes 
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them  tranaferable  by  indorsement  in  EngUnd;  but  in  Frsow,  or  any 
other  oountiy,  a,  promissory  note  vonld  continue  whiit  it  WM  before 
the  statute,  a,  mere  chattel.  In  Carr  v.  Shaw,>  the  court  intimated  a 
strong  opinion  that  tbe  statute  did  not  apply  to  foreign  bUls.  In 
Milne  t>.  Graham  and  in  Bentley  v.  Kortbouee,  a  foreign  note  was 
held  to  be  negotiable  in  England  by  indorsement,  beoaose  the  statnte 
made  all  promisaory  notes  transferable  in  England.  But  the  act  did 
not,  and  could  not,  make  them  transferable  in  a  foreign  country.  It 
is  not  found  what  the  lair  of  France  is ;  and,  in  the  absence  of  proof 
to  iJbe  contrary,  which  the  plaintifE  ought  to  have  given,  it  may  be 
assumed  that  the  law  of  France  does  not  autbonze  the  transfer  <A  » 
promissory  note  by  indorsement  or  delivery. 

LoKP  Tbntbkdxn,  C.  J.  An  inland  bill  of  exchange  was  tranifer- 
able  here  before  the  statute  of  Anne,  by  the  custom  of  merchants, 
which  was  part  of  the  common  law  introduced  into  this  oountry,  in 
oonsequenoe  of  the  practice  in  other  countries.  If  an  inland  bill  of 
exchange,  drawn  and  accepted  in  England,  geta  to  Paris,  it  is  tin< 
doobtedly  negotiable  there  by  the  custom  of  merchants ;  and,  if  so, 
what  is  the  efEeot  of  the  statute  of  Anne  aa  to  promisaory  notes  f  It 
expressly  recites  that  it  was  passed  to  the  intent  to  encourage  trade 
and  commerce,  which  would  be  much  advanced,  if  such  notes  should 
have  the  same  effect  as  inland  bills  of  exchange,  and  should  be  nego- 
tiated in  like  manner.  The  object  clearly  was  to  make  promissory 
notes  negotiable  like  English  bills.  If,  therefore,  English  bills  of 
exchange  were  negotiable  when  abroad,  these  notes  ought  to  be  so 
likewise,  in  order  to  satisfy  the  intention  of  the  legislature ;  and  I 
find  nothing  in  tbe  enaoting  part  of  the  statute  to  restrain  their  nego- 
tiability to  England.  A  note  payable  to  bearer,  therefore,  is  transfer- 
able abroad,  just  as  an  English  bill  of  exchange  drawn  in  England,  and 
remitted  to  a  foreign  country,  would  be.  It  may  be  true  that  great 
injury  has  been  suffered  of  late  by  tbe  facility  enjoyed  of  sending 
Stolen  notes  abroad ;  but,  on  the  other  hand,  the  negotiability  of  Eng- 
lieh  notes  in  foreign  countries  is  a  great  convenience,  as  it  saves  the 
'  necessity  of  carrying  abroad  specie.  The  judgment  of  the  court  must 
be  for  the  plaintiff. 

T.TT"i7.TiTHT,y,  J,  The  statute  makes  promissory  notes  transferable 
in  the  same  manner  aa  inland  bills  of  exchange ;  and  it  seems  to  me, 
therefore,  that  it  makes  them  transferable  in  a  foreign  country  in  the 
same  manner  as  inland  billa  undoubtedly  are  by  the  custom  of  mer- 
chants. It  follows  that,  sinoe  the  statute,  a  note  made  in  England, 
usignable  by  delivery,  will  pass  aa  cnrrency  abroad  as  well  as  here. 

>  B.  B.  H.  SO  a.  S.    Bsfte}'  oa  BiUi,  6th  ed.,  p.  26 
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pABKx,  J.  The  qneation  is,  whether  the  plaintiff  had  the  legal 
interest  in  this  promiaBory  note ;  and  I  have  not  the  least  donbt  that 
he  had  by  the  expresa  words  of  the  statute  of  Anne.  That  statatc 
enaots  that  all  notes  in  writing,  whereby  any  person  prumiscs  to  pay 
to  any  other  person  or  persons,  his,  her,  or  their  order,  or  nnto  bearer, 
any  ram  of  money  mentioned  in  such  note,  shall  be  constraeii  to  be 
by  virtue  thereof  dae  and  payable  to  any  such  person  to  whom  the 
same  is  made  payable,  and  also  every  such  note  shall  be  awignable  or 
indorsable  over  in  the  same  manner  as  inland  bills  of  exchange  are  or 
may  be,  according  to  the  cnstom  of  merchants.  Here,  therefore,  who- 
ever was  the  bearer  of  the  note  may  sue,  nnless  it  be  shown  that  the 
note  was  not  obtained  dona  Jtde,  and  for  valnable  consideration.  It 
was  so  obtained  here ;  and  it  comes,  therefore,  within  the  express 
words  of  the  statute.  A  holder  of  an  inland  bill,  indorsed  to  him  in 
France,  woold  nndoabtedly  be  entitled  to  recover  on  it.  If  the  effect 
of  the  statnte  were  to  make  promissory  notes  transferable  in  England 
only,  the  oironlation  of  snob  notes  as  this  would  be  much  impeded,  for 
tbe  property  in  a  bank-note  (remitted  to  a  foreign  conntry)  wonld 
always  remiun  in  that  person  who  was  the  last  bearer  in  England ; 
and  it  might  be  extremely  difficult  to  say  who  he  was.  I  think  thac 
this  note  was  transferable  in  France  by* delivery;  and  it  is  very  ben^ 
flcial  to  the  bank  that  that  should  be  so,  for  it  is  their  interest  that 
tlieir  notes  should  hare  the  most  extensive  circulation. 

Pattbsos,  J.  The  qnestion  between  the  parties  is  reduced  to  this, 
whether  »  note  made  in  England  can  be  transferred  in  a  foreign 
oonntiy.  There  is  no  Umitation  in  this  respect  by  the  statnte  of 
Anne,  for  notes  are  made  transferable  in  the  same  manner  as  inland 
Inlls  of  exchange.  And  aa  an  inland  bill  of  exchange  (remitted  to  a 
foreign  country)  would  be  negotiable  by  the  custom  of  merchants,  it 
follows  tliat  promissory  notes  are  so  by  the  statute. 

J\tdgmnntfor  tAeptaintiff? 

1  BoberUoD  v.  BnraeUn  (Cowl  of  Seuton),  fl  D.  17 ;  1  Bou,  L.  C.  612,  •.  «.  [ 
Pi«dd«it  V.  Minor,  17  Hiw.  CM  (wmUe) ;  Foiter  r.  Simmaiu,  40  HUi.  685  (mmU«)  ; 
Once  >.  Hmmuh,  a  Joom  (N.  Ck.),  M;  Lwka  i>.  GUchiiJt,  2  Dst.  TS;  Btddlokn 
JiMM,  S  Ind.  107,  MMrrf.  — ito. 
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TRIMBEY  V.  VIGNIER. 

In  tbe  Comioir  Tlkh,  Jum  9,  18S4. 

[BejKTttd  IN  1  Bingham,  New  Com*,  151.] 

Thu  action  vaa  brought  in  Febrnary,  18S8,  by  the  plalnti£E,  as 

EDgliflhmui,  resident  in  London,  ae  holder,  against  the  defendant  as 

the  maker  of  two  pronuMorj'  notes  (one  for  610  francB,  the  other  tot 

800),  in  the  following  form :  — 

"  A  la  fin  Decembre  prochub  je  payerai  it  I'ordre  de  M.  Burillon  la 
somme  de  aix  cents  dix  franca  valenr  eo  marohandise. 

"  Paris,  le  10  JuiUet,  1829. 
**  B.  P.  610  francs.  "  E  YtamsB, 

"  Kue  Sl  Denis,  198." 
Indorsed, 

"  Fayex  k  M.  Dnrant  valenr  en  compte. 
Paris,  le  80  Joillet,  1829.  "P.  BnuixoN. 

u  Je  garantis  ft  M.  Dnrant  le  protftt  et  la  d^nonciation  dn  present 
Inllet,  oomme  B*il  arait  kxA  fuC,  le  dispensant  de  ces  formalitSs. 
*<  Paris,  le  denx  Janvier,  1880. 

**  P.  Bintn.Loir. 

"  P.  DuBiNT." 

At  the  trial,  before  Bosanqaet,  J.,  the  plaintiff  produced  the  notes, 
which  were  on  anstamped  paper,  and  proved  the  handwriting  of  the 
respective  parties,  and  the  value  of  the  notes  in  English  currency. 

The  defendant  then  called  a  witness,  who  stated  himself  to  be  an 
OBOoat,  and  that  he  had  practised  aa  such  upwards  of  twenty  years, 
and  was  then  attaobed  in  that  capacity  to  the  French  consulate  ia 
London ;  that  he  was  conversant  with  the  laws  of  France ;  that,  by 
the  law  of  France,  a  protest  must  always  be  mqde,  and  that  no  action 
eonld  be  maintuned  opon  promissory  notes  and  bills  of  exchange  unless 
Aey  were  protested ;  that  the  indorsement  to  the  plaintiff  being  in  blanl^ 
and  not  according  to  the  formalities  required  by  the  Code  de  Com- 
merce, articles  136-188,  was  invalid,  and  parsed  no  interest  to  the 
holder.  In  support  of  that  statement,  the  articles  in  the  Code  de  Com- 
merce above  referred  to  were  read  and  translated  to  the  jury.  By  186^ 
"  La  propri6td  d'uue  lettre  de  change  se  transmet  par  la  voie  de  Vea- 
dossement;"  187,  "  L'endoseemeut  est  dat4.  II  exprime  la  valear 
foamie,  II  6nonce  le  nom  de  celui  ft  I'ordre  de  qui  il  eet  paRs6 ; " 
188,  "  Si  I'endossement  n'est  pas  conforme  snx  dispositions  de  I'artiole 
pr6c6deiit,  il  n'opftre  pas  le  transport,  il  n'est  qu'one  procuratioD." 
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It  was  also  provod  that,  at  the  time  the  action  was  brought,  the  d«- 
fendaut  was  domioiled  and  oarriod  od  bnsiDeas  in  London ;  bat,  at  the 
time  when  the  notes  respectively  were  drawn  and  fell  due,  the  maker 
and  indorser  thereof  were  all  resident  in  France,  and  French  snbjeota. 

The  jury  fonnd,  in  reply  to  the  inqniries  of  the  learned  Judge,  that 
the  defendant  was  living  in  France  at  the  time  when  the  notes  were 
drawn,  and  when  they  fell  doe ;  that  Dnrant,  the  iQdorser,  was  also  a 
resident  in  Paris  at  the  same  time ;  that,  according  to  the  laws  of 
France,  the  indorsement  was  invaUd,  and  that  a  protest  was  necessary. 
On  that  finding,  the  learned  Judge  directed  a  verdict  to  be  entered  for 
the  defendant,  reserving  all  qnestionB  of  law ;  and  such  verdict  was 
entered  accordingly,  with  leave  to  move  to  enter  a  verdict  for  the 
piuntiff  on  the  points  reserved. 

Sabseqnently  to  the  verdict,  by  leave  of  the  court,  and  with  consent 
of  the  parties,  it  was  given  in  evidence  that  the  plaintiff  was  In  Eng- 
land when  he  received  the  bills. 

Id  the  following  term.  Toddy,  Serjt.,  moved  to  set  aside  the  verdict 
on  the  following  grounds :  — 

first,  That,  admitting  the  law  of  France  to  be  as  stated,  it  conld 
not  govern  the  right  of  parties  resident  in  England ;  the  requisites 
of  the  code  relied  upon  by  the  defendant  being  merely  municipal 
r^^Iadons. 

Secondly,  That  the  law  of  France  was  misrepreaented  by  the  de- 
fendant's witnesses. 

The  court  thereupon  granted  a  rule  calling  on  the  defendant  to  show 
cause  why  the  verdiot  should  not  be  entered  for  the  plaintiff,  or  why 
there  should  not  be  a  new  trial ;  and  directed  that,  before  cause  was 
shown,  the  opinion  of  French  advocates  should  be  obtained  as  to  the 
law  of  France  upon  the  points  at  issue. . 

Upon  the  role  coming  on  for  argument,  the  court  directed  the  oir- 
comstanceB  to  be  set  forth  in  a  spedal  oaae,  and  that  it  should  ooutaia 
any  opinions  of  French  advocates  which  had  been  taken  on  either  side 
np  to  that  period. 

The  opinion  obtained  by  the  pluntiS  as  to  the  indorsement  in 
blank  — the  only  point  on  which  the  court  pronounoed  judgment  — 
was  as  follows :  ■— 

"  This  <nraumetance  was  no  obstacle  to  Mr.  Trlmbey's  right  of  action, 
for  the  138th  article  of  the  Code  de  Oommerce  thus  expressed :  *If 
the  indorsement  is  not  conformable  to  the  requisition  of  the  pre- 
ceding article,  it  does  not  operate  as  a  transfer  of  interest,  but  only 
as  a  procuration,'  is  only  aviulable  on  behalf  of  the  party  makii^ 
the  indorsement  in  blank  aguDSt  the  immediate  holder  under  snoh 
indorsement.     It,  however,    tibe   bolder  under  an   indoreement  in 
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blank  does  not  proceed  Bgtunit  the  part^  immetliatoly  iodomag  to 
him,  bnt  againBt  the  maker  of  tJie  note,  or  against  the  parties  who 
have  made  regular  indorsements,  neither  the  maker  nor  such  parties 
ean  avail  themselves  of  the  provision  of  th«  138th  article  of  the  code. 
Upon  this  point  the  jury  has  been  completely  led  into  error. 

"  Paris,  the  21st  of  May,  1888.  Blaschex." 

An  opinion  had  been  obtwned  by  the  defendant  prior  to  the  period 
when  the  rule  niti  oame  on  for  argument,  which,  as  to  the  indon»- 
ment  in  blank,  was  as  follows :  — 

**  There  is  no  doubt  that,  according  to  the  French  law,  an  indorse 
ment  in  blank  is  insufficient  to  transmit  regaUriy  the  property  in  B 
bill  of  ezchango  or  promissory  note.  The  Code  de  Commerce  ia  pre* 
^M  on  this  point.  Art.  187  says:  'The  indorsement  is  dated;  it 
expresses  the  value  given  for  it,  and  states  the  name  of  him  to  whose 
order  it  is  passed.*  The  art.  188  adds:  'If  the  indorsement  is  not 
conformable  to  the  preceding  article,  it  does  not  operate  as  a  transfer,— 
it  is  only  a  procuration.* 

«  Paris,  the  2lBt  of  October,  1888.  Vbbvooet." 

The  various  authorities  in  the  French  law  as  to  indorsement,  which 
were  relied  npon  in  favor  of  the  defendant,  are  to  be  found  in  the 
Code  de  Commerce,  arts.  136-139,  and  art.  110. 

The  qnestions  for  the  opinion  of  the  court  were :  — 

First,  If  the  oorrect  Donstniotion  of  the  terms  of  the  Code  de  Com- 
merce which  apply  to  the  oircnmstances  in  this  action  were  such  as  to 
prevent  the  pluntiff  from  enforcing  payment  against  the  defendant  in 
the  ooorta  of  France,  would  the  law  of  France  govern  the  rights  of 
the  parties  nnder  the  dronmstanoes  of  this  case  f 

Secondly,  If  the  decision  of  this  case  were  to  depend  upon  the  terms 
of  the  Code  de  Commerce,  then  the  court  was  to  say  how  far  the 
Articles  of  the  code  relied  upon  by  the  defendant  applied  to  the  cir> 
oamstances  of  this  case,  and  whe^ier  a  correct  construction  had  been 
put  npon  such  articles  by  the  evidence  and  opinions  produced  by  the 
respective  parties. 

If  the  court  shonld  be  of  opinion  that,  nnder  the  oircnmstances,  the 
pluntift  ought  to  have  recovered,  then  a  verdict  was  to  be  entered  for 
him ;  if  not,  the  verdict  for  the  defendant  was  to  stand. 

The  ease  was  aigued  in  Baster  term. 

Toddy,  Seijt.,  for  the  plaintiff.  Admitting,  for  the  sake  of  ai^pa- 
ment,  that  Trimbey  conid  not  have  sued  the  defendant  in  the  French 
oonrts,  b^'oaose  Dnrant*s  iadorsement  ia  not  conformable  to  the  137tb 
article  of  the  Code  de  Commerce,  he  may  nevertheless  sue  in  the 
Gn^^ish  coiirte,  where  an  iadonement  in  blank  operates  as  a  complete 
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tnuufer.  'Rh  interpretatioii  of  &  oontnct  ifl  goTemed  by  the  law  tA 
the  country  in  which  the  contract  iB  made ;  but  the  jndi<»al  prooedore 
applicable  to  tt  depends  on  the  law  of  the  ooantrf  in  which  the  action 
is  broBght.  Huberns  de  Confliotn  Legam,  tit.  8,  3  7  :  "  Receptum  est 
optimft  rattone,  ut  in  ordinandis  judiciia,  loci  oonsnetudo  ubi  agttur, 
etei  de  ne^tio  alibi  celebrato,  spectetar,  ut  dooet  Sandius,  lib.  1,  tiu 
12,  def.  6,  nbi  tradit,  etiam  in  ezecutione  sententite  alibi  laUe,  aorvari 
jus  loci  in  qao  fit  execntio,  non  nbt  res  judicata  est."  De  la  Vega  v. 
Vianna,*  Britiah  Linen  Company  v.  Drnromond,'  WilliantB  v.  Jooea,* 
Wynne  v.  Jaakaoa,*  Shaw  r.  Harvey,*  Doe  v.  Yardill.*  And  tb« 
objection  taken  on  the  part  of  the  defendant  does  not  apply  ad  valorem 
contraeKU,  but  ad  modum  aotionit  inatituendcB. 

i^^fhen,  Serjt.,  for  the  defendant.  The  objection  applies  advaiorem 
etmtract&t,  and  not  ad  modum  actionia  itutituendm ;  for,  if  the  in- 
doTBement  be  not  in  conformity  with  the  French  code,  no  interest 
passes  to  the  bolder,  and  oonsequently  there  is  no  oontxact  between 
him  and  the  maker.  To  ascertain  whether  there  be  any  contract  or 
not  between  the  parties,  we  must  resort  to  the  law  of  tbe  country 
where  the  contraet  was  made.  Lacon  v.  Higgins,'  Dalrymple  v.  Dal- 
rymple.'  So,  for  the  construction  of  the  contract,  Talleyrand  v. 
Boulanger;'  and  tbe  right  of  action  upon  it,  Burrows  v.  Jemiuo,** 
Ballantine  v,  Golding  (cited  in  Smith  tt.  Bnchanan),"  Solomons  v. 
Ross  (cited  in  FoUiott  v.  Ogden),'*  Potter  v.  Brown,"  Clegg  ti.  l>vy." 
For  the  maker  cannot  be  supposed  to  have  contemplated  that  he 
would  be  subject  to  rights  of  action  according  to  the  law  of  England  ; 
and,  if  the  foreign  law  furnish  the  rule  on  one  point,  it  must  also  fur- 
nish it  on  tbe  others.  Tenon  v.  Mars,'*  Innes  v.  Duulip.>*  In  Shaw 
V.  Horrey,  Lord  Teoterden  decided  in  effect  that  the  contract  was  not 
a  foreign  contract.  Tbe  British  Linen  Company  n.  Drummond  is  a 
deoiaioD  on  tbe  Statute  ol  Limitations,  wliioh  affects  only  Umpua  et 
modum  actionu/  and  De  la  Vegu  f.ViaDna  turned  on  the  same  dis- 
tinction. The  question,  therefore,  turns  on  the  construction  of  the 
187tfa  and  ISStb  articles  of  tbe  Code  de  Commerce.  Kow,  the  I88th 
article  is  express  and  without  qualification,  that  an  indorsement  in 
Uank  does  not  operate  aa  a  transfer  of  the  note ;  and  Pothier,  in  his 
oommentary  on  the  article  (4th  toL,  edit.  Dnpin,  1827),  says  that  tbe 
ollject  of  the  law  is  to  prevent  fraud  agtunst  the  creditors  of  Uift 
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Indoner,  and  catea  HeineodoB  to  show  that  an  indorsement  in  blank 
paweB  no  property.  It  vas  a  mere  proooration,  and  a  procurator  can- 
not Bue. 

Taddy,  in  repl^.  Patlliet,  Mannel  de  Droit  FrauQais,  p.  1225,  K  ^  8, 
ID  a  note  to  article  188,  gireB  a  different  view  of  the  law  of  France  u 
to  a  blank  indorsement :  "  L'aoc«ptflur  ne  pent  se  refoser  an  paiement 
d'ane  letCre  de  change,  aons  le  pr^texte  qae  I'ordre  est  en  blano.  Lm 
endoseeura  et  leor  orSanoiers  sont  les  seals  qui  puissent  faire  valolr  o« 
ftioyen."  "  L'endoasement  en  blano  pent  valotr  autrcment  qae  comme 
proonration.  II  peat  valoir  comme  titre  propre  et  personnel  au  porteur, 
■'il  est  constant  qae  I'effet  endossi  en  blano  fat  remis  au  porteur  avee 
I'intention  de  la  Baisir  da  titre ;  par  exemple,  poor  Ini  servir  de  garantie 
des  vdeora  qall  aar^t  foamies  an  eonsoriptenr  de  I'effet." 

It  it  can  confer  a  title  on  the  holder,  why  not  a  title  to  sue  alaot 
For  if  the  indorser  can  transfer  the  property,  the  indorsee  must  have 
the  right  to  obtain  it.  But  indorsement  is  a  mere  formality,  and  not 
of  the  essence  of  the  contract,  and,  therefore,  the  mode  of  proceeding 
upon  it  most  be  determined  by  the  law  of  the  country  in  which  the 
action  is  brought.  Huber,  pp-  588,  640.  Dalrymple  v.  Dalrymple  was 
a  ease  concerning  marriage,  which  is  a  ttatut  and  not  a  mere  contract ; 
and  Potter  v.  Brown,  and  most  of  the  other  cases  cited  for  the  defend- 
ant, turned  on  the  law  of  bankruptcy,  in  which  the  ooorts  here  hare 
nlwaya  given  effect  to  the  regulations  of  other  countries. 

Our.  adv.  vult. 

TiKDAi,  C.  J.  The  point  which  has  been  reserved  for  consideration 
in  Uiis  case  is  whether  the  plaintiff,  under  the  circumatances  stated 
in  the  special  case,  is  entitled  to  muntain  this  action  in  an  English 
court  of  law  in  his  own  name?  For,  as  to  the  several  other  objections 
which  have  been  raised,  the  view  which  we  have  taken  of  the  ques- 
tion above  adverted  to  renders  it  nnnecessary  for  ob  to  give  any 
opinion. 

The  promissory  note  was  made  by  the  defendant  in  France ;  and  it 
was  indorsed  in  blank  by  the  payee  in  that  ooantry,  each  of  the  parties 
—  the  maker  and  the  payee  —  being  at  the  respective  times  of  making 
and  indorsing  the  note  domiciled  in  that  country.  The  first  inquiry, 
therefore,  is  whether  this  action  could  have  been  mainttuned  by  the 
plaintiff  ^^inst  the  defendant  in  the  courts  of  law  in  France. 

Upon  this  point  of  French  law,  the  opinions  of  the  foreign  advocates, 
which  have  been  taken,  by  consent,. since  the  trial  of  the  cause,  nppeai 
to  be  contradictory ;  but  as  each  of  them  founds  his  opitiion  on  the 
Code  de  Commerce,  arts.  187, 188,  we  feel  ourselves  at  liberty  to  refer 
to  the  text  of  that  code,  in  order  to  form  our  own  judgment  on  the 
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point.  And,  upon  reference  thereto,  we  think  the  langfnage  of  the  ood« 
it  clear  snd  express,  that  an  indoraement  in  blank  —  that  is,  without 
oontuping  the  date,  the  oonBideration  p&id,  or  the  name  of  the  part3r 
to  whoee  order  it  IB  passed  —  does  not  operate  aa  a  transfer  of  the  note  : 
h  is  but  a  proouration.  And  the  language  of  the  code  being  general, 
and  nnreetricted  by  saj  eipressions  which  confine  its  operation  to 
questions  between  the  indorsee  and  the  indorerr  of  the  note,  we  think 
that,  if  an  action  had  been  brongbt  in  any  of  the  courts  of  law  in 
Franoe  against  the  maker  of  the  note,  it  would  hare  been  held  not  to 
be  maintainable  in  the  name  of  the  plaintiff,  but  that  he  should  have 
tued  in  the  name  of  the  last  indorser  by  procuration. 

The  question,  therefore,  becomes  this :  Supposing  such  rule  to  pr^ 
Tul  in  the  French  courts  by  the  law  of  that  country,  is  the  same  rule 
to  be  adopted  by  the  English  courts  of  law,  when  the  action  is  brongbt 
here,  the  law  of  England  applicable  to  the' ease  of  a  note  indorsed  in 
blank  in  England  allowing  the  action  to  be  brought  in  the  name  of 
the  holder? 

The  role  which  applies  to  the  case  of  contracts  made  in  one 
oonntry,  and  put  in  anit  in  the  coarts  of  law  of  another  country, 
appears  to  be  this,  that  the  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  country  where  the  contract  was  made  (lex 
loci  contraclfU) ;  the  mode  of  laing,  and  the  time  within  which  the  action 
must  be  broaght,  must  be  governed  by  the  law  of  the  country  where 
the  action  is  brought  {in  ordinandia  Jvdiciii,  loci  coneuetudo,  ubi 
agitur).  See  Hnberi  Pmlectiones  Civilis  Juris,  tit.  8,  De  Conflictu 
Legnm,  S  ?.  This  distinction  has  been  clearly  laid  down  and  adopted 
in  the  late  case  of  De  la  Vega  v.  Vlanna.*  See  also  the  case  of  the 
British  Linen  Company  v.  Dnimmond,*  where  the  different  authorities 
are  bronght  together. 

The  question,  therefore,  is  whether  the  law  of  Prance,  by  which 
the  indorsement  in  blank  does  not  operate  as  a  transfer  of  the  note, 
is  a  rule  which  governs  and  regulates  the  interpretation  of  the  con- 
tract, or  only  relates  to  the  mode  of  instituting  and  conducting  the 
•oit :  for,  in  the  former  case,  it  must  be  adopted  by  our  courts ;  in  the 
latter,  it  may  be  altogether  disregarded,  and  the  suit  commenced  in 
the  name  of  the  present  pltuntiS. 

And  we  think  the  French  law  on  the  point  above  mentioned  is  the 
law  hy  which  the  contract  is  governed,  and  not  the  law  which  regu- 
lates  the  mode  of  suing.  If  the  indorsement  has  not  operated  as  a 
transfer,  that  goes  directly  to  the  point  that  there  is  no  contract 
upon  which  the  plaintiff  oan  sue.    Indeed,  tbe  difference  in  tho  con 
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Kqn«DceB  that  would  follow,  if  the  pluntiff  saes  in  his  own  name,  ot 
iB  compelled  to  use  the  name  of  the  former  indorser  wt  the  plaintiff  by 
prooaration,  would  be  very  great  in  many  respects,  psrtionlarly  in  ita 
beariog  on  the  law  of  set-o£E;  and  with  referenoe  to  those  oonsa- 
quences,  we  think  the  law  of  France  falls  in  wkh  the  distinotion  above 
liud  down,  that  it  is  a  law  which  governs  the  contract  itself,  not  merely 
the  mode  of  suing. 

We  therefore  think  that  onrconrta  of  law  must  take  notice  that  the 
phuntiff  conld  have  no  right  to  sue  in  his  own  name  upon  the  xintraiA 
in  the  courts  of  the  country  where  snoh  contract  was  made  ;  and  that 
mob  being  the  case  there,  we  most  hold  in  oar  oonrts  that  he  cao  have 
no  right  of  soing  here. 

JitclffmeiUfor  Ae  d^endauL 


LEBEL  .Aim  Another  v.  TT7GEER. 

Ik  the  Qcbbn'b  Bekcb,  Notsubeb  27,  1867. 

IRqKaiai  U  Law  Repvlt,  S  Queea't  BtniA,  TT.| 

Declabatioit  that  certain  penons  trading  by  the  style  of  Cresswell, 
Cavemier,  &  Co^  on  the  29th  of  August,  1866,  by  their  bill  of  er- 
ohange  directed  to  the  defendant,  required  the  defendant  to  pay  to 
their  order  £1,000,  on  the  15tb  of  October  then  next ;  that  the 
defendant  accepted  the  bill,  and  the  said  persons  indorsed  it  to  the 
plaintiffs  j  but  the  defendant  did  not  pay  the  same. 

Pleas :  5.  That  the  indorsement  was  made  in  France,  and  subject 
to  the  law  of  that  country,  and  the  indoraement  has  not  transferred  to 
the  plaintiffs  a  right  of  suing  on  the  bill  in  their  own  names,  the  in- 
dorsement not  being  conformable  to  the  law  of  France,  whereby 
indorsements  of  bills  of  exchange  must  be  dated,  and  must  express 
the  consideration  or  value  of  such  indorsement  and  the  name  of  the 
indorsee,  and  whereby  an  indorsement  not  conformable  thereto  does 
Dot  operate  to  transfer  luch  right  of  suit.  7.  Repeating  the  all^a- 
tiOQS  in  the  fifth  plea,  and  that  the  drawers  indorsed  the  hill  imme- 
diately  to  the  plaintifis,  and  the  plaintiffs  and  the  drawers,  when  the  bill 
was  made  and  indorsed,  were  resident  and  domiciled  in  France,  within 
the  empire  of  France,  and  were  respectively  subjects  of  such  empire, 

lieplication  to  the  fifth  and  seventh  pleas,  that  the  bill  of  exchange 
was  drawn  in  England,  accepted  in  England,  and  payable  in  England, 
and  the  indorsement  to  the  plaintiffs  was  in  accordance  with  English 
law. 
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Demurrer  to  the  fifth  and  Mventh  pleas. 

Demurrer  to  the  replioation. 

Not.  26.  JRaymond,  for  the  pluntifEs.  The  facts  appealing  on  the 
reoord  are,  that  the  bill  was  drawn,  accepted,  and  payable  in  England, 
drawn  by  French  enbjeote,  and  indorsed  by  them  in  France  to  French 
iobjeotA,  the  indorsement  being  in  blank,  and  therefore  invalid  accord- 
ing to  the  law  of  France.  The  bill  being  drawn,  accepted,  and  pay- 
able in  England,  the  contract  was  alU^titer  an  Snglish  contract ; 
and  the  domicile  or  nationality  of  the  parties  cannot  affect  it.  The 
aedon  being  gainst  the  acceptor,  the  question  is,  what  is  the  contract 
of  the  acceptor  F  He  promises  to  pay  to  an  order  valid  according  to 
the  law  of  the  place  of  contract.  The  fas  loai  contract^  must  pre- 
vail, and  the  cironmstaoce  that  the  bill  was  negotiated  in  a  country 
where  a  different  law  as  to  transfer  prevails  cannot  affect  the  ori^al 
contract.  Trimbey  v.  Yignier  in  effect  decides  the  qnestion.  That 
was  the  oaae  of  a  fVench  promissory  note,  indorsed  in  blank  in  Franoe, 
and  the  conrt  held  that  the  law  of  France  must  override  the  whole 
contract.  In  De  la  Ghanmette  v.  Bank  of  England,  it  was  held  that 
a  promissory  note  payable  to  bearer  in  England  was  transferable  by 
delivery  in  a  foreign  country;  and  Lord  Tenterden  observeB  in  hid 
jadgment,  "  If  an  inland  bill  of  exchange,  drawn  and  accepted  in 
England,  gets  to  Paris,  it  is  undonbtedly  negotiable  there  by  the 
cnatom  of  merchants."  Story,  Conflict  of  Laws,  S  279,  after  observing 
npon  the  different  view*  of  foreign  jurists  as  to  which  law  is  to 
govern,  where  the  oontraoting  parties  are  of  different  nationalities, 
proceeds :  "  In  the  oommon  law  of  England  and  America,  all  these 
niceties  are  discarded.  Every  oontraot,  whether  made  between 
foreigners,  or  between  foreignen  and  citizens,  is  deemed  to  be  governed 
by  the  law  of  the  place  where  it  is  made,  and  is  to  be  executed. 
Hertins^  haa  pat  a  case,  where  a  ooutraot  made  in  one  country  is 
subject  to  a  condition,  and  the  performance  of  that  oondition  takes 
place  in  another oonntry,  the  laws  of  which  are  different;  aud  the 
(fnestion  is,  whether  the  laws  of  the  one  or  those  of  the  other  ought 
to  govern  the  contract.  He  answers,  the  laws  of  the  country  where 
the  oontraot  was  made,  beoaoee  the  condition  when  fulfilled  refers 
back  to  the  time  of  the  oonteaot."  In  S  S16  Oi  Story  says :  "  Aiiother 
illostration  of  the  general  doctrine  may  be  derived  from  the  case  of 
negotiable  paper,  as  to  the  binding  obligation  and  effect  of  a  blank 
indorsement."  And  he  then  cites  with  approbation  the  deoiuon  of 
Trimbey  v.  Tignier,  as  being  "  founded  in  the  true  principles  of  inter' 
natioBal  jnrispmdenoe ;  for  it  relates  not  to  the  form  of  the  remedy 
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-c  by  Google 


8M  LBBXL  AMD  AMOIBSB  P.  TUOKKa.  [OHAF.  IT. 

but  to  tlie  interpretation  and  obligation  of  tlie  oontract."  Again,  in 
I  SI 7,  Story  aajt :  "  Snppose  a  negotiable  note  is  made  in  one  0000117, 
and  is  payable  there,  and  it  is  afterwards  indorsed  in  another  conntry, 
and  by  the  law  of  the  former  oonntiy  equitable  defences  are  let  in,  in 
favor  of  the  maker,  and  by  the  latter  snch  defences  exdaded ;  what 
rule  u  to  govern  in  r^ard  to  the  holder  in  a  suit  against  the  maker  to 
recover  the  amount  npon  the  indorsement  to  him  P  The  answer  is, 
the  law  of  the  place  where  the  note  was  made ;  for  there  the  maker 
Dodertook  to  pay,  and  the  anbaeqaent  negotiation  of  the  note  did  not 
diange  his  ori^al  obUgation,  duty,  or  rights.  Aoceptanees  of  bUla 
are  governed  by  the  same  principles.  They  are  deemed  contracts  of 
aooeptanoe  in  the  place  where  they  arc  made,  and  where  they  are  to 
be  performed."  The  oontiaot,  if  there  is  one,  between  the  indorser 
and  indorsee,  can  have  no  effect  on  the  original  contract  of  the 
acceptor :  it  has,  in  fact,  nothing  to  do  with  the  matter ;  for  then 
may  be  a  transfer  of  the  right  of  snit  withoat  any  contract  or  lia- 
bility at  all  on  the  part  of  the  transferor,  as  in  the  case  of  an  in- 
dorsement tans  r«coun,  or  by  an  infant,  or  as  in  the  oase  of  Smith  t> 
Johnson. 

Kov.  26  and  27.  Bityes,  Serjt.  (HarringUm  with  him),  for  the  de- 
lendant  An  indorsement  is  a  new  oontraot,  and  is  governed  by  the 
iex  loci  conlracHltf  and  therefore  must,  in  order  to  be  valid,  have  oil 
the  tormalitiea  required  by  the  Uw  of  the  place  where  it  is  made. 
The  title,  if  acquired  at  all,  is  aoqoired  in  France,  and  therefore  there 
con  be  no  title,  if  none  is  acquired  by  the  law  of  Prance.  The  decision 
of  Trimbey  v.  Vignier  was  altogether  independent  of  the  note  being 
French.  It  proceeded  on  the  ground  that  the  contract  of  transfer  hf 
indorsement  was  in  France,  and  that  therefore  that  contract  maat 
be  governed  by  the  law  of  France.  The  judgment  itself  shows  this ; 
and  It  is  clear  that  Story  so  onderstands  the  judgment,  for  he  says  in 
the  section  (816  a)  already  cited  from  the  Conflict  of  Laws,  after  atat- 
ing  what  is  required  in  France  to  make  an  indorsement  a  valid  trans- 
fer: "Kow,  let  ns  suppose  a  note  made  in  Paris,  payaUe  to  th« 
order  of  the  payee,  and  he  should  there  indorse  the  same  in  blank, 
without  the  prescribed  formalities,  and  afterwards  the  holder  shoold 
sue  the  maker  of  the  note  in  another  country,  for  example  in  England, 
where  no  such  formalities  are  prescribed ;  the  question  would  arise, 
whether  the  holder  oonld  recover  in  such  a  suit  in  an  English  conrt 
npon  such  an  indorsement.  It  has  been  held  tbat  he  cannot."  He 
then  cites  Trimbey  v.  Vignier,  and  proceeds ;  "  And  this  decision  seems 
to  be  founded  in  the  true  principles  of  international  juTiBprudenoe ; 
for  it  relates  not  to  the  form  of  the  remedy,  but  to  the  interpretation 
■ad  obUgation  of  the  contract  created  by  the  indorsement^  whiok 
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oi^t  to  be  governed  by  the  Uw  of  the  place  of  indonemeiit.''  And 
in  Story  on  Bills  of  Ezohange,  {  166,  this  aeodon  (816  a)  u  repeated. 
Again,  it  baa  been  held  that  an  Engliah  bill  may  be  diecharged  by  a 
payment  good  in  the  ooontry  where  made.    Ralli  v.  Dennistoon.' 

[LirsH,  J^  referred  to  RotbsohUd  v.  Cnrrie.] 

That  ««e,  though  to  a  oertun  extent  acted  npoa  in  Hirichfold  v. 
Smith,  has  been  qneitioned,  particularly  by  Story  on  Bills,  S  296. 
Potliiflr,  Contrat  de  Change,  no.  88,  gives  as  a  reason  for  the  partiott- 
larity  required  in  an  indorsement  by  the  Freneb  code,  that  it  is  a  fresh 
contract  just  as  die  original  bill ;  and  it  is  clear  that  it  is  a  new  ooa- 
tnct,  for  if  the  ind<»8ement  be  general  the  bill  beoomes  psyaUe  to 
bearer. 

[Ubllob,  J.  In  Bflee  on  Bills,  p.  139,  8th  ed^  it  is  said,  "Every 
indorser  of  a  bill  is  in  the  oatnre  of  a  new  drawer."] 

That  was  the  ground  of  the  decision  in  Allen  tt.  Walker,* 

[LnsH,  J.    But  the  indorser  is  not  the  drawer  of  a  new  bill.J 

The  indorsement  is  a  contract  by  which  a  fresh  peison  beoomea  a 
party,  and  aoqnires  a  right  to  sne  on  the  instrument :  though  not  a  new 
trill,  there  is  n  new  coulraot,  which  therefore  must  be  governed  by 
ibe  lex  loci. 

[Lush,  J.  See  to  wliat  results  that  woald  lead.  If  the  holder  of  an 
English  bill,  indorsed  generally,  band  it  over  to  another  for  value  in 
France,  the  latter  could  not,  if  that  argument  is  right,  sue  npon  It 
even  if  he  brought  it  back  to  England ;  but,  if  the  same  thing  had 
been  done  in  England,  he  ooald.] 

In  Story  on  Bills  of  Exchange,  f  181,  the  law  is  thus  laid  down  : 
**  In  respect  to  foreign  bills  of  exchange,  they  are  generally,  as  to  their 
validity,  nature,  interpretation,  and  effects,  governed  by  the  laws  of 
the  Statoor  oountry  where  the  oontraot  between  the  particular  parties 
has  its  oi^n.  The  contract  of  the  drawer  is,  as  to  the  form,  the 
nature,  the  ob%ation,  and  the  effect  thereof,  governed  by  the  law  of 
(he  place  where  the  bill  is  drawn,  in  r^ard  to  the  payee,  and  any 
subsequent  holder.  The  oontraot  of  the  indorser  is  governed  by  die 
law  of  the  place  where  the  indorsement  is  mode,  as  to  his  indorsee, 
ud  every  sabsequent  holder.  The  oontraot  of  the  acceptor  is 
governed  by  the  law  of  the  place  ct  hie  acceptance,  as  to  the  drawer, 
the  payee,  and  every  subsequent  holder,  unless  he  accepts  in  one  plane 
payable  in  another  place ;  for  in  the  latter  ease  the  law  of  the  plaoe 
irtiere  the  bill  is  payable  will  govern  in  r^ard  to  the  same  parties. 
So  tbat  very  different  contracU,  of  very  different  natures,  and  of 
various  obligations,  may  arise  between  different  parties,  under  one 
■nd  the  same  bill  of  exchange,  according  to  the  place  where  tha 
1  eia  4S8.  •aH.4W.817. 
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pftrdonlar  transaction  takes  place."  In  France,  most  oertuinly,  the 
law  is,  that  an  indorsement  to  be  valid  mnet  be  in  aBoordance  with 
the  lair  ol  the  place  where  it  is  made.  Thus,  in  Hirschfcid  v.  Smith, 
a  passage  is  cited  from  BraTard-VcTri^res'  and  Demangeat's  treatise 
on  Commercial  Law,  toI.  3,  tit.  Lettre  de  Change,  p.  33,  which  pnta 
the  exact  convene  of  the  present  case,  and  the  anthers  any :  If  n  bill 
of  exchange  is  indorsed  in  London,  although  the  bill  were  drawn  in 
France  and  be  payable  in  France,  recourse  must  be  had  to  the  Engli^ih 
law  to  ascertain  the  validity  of  the  indorsement  and  to  determine  its 
effects.  In  Allen  v.  Kemble,  in  the  judgment  of  the  Judicial  Com- 
mittee, delivered  by  Lord  Ktngsdown,  it  is  pat  as  a  proposition  not 
denied,  "that when  a  bill  is  drawn  generally,  the  liabilities  of  the 
drawer,  acceptor,  and  indorser,  respectively ,  must  be  governed  by  the 
laws  of  the  countries  in  which  the  drawing,  acceptance,  and  indorse- 
ment, respectively,  took  place." 

[LuBB,  J.  "  Respectively ; "  that  is,  that  the  liability  of  the  acceptor 
on  his  contract  is  governed  by  the  law  of  the  country  in  which  the 
acceptance  takes  place.] 

Here  the  drawer  and  payee  was  a  Frenchman,  living  in  France ;  and 
the  bill  is  payable  to  his  order,  not  to  bearer.  The  probability  was, 
therefore,  that  the  bill  would  be  indorsed  in  France  ;  and  the  contract 
is  to  pay  to  an  order  valid  according  to  the  law  of  the  conntry  where 
the  bill  may  be  negotiated. 

[IjUbh,  J.  The  interpretation  of  the  contract  cannot  vary  according 
to  the  nationality  of  the  parties :  it  muat  depend  on  the  law  of  the 
place  of  contract.} 

Raymond^  in  reply.  The  action  is  agunst  the  acceptor  ;  and  tho 
ungle  question  is,  what  was  the  contract  of  the  acceptor  ?  He  cau 
only  be  taken  to  have  contracted  with  a  view  to  the  law  of  the  country 
which  is  the  place  of  contract.  The  passage  cited  from  Story  on  Bills, 
f  181,  is  directly  in  the  plaintiff's  favor ;  for  he  says  :  "  The  contract 
of  the  acceptor  is  governed  by  the  law  of  the  place  of  his  acceptance, 
ts  to  the  drawer,  the  payee,  and  every  subsequent  holder."  And  it  is 
fuite  immaterial  for  the  present  question  what  the  rights  of  the  in- 
dorsee against  the  indorser  may  be. 

Mbixob,  J.  Although  the  point  raised  is  novel  and  somewhat 
important ;  yet  the  authorities  have  been  so  fully  brought  before  na, 
and  having  had  the  opportunity  for  consideration  since  yesterday,  as 
we  have  really  no  doubt  on  the  subject,  we  think  we  may  proceed  to 
give  Judgment  at  once.  The  action  is  brought  hy  indorsee  against 
acceptor  ;  and  it  appears  from  the  replication  that  the  hilt  was  di-awn^ 
accepted,  and  payable  in  England,  and  the  indorsement  was  valid 
according  to  (he  law  of  England.    The  question  b,  whether  the  oon* 
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bset  of  the  aooeptor,  which  is  to  pay  to  the  order  of  the  drawer, 
amonnts  to  a  contract  to  pay  to  any  order  if  ralid  by  the  law  of  Eog- 
land ;  and  we  think  that  it  does.  I  ahntiua  altogether  from  expresung 
any  opinion,  as  it  is  quite  aiiDeoenary  to  do  so,  as  to  what  might  be 
the  effect  of  an  indorsemeat  of  the  bill  in  blank  in  France,  as  between 
the  indorser  and  any  aabaeqnent  indorsee  in  an  action  agunst  the 
indorser  himself :  all  we  have  to  determine  is,  whether  the  indorse- 
ment made  according  to  the  law  of  England,  though  made  in  Fraooe, 
was  made  according  to  the  oontraot  of  the  parties,  so  as  to  pass  to  the 
holder  the  right  to  sue  the  acceptor.  It  has  been  s^d  that  every 
indorser  is  in  the  nature  of  a  new  drawer,  and  no  doabt  he  is  so  fw 
some  purposes,  as  against  himself;  and  to  that  extent  there  is  a  new 
contract  created  by  the  indorsement;  but  the  original  contract  re- 
mains. Trimbey  a.  Yignier  is  an  authority  in  favor  of  this  view. 
That  was  the  case  of  a  foreign  promissory  note;  and  the  question 
reaHy  turned  on  whetlier  an  indorsement  according  to  the  English 
law  enabled  the  holder  to  sue  the  maker  in  England ;  and  the  court 
held  that  it  did  not,  as  it  was  a  matter  which  went  to  the  interpretn- 
tien  of  the  contract,  and  not  merely  to  the  mode  of  instituting  the 
ndt.  We  have  here  to  interpret  the  contract,  which  was  made  in 
England,  to  be  performed  in  England ;  and  we  are  satisfied  that  the 
Indorsement  need  only  be  snoh  as  the  oontraot  contemplates.  Wo 
think  that  the  acceptor  in  a  case  like  the  present  undertakes  to  pay 
to  the  payee  or  his  order  by  an  indorsement  valid  according  to  the 
English  law. 

Lnstt,  J.  I  am  of  the  same  opinion.  The  action  is  on  a  bill  drawn, 
accepted,  and  payable  in  Engluid,  and  which  is  therefore  an  inland 
hill ;  and  the  action  is  brought  by  persons  claiming  the  right  to  sue  by 
title  derived  from  the  drawers  and  payees  according  to  the  English 
taw.  The  defence  is  that  the  indorsement  was  made  in  Prance,  and 
is  not  conformable  to  the  law  of  France,  which  requires  that  tlie  in- 
dorsement should  bear  a  date,  and  express  the  consideration  for  the 
indorsement  and  the  name  of  the  indorsee.  The  qneetion  in,  is  tlint 
any  answer  to  an  action  against  the  acceptor  of  an  English  bill?  f'lie 
circumstances  are  somewhat  novel,  but  the  principle  applicable  in  itot 
novel :  it  existed  before,  and  is  well  established  by  tlie  decision  in 
Trimbey  v.  Vignier ;  viz^  that  contracts  must  be  governed  by  the  law 
of  the  country  where  they  are  made.  Now,  the  contract  on  whlcti 
the  present  defendant,  the  acceptor,  is  sued,  was  made  in  England. 
The  contract  which  the  drawer  proposes  is  this :  he  siiys,  "  Pay  a 
certain  sum  at  a  certain  date  to  my  order;"  the  acceptor  makes  this 
contract  his  own  by  putting  his  name  as  acceptor,  and  his  contract,  if 
ixpanded  in  words,  is,  "  I  undertake  at  the  maturity  of  the  bill  to  pav 
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lo  tie  person  who  aboil  be  the  holder  under  an  indorGemeDt  from  yoa, 
the  payee,  made  according  to  the  law-merohant."  How  can  that  con- 
tract  of  the  acceptor  be  varied  by  the  drcomstanoe  that  the  indorse- 
ment ie  made  in  a  country  where  the  law  is  different  from  the  law  of 
England  ?  The  bill  retains  its  original  character :  it  remains  an  inland 
bill  np  to  the  time  of  iu  maturity,  and  is  negotiable  according  to 
English  law ;  and  by  the  English  law  a  simple  indorsement  in  blank 
transfers  the  right  to  sue  to  the  holder.  This  principle  is  pointedly 
applied  by  the  judgment  in  Trimbey  v.  Yignier.  My  Brother  Hayes 
U  mistalcec  in  supposing  that  the  judgment  deals  simpliciter  with  the 
place  of  the  indorsement,  without  reference  to  the  fact  of  the  instm- 
meat  itself  being  a  Frenoh^ote ;  on  the  contrary,  that  fact  lies  at  the 
very  bottom  of  the  decision.  Thus,  at  the  very  commencement  of  the 
js^ment,  Tindal,  C.  J.,  after  saying  that  the  point  reserved  was 
whether  the  ploiotlfE,  under  the  droumstances  stated  in  the  case,  wa> 
entitled  to  maintain  the  aation  in  as  English  court  of  law  in  his  own 
name,  proceeds :  "  The  promissory  note  was  made  by  the  defendant 
in  France ;  and  it  was  indorsed  in  blank  by  the  payee  in  that  country ; 
each  of  the  parties,  the  maker  and  the  payee,  being  at  the  respective 
times  of  making  and  indorsing  the  note  domiciled  in  that  country. 
The  first  inquiry,  therefore,  is,  whether  this  action  could  have  been 
maintained  by  the  plaintiff  against  the  defendant  in  the  courts  of  law 
In  France."  He  then  discusses  what  is  the  law  of  France,  and  comes  to 
the  condouon  that  the  plaintiff,  the  indorsee,  uould  not  have  sued  the 
maker  in  his  own  name  in  the  oonrts  of  France ;  and  proceeds  :  "  The 
question,  therefore,  becomes  this :  Supposing  such  rule  to  pievail  in 
the  French  courts  by  the  law  of  that  country,  is  the  same  rule  to  be 
adopted  by  the  English  courts  of  law,  when  the  action  is  brought  here, 
the  law  of  England  applicable  to  the  case  of  a  note  indorsed  in  blank 
in  England  allowing  the  action  to  be  brought  in  the  name  of  the 
holder?  The  rule  which  applies  to  the  case  of  contracts,  made  in  one 
country  and  put  in  suit  in  the  oonits  of  law  of  another  country, 
appears  to  be  this :  that  the  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  conntry  where  the  contract  was  made 
(Ux  loci  contract&s) ;  the  mode  of  suing,  and  the  time  within  which  the 
action  must  he  brought,  must  be  goTcmed  by  the  law  of  the  country 
where  the  action  is  brought."  He  then  cites  authorities  for  this  posi- 
tion, and  concludes :  "  The  question,  therefore,  is,  whether  the  law  of 
France,  by  which  the  indorsement  in  blank  does  not  operate  as  a  tran» 
fer  of  the  note,  is  a  rule  which  governs  and  regulates  the  interpretation 
of  the  contract,  or  only  relates  to  the  mode  of  instituting  and  conduct- 
ing the  suit.  .  .  .  And  we  think  the  French  law  on  the  point  above 
Dwnlioned  is  the  law  by  which  the  contract  is  governed,  and  not  tin 
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bw  vfaitih  regnlatei  the  mode  of  ming.  ...  If  the  indorsenieiit  baa 
Dot  operated  as  a  tranrier,  that  goes  directly  to  the  point  that  there  ii 
no  contract  upon  whioh  the  plaintiff  can  ene.  .  .  .  We  think  that  our 
conrtB  of  law  mast  take  notice  that  the  plaintiff  could  have  no  right  to 
BUfl  in  his  omt  nam«  upon  the  oonlxaot  in  the  courts  of  the  country 
where  anoh  contract  was  made ;  and  that  such  being  the  case  there, 
we  must  hgld  in  our  oonrts  that  he  can  have  no  right  of  suing  here." 
The  judgment,  therefore,  proceeds  on  the  ground  that  the  contract, 
that  is,  the  contract  of  the  maker  of  the  note,  having  been  made  iu 
France,  it  must  be  governed  by  the  law  of  France.  So,  here,  the  con- 
tract of  the  acceptor,  having  been  made  in  England,  must  be  governed 
by  the  English  law.  It  would  be  anomaloas  to  say  that  a  contiact 
made  ia  this  country  could  be  affected  by  the  circnlatioo  and  negotia- 
tion in  a  foreign  ooontry  of  the  instrument  by  whioh  the  contract  is 
oonatitnted.  The  original  contract  cannot  be  varied  by  the  law  of  any 
foreign  country  through  which  the  instrument  passes.  Therefore,  at 
it  seems  clear  to  me,  the  plaintiffs  are  entitled  to  judgment.  It  ia  not 
neoeesary  to  consider  what  wonld  be  the  effect  of  this  indorsement  at 
against  the  indoraer,  if  sued  in  France :  probably,  the  courts  of  France 
would  bold  that  the  English  law  governed.  All  we  decide  is  that, 
the  acceptor  having  contracted  io  England  to  pay  in  England,  the 
contract  must  be  interpreted  and  governed  hy  the  law  of  England, 
and  that  the  plaintiffii  have  acquired  a  right  to  sue. 

Judffment/or  the  pUdnUffa} 


BRADLAUOH  v.  DE  BIN. 
Ih  thb  ComioTT  Plbas,  Jult  6,  1868. 

[BMporttd  in  Lav  Btportt,  S  Cuiuxm  Pltat,  SSB.) 

tV  THB  EzOHEdDEB  Chakbxb,  Mi.t  17,  1870. 

[Btparttd  in  Lav  Seportt,  6  Cvmmim  Plau,  478.] 

I>BaLABiTiOK  on  three  bills  of  exchange  by  indorsee  against  ao- 

oeptor. 

Pleas,  traTersing  the  acceptance  and  the  indorsements. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings  io 

London  after  last  Michaelmas  term.    It  appeared  that  the  bills  wen 

irawn  in  France  upon  the  defendant  in  England,  and  were  there 

aooepted  by  the  defendant.    The  last  indorsement  np  m  each  of  tha 

>BT«mtv.yeiidr7M,lBM.T.  MB^  ooMrrf.— Bb. 
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lulla  wu  made  in  France,  and  waa  in  Mask  It  was  proved  that  aaA 
•n  indonement  iraa  not  valid  by  the  law  of  France,  and  that  it  did 
not  tranafer  any  property  in,  or  right  to  sae  upon,  the  Irilla  aooordia| 
to  the  lav  of  France ;  but  only  amounted  to  a  procuration,  and  thaf 
the  plaintiff  would  not  be  the  proper  person  to  sue  upon  the  bills  ia 
France.  It  waa  thereupon  contended  on  the  part  of  the  defendant  that, 
the  bill  being  a  French  IhU,  the  right  of  an  indorsee  to  ane  upon  il 
oonld  only  be  created  by  an  iodorsement  valid  by  the  law  of  France, 
A  verdict  was  taken  for  the  plaintiff,  subject  to  leave  reserved  fot 
the  defendant  to  move  to  enter  the  verdict  for  him. 
JEtfone,  Q.  C,  in  Hilary  term  last,  obtained  a  rule  mn, 
Lumiey,  in  Trinity  term,  showed  cause.  The  bills,  thou^  drawi 
abroad,  were  Engli^  bills.  They  were  directed  to  the  drawee  ia 
England,  and  were  by  him  accepted  generally  in  England ;  conse 
qnently,  on  indoraement  good  according  to  the  English  law  was  snffi 
oient  to  enable  the  indorsee  to  sue  upon  them  here.  The  interpretation 
of  a  contract  is  governed  by  the  place  where  the  oootraot  is  made  - 
the  mode  of  suing  must  be  governed  by  the  law  of  the  country  where 
it  is  sought  to  be  enforced.  In  Trimbey  o.  Vignier,  where  a  promia- 
•ory  note  was  made  by  the  defendant  in  France,  and  there  indorsed 
in  blank  by  the  payee,  the  maker  and  payee  both  at  the  timea  of  mak 
ing  and  indorsing  the  note  being  domiciled  there,  it  waa  held  that,  aa 
no  action  could  have  been  muutuned  npon  the  note  in  the  French 
courta  of  taw  in  the  name  of  the  indorsee,  the  indorsement  according 
to  the  law  of  France  operating  as  a  proonration  only,  and  not  ns  a 
transfer,  bo  no  action  could  be  maintained  by  him  in  our  oourta.  Bat, 
in  Lehel  e.  Tucker,  where  the  hill  was  drawn,  accepted,  and  payable 
in  England,  it  was  held  that  a  blank  indorsement  made  in  France  by  a 
person  domiciled  there  enabled  the  indorsee  to  sue  the  acceptor  in  this 
country.  That  case  would  have  been  exactly  in  point  but  for  tiie  fact 
that  these  bills  were  drawn  in  France.  But,  for  the  purpose  of  charg- 
ing the  acceptor,  that  fact  makes  no  difference.  In  Story  on  Bills, 
f  181,  it  is  said :  "  In  respect  to  foreign  bills  of  exchange,  they  are 
generally,  as  to  their  vaUdity,  nature,  interpretation,  and  effect,  gov- 
erned by  the  laws  of  the  state  or  country  where  the  contract  between 
the  particular  parties  has  its  origin.  The  contract  of  the  acceptor  ia 
governed  by  the  law  of  the  place  of  his  acceptance,  as  to  the  drawer, 
the  payee,  and  every  subsequent  holder,  unless  he  accepts  in  one  plaoe 
payable  in  another  place ;  for,  in  the  latter  case,  the  law  of  the  plaoe 
where  the  bill  is  payable  will  govern  in  regard  to  the  same  parties." 
tn  S  1S3,  dealing  with  Trimbey  v,  Vignier,  the  learned  author  says: 
"  The  court  on  that  occasion  stud  that  the  question  as  to  the  transfer 
was  a  qaestion  of  the  true  interpretation  of  the  contract,  and  was 
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thwefore  to  be  governed  by  the  )svof  France,  whei«  the  oontnot 
and  indorseinent  were  made."  Here,  however,  the  oontrsot  of  tb» 
aooeptor  is  governed  by  the  law  of  the  place  of  acceptance  and  paj- 
ment.  Lnah,  J^  in  Lebel  o.  Taoker,  aajra :  "  The  Jadgment  in  Trimbe^ 
0.  Yignier  prooeeda  on  the  gronnd  that  the  oontract,  that  is,  the  coit- 
traot  of  the  maker  of  the  note,  having  been  made  in  France,  m  net  be 
govenied  by  the  law  of  France.  So,  here,  the  contract  of  the  acceptor, 
having  been  made  in  England,  mnst  be  governed  by  the  English  law. 
It  woold  be  anomalous  to  say  that  a  oontraot  made  in  this  country 
coald  be  a&cted  by  the  drcalaUdn  and  negotiation  in  a  foreign  country 
of  the  instrument  by  which  the  oontract  is  oonetitated.  The  origioal 
oontract  cannot  be  varied  by  the  law  of  any  foreign  oonntry  throagfa 
which  the  instrament  paaees."    And  see  Bylea  on  Bills,  8th  ed.,  870. 

[WnxBS,  J.,  referred  to  Hinohfeld  t>.  Smith,  where  Erie,  C.  J.,  says : 
"  As  regards  the  protest  and  notice  of  dishonor,  the  place  where  the 
bill  is  payable  govOTns."} 

In  Lebel  v.  Tncker,  I^ish,  J.,  saya :  **  The  oontraot  of  the  acceptor, 
if  expanded  in  words,  is, '  I  nndertake  at  the  maturity  of  the  bill  to 
pay  the  person  who  shall  be  the  holder  nnder  an  indorsement  from 
yon,  the  payee,  made  according  to  d>e  law-merohant.'  How  oan  that 
,  jontraet  of  the  acceptor  be  varied  by  the  cironmstanoe  that  the  in- 
dorsement is  made  in  a  conntry  where  the  law  is  different  from  the 
law  of  England  i  The  bill  retuns  its  original  character :  it  remans 
an  inland  bill  up  to  the  time  of  its  maturity,  and  is  negotiable  accord- 
ing to  the  English  law." 

[Wjllbs,  J.,  referred  to  Nongier  des  Lettres  de  Change,  vol.  i 
p.  864,  S  412.'] 

'  The  paMKBe  referred  to  li  m  foUoiri :  "  Le  Code  de  Comnierce  contient  uue 
laenoe  qn'il  e«t  important  de  aigna'er.  Ancone  de  mi  dltpoittioti«  ne  djtenniiie  It 
cai  qne  Ton  doit  fairs,  en  France,  d'eftela  ndgociablei  paaaSi  it  I'^tnuieer,  et  couvert* 
d'eadonementt  coufoi  dun  del  formei  particuUb'ei.  Sar  ce  point,  cependuit,  dM 
ri^lei  pi^Uet  ^tiUent  indiipenikblei  i  cu  d'emburaiuuiles  queitlons  peuvent 
I'^TBT.  Duti  le  alienee  do  la  loi,  il  bnt  reooorir  aiu  principei  g^n^muz  du  droit  et 
■□X  o*age«  commerdanz.  Uoe  maxfme  domine  toate  U  matiire ;  c'eit  cellc  qni  dlt 
que  Ixwo*  regit  nctQm.  Qii«)d  il  I'aglt  de  mariagei,  de  tettamenlj,  ou  d'kutrei 
eootnu  but  eo  paj*  dtrangert,  la  UA  partienlikre  da  lieu  rtgle  la  fonne  partiuulitTa 
da  I'acle,  qui  e«t  raUbla  en  Fiance  potir*ii  qn'on  7  retronTe  te«  condition!  lub. 
ttuitiellei  at  d'ordre  pnblic.  Fareitlement  daoi  lef  leltrei  de  change,  qui  nnt  dm 
•ctei  da  droit  dee  geo*,  11  est  juite  de  fitire  I'applicatton  de  cette  mixitne,  de  t«nlr 
oonpte  del  l^ilatioiu  tftrangbrei,  et  de  let  admettre  area  lenr  formei  ip^cialee, 
lonqne  I'on  j  reDcmtre  le«  carsctfava  qoi  loot  de  rlguenr  chei  noui.  Dane  1m 
endoawmenti,  lee  formality  preMtitei  Mint  arbitralrei,  en  ce  ten»  qa'on  pent  lea 
modtfler  nDi  alt^rer  le  contrat  de  change  et  sang  le  d^trulre.  Far  exemple,  la  dat* 
art  TOiiliw  ea  I^^ance ;  dans  certains  lieux,  ion  omiwion  eat  autoria^ ;  uo  endoaa*- 
Bent  Tenant  lant  date  de  I'nn  de  cee  lienx,  aaraJt  conn  et  raleur,  parcequo  I'onUa- 
rioa  n'raiptcba  paa  le  contrat  de  change,  et  que  I'endottenwnt  n'ect  ^n'nn  moda  4f 
mmIpb  Indl^n^M  da  la  peifeotlon  de  la  lettia." 
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Keane,  Q.  0^  and  0.  W.  Wood,  in  support  of  tbe  nile.  If  tlie  bill) 
in  qnestion  had  been  aooepted  as  well  as  drawn  in  France,  ttia  IhU 
would  have  been  a  foreign  bill,  and  tbe  law  of  France  would  govern 
the  oaae.  Trimbey  v.  Vignier,  Lebel  t>.  Tacker,  proceeds  upon  the 
ground  tbat  the  bill  was  en^rely  an  inland  bill,  and  therefore  an  in- 
donement  valid  acoori^ng  to  the  law  of  England  was  suffident  to 
pass  the  property  as  well  as  the  right  to  sne  here.  These  bills,  how- 
ever, though  accepted  in  England,  most  clearly  be  treated  as  foreign : 
Byles  on  Bills,  8th  ed.,  S79.  The  contract  of  the  acceptor  is  to  pay 
the  bill  to  the  drawer  or  to  one  holding  under  a  legal  indorseinent. 
If  these  bills  are  to  be  treated  as  foreign  bills,  the  judgment  of  this 
ooart  in  Trimbey  p.  Yignier  applies. 

[MoNTAOUB  Smith,  J.  In  Rothschild  t>.  Cnrrie,  the  bill  was  drawn 
in  England,  in  favor  of  the  defendant,  on  a  house  in  Paris,  and  pay- 
able there.  The  defendant  indorsed  it  to  the  plaintiff  both  being 
domiciled  in  England.  And  the  court  say  that,  as  it  is  a  French  bill, 
tbey  ought  to  be  guided  by  the  lav  of  France.  Here,  the  bills  were 
drawn  in  France,  but  accepted  and  payable  here.  They  are  therefore 
EngUsb  billa.] 

In  that  case,  the  question  turned  upon  whether  or  not  there  bad 
been  due  notice  of  dishonor.  Here,  the  plaintifTs  title  to  sue,  if  ac- 
quired at  all,  is  acquired  in  France,  and  Uierefore  he  can  have  no  title, 
if  none  is  acquired  by  the  law  of  France,  In  Story's  Conflict  of 
Laws,  S  310  a,  the  author,  after  stating  what  is  required  in  France  to 
make  an  indoraement  a  valid  transfer,  says:  "Now,  let  us  suppose  a 
note  made  in  Paris,  payable  to  tbe  order  of  the  payee,  and  he  shoold 
there  indorse  the  same  in  blank,  without  the  prescribed  formalities, 
and  afterwards  the  holder  should  sue  the  maker  of  the  note  in  an- 
other country,  for  example,  in  England,  where  no  such  formalities  are 
prescribed ;  tbe  question  would  arise  whether  the  holder  could  recover 
in  such  a  suit  in  an  English  court  upon  such  nn  indorsement.  It  baa 
beon  held  that  he  cannot."  He  then  cites  Trimbey  o.  Vignier,  and 
proceeds :  "And  this  decision  seems  to  be  founded  in  the  true  prind- 
plee  of  international  jurisprudence;  for  it  relates  not  to  the  tovm  of 
the  remedy,  but  to  the  interpretation  and  obligation  of  the  contriict 
created  by  the  indorsement,  which  ought  to  be  governed  by  the  law 
of  the  place  of  indorse ment.**  The  judgment  of  Lush,  J^  in  Lebel 
V.  Tucker,  properly  understood,  is  in  the  defendant's  favor. 

Otir.  adv.  wit. 

July  6.  The  judgment  of  Bovill,  C.  J.,  and  Willes,  J^  was  de- 
Uvered  by 

Willes,  J.  This  was  an  action  by  the  alleged  indorsee  of  a  bill  of 
axohange  drawn  in  France  apon  and  accepted  by  the  defendant  in 
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En^aod,  and  in  France  indoned  in  blank  to  the  plaintiff,  vho  saed 
thereon  in  hia  own  name,  and  had  a  Terdiot,  anbject  to  lesvo,  reserved 
to  enter  a  nonsuit,  upon  the  gronnd  that,  by  the  law  of  France,  an 
indorsement  in  black  does  not  transfer  any  property  in  or  right  to  sue 
i^mn  the  bill,  bat  amounts  to  a  proonration  only,  according  to  the  188th 
article  of  the  Code  de  Commerce.  A  role  was  accordingly  granted ;  and 
the  qaestion  was  aigued  last  term,  before  the  Lord  Chief  Jiiatice.  Ht. 
jQBtice  Montagne  Smith,  and  myself,  when  we  took  time  to  oonsider. 

Where  a  bill  is  accepted  as  well  aa  drawn  in  France,  there,  aC' 
flording  to  Trimbey  v.  Vignier,  the  law  of  France  moat  prevail,  and 
tiie  indorsement  in  blank  is  iaanfficient  to  give  a  right  of  action 
here.  Where  the  bill  is  drawn  as  well  as  accepted  id  England, 
there,  according  to  Lebel  v.  Tncker,  the  indorsement  in  blank  la  valid 
for  all  purposes  here. 

The  present  is  an  intermediate  case,  the  acceptance  being  Eng^ 
lith,  bat  the  bill  being  a  French  bill  in  its  inception,  and  accord- 
iBg  to  oar  law  c(Miudered  foreign  for  the  purpose  of  protest,  so 
that,  without  formal  protest  by  a  notary,  no  action  conld  be  main- 
tained agunat  the  drawer  (see  Byles  on  Bills,  9th  ed^  209),  as  it  can 
upon  an  inland  bill  upon  simple  presentment  and  notice  of  dishonor. 
And,  as  against  the  drawer,  there  can  be  no  donbt  that  the  general 
rule,  that  the  formalities  of  acts  are  governed  by  the  law  of  the  place 
(loeua  ragit  actttm),  would  apply,  and  that  a  blank  indorsement  was 
therefore  inauffident  to  transfer  the  bill  or  to  give  a  right  of  action. 

The  argnment  for  the  plaintiff  was,  in  effect,  that  the  contract  of 
the  acceptor  wag  to  pay  to  any  person  holding  the  bill  by  indorsement 
in  the  form  sufficient  by  the  English  law,  and  that  he  was  entitled  and 
liable  to  pay  accordingly. 

On  the  part  of  the  defendant,  it  was  answered  that  the  acceptor  is 
no  doubt  entitled  to  pay  upon  a  blank  iodonement,  because  it  amounts 
to  B  procuration,  at  all  events  until  oouiiteTTnand  and  notice ;  bnt  that 
he  can  only  be  liable  to  an  action  either  at  the  suit  of  the  drawer  or  a 
person  claiming  under  the  drawer  by  an  indorsement,  which  as  against 
the  drawer  transfers  the  right  to  the  bill;  that  his  contract  is  to  pny 
the  drawer  or  the  person  to  whom  the  drawer  baa  made  a  valid  trans- 
fer of  bis  rights;  that  no  intention  to  make  suob  transfer  can  in  thiit 
case  be  imputed  to  the  drawer ;  and  that,  without  such  intention,  the 
mere  vritiug  of  his  name  is  inoperative.    Marston  v.  Allen. 

TTpon  considerstioD,  the  Lord  Chief  Justice  and  myself  think  tiie 
u^oments  for  the  defendant  mnst  prevail.  No  authority  was  cited, 
nor  oan  we  find  any,  to  show  that  there  may  be  a  partial  indorsement 
of  a  bill  of  exchange.  It  certainly  cannot  be  indorsed  so  as  to  allow 
td  aa  action  by  the  indorsee  for  part  of  the  amount,  and  by  the  in- 
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doner  u  to  tike  reflidne.  Tbe  indorsemest  must  be  good  for  tho  whol* 
or  none.  And  the  same  rule  agsinit  splitting  the  lisbillty  npoD  Um 
bill  by  a  partial  indorsement  (sea  Bylee  on  Bills,  9th  ed.,  1S7)  seems 
eqasUy  to  forbid  an  iodoraement  which  shitll  be  effeotaal  to  transfer 
the  right  of  action  agaiost  the  acceptor,  bnt  not  the  drawer's  right  to 
the  bill  or  any  action  against  him.  The  indorsement  of  a  bill  withont 
reoonrse,  thongh  it  give  no  right  of  aotioa  against  tbe  indorser,  doos 
traosfor  all  his  right  of  action  npon  the  bill,  and  is  therefore  no  excep- 
tion to  tbis  rule.  It  would  be  anomalooa  that,  in  case  of  a  Frandi 
draft,  the  alleged  indorsee  shonld  be  able  to  sae  :n  England  as  upon  a 
transfer  from  the  French  drawer  in  France,  when  the  drawer  is  not 
bound  by  such  indorsement,  and  might  sne  in  his  own  name,  treating 
the  possession  of  tbe  allied  indorsee  as  that  of  his  agent. 

The  Lord  Chief  Justice  and  myself  are,  for  these  reasons,  of  opinion 
that  the  case  is  governed  by  Trimbey  v.  Yignier,  and  that  the  rule  for 
R  nonsuit  ought  to  be  made  absolnte. 

MoHTAQiTE  SinTH,  J.  Thls  soUon  is  brought  by  tbe  holder  against 
the  acceptor  of  a  bill  of  exchange  drawn  in  France  and  accepted  in 
England ;  and  the  question  arises  whether  one  of  the  indorsements  ot 
the  bill  made  in  France,  not  in  accordance  with  the  law  of  France, 
bat  sufficient  according  to  the  law  of  England,  is  a  good  indorsement 
as  against  the  acceptor.    I  think  it  is. 

The  contract  of  the  acceptor  is  made  here,  and  is  to  be  performed 
here ;  and,  according  to  well-known  principles,  the  contract  of  tbe 
acceptor  would  be  governed  by  the  law  of  England,  unless  there  is 
something  in  the  nature  of  the  contract  on  a  bill  of  exchange  which 
creates  a  difference.  Now,  the  contract  of  the  acceptor  is  made  with 
the  drawer  to  pay  the  bill  at  maturity  to  faim  or  his  payee  or  indorsee 
(aa  the  case  may  be),  or  to  the  ultimate  indorsee  or  holder.  The  orig- 
inal  contract  to  pay  no  doubt  passes,  by  the  law-merchant,  by  assign- 
ment. Superadded  contracts  Inay  and  do  arise  between  the  indorsen 
and  those  taking  from  them,  inttr  ta/  but  the  original  contract  re- 
mains as  aguust  tho  acceptor.  That  oontraot  in  this  esse  is  an  Eng- 
lish contract ;  and  it  seems  to  me  tbe  drawer  and  the  indorser  tranafei 
it  as  an  English  contract,  and  can  confer  by  trantif  er  no  ri^t  to  any  in- 
dorsee to  treat  it  otherwise  than  aa  an  English  contract,  as  against  the 
aooeptor.  If  BO,  it  then  comes  to  the  question  what  the  English  con 
tract  of  the  acceptor  really  w.  Is  it  a  contract  to  pay  upon  indorse- 
ments good  by  the  law  of  France,  or  good  by  the  law  of  the  country 
where  t^e  indorsements  happen  to  be  made,  or  npon  indorsements 
yood  and  sufficient  by  English  taw  f  It  seems  to  me  the  last  is  the 
contract,  and  that  the  aooeptor  agrees  to  pay  to  whomsoever  is  consti- 
Uited  the  holder  according  to  Tinglii^h  law.    I  cannot  think  *hat  the 
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hot  that  tiie  Ull  wu  drawn  is  France,  and  not  in  Eogland,  mskea  an 
anentiat  diflerenoe  on  thia  point.  It  was  an  aooident  that  the  indorW' 
ment  in  question  wm  made  in  France.  Suppooe  this  bill  had  been  in- 
di(»Md  at  Vienna,  what  law  was  then  to  prevail  7  It  might  be  the  taw 
of  Anatria ;  bnt  it  would  not,  I  spprabeod,  be  the  law  of  France.  Ute 
real  question  seema  to  resolve  itself  into  this,  whether  the  manner  tf 
indorBement  of  a  bill  acoept«d  in  England  and  payable  here  is  to  be 
governed  by  the  law  of  the  foreign  oonntry  where  it  hapi)enB  to  be 
made,  or  by  English  law.  This  point  appears  to  have  been  decided 
by  the  Oourt  of  Queen's  Bench,  in  the  late  case  of  Lebel  o.  Tucker, 
where  it  was  held  that  an  indorsement  made  in  France  of  a  bill  drawn 
and  accepted  in  England,  and  which  waa  invalid  by  Freneh  law,  but 
sufficient  according  to  En^idi  law,  entitled  the  indorsee  to  maintain 
an  action  agunst  tiie  ^glish  aooeptor.  It  is  true  that,  in  tliat  cose^ 
the  bill  was  drawn  in  England;  but  there  does  not  seem  suffloient 
reason  for  holding  that  that  fact  oonstitatee  the  essential  distinction 
with  regard  to  the  sufficiency  of  an  intermediate  indorsement,  as 
against  the  acceptor.  It  would  seem  tbat  either  the  law  of  the  coun- 
try where  the  bill  is  accepted  and  payable,  or  where  it  is  indoraed, 
most  prevail ;  and  the  Court  of  Queen's  Benoh  has  held  that  ths 
former  law  governs. 

Af^reeing  as  I  do  with  that  decision,  and  thinking  that  in  substaoce 
it  governs  this  oase,  I  do  not  oonsider  it  tieoeassry  to  go  throng  the 
aathorities  which  were  cited  before  that  court. 

I  should  have  given  thia  judgment  with  more  hesitation,  opposed 
as  it  is  to  that  of  my  Lord  and  my  Brother  Willes,  bat  for  the  support 
which  I  think  it  reoeivefl  from  the  dedaion  of  the  Court  of  Queen's 
Benoh,  I  own  also  I  give  it  with  less  reluctance  than  I  should  other- 
wise feel,  because  it  seenia  to  me  that  it  would  place  the  acceptors  of 
bills  in  a  position  of  great  difficulty  and  peril,  if  the  law  of  the  country 
of  the  indorsement,  whatever  it  may  be,  and  not  the  law  of  the  place 
of  acceptance  and  payment,  is  to  govern. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  keep  his  verdict, 
and  that  the  rule  ought  to  be  disobai^ed. 

Jtuie  abtohUe  to  enter  a  nonauit. 

ArrxAi.  against  a  decision  of  the  Court  of  Common  Fleas,  making 
absolute  a  role  to  enter  a  nonsuit. 

Action  upon  three  bills  of  exchange  for  £120,  £80,  and  £80,  re- 
spectively, drawn  on  the  28th  and  20th  of  April,  1866,  by  Tan  den 
Bronck  upon  and  accepted  by  the  defendant,  payable  respectively  one 
month  after  date  to  the  order  of  the  drawer,  and  indorsed  by  him  to 
Emile  Berle,  by  Bcrle  to  Edward  Herzbeig,  by  Heraberg  tc  Oellet, 
and  by  Gellett  to  the  plaintiff. 
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The  only  material  pleaa  were  traversw  of  the  several  mdonwiuenta 

The  oanse  vaa  tried  before  Montagne  Smith,  J.,  at  the  eittinga  in 
LondoD,  after  Miohaetmaa  term,  1867.  The  bills  were  drawn  hj  Van 
den  Bronok  in  Bntesete,  and  sent  for  aooeptanoe  to  the  defei.ilnnt, 
who  resided  in  London,  and  were  accepted  there  hj  the  defendant,  who 
nlamed  them  to  Van  den  Bronok. 

The  uidorsementa  by  Van  den  Bronok  were  made  at  Bnuaels ;  those 
of  Berle,  HenbeTg,  and  Gellet,  in  Paris.  It  wan  fonnd  that  fnll  Tslae 
had  been  given  for  the  bills  bj  Berle.  [The  bills  were  indorsed  to 
the  plaintiff  that  he  might  receive  the  prooeeds  on  Gellet's  account.^ 

It  was  objected,  on  the  part  of  the  defendant,  that  indorsements  in 
Fronoe  were  invalid,  nnlesa  they  complied  with  certain  formslitiea 
required  by  the  Code  de  Commerce ;  and  he  called  aa  a  witness  a 
Fnndk  jurisconsalt  who  had  practised  law  in  Paris,  and  who,  on  in- 
specting the  bills,  stated  that  the  indorsement*  upon  the  bills  wem 
in  the  correct  foim  according  to  the  law  of  France,  with  the  exception 
of  the  last  indorsement  on  each  bill,  which  was  in  blank,  and  invalid 
according  to  the  law  of  France ;  that,  being  invalid,  snch  last-men- 
tioned indorsement  only  operated  as  a  procuration,  and  left  the  titie 
in  the  bills  to  the  party  so  indorBing,  Arttoles  187, 188  of  the  Code 
de  Commerce,  were  also  cited  by  the  defendant's  oouosel;  and  it  was 
agreed  that  the  whole  of  the  code  should  be  considered  as  in  evidence. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintifE 
for  £801  12a.,  the  defendant  having  leave  to  move  to  enter  a  verdiot 
for  him  on  the  ground  that  the  indorsements  should  have  been  made 
according  to  the  French  law,  and  that  on  each  of  the  bills  the  last 
indorsement  was  not  so  made. 

A  role  nisi  was  accordingly  obtained  in  Hilary  term,  1868,  whieh 
was  made  absolute  at  the  sittings  in  banc  after  Trinity  temi,  1868. 

lAoniey  Smith,  for  the  plaintiff.  The  pltuntiff  is  entitled  to  recover, 
even  if  the  indorsement  gives  no  right  to  sue  by  the  Frenoh  law. 
XiCbel  u.  Tooker.  And  assuming  the  bills  in  qnestion  to  be  foreign 
bills,  and  that  they  require  an  indorsement  valid  by  BVench  Inwj  there 
is  nothing  in  the  Code  de  Commerce  to  disentitle  the  pluntiff  to  main* 
tain  an  action  against  the  acceptor. 

C.  W.  Wood,  for  the  defendant.  By  articles  187  and  188  of  the 
code,  the  plaintiff  would  be  unable  to  sue  on  the  bills  in  France.  In 
Trimbey  v  Vignier,  it  was  held  that  a  plaintiff  claiming  under  an  in- 
dorsement in  blank  made  in  France,  as  in  this  case,  could  not  sue  on 
the  bill  in  England. 

[CocKBUBH,  C.  J.  The  meaning  of  articles  137  and  183  is  explained 
in  Piullet,  Manual  de  Droit  Fransais,  vol.  11.  p.  1140,  ed.  notes  8-tt. 
The  indorsement  in  blank,  it  seems,  does  not  pass  the  property  in  the 
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UU,  bot  u  ooly  ft  proeormtion ;  Uiat  is,  the  indornoe  takes  it  snbjeot  to 
all  the  eqoitiea,  «a  in  the  case  of  an  overdae  Ull  with  tu.] 

[BLAcncBUXir,  J.  In  Trimbey  v.  Vignier,  the  Court  of  Common 
Fleas  seem  to  have  miiondentood  the  opinioDB  of  the  advocat«a. 

CocsBUBif,  C.  J^  raffliTed  to  BMarride,  Lettre  de  Change,  toL  i^ 
p.  4S0,  U  821,  822.] 

JJumim/  Smith  was  not  called  np<»i  to  reply, 

OocKBintir,  C.  J.  What  is  tlie  lav  of  a  foreign  oonntry  is  a  question 
of  faot,  and  not  of  lav.  This  has  long  been  reo<^ized  and  acted 
iq>on.  In  the  present  ease,  hoverer,  by  agreement  of  the  parties,  the 
Code  de  Conuneroe  is  oonudered  as  in  eridenoe ;  and,  in  order  to  put 
a  proper  oonstrnotion  npon.  its  provisions,  m  may  properly,  I  think, 
bare  recourse  to  such  awistanoe  as  the  Frenoh  jurists  may  afford  us. 
With  the  greatest  respect  for  the  high  authority  of  the  very  learned 
judges  who  presided  on  the  occasion,  I  must  say  that  the  decision  of  the 
court  in  Trimbey  v.  Tignier  surprises  me.  The  opinions  given  by  the 
two  Frenoh  advocates  in  that  case  seem  to  me  to  be  perfectly  recon- 
eOable  with  each  other.  One  of  them  —  that  of  M.  Blancbet — is 
positive  that  the  ISStb  article  of  the  Code  de  Commerce  is  only  avail- 
able on  behalf  of  the  party  making  the  indorsement  in  blank  against 
the  immediate  holder  nnder  such  indorsement.  And  that  is  not 
negatived  by  the  opinion  of  H.  Tervonrt.  I  therefore  do  not  feel 
myself  bound  by  that  case.  The  question  then  is,  what  is  meant  by 
a  "  procuration  "  in  article  188  f  I  find  it  laid  down  by  two  Frenoh 
jurists  of  great  distinction,  vis.  Paillet  and  BMarride,  in  the  passages 
referred  to  in  the  course  of  the  argnroent,  that  an  irregular  indorse- 
ment —  that  is,  one  which  does  not  comply  with  the  formalities  pre- 
Btnibed.  by  article  187  of  the  Code  de  Commeroe  —  does  not  pass  the 
property  in  the  bill  or  note  absolutely,  but  only  to  this  extent,  that  it 
IS  open  to  all  the  exceptions  which  would  be  avulsble  against  the 
indoTser  himself.  Subject  to  tiiat,  the  person  who  takes  by  virtue  of 
an  indonement  in  blank  is  entitled  by  the  taw  of  France  to  sue  upon 
tlie  bill  or  note  in  his  own  name.  That  seems  to  me  to  be  the  good 
•anse  of  the  thing.  It  prevents  the  possibility  of  any  fraud  or  mal< 
practice.  We  do  not  find  in  the  ordinary  transaotions  of  the  com- 
mercial world  any  inconvenience  resulting  from  indorsements  in  blank, 
which  are'the  ordinary  indorsements  in  nae  amongst  ns.  It  is  con* 
ceded  that,  if  the  action  had  been  brought  by  or  in  the  name  of  Gellet, 
there  would  have  been  no  defence.  And  I  am  clearly  of  opinion  that 
the  objection  cannot  be  taken  by  the  acceptor,  and  that  the  Frenoh  law 
b  not  that  whi<^  it  was  assumed  to  be  m  Trimbey  v.  Vignier.  I  think 
tiie  Judgment  of  tlie  Court  of  Common  Fleas  ahoold  be  revet  sed. 

JLU2.T,  C.  B.    I  also  think  the  judgment  of  the  court  below  waa 
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wroi^.  We  most  not,  however,  be  ondentood  as  holding  Uiat  the 
lav  of  a  foreign  ooontiy  is  not  to  be  proved  as  a  matter  of  faoL  In 
the  preeent  oaae,  thoi^h  we  have  the  opiniooa  of  French  advocates, 
it  is  agreed  between  the  parties  that  the  whole  of  the  Oode  de  CoDk- 
meroe  is  to  be  considered  as  before  as.  We  are  at  liberty,  therefore, 
to  examine  the  oode  for  ourselves,  and  put  the  best  constmotion  we 
oan  upon  it.  Passing  bjr  article  187,  the  I88th  article  is  in  these 
teima:  "Si  I'endoBsement  n'eet  pas  ooD£oTm6  aux  dispoutions  de 
I'arliole  pr^o^dent,  11  n'opAre  pas  le  transport,  il  n'est  qa'une  proanr»- 
tion."  The  blank  indoTBement  does  not  operate  as  a  complete 
(raosfer  of  the  bill,  bat  oalj  as  a  {wooaration.  What  is  the  efEeot 
and  meaning  of  a  proonration,  as  contradisti  ngaisb  ed  from  a  coni:- 
plete  transfer  of  the  property  in  the  bUl  ?  It  would,  I  think,  be 
an  extremely  rash  thing  to  put  a  oonstruotion  upon  that  ezpreaalDn 
withoat  consniting  the  commentariea  made  upon  the  oode  by  French 
Juriata  and  the  judgments  of  the  oonrts  of  France.  In  addition 
to  the  authorities  eited  by  the  Lord  Chief  Justice,  I  would  refer  to 
N^ouguier,  Lettres  de  Change,  ed.  1851,  vol.  i.  p.  418,  and  Bravard- 
Yeyrieres,  par  Demangeat,  vol.  iii.  lib.  1,  tit.  viiL,  g  2,  pp.  176, 
177,  ed.  1862.  From  the  Ungnsge  of  those  oonuneDtariea  and  those 
jndgmenta,  I  think  it  must  be  inferred  that  it  is  oompeteot  to  the 
indorsee  under  a  blank  indorsement  to  sue  npon  the  bill  or  note  in  his 
own  name,  provided  it  is  for  the  benefit  of  the  immediate  indorser.  I 
think  the  pimtiff  is  entitled  to  jadgment. 

CfiAJumLL,  B.  Upon  the  materiids  before  us,  I  also  think  the  pliun- 
ti£E  is  entitled  to  judgment.  It  appears  that  by  the  Frenob  Uw  the 
indorsement  of  these  hills  by  Gellet  to  the  phuntiff  is  not  Buffident  to 
operate  as  a  transfer  of  the  bills,  but  amoante  only  to  8  procnration. 
But  the  defendant  baa  failed  to  satisfy  me  that  the  law  of  France  dis- 
entitles the  plaintiff  to  sne  him.  The  French  advooate  who  was 
examined  at  the  trial  was  not  asked  whether  the  eSeot  of  article  13S 
of  the  Code  de  Commerce  was  to  prevent  an  action  being  maintained 
by  the  pluntiff  in  his  own  name,  or  whether  the  form  of  indorsement 
merely  entitled  the  party  sued  to  set  up  oertain  defenoes. 

Blackbdbk,  J.  I  agree  with  my  brother  Oiannell  that  it  lay  upon 
the  defendant  to  prove  that  the  French  law  disentitles  the  plaintiff  to 
me  upon  these  hills  in  his  own  name,  and  that  he  lias  failed  to  do  so. 
It  seems  to  have  been  taken  for  granted  by  the  Court  of  Common 
Pleas,  in  Trimbey  v.  Vignier,  that  a  blank  indorsement  gives  no  title 
to  sue  on  the  bilL  The  opinion  of  one  of  the  Fruioh  advocates  in 
tiat  case  was  exactly  the  contrary,  and  that  of  the  other  was  not 
neoessarily  inconsistent  with  it.  In  deciding  as  they  did,  the  oonit 
leem  to  me  to  have  fallen  into  a  mistake  of  fact    The  judgment 
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belov  aanimes  that  oaae  to  h&Te  been  oorreotly  de<»ded.  I  rest  my 
judgment  on  tins,  that  thon  vas  no  evidenoe  to  show  that  bj  the  lav 
of  France  there  ii  any  impediment  to  the  plaindfi's  right  to  sne  upon 
tbeae  bUla.  I  think  the  judgment  of  the  ooort  belov  mnat  be  reversed, 
■ad  that  the  plaintifE  ii  entitled  to  a  Terdiot, 
XnxrOa  and  Lms,  JJ^  and  Oihasbt,  B^  o(«oiirred. 
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LODQE  V.  PHELPS. 

IV  THB   SUTKBICE   CoUBT   OT  JlTDtCATITBIt,  KkV  ToBE,  Oo- 

TOBBB,  1799. 

[R^mied  in  S  OaiMt"  Camt,  SSL^I 

Taie  qa«8tion  in  thie  case  wu,  Can  the  amigDee  of  s  promissory  not* 
^Ton  in  CoDoectiout  mtuotatn  m  spit  upon  it  here  in  hts  own  oam*, 
sinoe  he  is  not  permitted  to  do  so  there  t 

JPer  Ouriam,  delivered  hy  Ebft,  J.  That  personal  contracts,  jost 
in  themselves,  and  lawfal  by  the  lav  of  the  land  vhere  made,  are  to 
be  fally  enforced  according  to  the  intent  of  them,  notvithstanding 
107  change  of  habitation  hy  the  parties,  is  a  principle  of  jiutioe  and 
of  social  policy  which  ought  every  where  to  be  received  and  supported. 
Bat  the  admission  of  the  lex  loci  c&ntractda  can  have  reference  only 
to  the  natnre  and  oonstraotion  of  the  contract,  and  not  to  the  modo 
of  enforcing  it;  for  every  country  mast  and  will  have  precedents  and 
Jadioial  forms  peculiar  to  itself,  and  under  the  solemnity  of  these 
formi  will  enforce  contracts  according  to  their  true  intent  and  spirit. 

The  note  on  which  the  present  salt  was  brooght  was  made  payable 
to  the  payee  or  his  order,  and  he  ordered  the  money  to  be  paid  to  the 
plaintiff :  the  plaintiff,  therefore,  by  the  mies  of  eqnity,  not  only  in 
Connecticut,  but  in  every  country  where  equity  is  known,  is  entitled 
to  receive  the  money  in  preference  to  the  original  payee.  What  just 
reason  can  there  then  be,  that  the  plaintiff  shonid  not  be  permitted  to 
avEul  himself  here  of  the  forms  and  remedies  prescribed  by  our  laws, 
and  to  sue  directly  in  his  own  name  for  the  money,  but  should  rather 
be  compelled,  agreeably  to  the  usage  of  Connecticut,  to  use  the  name 
of  the  original  payee  as  a  mere  nominal  plaintiff,  or  dramatis  persona  f 
If  the  defendant  has  any  defence,  aathoriEed  by  the  law  of  Connec- 
ticut, let  him  show  it ;  and  he  will  be  heard  in  the  one  form  of  action 
OS  well  as  in  the  ottier.  Agreeably  to  the  principle  I  have  laid  down, 
I  am  for  allowing  him  every  defence  that  he  would  have  been  entitled 
to  make  in  Connecticut,  had  the  note  been  sned  there  in  the  name  of 
the  original  payee  ;  and,  aa  long  as  this  can  be  done,  I  do  not  perceive 
any  sufficient  reason  for  turning  the  plaintiff  round  to  another  salt 
To  permit  innovations  upon  our  forms  of  action,  when  not  neoeeaary, 
may  lead  to  inoonvenienoe.  Judgment  for  the  plaintif.*- 

>  1  John*.  Cm.  189,  ■.  c— Ed. 

I  Graca  v.  Haoufa,  6  Jone*  (N.  C),  M,  M  (amik),  aeeord, 

CoDf.  Warren  v.  Copetln,  t  Met  MM,  W;  Wood*  v.  Udky,  11  Hmnph.  IM 
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GOmCAUr  W.  FOSS  um  Ajtotobb  «.  WILLIAM  G.  NUTTING 

Aim   OTHXBfl. 

Is  THS  StTFSEIfB  JuDIdAL  CoVBT,  MA.BBACHUBETTS,  JaIHTABT,  1860 
[BeporltdaUGTaf,4SL\ 

AcnoK  of  contract  upon  two  promiflaory  notes  made  by  the  defend- 
BDts  in  Nev  York,  payable  to  their  own  order,  and  indorsed  in  blank. 
Answer :  an  assignment  in  New  Toik,  before  the  oommenoement  of  this 
action,  of  all  the  pltuDtiFs  right,  title,  and  interest  in  the  notes  de- 
elsred  apon ;  and  a  denial  of  the  pIuntifTs  ownership. 

The  defendants  interrogated  the  plaintiffs  nnder  Stat.  18&2,  o.  812, 
S  61,  whether  they  had  made  snob  an  assignment,  bat  the  plaintiffs  did 
not  answer.  At  December,  1868,  of  the  Court  of  Common  Pleas  in 
Essex,  the  defendants  moved  that  they  be  ordered  to  do  so,  or  be  non- 
suited. But  Perkins,  J.,  orermled  the  motion,  on  the  gronnd  that 
the  interrogatories  were  immaterial.  A  verdict  was  taken  for  the 
pl^ntiffs,  and  the  defendants  excepted. 

S.  SI  PhiUips,  for  the  defendants.  1.  By  the  laws  of  New  York, 
all  ohoses  in  action  are  assignable,  and  "  every  action  moat  be  proee- 
cnted  in  the  name  of  the  real  party  in  iDtereat."  2  Rev.  Stats,  of  N.  Y. 
(4tb  ed.),  pt.  8,  c  4, 1  111.  TTpon  the  qaestion  of  the  right  of  the  assignee 
to  recover,  the  lees  loci  contracMa  mnst  govern.  The  evidence  was 
therefore  material.  Story,  Confl.,  S§  £65,  666,  and  cases  cited ; 
O'Callaghan  v.  Thomond,*  Ingraham  v.  Geyer,*  Field  r.  Mayor,  tfec,  of 
New  Tort,*  Ward  tt.  Morrison,*  Borlook  v.  Taylor,'  Yanbuskirk  e. 
Hartford  Firs  Ins.  Co.* 

2.  The  praottoe  act  makes  the  affidavit  of  the  interrogating  party 
eoDclnuve  of  the  materiality  of  the  information  sought.  State.  1862, 
0.  812, 1  61. 

S.  B.  Jtws,  Jr.,  for  the  pluntifEs. 

IIoAB,  J.  The  interrogatories  proposed  by  the  defendants  were 
only  material  in  case  the  assignment  in  New  York  of  a  promissory 
note,  made  and  payable  in  that  State,  but  not  indorsed,  would  be  a 
bar  to  an  action  upon  it  in  this  Commonwealth  in  the  name  of  the 
payee.  By  tbe  law  of  New  York,  "  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  with  an  exception  not 
materiid  to  tiiis  inquiry ;  and  tbe  defendants  contend  that  this  pro* 

1  S  Tsunt  &9.  1  18  Hsu.  147. 

*  S SeldeD,  170.  «  UTtOU. 

•  KFtok.S4a  •UConn.UL 
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rision  sflboU  tbo  contract,  and  not  the  remedy  only,  and  bo  must  1m 
decided  aecundtim  legem  loci  contraet&t. 

We  do  not  regard  this  aa  a  question  of  property,  or  of  the  riglit  i»f 
the  asstgnee  to  recover  the  amoont  of  the  note,  but  merely  as  pre- 
senting the  qaestion  in  whose  name  an  action  upon  the  oontrnct  shall 
be  brought  in  this  Commonwealth ;  and  in  this  we  think  the  lex  fvri 
mnst  govern. 

In  O'Callagfaan  v.  Thomond,*  it  was  held  that  the  assignee  of  an 
Jtish  Judgment  by  cognovit  might  ane  in  EnglancI  in  his  own  name, 
under  the  provisions  of  the  Irish  atatatea  of  9  A  26  Geo.  II. 

But,  in  Folliott  v.  Ogden,*  Lord  Loughborough  said  that  "  .i  bond 
could  only  be  sued  for  according  to  the  laws  of  England  relating 
to  bonds,"  and  therefore  held  that  when  a  bond  made  in  a  foreign 
State,  by  whose  laws  it  ia  aaugnable,  is  sned  at  law  in  England,  the 
Bait  must  be  according  to  the  laws  of  England,  in  the  name  of  the 
obligee,  and  not  of  the  assignee,  althongh  it  be  for  his  use,  because 
there  bonds  are  not  assignable  at  law.*  The  authority  of  this  case  w;ta 
recognized  by  Ch.  J.  Parsons,  in  Fearsall  v.  Bwight.* 

Li  Dawes  «.  Boylston,*  this  coort  held  that  an  assignment  under  the 

1  8  TsDDt.  82.  *  1  H.  Bl.  ISS. 

*  The  Jadgment  In  thli  eaae  wu  aiBniied  upon  k  wrtt  at  error.  Ogdeii  v.  Folliott, 
S  T.  R.  7SS.  Bnt  tberofib  dtddmdiot  the  Court  of  Common  Pleu  wu  diiapprored, 
Lord  Eenjon  remsTklng  (p.  781] :  "If  we  were  to  oomlder  the  icts  of  the  proTinoe 
vi  Ntw  York  ms  binding,  m  hM  been  contendfld,  1  am  at  a  low  to  know  why  all  tha 
property  of  thoie  penon*  whioh  wa*  iatd  to  be  cotiflicated  did  not  pau  to  tlie  ez- 
ecaUfe  power  of  that  State  to  whom  it  waf  «aid  to  be  forfeited ;  and  why  an  actioo 
might  not  have  been  brongfat  Id  tbe  name  of  inch  executive  ponor  to  enforce  tlie 
payment  of  thi*  bond ;  and  how  an  action  could  hare  been  brought  in  the  itame  of 
the  obligee.  Having  laid  thn*  miich  on  the  judgment  luppoaed  to  hare  bet^u  gircn 
by  the  Court  of  Common  PIe*«,  I  can  only  tay  that  at  preiont  I  cannot  nuent  to  tiie 
reatoningon  which  that  court  gave  Jndgnent,  though  I  am  of  opinion  that  it  should 
be  affirmed  on  different  gronndj."  Thi«  opinion  of  Lord  Kenjon,  notwithstanding 
a  diHiiBi  of  Lord  BUenborongh  to  the  contrary,  In  WoIO'd.  Ozholm,  a  M.  &  S.  09, 
rontt  tw  regarded  at  an  eftabllahed  doctrine  of  tbe  Engllih  courta.  Smith  r.  Bu- 
chanan, 1  Ea«t,  11  {tmhU) ;  O'Callagfaan  v.  Thomond,  S  Taont.  82 ;  Alifon  t>.  Fur- 
■Ivall,  1  ClCa  R.2H,  par  Parke,  B.;  ThompMm  v.  BeU,  8  E.&B.286.  In  tlio 
lait  caae,  one  who  had  aMlgned  a  choae  In  action  in  Califl»nia  lued  the  debtor  in 
England.  Tbe  defendant  pleaded  the  astlgament  iubar.  Lord  Campbell,  C.  J.,  aniil 
{p.  2U) :  "  A  chose  iuactjon,  not  asiignable  by  the  law  of  England,  ia  lo  1>y  (Ite  law 
of  California;  and  what  doei  that  mean,  but  that  all  right  which  the  assignor  liaa  lie 
glTc*  to  the  aasignee )  If  lo,  tbe  taaigaea  haa  the  right  exclusively.  Tlie  cnae  ia 
like  the  indDrwment  of  a  bill  <tf  ezohaage;  llie  Indoner  cannot  sue;  the  indorae- 
■ent  would  be  a  bat  the  world  over,  ff,  therefore,  the  plea  shows  such  an  aaaigu- 
Dcnt  asrettaall  theastignor*!  right  In  the  aatigoto,  it  It  good."  See  also  Vanquelia 
tf.  Bonard,  16  C.  B.  X.  I.  806,878;  Sonarbop  «.  ScbmaDaal, 4 D. 4 Ry.  180 ;  Tenoa  ■. 
|[an,8U.ftKy.  SB.— Bd. 

«81taM.W.  •OHatt.SiS. 
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Bngliah  bankrupt  law,  effectual  to  rest  in  the  aaaigneeB  the  beneficial 
interest  and  property,  "  Toold  not  be  allowed,  with  us,  the  operation 
which  ench  an  asugnment  haa  in  England,  of  giving  to  the  assignees 
s  remedy  in  their  own  names  upon  the  debt  asdgned." 

The  some  principle  is  stated  hy  Ch.  J.  Sent,  in  Bird  v.  Carital,* 
•ad  uenu  to  be  the  settled  law  of  Kew  Tork.    Raymond  v.  Johnson.* 

The  oonverae  of  the  proportion,  but  sapported  by  the  saaie  reason, 
that  the  lex  fori  governs  the  remedy,  is  found  in  decisions  where  it 
has  been  held  that  a  promissory  note  payable  to  order,  though  made 
in  a  country  where  snob  a  note  is  not  negotiable,  if  sued  where  such 
notes  are  negotiable,  may  be  sued  by  the  indorsee  in  his  own  name. 
Milne  v.  Graham,  Lodge  v.  Phelps. 

No  case  has  been  cited  to  support  the  position  that  a  suit  cannot  be 
brought  in  this  Commonwealth  in  the  name  of  the  payee  of  a  prom- 
issory note  not  indorsed,  even  if  it  could  also  be  brought  in  the  name 
of  his  assignee. 

The  snggestion  of  the  defendant's  counsel,  that  the  affidavit  of  tiie 
party  interrogating  is  conslasive  as  to  the  materiality  of  the  informa- 
tion sought,  we  cannot  adopt.  Snob  an  affidavit  is  required  by  the 
statute,  as  a  security  agaiuat  {rivoloui  or  vexatious  examinations  of  a 
party  by  his  opponent;  but  the  right  to  interrogate  is  expressly 
limited  by  the  statute  to  "th«  discovery  of  facta  and  documents 
material  to  the  support  or  defence  of  the  suit."  Stat.  1852,  c  81S2, 
S  61.  £iecq>tion»  overrukd.' 

I  2  Jobni.  846. 

*  11  Jobni.  48a  In  BoImM  v.  Saniira,  i  Johns.  Ch.  ISO,  486,  ChancellOT  Kent 
reeogaivd  the  right  of  foreign  wdgneef  to  soa  In  N«w  Tork  1b  their  own  namee ; 
■nd  hi*  Uter  opinion,  rather  thu  bli  flnt.  Menu  to  be  the  Kttled  kw  of  New  York. 
Abraham  ».  Pleitoro,  S  Wend.  6S8,  660,  660,  XI,  667;  Eojt  e.  Thompton,  1  Seld. 
SaO;  Feterton  e.  Cbemiwl  Btmk,  29  How.  Pr.  S40;  Bant  b.  Jackion,  6  Blitchf.  349 
—  Ed. 

1  Blane  v.  Dnunmond,  1  Broek.  9S;  Bnwta  «.  Cortl*,  4  Com.  S12 ;  Room  d. 
CrUt,  IT  IlL  460;  Richudi  v.  New  Tork R.  B..  98  Hsm.  93  («*mUe);  Klikludo. 
Low,  83  Hiu.  428,  aceortJ. 

To  the  wme  effect  are  McBs*  v.  Mattoon,  10  Pick,  62  {MtmiU) ;  Byrne  v.  Wdker, 
7  S.  4  B.  48S ;  Menick'i  EiUte,  6  W.  «  8.  9,  19  [imbU) ;  Fiik  e.  Brackett,  82  Vt. 
796. 

Bat  lee  ElderUn  v.  BlderUn,  1  Boot,  1S9 ;  Bovne  v.  Ohiott,  2  Root,  868 ;  OoS  v. 
BUUngbnrtt,  2  Boot,  627 ;  Stnut  ».  Qresoleaf,  8  Day,  Sll ;  Vptm  v.  Bnbbard,  2t 
Cobb.  ST4, 284  (•*■£(*};  Nawm  *.  Hoioer,  106UMt.  116;  KUm  t>. MoraUn,  6  Binn. 
M^  914  itmU*),  BBd  cbms  dted  mfm,  861,  nota  8,  om^s.— Eb. 
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-vv^jt^^  J,/    ''-^^      SECTION  ni. 

.  •     .  •         STONE  ».  RAWLINSON. 

•'       .^  _  .       ,  ..    Iir  THB  CovKoir  Flbab,  Eaatbb  Tsbk,  174S. 

(Bvartttf  At  (TiZlM,  £69.] 

Tbu  wu  an  soljon  oa  a  promugory  note  for  fifty  gnineag,  made  hj\ 
the  dflfendantfl,  dated  tbe  11th  of  May,  1780,  and  payable  to  Jameal 
WateoD,  or  order ;  and  the  deolaration  stated  that  Watsoa  died  on 
the  Ist  of  April,  1784,  intestate,  upon  whose  death  administraUon  of  | 
bis  goods  and  chattels  vaa  granted  to  Ann  Webb,  who  indorsed  tbel 
note  to  the  plaintiff.  I 

To  this  declaration  the  defendants  demnrred,  and  showed  for  oanse 
that  the  pluntiff  did  not  bring  into  the  oonrt  or  show  to  the  ooort 
any  letters  of  administration  of  J.  Watson's  goods  granted  to  Ann, 
and  that  he  did  not  show  who  granted  administration  of  Watson's 
effects  to  the  said  Ann. 

lliis  ease  was  twice  aigned,  the  first  time  in  Michaelmas  term,  1744, 
by  Agar,  Serjt.,  (or  tbe  defendant,  and  Draper,  Serjt.,  for  the  plain- 
tiff ;  the  second,  in  Hilary  term  following,  by  3irch,  King's  Serjt.,  for 
the  former,  and  by  Prime,  Slog's  Serjt.,  oontra.  And  though  Mr. 
J.  Bnmett  appears  at  first  to  hare  been  inolined  to  gire  judgment  for 
the  defendant,  he  afterwards  agreed  with  the  rest  of  the  court,  whose 
opinion  was  now  delivered  as  follows,  by 

WiLUCB,  L.  Ch.  i.  This  comes  before  tiie  court  on  a  demturer  to 
the  plfdntiff's  replication. 

There  are  two  causes  of  demurrer  assigned  in  the  pleadings. 

first,  that  there  is  aopro/ert  made  of  the  letters  of  admiaistrad<»i. 

Secondly,  that  it  is  not  sud  by  whom  the  letters  of  admiuistraticm 
were  granted ;  so  that  it  doce  not  appear  whether  they  were  granted 
by  proper  authority. 

And  a  third  was  made  at  the  bar,  that  an  executor  or  administrator 
eannot  assign  a  promissory  note  made  payable  to  a  person  or  order,  ao 
u  to  enable  the  indorsee  to  bring  an  action  on  such  note  in  his  own 
Dame  by  the  Statute  8  &  4  Anne,  c.  9. 

As  to  the  two  first  objections,  which  are  the  only  causes  assigned  fai 
Ute  demurrer^  we  have  g^ren  our  opinions  before. 
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For,  u  the  Iett«n  of  odiniiuBtration  cannot  be  snppoBed  to  be  in 
tbe  Atutody  or  power  of  the  indoraer,  he  ongfat  not  to  he  obliged  to  pro- 
doee  Uiem ;  and,  for  the  same  reason,  he  need  not  show  by  whom  thejr 
Tore  granted.  Bnt,  if  the  defendant  stand  trial,  the  pluntiff  mnst 
not  only  prodaoe  the  letters  of  adminutration  in  evidence,  beoaose 
It  if  the  title  under  whioh  he  olums,  but  must  likewise  show  whether 
they  were  granted  by  a  oourt  or  a  person  having  legal  authority  so  to 
do ;  oUienrise,  he  oannot  recover. 

Hie  third  point,  therefore,  and  the  only  one  whioh  remains  to  be 
oonaidered,  is  whether  the  ezeoator  or  administrator  of  a  person  to 
whom  or  to  whose  order  a  promissory  note  is  made  payable,  can  anign 
over  inoh  note  so  as  to  enable  the  indorsee  to  bring  an  action  upon  it 
in  his  own  name,  And  as  it  was  inriated,  on  the  one  hand,  that  though 
this  has  been  frequently  done  by  persons  coaoeroed  in  trade,  yet  it 
had  never  been  oontroverted  before ;  so  it  was  admitted  on  both  sides 
that  there  has  never  been  any  judicial  detennination  upon  this  point 
either  one  way  or  the  other.  And  though  several  oases  were  cited  as 
bearing  some  resemblance  to  this,  I  think  that  none  of  them  were  at  all 
material  in  this  case,  except  the  case  of  Moore  and  Manning,  in  Comyns, 
811,  812,  of  which  I  shall  take  notice  presently. 
I  As  this  is  a  matter  whioh  greatly  conoems  the  trade  and  oommeroe 
of  the  nation,  and  as  it  has  never  been  jadieially  determined  before, 
we  tbonght  ourselves  at  liberty,  and  that  it  was  the  most  proper 
method  we  oonld  take  to  inquire  of  traders  and  merchants  of  nn- 
doubted  credit  what  has  been  the  praotice  in  this  case  ever  since  the 
act  of  the  third  and  fourth  of  Queen  Anne,  and  how  the  act  has  been 
nndentogd  .by  them.  We  bare  done  so ;  and  they  all  agree  that  it*^ 
has  been  tbe  constant  practice  for  ezeeutors  and  administraton  to 
indorse  such  notes  and  inland  bills  of  exchange,  and  that  promissory  ! 
notes,  when  so  assigned,  have  always  been  considered  to  be  as  much' 
within  tbe  statnte,  and  Uiat  tbey  may  be  pat  in  suit  by  the  indorsees  '' 
in  the  same  manner  as  if  tbey  had  been  indorsed  by  the  testator  or  in- 1 
testate.  Aa,  therefore,  wo  are  fully  satisfied  that  this  has  been  the j 
constant  praotioe,  and  that  the  law  has  been  always  so  understood 
amongst  traders,  and  as  the  courts  of  law  have  always  in  mercantile 
aflsirs  endeavored  to  adapt  the  rales  of  law  to  the  course  and  method 
of  trade  in  order  to  promote  trade  and  commerce,  instead  of  doing  it 
any  hnrt,  so  we  are  determined  in  the  present  case  to  make  thb  in- 
dorsement valid  according  to  the  practice,  if  we  can  by  any  means 
nuke  it  oonaistent  with  the  words  of  the  act  and  agreeable  to  the  roles 
of  law.    And  we  think  it  is  easy  to  do  both. 

The  words  of  the  act,  when  considered,  will,  I  tiiink,  plainly  warrani 
tt,— I  mean  the  following  words,  in  the  first  section  of  the  act:  '*That 
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mj  person  to  whom  s  promUsory  note  th&t  U  paysUe  to  >my  penmi 
m  his  order  is  indorsed  or  asugned,  or  the  mooby  therein  meat* 
tioned  ordered  to  be  paid  by  indonement  thereon,  shall  and  may 
miuntun  an  action  for  snub  sam  of  money  «ther  t^ainst  the  person 
ugnlng  snob  a  note,  or  agaiost  any  of  the  persona  who  indorsed 
the  same,  in  like  manner  as  in  oaces  of  inland  ImUs  of  exchange." 
What  was  the  practice  before  and  slnoe  as  to  inland  bills  of  oxobange^ 
we  can  only  learn  from  the  report  of  merchants;  and  tbey  nnani- 
monsly  agree  that  they  vere  always  looked  upon  to  be  so  assignable 
by  executors  and  administrators  as  to  enable  the  assignee  to  brinj; 
an  action  in  his  own  name.  And  I  think  this  constmotion  agreeable 
to  the  plain  intent  of  the  act,  which  is  that,  whereas  the  assignee  of 
Booh  notes  before  had  certainly  an  eqnitable  interest,  which  would 
enable  him  to  bring  an  action  in  the  name  of  the  asmgnor,  snch  eqaiv 
able  interest  by  the  statute  was  converted  into  a  l^;al  interest,  so  as 
to  enable  the  assignee  to  bring  an  aadoa  in  his  own  name.  It  moat  be 
admitted  that  the  whole  interest  to  the  testator  or  intestate  in  snch 
notes  vests  in  the  exeontor  or  administrator ;  and  that  before  the  stat- 
ate  the  execntor  or  administrator  might  have  assigned  all  his  right  in 
snch  notes,  so  as  to  convey  an  eqnitable  interest  to  another,  and  to 
enable  him  to  sne  in  the  name  of  the  exeontor  or  administrator.  If 
therefore,  by  the  statnte,  snch  eqnitable  interest  is  oonverted  into  a 
legal  one,  it  follows  that  since  the  statute  such  asngnee  may  sne  in  his 
own  name.  And  I  think  that  the  case  of  More  and  Manning  *  in  this 
oonrt,  and  reported  in  Comyns,  811, 812,  which  was  the  only  case  that 
was  cited  which  seems  to  bear  any  resemblance  to  this,  plainly  war- 
rants this  construction.  A  promissory  note,  drawn  by  Manning,  was 
made  payable  to  Statbam,  or  bis  order.  Statbam  assigned  it  to  A, 
and  A  to  the  plaintiff :  on  a  demurrer  to  the  declaration,  the  exception 
was  that  the  assignment  was  only  to  A,  not  saying  to  him  or  order, 
and  therefore  he  conld  not  assign  it  to  the  plaintiff.  And  to  this  the 
Chief  Justice  at  first  inclined ;  bat  afterwards  it  was  resolved  by  the 
whole  oonrt  that  it  was  good.  For  if  thexiriginal  no(«  were  assignable, 
it  will  always  remiun  so ;  and  whoever  has  the  whole  interest  in  the 
note  may  assign  it  as  he  pleases. 

On  the  strength  of  this  case,  I  think  I  may  make  a  syllogism,  which 
will  be  oonolueiTe  in  the  present  case.  Whoever  has  the  absolnte^ 
property  in  a  bill  made  payable  to  one,  or  his  order,  may  w£^  it  as 
be  pleases  within  the  provision  of  the  statute ;  and  snch  tAnf^lHA^Iiay 
maintun  an  action  in  his  own  rame.  The  executor  or  administrator 
3f  a  person  to  whom  such  bill  is  made  payable  has  the  absolnto  prup>  U 
•rty  in  it}  and  therefore  be  may  assign  it  to  whomsoevei  he  pleat 
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tnd  moh  asBignee  majr  muntun  an  aotion  in  his  own  name,  KluchP 
U  the  onlf  question  tiiat  remans  to  be  detennin^d  in  the  present 

And,  we  being  all  of  that  opinion,  judgment  mnat  be  for  tlM 
plaintiff.*  ,   ./ 

— ' —     nf-.r-'^w-'/'  h'^'''  ■'• 

CAKVIOK  fj.  VICKERT.^^(^;tia^^  'tvt""*^    A  C 
la  TOB  Knro'a  BaircH,  Hilabt  Twaif,  1788.  '^iU^^ii  ^T''^\-'* 

[Saptrttd  M  S  Dtngliu,  068,  nA.]  (' 

This  was  an  aotion  by  the  indonee  of  a  Inlt  of  exchange,  whiob  wm  I 
tn  the  following  form :  —  / 

"Mb.    ATtnAiTtw   VlCKBBT. 

**  Two  months  after  date,  please  to  pajr  to  ns,  or  onr  order,  the  som  I 
of,  &0.  "  John  Matdwbll. 

"JoHir  MATOWEIi." 

It  vaa  indorsed  thns :  —  *>  Js.  Matdwkll. 

"  HOLLOWAT." 

The  Maydwells  were  father  and  son.  The  indorsement  was  by  tfat.) 
ton.  They  were  admitted  sot  to  be  partners.  The  bill  when  due  was  \ 
presented  to  the  defendant,  and  aooepted ;  and,  at  the  time  of  the  J 
Moeptance,  he  wrote  npon  it  a  direction  to  his  banker  to  pay  it.  The| 
oaiue  was  tried,  at  the  sittings  after  H.  28  Geo.  IIL,  at  Guildhall,  before 
Lord  Mansfield,  who  nonsoited  the  plaintiff,  because  there  was  not 
an  indorsement  by  both  the  parties  to  whose  order  the  bill  was  made 

1  Affirmed  in  BawUnioo  s.  Stone,  S  Will.  1.  Dwlght  v.  NeweU,  16  Hi.  388 ;  San- 
den  g.  Blaln,  6  J.  J.  Huih.  440  («)ii£b) ;  Hilbon  v.  Soathud,  86  Ble,  147 ;  ProiMr 
r  iMthanun,  5  UIh.  387,  311  [tmbU] ;  Miller  *.  Helm,  10  Uin.  067,  096  iimbU) ; 
Whe^r  p.  Wbeekr,  0  Cow.  84 ;  Johoioii  ■>.  Uupun,  06  N.  Ck.  146 ;  If  owlf  o. 
Ora^dcHi,  4  Strob.  7 ;  Qriiwold  r.  Barnom,  6  Tt  299 ;  Cahoon  v.  Maar«,  It  Vt.  001, 

Stags  "■  LlnDenfelHT,  69  Ha.  S86,  eaOra. 

See  Edwudi  a.  Cimpbell,  !8  Barb.  428 ;  Lcnmilnii]r  v.  Depeir,  28 Barb.  44;  Rkh- 
srdMo  a.  Qower,  10  lUch.  100. 

Similar)]',  although  an  admlnittrator  can  bring  an  action  onlj  in  the  Juriidicttoii  j 
where  he  hai  Teceived  lettan  of  admin  Utration,  one  to  whom  he  bai  trantfeired  ■ '  - 
bill  or  note  maj  ine  npon  the  Initrnment  in  other  Jufiidictlon*.    Harper  v.  Builer,'^ 
2  Fet  280  [tmdU] ;  Barrett  v.  Barrett,  6  Oreeol.  363 ;  Kaud  b.  Hnbhard,  4  Met.  SS!^ 
368  («MBU():Andre«ii>.  Can',26HlH.  677;  Owen  v.  Mood7,2e  Him.  79;  Leake  n 
QilchrUt, 2  Der.  78;  Grace  n.  Hannah,  6  Jod««  (N.C«.).94. 

But  eeo  ctnlra,  Sicami  v.  Banhain,  6  Oraeol.  SOI  (o*ermlad) ;  ThompwHi  v.  Wit 
MU,  3  N.  B.  391 ;  Lee  ».  Bavoni,  Biajton,  OS. 

The  title  to  a  bill  indoraed  to  A,  in  ignorance  tt  A'l  death,  veata  In  hia  npre««» 
Wm    Miuraf  «.E.LOj,6B.4AL201.— Bb. 
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pajHble.  In  H.  28  G«o.  m^  Hoirorth  obtained  a  role  to  rbow  csnM 
vhy  there  shool^  not  be  a  new  trial ;  and  the  oaae  « as  argued,  on 
Satardaj',  the  Ist  of  Febmsry,  1788,  by  WitBace  and  Zow,  for  the 
defendant,  and  Hbnorth,  and  Wood,  for  the  pluntiff. 

In  support  of  the  nonBoit,  it  vaa  inaisted,  that  it  was  clear,  when 
two  or  more  persona  are  the  payees  of  a  bill  of  exchange  (which  in 
this  case  the  drawers  were),  and  there  ia  no  partnenbip  between  them, 
the  indoraement  of  one  will  not  bind  the  rest,  nor  niake  the  bUl  nego- 
tiable. The  only  reason  for  the  names  of  both  the  father  and  the  son 
appealing  to  thb  bill  must  have  been  to  prevent  its  being  pud  witl^ 
oat  the  joint  order  of  both.  Bven  if  the  indorsement  had  been 
specially  by  the  one,  to  pay  for  himsell  and  the  other,  yet,  witboat 
evidence  of  a  partnership,  ^e  other  would  not  hare  been  boond.  The 
first  promise  of  the  acceptor  was  to  pay  to  the  order  of  two,  and  a 
new  promise  to  pay  to  the  order  of  ons  conld  not  be  raised,  withoat  a 
oonnderstion.  It  wonld  be  a  nudum  pactum.  Indeed,  where  there  a 
A  partnership,  the  acceptance  of  one  partner  does  not  bind  the  others, 
nnleaa  the  bill  concerns  the  partnership  trade.  This  was  determined 
in  the  oase  of  Pinkney  v.  Hall>  The  same  thing  must  hold  aa  to 
indorsements.  If  there  is  no  oaae  exactly  on  the  aabjeot,  it  is  because 
the  matter  has  never  been  doubted.  Whitcomb  v.  Whiting  may  be 
cited  on  the  other  side ;  bnt  it  is  not  ad  idem.  The  statate  relative 
to  promissory  notes  *  only  enablea  snc&  servant  or  agent  aa  ia  tisa- 
ally  intrusted  by  the  principal,  to  bind  him  by  his  signatnre.*  A 
partner's  signature  binds  the  partnership  upon  that  gronnd  ;  for  every 
partner  may  be  considered  as  an  agent  for  the  rest  of  the  partnership. 

On  the  other  side,  it  was  argued  that  two  persons,  by  Joining  in  the 
■ame  bill,  hold  themselves  out  to  the  world  as  partners,  and  therefore 
for  that  purpose  are  to  be  treated  and  dealt  with  as  such.  It  appeats 
by  the  evidence  that  the  acceptance  and  order  to  the  banker  were 
after  the  indorsement :  that  order,  therefore,  amounted  to  a  reo(^nition 
of  the  power  of  the  one  to  bind  the  other.  Besides,  the  son  had  the 
onatody  of  the  bill,  which  implied  an  anthority  from  the  father  to 
n^tiate  it.    They  cited  Whitcomb  v.  Whiting. 

loBD  MAvariELD.  I  have  looked  into  that  case,  and  do  not  tbink  it 
ad  idem.  The  general  question  is  of  great  importance ;  viz.,  whether 
an  undertaking,  by  a  bill  of  exchange,  to  pay  A  and  B  is  an  nnder- 
taking  to  pay  A  or  B.  We  will  therefore  take  aome  time  to  considor 
of  it  As  to  the  order  to  the  banker,  it  seems  to  me  nothing  mors 
Uisn  a  direction  to  pay  to  peraons  properly  authorized. 

WiLLBB,  J.  I  incline  to  think  the  order  to  the  banker  a  reo<^itioB 
of  the  indorsement. 

■  S.B.8  W.8.  18alk.l2S.  *8«4AmM^e.».  >S  L 
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AsBHUBAT,  J.  I  do  not  think  the  order  acknowledges  the  author^ 
t^  of  the  mdorsemont  If  the  banker  had  afterwards  diaoovered  that 
the  indorsement  was  forged,  he  might  have  refused  payment.  (Wal- 
laoe  had  menUoned  a  ease  from  Briatol,  of  a  draft  on  Mesers.  Hoares, 
aooepted  hj  Ueaars.  Childs,  where  that  happened.) 

BiTLLEB,  J,  I  think  the  order  to  the  banker  makes  no  difference. 
Bat  it  aeenu  to  me  that,  when  a  bill  goea  out  into  the  world,  the  per- 
•ons  to  whom  it  is  n^otiated  are  to  oolleot  the  state  and  relation  of 
the  parties  from  the  bill  itself.  If  they  appear  on  the  bill  as  partnen, 
it  may  be  of  less  pnblio  detriment  to  subject  them  to  the  inoonTen- 
ienoe  of  being  treated  as  such  than  to  permit  them  to  deny  that  they 
are  so. 

The  court  took  time  to  deliberate  till  Tuesday,  the  4th  of  February, 
when  Lord  Mansfield  delivered  their  unanimous  opinion,  that  the 
Hayd wells,  by  making  the  bill  payable  "to  our  order,"  had  made 
themselves  partners  to  this  transaction. 

3%e  rul«  mada  aitdute. 

At  the  ensuing  sittings  at  Gnildhall,  on  Monday,  Haroh  8, 1788,  the 
new  trial  oame  on,  before  Lord  Mansfield  and  a  special  jury ;  when 
Wallace^  for  the  defendant,  stated  and  oKred  to  prove  that,  by  the 
universal  usage  and  understanding  of  all  the  bankers  and  merchants 
in  London,  the  indorsement  was  bad  beoanae  not  signed  by  both  the 
payees.  1. 

MotDorth,  on  the  other  aide,  objected  to  any  evidence  of  that  sort; 
innating  that  the  point  was  »  qneation  of  law,  and  had  been  decided 
l^  the  court. 

LoBD  Makstibld  said  he  did  not  think  the  question  was  so 
decided  as  to  preclude  the  evidence  offered,  and  therefore  over- 
ruled the  objection. 

WaSace  then  called  Mr.  Qosling,  an  eminent  bankei,  to  prove  theV' 
usage ;  but  the  jury,  una  voce,  declared  they  knew  it  perfectly  to  be  \ 
as  he  had  stated  it ;  and,  without  hearing  the  witness,  found  a  verdict  j 
for  the  defendant.*  -r 

I  The  Uw  li  now  well  wttlvd  in  kocordmnce  with  llw  luage  found  by  the  Jnij 
JoMi  K.  Radford,  1  Camp.  B8,  n. ;  Dwight  b.  Pewe,  S  McL.  M ;  Shepard  c.  Hawlaj, 
1  Coon.  B67  (umUa)  ;  Lowell  «.  Reding,  9  Oreenl.  86  {lembU)  i  Cooper  b.  BaIIaj,  G2 
lb.  280  {tmile] ;  Bennett  ■>.  HcOaugtiT',  4  Mlt*.  192;  Foater  «.  Hill,  Sa  N.  H.  G8Q, 
KB ;  Wood  e.  Wood,  1  Hftrr.  428 ;  WlUia  v.  Green,  S  Hill,  234  (KnrCa) ;  Martin  p. 
Bayea,  BubM,  423;  Sayre  ■>.  Frick,  7  W.  &  S.  B8S  |Hmi/«) ;  Quiahy  v.  Merdtt,  II 
Hwnph.  480.    See  Snelllng  v.  Boyd,  6  Monr.  1T2,  ITS  {tmbU],  contra. 

Conf.  Finch  b.  DeForreit,  IS  Conn.  446  (a  note  payable  to  A.  and  indorted  by  A.  1 
ft  Co.    Held  a  good  tranifer.]  ^ 

In  ragard  to  tndonementa  by  exeenlon,  a  dlatinctlon  la  to  ba  obaerred.    If  ttM'  ■ 
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'.■•■ie^iJC-T^hti/'lu         WALLACE  ..  HARDACRE. 

•dl:,.,       .      /    At  NuI^SIUS)   COBAM  LoBD  ELLBimOBOUQH,    C  J.   DsCXUBEB    9) 

1ty.c(4-,H<^/,,,,  ia^c^  180T. 

l/  AAHUKTarr  BgainBt  the  defendant  M  aooeptor  of  a  bill  of  exchange,! 
dated  2Sd  March,  1807,  for  £819  lOi^  dravn  b^  Edward  Maine,  at  two  I 
montha,  payable  to  his  own  order,  and  indoned  by  him  to  the  ptainUff.  I 

Proof  being  given  of  the  defendant's  handwriting  to  the  bill,  that\ 
Maine  had  indorsed  it  hj  procnration,  and  that  at  the  time  of  the  in- 1 
dorsement  Maine  was  largely  indebted  to  the  plaintiff  I 

There  were  two  defences  tet  ap  to  the  action.  First,  that  the  plun- 
dff  was  not  a  bona  fide  holder  of  the  bill.'  The  second  ground  was^ 
that  Maine  had  committed  an  act  of  bankniptcy  before  the  bill  waaj 
deUvered  to  the  plaintiff,  and  that  no  interest,  therefore,  could  be: 
conveyed  by  his  indorsement.  It  was  allowed  that,  according  to  the*^ 
ease  of  Lempriere  v.  Pasley,*  if  the  bill  had  been  deposited  with  the 
pluntiff  by  Mtune  while  solvent,  he  might  have  put  his  name  upon  it 
as  indorser,  committing  an  act  of  bankruptoy, ;  but  it  was  insisted 
that  the  indorsement  was  a  mere  nullity,  as  he  had  became  bankrupt 
before  parting  with  the  posseBsion  of  it. 

LoBD  Ellekbobough.     The  bill  oould  not  pass  under  the  comniis- 
non,  bdng  of  no  value  in  the  hands  of  the  bankrupt.     There  having 
been  no  oonsideration  between  him  tvaA  the  acceptor,  he  oould  not 
have  sued  upon  it  himself,  and  no  right  of  action  in  respect  of  it  could 
vest  in  his  assignees.    But  the  bill  must  be  available  in  the  hsnds  of  0 
the  plaintiff,  who  has  given  a  valuable  oonsideration  for  it ;  and  the  : 
Hooeptor  is  here,  as  in  other  cases  of  jUJCommQ-jufi""  **!"■■  barred  of  J 
that  defenoa  which  he  might  hare  set  up  to  an  action  at  the  suit  of  ;| 
one  of  the  original  partiea  to  it.    Smith  v.  Pickering.  U 

The  defendant's  counsel  then  maintained  that  the  bankrupt  had  a 

•iB  or  Dot«  U  made  payable  tc  eiecuton,  the  Indonemetit  of  all  ii  requisite  to  tha^ 
Inuiifer.    Sanden  v.  Blain,  0  J.  J.  Harali.  446;  Smith  d.  Whiting,  Q  Mui.  834 ;  \ 
Jofanwn  V.  Muignm,  66  N.  Cs.  146.    But  lee  Bogert  t.  Hertell,  4  HiU,  4»2,  fioe, 
centra ;  and  canf.  WinCerbottom'i  Csm,  2  C.  &  K.  ST ;  Peara  v.  Dwight,  6  How.  IM. 

If,  howeTer,  the  bill  or  note  i*  payable  to  tb«  teatator,  the  indortement  of  anj  omK 
efiVTeralsiecntori  will  trsntftr  the  title  to  the  InitramenL  U wight  v.  Newell,  Iflll 
111  SS3  (Mmib)  ;  Sander*  v.  Bburw,  6  3. 3.  Usnh.  446 ;  Wbeeler  n.  Wheeler,  B  Cow.  *^ 
U  .  Johnson  v.  MaoguiD,  65  N,  Ca.  146 ;  Uoaelf  p.  Oraydon,  4  Strob,  7.  —  Bd. 

>  The  fint  defence  wa«  bwed  upon  the  alleged  illegality  of  the  IranaactioD  between 
ICalM  and  the  plaintlll.     So  much  of  the  cue  a«  rdatw  tli«i«t«  ia  omllted.  —  Rjt. 

>  S  T.  B.  4a& 
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nloabla  property  in  the  bill,  and  that  it  Uierefore  passed  nader  the 
oommiBsion  as  part  of  his  effeeti ;  for  this  reason,  that  the  defendant 
had  received  a  cross  aoeeptanoe  of  Maine's  as  a  eonaideration  for 
accepting  this  bill ;  and  that,  though  that  acceptance  bod  prodnoed 
nothing,  it  prevented  the  Inll  from  being  an  accommodation  iiU,  and 
gave  the  defendant  a  set-off  against  the  assignees  of  the  bankrapt.* 

Bnt  the  Attom«y-Gmeral,  oa  the  other  side,  protested  strangljlj 
gainst  this  mode  of  blowing  hot  and  cold ;  and,  the  cross  aoceptanodi 
not  bong  properly  made  oat,  the  pluatiff  had  a  verdict.*  U 


COTES  «.  DAVIS.    ^   "^^"^'^'^^'djiUif.  fl,ii.U     '■ 
At  Nin  PKnw,  ookak  Lobd  ELi-KRViooTrOB,  0.  J.,  DBorasBB  %  VU'i'i,  L'^.  •'* 

1808.  vi<M.ew.-t.i'»^*-< ; 

[Btp<«Ud  in  1  OliigiUa.  486.]  <'-<--'^tV,    *  n  J"^  ^^t  ■. . 

AcnoH  by  the  iodOrtee  against  the  maker  of  a  promissory  noite  fori  d  i  Icc^ 
£24  17s,,  payable  to  "Mrs.  Carter,  or  order,"  and  indorsed  by  her  inl  ^  jj^^    , 
the  name  of  "  M.  Carter."  ' 

'  Evidence  was  given  of  the  handwritii^  of  the  maker,  and  of  thet 
payee,  who  wax  proved  to  pass  in  ^e  world  by  the  name  of  Mn.1 
Carter.  It  likewise  appeared  that  the  pluntifF  had  given  a  valuable  I 
consideration  for  Uie  note ;  that  when  it  was  presented  for  payment  by  I 
s  notary,  with  the  indoraement  upon  it,  the  defendant  said  it  should 
he  pud  in  a  few  days ;  and  that  he  afterwards  asked  for  further  time 
when  the  action  was  oommenoed  and  the  declaration  had  been  de- 
livered. 

Garrow,  for  the  defendant,  offered  to  prove  that  Mrs.  Carter,  the 
payee,  was  the  wife  of  a  man  of  the  name  of  Cole,  who  was  still  alive ; 
and  contended  that,  if  this  fact  was  established,  the  plaintiff  must  be 
nonsnited.  It  had  been  decided  that  no  title  to  a  bUl  of  exchange  or 
promissory  note  could  be  made  through  the  indorsement  of  tk/eme 
covert;  and  what  the  defendant  said  after  the  bill  had  become  due 
must  be  immaterial,  if  he  was  not  previously  liable. 

Lomi  EU.KNB0B0UOH.  The  husband  may  authorize  the  wife  to  in-'] 
dorse  bills  of  exchange  or  promiasory  notes,  as  his  agent;  and,  after; j 
the  acknowledgments  and  promises  of  the  defendant  in  this  case,  itjl 

1  Bolfe  V.  CMtoD,  2  H.  Bl.  670 ;  Cowley  a.  Duulop,  7  T.  B.  66fi ;  Bnckler  o.  But- 
ttvant,  8  bit,  72 ;  Kent  b.  Lowen,  1  Cunp.  ITT,  180  d. 

*  Anlen  c.  Watkini,  S  EmI,  SIT ;  Willk  v.  Freamati,  13  Eut,  6Ga  j  Ramibothani 
».  CMor,  1  Stark.  22S  (mnik),  oceon/.— £li. 
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may  rdasonably  be  presumed  against  him  that  Mrs.  Carter  had  aathciv ' 
ity  from  ber  husband  to  indorse  the  not«  in  qnestion.  J 

Garrow,    Bat  in  that  case  the  indorsement  ought  to  have  beon  in 
(he  name  of  the  husband. 

LosD  Gllbitboboitqh.    We  may  furiy  carry  the  presumption  onft  I] 
stop  farther,  and  presome  that  the  husband  anthorixed  her  to  indorse 
notes  in  the  name  by  irhioh  she  herself  passed  in  the  vorld.    The 
defendant  is  noir  estopped  from  contesting  her  sathority  for  this 
indorsement.  Verdkt  for  ths  fiainHff} 


;     'uU-.Ui^    >'-    -         MASON  ».  MORGAN. 
.  ^t.j»,^A  ^((k''  "    I*  TH«  Enra's  Bbkch,  Notshskb  6,  1884. 

AssDifPSiT.  The  first  connt  of  the  declaration  stated  that  the  de-j 
fendant  on,  ^.,  made  his  promisiory  note  payable  to  Sarah,  then  and 
still  the  wife  of  John  Barnard,  or  order,  and  that  John  Barnard  in- 1 
dorsed  it  to  the  pluotiff.  The  seoond  connt  stated  the  note  to  haTej 
been  made  payable  to  John  Barnard,  or  order,  and  that  John  Barnard 
.ndorsed.  The  third  count  stated  that  Sarah  Ann,  the  wife  of  the 
plaintiff,  while  she  was  unmarried,  had  advanced  money  to  the  de- 
fendant ;  that  the  defendant,  to  secure  it,  and  while  Sarah  Ann  was 
unmarried,  had  made  the  promissory  note  for  the  amount  payable  to 
Sarah,  then  and  still  the  wife  of  John  Barnard,  or  order,  and  deliv- 
ered it  to  her  in  trust,  and  for  the  nse  and  benefit  of  Sarah  Ann ;  that, 
before  the  bill  became  dae,  the  pluntiff  intermarried  with  Sarah  Ann, 
and  became  thereby  entitled  to  have  the  note  indorsed  to  him,  and 
that  John  and  Sarah  Barnard  indorsed  it  to  him.  Pleas  to  each 
count  severally :  that  the  defendant  did  not  make  the  promissory  note 
in  the  three  counts  mentioned  in  manner,  Ac.  On  the  trial  beforeX 
Lord  Denman,  G.  J.,  at  the  adjonmed  sittings  at  Guildhall,  after  Trin- 1 
i(y  term  last,  it  was  proved  that  the  note  was  payable  to  Sarah  I 
Barnard,  and  that  John  Barnard  had  indorsed  it  singly.  The  connselj 
for  the  defendant  objected  that  Sarah   Barnard  ought  to  have  in- 

1  Prestwlck  «.  ManhaU,  7  Bing.  E66;  Princes.  Bnmatto,  1  B.N.  C.  436;  BoUnd 
V.  Lo^n,  16  Ala.  8D7  i  Staveni  v.  Beali,  10  Cuih.  291 ;  Menkeui  v.  Reringlii,  IT  Uo. 
S97 ;  McClaia  t>.  Weidemejer,  2S  Mo.  301 ;  Hlller  v.  Delanuter,  12  Wend.  43S ;  Etl^ 
rii  v.  CuWer,  9  B,  Hon.  866 ;  Fhillipi  c.  Wilki,  Se  N.  T.  Sup,  Ct.  264  [mmbU),  »m»td. 

Sarage  c.  King,  IT  Me.  801  (oTeiruled),  cDntni. 

Id  Hancock  Bank  n.  J07,  41  Me.  668,  a  hnibuid  wai  held  liable  ai  indoner  npoa  V 
ID  •nthorixed  Indonement  hj  wifb  in  her  own  name  of  a  bill  payable  to  ber  order,  |^ 
—Bo. 
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doned  also ;  but  his  Ziordsbip  orermled  the  objection  ;  and  a  verdict 
wu  taken  for  the  plaintifF,  with  leave  for  the  defendant  to  move  to 
■et  it  aside,  and  enter  a  nonsait. 

ChdtOTt  now  moved  accordingly.  In  M'Keilage  v.  Hollovay,  ii 
waa  held  that  the  husband  of  a  woman  to  whom  a  bill  had  been  made 
payable  while  she  was  sole,  and  who  had  married  before  its  maturity, 
might  sne  alone,  without  the  wife's  indorsement.  But  Abbott,  J., 
does  not  Sf  pear  to  have  altogether  assented  to  the  reasons  given  by 
the  rest  of  the  court ;  and  the  authority  of  the  case  was  questioned 
by  him  afterwards  in  Itichards  v,  Richards.*  There  it  was  held  that  a 
woman  who  had  advanced  money  which  she  had  received  as  adminis- 
tratrix to  ber  husband,  and  had  taken  a  joint  and  several  note  from 
him  and  two  others,  payable  to  herself  by  way  of  security,  miglit  sue 
the  two  others  after  her  hosband's  death,  [Pattbboit,  J.  It  hns  been 
held  that  she  conld  not  indorse  alone  during  her  coverture.  Connor 
V.  Martin.*]  That  is  admitted ;  but  the  indorsement  of  both  huBb.and 
and  wife  is  necessary,  that  the  oontinuntion  of  interest  from  party  to 
party  may  appear  on  the  instrument. 

LoBD  Dekmah,  C.  J.  A  party  who  takes  such  an  instrument  is  U> . 
■stisfy  himself  that  he  takes  it  from  the  actual  owner ;  and  that  is  alt . 
he  need  do.    There  is  no  gronnd  for  the  rule.  i 

Tauhton,  Fatteboit,  and  WiLUAiia,  JJ^  concurred. 

Itule  refused.^ 

■  SB.ftAd.46l. 

*  1 8tau  6M,  Bastsr  Tcnn,  1TS8.  iThepUfntiSdedaradiipaaspronitMOTrnotkr 
BUda  toajbM  (MMrt (d),  and  ludoned  bf  b«r  to  him,  ud  on  argmnent  Jndgmeit  | 
«■«  gtven  for  dis  dsAodant,  the  rlglit  iMliig  In  point  o(  law  vaated  in  the  hubaod, '. 
sad  ths  wifs  having  no  powsr  to  dlapoaa  of  It]  JeSrej-  b.  Uattheaon  (Conrt  of  ^ 
SMdon},  Jm»S8,lB26;  QiKham  v.  While,  4  AIL  419;  Eenworthr  b.  Bawjer,  1» 
VMS.  SS,  MMrrf.    In  tlM  lait  two  cbm*  the  note  wai  ezcontad  to  the  wife  b^  ths 


A  Un  or  note  given  bj  a  manied  wonun  is,  of  omme,  abidntelj  void.    LojA  •.  '^ 
Lm,  1  Btra.  M ;  Catmam  >.  rarmar,  8  Sz.  698 ;  Bansi  v.  Baner,  40  Mo.  61 ;  Bciidd« 
«.Ci«I,18Abb.FT.  S28;  Loomb  d.  Bwik,  EG  N.  T.  403 ;  8Im>.  Qlbb  (Court  of  Sae- 
.dan).Nov.  SS,18SB;  Walker  v.  Elder  (Conrt  of  B«adoa},Dwi.  4, 1837. 

Bvn  whan  bf  ttatnta  a  nuurisd  woman  maj  oontiaet  ai  mjimt  nI*  with  evarj'. 
<ot,biither  bmlwiid,  no  on*  can  aoqnlre  ■  title  to  toe  ber  opoo  a  note  azeeoted  b^  ' 
~         ~  '     dand  Indcsied  b7  him.    Bofajr  g.  Fhehm,  118  Maes.  6U.  -^ 


(a)  Aoeovdliif  to  a  note  cfflili  ease  taken  brlIr.JiutiaaI>Mdean,whllalBee«t, 
sad  flUed  hf  bin  la  BairiiMon  *.  Btone,  t  Wib.  6,  tha  pnaimnrj  BOta  was  ifinm  la 
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EBENEZBR  K  ESTABROOK  v.  WILLIS  SMITH. 

/^.  .^     Ir    imC     StTPBBlCB    JUDICUI.     CoTmT,    IfASSACHUBBrrS,    SXPTEIIBBB 

,  V'^;U*<>t--4fl<-fa("'t   ^    A'  Tebi£,1866. 

|^**-M*AXm4»)u,(  jf»  ;■ ;  !■-*  -U  -  i^  ■  i'  t  [BtparUd  im  6  ffniy,  6™I 
^ ;C**v»*''.'W^  lA*  AonoK  of  ooatract  upon  a  promioaot7  note,  mnde  by  the  de-  * 
■'  .-  '\k4M^^  Andaot,  payable  to  "Estabrook  ft  Richmond,  or  order,"  and  ia>  I 
' '''  '^JL  ^'  doned  hj  lUchmond  in  his  own  name,  for  the  purpose  of  transferring  I 
u  Atf^A  i/ito  ^  iBtereet  therein  to  his  oopartner,  Estabrook,  the  plaintiff.  Thi  J 
J    *^  parlies  mbmitted  to  the  decision  of  the  ootirt  the  question,  whethei   I 

yjJL'   ^ .    '  ^     this  indorsement  was  sufficient  to  enable  the  plaintiff  to  muntain  aa  I 
L(l".     \^J^/ ,    action  thereon  in  his  own  name.  -^ 

'  J  W  ^U,  D-  Fatter,  for  the  plaintiff.  One  of  two  partners,  or  other  joint 
■y*'*^  i^  ^ ,  /payeea  of  a  promiasoTy  note,  may  indorse  the  game  in  hia  own  namt 
'/  '^' (.'.■-  '  ^  to  the  other,  and  thereby  enable  the  latter  to  maint^n  an  action 
.1  Yi  t  ^■^v.^'^ereoD.  There  is  no  difference  in  this  respect  between  partners  and 
■'  f  \  other  joint-payees ;  for  a  note,  payable  to  two  jointly,  makes  their 
.    '  ' '!  ^  partners  as  to  this  transaction.    KuEsell  o.  Swan,' Goddard  o.  Lyman.' 

V  To  require  the  plaintiffs  own  name  to  be  indorsed  on  the  note  would 

in  effect  compel  him  to  indorse  it  to  himself. 
E.  Washbam,  for  the  defendant. 

Dewkt,  J.  We  take  the  rule  to  be  nnoontroverted,  that  a  promis- 
sory note,  payable  "  to  A.  B.,  or  order,"  cannot  be  transferred,  so  as  to 
give  a  right  of  action  in  the  name  of  a  holder,  not  the  originnl  party, 
without  an  indorsement  by  the  payee.  The  application  of  this  princi-T^ 
pie  seems  to  be  decisiTe  against  the  right  of  the  plaintiff  alone  to  main.! 
tain  thb  action.  The  action  is  bronght  by  Estabrook  upon  a  notell 
made  to  a  copartnership,  —  Estabrook  A  Richmond, — prom idng  them, 
by  the  name  of  their  copartnership,  to  pay  them  or  order  a  certain  suga 
of  money.  That  this  action  cannot  be  maintained  by  the  plaintiff  as 
payee  of  the  note  is  obvious,  aa  that  wonld  at  once  present  a  case 
where  there  was  an  omission  to  join  all  the  payees  as  plaiotiSs,  which . 
would  be  fatal  to  the  action.  The  only  question,  therefore,  is  whether 
this  note  is  legally  indorsed,  so  as  to  enable  the  plaintiff  to  maint^n 
the  action  as  indorsee. 

The  payees  of  the  note  are  Estabrook  Sb  Itichmond,  who  compose  a 
partnerehip.  An  indorsement  of  the  note  by  the  payees  would  there- 
fore be  an  indorsement  by  Estabrook  ft  Kchmond ;  and  this  would 
oorreepond  with  the  form  of  the  note,  and  transfer  the  same  to  their 
indorsee.  One  partner  might  properly  transfer  the  note  by  in<lon6> 
ment;  but  he  mnst  do  it  by  indorsing  the  partnership  name.  Any 
>  16  UiM.  814.  >  li  Pick.  268. 
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tbing  teas  than  thia  aeema  to  be  an  irregularity,  and  a  departure  from 
the  legitimate  mode  of  transfer  of  a  negotiable  note  or  bill,  payable  to 
the  order  ot  a  copartnership.* 

It  is  not  contended  that  the  indorsement  hj  Richmond  alone  would 
have  been  suffioient  to  anthoiise  an  aotion  in  the  name  of  a  third  per- 
son as  Indorsee  ;  but  it  is  urged  that  such  indorsement  is  sufficient  to 
authorise  an  action  by  the  other  partner  —  Estabrook  —  as  indorsee. 
The  position  taken  is,  that  Richmond,  hj  his  indorsement,  has  pailed 
with  all  his  interest,  and  so  vested  the  entire  note  in  Estabrook.  This 
majr  be  all  true  as  between  Itiohmond  and  Estabrook,  and  might  be 
qmte  suffl^ent  to  settle,  as  between  them,  to  whose  use  this  money 
was  to  be  held  when  collected.  But  the  question  stjll  recurs,  as  to  the 
effect  of  snob  an  indorsement  as  sgunst  the  maker  of  the  note,  and 
whether  it  creates  the  legal  relation  of  indorsee.  As  already  to- 
mariced,  the  present  action,  if  midntainable  at  all,  is  maintainable  by 
Estabrook  as  indorsee  of  the  note.  To  constitute  a  legal  indorse/ 
ment,  the  payees  Estabrook  Ss  Riohmond  must  be  the  indorsersj' 
But  no  such  indorsement  has  ever  been  made.  No  one  has  professet^ 
to  indorse  the  note  in  the  partnership  name.  The  only  indorsement 
is  that  of  Kohmond  individually ;  and  althongh  it  might  be  quite 
competent  for  the  payees  Estabrook  A  Riohmond  in  their  part- 
nership nune  to  have  indorsed  it  to  Estabrook,  yet  they  have  not 
dope  so. 

We  have  found  no  anthority  for  nmntuning  an  action  by  an  in- 
dorsee, nuder  such  circumstances.  The  ease  of  Qoddard  v.  Lymaa, 
.  which  soems  to  be  the  most  favorable  ease  oited  to  sustain  the  posi> 
don  t^en  by  the  pluntifT,  was  widely  different  from  the  present  case. 
In  that  case,  although  the  ori^al  indorsement  was  by  two  only  of 
three  payees,  and  made  to  the  other  payee  and  a  third  person,  yet  it 
was  snbseqaently  indorsed  by  the  third  payee,  and  came  to  the  hands 
of  the  plaintiff,  who  instituted  the  suit  with  the  indorsement  of  nil 
tlie  payees.  That  case  upon  its  facts  does  not,  therefore,  furnish  any 
precedent  for  this  case;  although  some  of  the  remarks, as  found  in  the 
opinion  of  the  conrt,  might  seem  to  indicate  a  broader  doctrine  than 
the  case  required. 

The  plaintiff  then  had  leave  to  amend,  on  terms,  by  joining  the 
olhef  partner,  and  had— 7 

J'udgment/or  th«  amount  of  the  nott.*  j 
>  FUnlsn'  Bank  0.  WUUi.S  Ala.  770;  Alsbama  Co.  p.  BnUurd,  86  Ala.  176; 

Cooper  >.  Salhj,  63  H«.  230,  aetori.    But  lee  WarcelU  0.  Hudion,  8 1«.  An.  460 ; 

IbConeghj  v.  Kirk,  fiS  Pl  200,  eantra.    On  the  death  of  ■  partner  the  indonemeot; 

ihonld  be  in  the  name  (tf  the  inrrlTliit  pattnen  M1I7.    Jonei  v.  Thom,  UUart.113.  j 

-Sd. 
.  ■  Ifilkr  0.  Bledsoe,  2  HL  630;  Poater  v.  Hill,  86  If.  H.  626;  Began  >.  Johm,  1 

Vjomlng,  210  {loMt),  aceerd. 

Bolt«a  *.  BBmett,  6  Blickf.  239 ;  Carleton  a.  Bjriagton,  17  Iowa,  679 ;  Ooddsrd  *, 

Ismail,  U  Pick.  268  (MMliIa};  Bnetd  kUUcIwU,!  H^w.  (N.Ca.  389),  ««*«■— Bb. 
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SECTION  IV. 

*  "^  *■  v  A  BASK-BiLL  WM  payable  to  A.  or  bearer ;  A  gave  it  to  B.,  who 
loflt  it ;  C.  found  it,  and  asugoed  it  over  to  D.  for  yalnable  oonsidera- 
tion ;  D.  weat  to  the  bank,  and  got  a  new  bill  in  hU  own  name ;  A.  - 
bronght  trover  agunst  I>.  for  the  former  bill.  And  rated  by  Holt,  G.  J., , 
at  Gnildhall,  1698,  that  an  action  did  not  lie  against  D.,  because  he , 
held  it  for  valuable  consideration.  i 

Ex  relatione  m'ri  BatyJ 

1  nw  ouw  broaght  together  Qnd«r  thU  caption  might  hmre  been  •mngad  wttt' 
iJTUitage  In  two  teclioDt,  entitled  re*pecti*el7 :  Purduue  for  value  wlthoat  notlM 
u  a  lonrce  of  title,  and  pnrcbue  far  value  wllbant  notice  aa  a  bar  to  defenoa*. 
Tlie  fomier  iroold  Inclnde,  flrat,  the  ca*e«  in  which  «  pnrchaaer  for  value  wlthont 
notlc«  aoquini  a  Utle  to  negoliable  paper,  although  hU  tranifernir  haa  no  title  a«  1b 
the  CMe  of  paper  negotiable  bj  delivery  merelj,  and  puTchaaed  of  aflnderor  tblef; 
lectoidlj,  the  caiei  in  which  the  tranifer  bj  one  who  baa  no  pn^tertj'  in  tbe  iMper 
paiM*  no  title  even  to  a  purchater  for  valne  without  notice,  a*  in  the  ca*«  of  a 
forged  or  UDaatborixed  indoraement  of  paper  negotiable  onlj-  b;  indontemant.  (oj 

The  Utter  of  the  two  lectlona  would  indude,  flnt,  the  caiei  in  which  a  pnrchaaer  I 
for  valne  without  notica  would  acquire  a  title  diicharged  of  defeneee,  to  which  it 
waa  robject  In  the  handi  of  hia  tnnafertor  In  favor  of  prior  partlea,  a*  In  the  oaae 
of  frsnd,  lellore  of  oooilderatlon  and  other  equitable  or  pvsanaf  difbnoet  i  tecondly, 
theoaaetin  which  the  dekDcaswooId  attach  to  the  paper  even  in  the  harida  trf  a  par- 
chater  for  valne  without  notice,  ai  in  the  ca*a  of  alteration  and  other  Legal  or  nJi^ 
detenoea. 

furthennore,  the  caaea  Jeny*  r.  Pawler,  in^,  S99;  Price  v.  Keal,  »>■,  807; 
Ban  V.  CUve,  nj^,  4Se ;  Thledemann  r.  Gotdtohmldt,  iii/Ki,  p.  631 ;  Marine  Bank  0. 
NaL  City  Bank,  fn;^,  687;  Lonitlana  Bank  r.  aUniu'  Bank,  iM/to,  flOl,  belotig 
properly  la  chapter  VI.,  lection  I. ;  and  Mechanic*'  Bank  b.  Straiton,  in/hi,  674, 
briongi  in  chapter  IV.,  aection  I.  —  Ed. 

*  Anon.,  1  Balk.  126;  AdUna  v.  Blake,  2  J.  J.  Manh,  U,  oann/.— Es. . 

(a)  Bjr  a  itrictly  acientiHc  (daaaiflcadon  tUi  latter  daM  of  DUae  wo«ld  prop«|y 
Ul  Into  riiarttt  IV.,  aectim  III  — £i>. 
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JEKTS  V.  FAWLEB  asd  Aitotheb.  -vi^^,  .,jf  (    ,;       "     , 
At  Nm  Fbiub,  at  Gitildhaij,  cobax  Ratkodd,  C.  J.,  Hilibt    w  ^         J 

[£>p.rfa>f  »  2  5(r<Di9i,  MB.]  -^HU^icX  • 

Iv  u  action  by  the  indorsee  of  a  bill  of  ezohange  against  the 
aooeptor,  it  was  held  not  to  be  necessary  to  prove  the  hand  of  the 
drawer ;  and  the  plaintiff  rested  on  the  proof  of  the  aooeptance.  'ilie 
defendant  offered  to  prore  it  a  forgad  bill,  by  oalling  persons  who 
were  acquainted  with  the  hand  of  the  drawer,  and  wonld  swear  they 
did  not  beliere  it  to  be  bis  hand.  Bnt  the  Chief  Justine  wonld  not<J 
admit  this,  from  the  danger  to  negotiable  notes,  and  because  a  man. 
might  with  design  write  oootrary  to  his  osoal  method.  And  he 
strongly  inclined  that  even  actual  proof  of  forgery  wonld  not  exoose  : 
the  defendants  sgainst  their  own  aooeptance,  which  had  given  the  bill 
a  credit  to  the  indorsee.  I 

Strangtpro  guet^  toAo  ftad  a  verdict} 

. |*vW<U.V  .'.;/  *  ■*•'    *    •'  ' 

BOWYER  ..  BAMPTON?T^  tl^-V"  fl^  ■'' 
1h  th»  Euro's  Bbitoh,  Tbiwitt  Txbk,  1741.  •/  #  ■,    ,    , ', , , ;.  (^.  ,  , 
lSq)orttduii8tmige,UK.''\  '^4  C^    «    J 

ITpok  a  case  stated  at  Nid  Prius  in  an  action  by  the  plaintiff  Ba{ 
indorsee  of  several  promissory  notes,  it  appeared  that  the  notes  were  J 
given  by  the  defendant  to  one  John  Church,  for  money  by  him  know. ' 
ingly  advanced  to  the  defendant  to  game  with  at  dice,  and  that  Churchf 
indorsed  them  to  the  pluntiff  for  a  fall  and  valaable  considerationJ 
and  that  the  plaintiff  was  not  privy  to,  or  had  any  notice,  that  any  parti 

1  PorUunue  d.  Parker,  1  Camp.  83 ;  Sandenon  e.  Collman,  4  H.  A  Or.  S09 ;  TJ.  S. 
Biak  V.  Buk  of  Georgia,  10  Wheat.  88S,  SCS ;  HoOman  v.  lUlwankee  Buik,  13 
Wall.  181,  Ittt ;  B«dlngUm  v.  Woodt,  46  CaL  U6,  418 ;  Peoria  R.B.  i*.  Neill, 
IS  m.  260, 270 ;  HcKleroj  ■>.  Bontbcm  Bank,  14  La.  An.  458,  400 ;  Stont  v.  Bemiit, 
89  Mo.  277,  S81 ;  Canal  Bank  s.  Albany  Bank,  1  HUl,  267,  294 ;  Bank  of  Com- 
BWM  t>.  Fnion  Bank,  8  Comit.  280,  2SG ;  Holt  v.  Hot*.  M  N.  T.  472,  470 ;  UariiM 
BMk  V.  atf  Bank,  60  S.  T.  87 ;  WUt«  v.  Continental  Bank,  04  N.  T.  818,  820 ; 
Larj  V.  V.  B.  Bank,  1  BInn.  77,  86 ;  Tradwman'i  Bank  v.  Third  Nit  Bank,  66  Pa. 
IS»,  4S8 ;  Chamben  n.  Union  Bank,  78  Pa.  20fi,  209 ;  Cfly  Bank  f.  Nat  Bank,  41 
Tax.  308.  S18 ;  St.  Albani  Bank  v.  Fannera'  Bank,  10  Tt.  141,  146,  acotrd.  ■-  Ed. 

■  TMod.884,s.o.— Ed. 
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at  tbo  money  for  which  the  notea  were  given  had  been  lent  for  thej 
porpoee  of  gaming.  | 

Upon  this,  a  qnostion  arose  upon  tbe  atatnte  9  Anne,  o.  14,  5  I, 
which  saTs,  "  That  all  notes,  where  the  whole  or  any  part  of  the  ooii- 
BideratioQ  is  money  kDOwingly  lent  for  gaming,  shall  be  void  to  ail 
intenta  and  purpoBes  whataoever," '  whether  the  plaintiff  could  niniii- 
tain  this  action  against  the  defendant.  And  after  two  aigaments  the 
court  were  of  opinion  he  ooald  not ;  for  it  is  making  it  of  some  use  to 
thfl  lender,  if  he  can  pay  his  own  debts  with  it :  and  it  will  be  a 
means  to  evade  the  act,  it  being  so  very  difficult  to  prove  notice  on  an 
indorse.  And  though  it  will  be  some  inconvenience  to  an  innocent 
man,  yet  that  will  not  be  a  balance  to  those  on  the  other  side.  And 
the  plaintiff  is  not  withoat  remedy,  for  he  may  sue  Church  on  his 
indorsement.  And  it  is  bnt  the  common  hazard  of  taking  notes  of 
infants  or  /emt  covertt.  As  to  what  Holt  said  in  Hnsiey  c.  Jacob,  it 
was  not  the  point  adjudged,  and  the  Chief  Justice  said  he  had  seen  i 
report  vfaerein  notioe  was  taken,  that  all  the  learned  part  of  the  bar 
wondered  at  it.* 

S'K  ^  Xi.vJ..    '/•■■-^''■lli\H»  Kraa'sBasoH,  Jakuabt  B1,  1758. 
\*  t  ^-^tf'lw.   0-  'IL  '-t  ^         [Btpcrttd  m  1  Bmroi.  «ft] 
^   ^    '.LM  i^u.  It  was  an  action  of  trover  against  the  defendant,  upon  a  bank-note,  i 
■rijiV^  I    •         '"'  ^^^  payment  of  twenty-one  poonds  ten  shiUings.to  one  William  I 
hi       ,     ^    Finney,  or  fearer,  on  demand.  I 

'  ^,  t*>i^''i"/^  The  cause  came  on  to  be  tried  befora  Lord  Mansfield,  at  tbe  sittings 
in  Trinity  term  last  at  OuQdball,  London ;  and  upon  tbe  trial  it  ap- 
peared that  William  Finney,  being  possessed  of  this  bank-note  on  the 

>  Thi*  itattito  wu  M  fir  modified  b^  6  &  0  Geo.  IV.  c.  41,  jj  1  and  2,  u  to  gir^.r 
fa  elkct,  B  Utle  to  one  who  ■«quired  ft  bill  or  note  for  raloe  uid  without  notice  of - 
thsguning  truiMction  between  prior  partiet.    See  H«7  n.  Ayling,  IS  Q.  6.423,401.,, 

■  Aliken  v.  Uowell,  I  ITbt.  £  U.  161 ;  Shillito  v.  Theed,  7  Bing.  405 ;  ilitchcotdc 
V  Way,  a  A.  jt  E.  S48;  Laoe  e.  Chapman,  8  Per.  &  D.  MS;  Hendenon  n.  Benacm, 
B  Price,  281 ;  Whit«  v.  Johiuoii  (Court  of  6«m1iiu),  Jan.  22,  1819 ;  EUott  n.  Cocks 
(Court  of  8e««ion],  Nov  31, 1826;  Hamilton  v.  Biunl  (Coort  of  SeMion),  linj  18, 
1832;  AInunt  v.  Ounp,  4  111.  290;  Ctaif  v.  Andrewt,  7  Iowa,  17 ;  nnger  e.  Boaa, 
13  Pa.  cot,  aeetrj. 

HiiiMtj  v.  Jacob,  1  Ld.  Raj.  87  (mrUi)  ;  NeilioD  v.  Brace  (Coart  td  SeMlon) 
Inne  26, 1740 ;  Stewart  v.  Ilrtlop  (Court  of  Seuion),  Feb.  18, 1741,  oonlm.  —  Ei>. 
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11th  of  Deoember,  ITM,  sent  it  by  tlte  general  post,  under  cover, 
directed  to  one  Bernard  Odenhaity  at  Chipping  NortOD,  in  Oxford* 
■hire ;  that  on  the  lame  night  the  mail  was  robbed,  and  the  bank-note 
in  qnestion  (amongst  other  notes)  taken  and  carried  Away  hj  the  robber ;  j 
that  this  bank-note,  on  the  12th  of  the  same  December,  came  into  the  I 
hands  and  poeseBsion  of  the  plaintifE,  for  a  full  and  valuable  consid'f 
eration,  and  in  the  usual  course  and  way  of  his  busineas,  and  withouti 
anjr  notice  or  knowledge  of  this  bank-note  bong  taken  ont  of  tbo  | 

It  was  admitted  and  agreed  that,  in  the  common  and  known  conne 
of  trade,  bank-notes  are  paid  by  and  received  of  the  bolder  or  pos- 
■easor  of  them,  as  oasb ;  and  that,  in  the  usual  way  of  negotiating 
bankTnotes,  they  pass  from  one  person  to  another  as  cash,  by  delivery 
only,  and  without  any  further  inquiry  or  evidence  of  title  than  what 
■riMB  from  the  possession.  It  appeared  that  Mr.  Finney,  havinj^ 
ootioe  of  this  robbery,  on  the  18th  of  December  applied  to  the  Ban^ 
of  England  "  to  stop  the  pajnment  of  tbia  note ; "  which  was  ordered 
sccordmgly,  upon  Hr.  Finney's  entering  into  proper  seourity  "to  in- 
demnify the  banlc" 

Some  little  time  after  this,  the  plaintiff  applied  to  the  bank  for  the 
payment  of  this  note,  and  for  that  purpose  delivered  the  note  to  tbe 
defendant,  who  is  a  clerk  in  the  bonk;  bnt  the  defendant  refused 
eidier  to  pay  the  note,  or  to  redeliver  it  to  the  plaintiff.  Upon  which 
this  action  was  brou|^t  against  the  defendant.  _ 

The  Jury  found  a  verdiot  for  the  pluntiff,  and  the  snm  of  £21 10*. 
damages ;  subjeot,  nevertheless,  to  the  opinion  of  this  court  upon  this 
qaeation,  "  whether,  under  the  inroumstanoes  of  this  case,  the  plain- 
tiff had  a  sufficient  property  in  this  bank-note  to  entitle  him  to  retx>ver 
in  the  present  action." 

Jfr,  Wxiliamt  was  be^ning  on  behalf  of  the  plaintiS ;  but  Loso 
Hahbfield  sud  ■'  that,  as  the  objection  came  from  the  side  of  the 
defendant,  it  was  rather  more  proper  for  the  defendant's  oonnsol  to 
state  and  urge  their  objection." 

«Sir  Richard  Idoyd,  for  the  defendant.  The  present  action  is 
brought,  not  for  the  money  due  upon  the  note,  but  for  thu  note  itself, 
the  paper,  the  evidence  of  the  debt.  So  that  the  right  to  the  money 
is  not  the  present  question ;  the  note  is  only  an  evidence  of  the 
money's  being  due  to  him  as  bearer.  The  note  must  c'ther  come 
to  tbo  pUintiff  by  asa^meut,  or  must  be  considered  as  if  the  bank 
gave  a  fresh,  separate,  and  distinct  note  to  each  bearer.  Xow  the 
pluntiff  oan  have  no  right  by  the  assignment  of  a  robber.  And  the 
bank  cannot  be  considered  as  giving  a  new  note  to  eoob  bearer, 
moagh  each  bearer  may  be  considered  as  having  obtunt^d  from  the 
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bank  a  new  promue.  I  do  not  enj  whether  the  bonk  can  or  cannot 
■top  payment :  that  is  another  question.  Bat  the  note  is  only  aa 
instrament  of  Tecoveiy.  Now  this  note,  or  these  goods  (as  I  aif 
call  it),  was  the  property  of  Ur.  Finney,  who  paid  in  the  money :  he  la 
the  real  owner.  It  is  like  a  medal  whioh  might  entitle  a  man  to  pay- 
ment  of  money,  or  to  any  other  advantage.  And  it  is  by  Mr.  Finney^ 
authority  and  request  that  Mr.  Kaoe  detuned  it. 

It  may  be  objected  "  that  this  note  ia  to  be  considered  as  oash  in 
the  nsual  course  of  trade."  But  still  the  course  of  trade  is  not  at  qU 
affected  by  the  present  question  about  the  right  to  the  note.  A  Hit- 
ferent  species  of  action  mast  be  brought  for  tfae  note  from  what  must 
be  brought  against  the  bank  for  the  money.  And  this  man  has  elected 
to  bring  trover  for  the  note  itself,  as  owner  of  the  note ;  aod  n^t  to 
bring  his  action  against  tfae  bank  for  the  money.  In  which  action  of 
trover,  property  cannot  be  proved  m  the  plaintifE ;  for  a  special  pro- 
prietor can  have  no  right  flgunst  the  true  owner.  The  cases  that 
may  affect  the  present  are  Anonymous,*  coram  Holt,  C.  J.,  at 
Nisi  FriuH  at  Guildhall.  There  Lord  Chief  Justice  Holt  held  "that 
the  right  owner  of  a  bank-bill,  who  lost  it,  might  have  trover  against 
a  stranger  who  found  it ;  hut  not  against  the  person  to  whom  the 
finder  transferred  it  for  a  valuable  conrideration,  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  assignee  or  bearer."  * 
Ford  V.  Hopkins,*  per  Holt,  C.  J.,  at  Niw  Prius  at  Guildhall :  « If 
bank-notes,  exchequer-notes,  or  million  lottery  tickets,  or  the  like,  are 
stolen  or  lost,  the  owner  has  such  an  interest  or  property  in  them  as 
to  bring  an  action,  into  whatsoever  bands  they  are  come :  money  or 
cash  is  not  to  be  distingnished ;  but  these  notes  or  bills  are  distiD- 
guisbahle,  and  oannot  be  reckoned  as  cash,  and  they  have  dlstiuot 
marks  and  numbers  on  them."  Therefore,  the  true  owner  may  seise 
these  notes  wherever  he  finds  them,  if  not  passed  away  in  the  course 
of  trade.* 

In  Middlesex,  coram  Pratt,  C.  J.,  Armory  o.  Delamiric,  a  chimney- 
sweeper's  boy  found  a  jewel.  It  was  ruled  "that  the  finder  has  snch 
ft  property  as  will  enable  him  to  keep  it  against  all  hot  the  rightful 
owner,  and  consequently  may  maintmn  trover."  This  note  is  just 
like  any  other  piece  of  property,  until  passed  away  in  the  oonrso  of 
trade.    And  here  the  defendant  acted  aa  ^ent  to  the  true  owner. 

Mr.  WiOiamt,  contra,  for  the  plunttS.  The  holder  of  this  bank- 
note, upon  a  valuable  consideration,  has  a  right  to  it  even  against  tbe 

>  1  Sslk.  ISS. 

*  1  Ld.  Baym.  788,  s.  c,  In  which  cue  tba  Dole  wm  paid  swsj  In  the  coarte  ot 
bade;  but  Ihi*  remmim  in  thsnuui'f  btndf,M)dUiiot  comaintothe  ooorwof  tndk 
)  1  Salk  SSS,  284.  *l  Stnoge,  C06. 
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tnie  owner.  Ist  The  oiroulation  of  theae  notes  reets  a  property  in 
tfao  holder,  vho  oomes  to  the  possessioD  of  it,  upon  a  Taluable  cod- 
rideration.  2dly.  This  is  of  vaft  consequence  to  trade  and  commerce ; 
sod  they  would  be  greatly  incommoded,  if  it  vere  otherwise.  Sdly. 
This  falls  within  the  reason  of  a  sale  in  market  overt,  and  onght  to 
be  determined  upon  the  same  principle.  First,  he  put  several  cases, 
where  the  usage,  course,  and  convenience  of  trade,  made  the  law, 
and  sometimes  even  gainst  an  sot  of  Parliament.  Stanley  v.  Ayles,' 
per  Hale,  C.  J^  at  Guildhall,  Lamley  o.  Palmer,  where  a  parol  ao- 
oeptanoe  of  a  bill  of  exchange  was  boldeo  sufficient  against  llis 
acceptor.  Secondly,  this  paper  credit  has  been  always,  and  with 
great  reason,  favored  and  enoonn^^.  Jenya  v,  Fawler  et  cd.  The 
Qsage  of  these  notes  is  ''that  they  pass  by  delivery  only,  and  are 
considered  as  current  cash ;  and  the  possession  always  carries  with  it 
the  property."  1  Salk.  126,  pL  6,  is  in  point,  A  particular  misvbief 
is  rather  to  be  permitted  than  a  general  inconvenience  incurred.  And 
Mr.  EHnney,  who  was  robbed  of  this  note,  was  guilty  of  some  laches 
in  not  preventing  it.  Upon  Sir  Richard  Lloyd's  argument,  a  holder 
of  a  note  might  suffer  the  loss  of  it,  for  want  of  title  against  a  true 
owner,  even  if  there  was  a  cbaem  in  the  transfer  of  it  through  one 
only  out  of  five  hundred  hands.  Thirdly,  this  a  to  be  considered 
upon  the  Bune  foot  as  a  sale  in  market  overt.  2  Inst.  718  ;  "  A  sale  in 
market  overt  binds  those  that  had  right."  Bat  it  is  objected  by  Sir 
Kchard  "  that  there  is  a  anbstantial  difference  between  a  right  to  the 
note  and  a  right  to  the  money."  But  I  say  the  right  to  the  money 
will  attract  to  it  a  right  to  the  paper.  Our  right  is  not  by  assignment^ 
but  by  law,  by  the  nssge  and  custom  of  trade.  I  do  not  contend  that 
the  robber,  or  even  the  finder  of  a  note,  has  a  right  to  the  note ;  but, 
after  circulation,  the  holder  npon  a  valuable  consideration  has  a  right. 
We  have  a  property  in  this  note,  and  have  recovered  the  value  against 
the  withholder  of  it.  It  is  not  material  what  action  we  could  have 
brought  against  the  bank. 

Then  he  answered  Sir  Kehard  Lloyd's  cases,  and  agreed  that  the 
tma  owner  mi^t  pursue  his  property,  where  it  enme  into  the  handa 
of  another,  without  a  valuable  consideration,  or  not  in  the  course  of 
tr«de,  which  is  all  that  Lord  Ch.  J.  Holt  said  in  1  Salk.  284.  As  to 
1  Strange,  50&,  be  agreed  that  the  finder  has  the  property  against  all 
bnt  the  rightful  owner,  not  against  him. 

Sir  Richard  XAoyd,  in  reply.  I  ^;ree  that  the  bolder  of  the  note  has 

^  HoeciBl  property ;  but  it  does  not  follow  that  he  can  maintain  trover 

Cor  it  against  the  tme  owner.    This  is  not  only  without,  but  against 

the  consent  of  tbe  owner.    Supposing  this  note  to  be  a  sort  of  meii- 

>  8  Keb.  lU. 
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eantile  cash,  yet  it  has  ao  ear-mark,  bj  Tluch  it  may  be  diitJagouhed : 
thenfore,  trover  will  lie  for  it.  And  ao  ia  the  oaae  of  Ford  v.  Uopkiua. 
And  yon  may  recover  a  thing  atolea  from  a  merchant,  as  well  aa  a 
thing  atolen  from  anodier  man.  And  tbia  note  is  a  mere  piece  of 
paper :  it  may  be  aa  veil  stopped,  aa  any  other  sort  of  mercantile 
oaah  (aa,  for  instance,  a  policy  which  haa  been  stolen).  And  this  baa 
not  been  passed  away  in  trade,  bnt  remains  in  the  hands  of  the  true 
owner.  And  therefore  it  does  not  signify  in  what  manner  '±ey  are 
paesed  away,  when  they  are  passed  away ;  for  this  was  nc.l  passed 
away.  Here,  the  tme  owner,  or  his  serrant  (which  is  the  same  Uiing), 
detains  it.  And  surely  robbery  doee  not  divest  the  property.  Tbia 
ia  not  like  goods  aold  in  market  overt ;  nor  doee  it  paas  in  the  way  of 
a  market  overt,  nor  is  within  the  reason  of  a  market  overt.  Snppoae 
it  was  a  watch  stolen :  the  owner  may  seiie  it  (though  he  finds  it  in  a 
market  overt),  before  it  ia  sold  there.  Bnt  there  ia  no  market  overt 
for  bank-notes.  I  deny  the  holder's  (merely  as  holder)  having  a 
i^^t  to  the  note  agunst  the  troe  owner ;  and  I  deny  that  the  posses 
•ion  gives  a  right  to  the  note. 

Upon  this  argnment,  on  Friday  last,  Lobd  SIaitbfield  then  aaid  that 
Sir  Richard  Lloyd  had  argued  it  so  ingeniously  that  (though  he  had 
no  doubt  about  the  matter)  it  might  be  proper  to  look  into  the  oaaee 
he  had  cited,  io  order  to  give  a  proper  answer  to  them ;  and  therefore 
the  court  deferred  giving  their  opinion  to  this  day.  But  at  the  same 
time  Lord  Mansfield  said  he  would  not  wish  to  have  it  understood  in 
the  city  that  the  court  had  any  doulrt  about  the  point. 

LoxD  MAMBFiBLn  DOW  delivered  the  resolnlion  of  the  court.   After  "1 
stating  the  esse  at  large,  he  declared  that  at  the  trial  he  had  no  sort    | 
of  doubt  hut  that  this  action  was  well  brought,  and  would  lie  ^^ainet     ', 
the  defendant  in  the  present  case,  upon  the  general  course  of  buaineaa,    ; 
and  from  the  ooDBeqnenoes  to  trade  and  commerce,  which  would  be 
much  Inoomrooded  by  a  contrary  determination.    It  has  been  very^ 
ingeniously  argued  by  Sir  Kichard  Lloyd,  for  the  defendant.   Bnt  th^ 
whole  fallacy  of  the  argnment  tarns  upon  comparing  bank-notes  to 
what  they  do  not  resemble,  and  what  they  ought  not  to  be  compared 
to ;  namely,  to  goods,  or  to  securities,  or  documents  for  debts.    Now, ' 
they  are  not  goods,  not  secnrities,  nor  doonmenta  for  debta,  nor  are  so 
esteemed ;  but  are  treated  aa  money,  as  cash,  in  the  ordinary  oourso 
and  transaction  of  business,  by  the  general  consent  of  mankind,  whicii 
gives  them  the  credit  and  carrency  of  money,  to  all  intents  and  pur 
poses.    Tbey  are  aa  much  money  as  guineas  themselves  are,  or  any   . . 
other  onirent  coin,  that  Is  used  in  common  payments,  as  money  or 
oaah.    They  pass  by  a  will,  which  bequeaths  aU  the  testator's  money 
or  cask ;  and  are  never  considered  as  securities  for  money,  bat  aa 
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moncj  itadl  Upon  Lord  Aileebury's  will,*  £000  in  bank-ootM  vu 
conmdered  as  cash.  On  payment  of  them,  irhenerer  a  reoeipt  is 
required,  the  receipts  are  always  giren  as  for  money,  not  as  for  sceu- 
ritiea  or  notes.  So,  on  bankmpteiea,  they  cannot  be  followed  as  idea- 
tioal  and  distingnishable  from  money,  bat  are  always  oonsiderad  m 
money  or  oash.  Tis  jnty  that  reporters  somatimeB  catoh  at  quaint 
expreaiions  that  may  happen  to  be  dropped  at  the  bar  or  bench,  and 
■UBtake  their  meaning.  It  has  been  qountly  said  "that  the  reason 
why  money  oaanot  be  followed  is  beoatue  it  has  no  ear-mark  ; "  but 
this  is  not  true.  The  tme  reason  is  upon  aoconnt  of  the  onrrenoy  of 
n :  it  cannot  be  recovered  after  it  haa  passed  in  onrrenoy.  So,  in  ease 
of  money  stolen,  the  tme  owner  cannot  recover  it,  after  it  has  been 
paid  away  fairly  and  honestly  npon  a  valnable  and  bona  fide  consider- 
ation ;  bnt,  before  money  has  passed  in  cnrrenoy,  an  aotion  may  be 
bron^t  for  the  money  itself.  Tliere  was  a  case  in  1 G.  1,  at  the  uttinga, 
Thomas  tt.  Whip,  before  lord  Macdeafield,  which  was  an  action  upon  as- 
anmpsit,  by  an  administrator  against  the  defendant,  for  money  had  and 
received  to  his  use.  The  defendant  was  oarse  to  the  intestate  daring 
his  sickness,  and  being  alone  conveyed  away  the  money.  And  Lord 
Macolesfield  held  that  the  aotion  lay.  Now  this  mnet  be  esteemed  a 
,  finding  at  least.  Apply  this  to  the  case  of  a  bank-note.  An  actioo 
'  may  lie  ^^inst  the  finder,  it  is  tme  (and  it  is  not  at  all  denied) ;  bnt 
not  after  it  has  been  paid  away  in  carrency.  And  this  point  bais  been 
determined  even  in  the  infancy  of  bank-notes ;  for  I  Salk.  126,  M.  10 
W.  S,  at  Ktai  Prins,  is  in  point.  And  Lord  Gh.  J.  Holt  there  says 
that  it  is  "by  reason  of  the  oourse  of  trade,  which  creates  a  property 
in  the  assignee  or  bearer."  (And  "the  bearer"  is  a  more  proper 
expression  than  assignee.)  Here  an  innkeeper  took  it  bona  fide,  in 
bis  bnsinesB,  from  a  person  who  made  the  appearance  of  a  gentleman. 
Here  is  no  pretence  or  suspicion  of  collusion  with  the  robber ;  for  this 
matter  was  strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case,  "that  be  took  it  for  a  fnll  and  valuable  considers 
tion,  in  the  osnal  course  of  bnsinen."  Indeed,  if  there  had  been  any 
oollnsion,  or  any  oironmstances  of  unfair  dealing,  the  case  had  been 
muoh  otherwise.  If  it  had  been  a  note  for  £1,000,  it  might  have  beM 
tDSpidoos;  bat  this  was  a  small  note,  for  £21  10«.  only,  and  money 
given  in  exchange  for  it.  Another  case  oited  was  a  loose  note  in  1  Ld. 
Raym.  7S8,  mled  by  Lord  Ch.  J.  Holt  at  Guildhall,  in  1698,  which 
proves  nothing  for  the  defendant's  side  of  the  qaestion;  but  it  is 
exactiy  agreeable  to  what  is  lud  down  by  my  Lord  Ch.  J.  Holt,  in 
the  case  I  have  jost  mentioned.  The  action  did  not  lie  against  the 
■aagnee  of  the  bank-bill,  because  he  had  it  for  valaable  consider 
1  Popham  <l  at  >.  Bstbunt  «t  al..  In  CbsQCNjr,  Ctb  NoTuuber,  1748. 
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atioD.  In  that  oaae,  he  hid  it  from  the  penon  who  fonnd  it ;  bat 
the  action  did  not  lie  against  him,  because  he  took  it  in  the  ooaree 
of  onrrenoy ;  and  therefore  it  ooold  not  be  folloired  in  hia  hands.  It 
never  shall  be  followed  into  the  hands  of  a  person  who,  bona  JIde, 
took  it  in  the  coarse  of  carreucy,  and  in  the  way  of  his  buainen.  The 
ease  of  Ford  it.  Hopkins '  was  also  cited,  which  was  an  action  of 
trover  for  million  lottery  tickets.  Bat  this  most  be  a  very  incorrect 
report  of  that  cage  :  it  is  impossible  that  it  can  be  a  true  representa- 
tion of  what  Lord  Ch.  J.  Holt  said.  It  represents  him  as  speaking  <d 
bank-notes,  exeheqner-notes,  and  million  lottery  tickets  as  like  toes«L 
other.  Now,  no  two  things  can  be  more  nnlike  to  each  other  than  A, 
lottery  ticket  and  a  bank-note.  Lottery  tickets  are  identical  and 
specific;  specific  actions  lie  for  them.  They  may  prove  extremely 
unequal  in  value :  one  may  be  a  prise,  another  a  blank.  Land  is  not 
more  specifio  than  lottery  tickets  are.  It  is  there  said  "  that  the  de- 
livery of  the  plaintiffs'  tickets  to  the  defendant,  as  that  case  was, 
was  no  ohaoge  of  property."  And  moat  clearly  it  was  no  change  of 
the  property :  so  far  the  case  is  right  But  it  is  here  urged  as  a  proof 
"  that  die  true  owner  may  follow  a  stolen  bank-note,  into  what  hands 
soever  it  shall  come."  Now  the  whole  of  that  case  turns  upon  the 
throwing  in  bank-notes,  as  being  like  to  lottery  tickets.  But  Lord  Ch.  J. 
Holt  could  never  say  "  that  an  action  would  lie  against  the  person 
who,  for  a  valuable  consideration,  bad  received  a  bank-note  which 
had  been  stolen  or  lost,  and  bona  fide  pud  to  him,"  even  though  the 
action  was  brought  by  the  true  owner ;  because  he  had  determined 
otherwise  but  two  years  before,  and  because  bank-notes  are  not  like 
lottery  tiokets,  but  money.  The  person  who  took  down  this  case  cer- 
tainly mieondcrstood  Lord  Ch.  J.  Holt,  or  mistook  his  reasons.  For 
this  Tcasoning  would  prove  ^f  it  was  true,  as  the  reporter  represents 
it)  that,  if  a  man  paid  to  a  goldsmith  £500  in  bank-notes,  the  goldsmilh 
oould  never  pay  them  away.  A  bank-note  is  constantly  and  uciver- 
eally,  both  at  home  and  abroad,  treated  as  money,  as  cash,  aud  paid 
and  received  as  cash ;  and  it  is  necessary,  for  the  purposes  of  com- 
merce, that  their  cnrreney  should  be  establiBhed  and  secured.  There 
was  a  case  in  the  Court  of  Chancery,'  on  some  of  Mr.  Child's  notes, 
payable  to  the  person  to  whom  they  were  given,  or  bearer.  The  notes 
had  been  lost  or  destroyed  many  years.  Mr.  Child  was  ready  to  pay 
them  to  the  widow  and  administratrix  of  the  pirson  to  whom  tltej 
were  made  payable,  upon  her  giving  bond,  with  two  responublo  sure- 
ties (as  is  the  custom  in  such  cases),  to  indemnify  him  ngiunst  the 
bearer,  if  the  notes  should  ever  be  demanded,    ^e  administratrix 

I  mi.  12  W.  8,  eoram  Holt,  C.  J.,  at  NUI  Frius,  st  GuUdhriL 

■  Walmeilf  o.  Child,  11th  Decwmber,  1749. 
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brought  a  bill,  which  was  dismtBecd,  becaase  she  either  coald  n>t  oi 
would  not  pve  the  aecnrit^  required.  Ko  diepntc  ought  to  be  made 
with  the  bearer  of  a  cash  note,  in  regard  to  oommeroe,  and  for  the 
Bake  of  the  credit  of  these  notes,  though  it  taay  be  both  reasonable 
and  customary  to  Stay  the  payment  till  Inquiry  oan  be  made,  whether 
the  l>Garer  of  the  note  came  by  it  fairly  or  not. 

Lord  Manbfibui  declared  that  the  court  were  all  of  the  samc^ 

opinion  for  the  plaintiff,  and  that  Mr.  Jnatice  Wilmot  concurred.       \ 

JMe,  that  tfiepoatea  ie  delivered io  tAe platioiff'.^i . 


PRICE  ».  NEAL.-f^Cit   -icc^f*(-('     ^''    '^' 


la  Tax  Krao'fl  Bbhoh,  Novbkbw  16,  1762.  'p'^^^d  i''^^ 

{B^ierUd  in  8  Bmrae,  ISM.]  '  ri^  C 


Tms  was  a  special  case  reserved  at  the  sittiugB  at  Guildhall  after 
Trinity  term,  1762,  before  Lord  Mansfield. 

It  was  an  action  apon  the  case  brought  by  Price  against  Neal,! 
wherein  Price  declares  that  the  defendant  Edward  Neal  was  indebted  I 
to  him  in  £80,  for  money  had  and  received  to  bis  the  plaintifTs  use  ;J 
and  damages  were  laid  to  £100.  The  general  issue  was  pleaded;  and 
issue  joined  thereon. 
It  was  proved  at  the  trial  that  a  bill  was  drawn  as  follows :  — 

"LKicKSTsa,  22d  Nov.,  1760. 
"  Sib, —  Six  weeks  after  date,  pay  Mr.  Rogers  Ruding,  or  order,  £40, 
value  received,  for  Mr,  Thomas  Plooghfor ;  as  advised  by,  dr,  your 
hnmble  servant,  Bemjaui!!  Sutton. 

*■  To  Mr.  John  Pbicb  in  Bosh-lane,  Cannon  Street,  London. 
"  Indorsed,  ' 

"R.  RoDnra. 
Antoht  Tophah. 
Hauhond  and  Laboche. 
"Received  tbe  contents.  Jahbb  Watson  &  Son. 

"  Witness,  Edwabd  Nbal." 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable  ooll•^ 
^deration,  and  notice  of  the  bill  left  at  the  plaintiffs  Iiouse  on  thr 
day  it  became  due.  Whereupon,  the  plaintiff  sent  his  servant  to  call 
OD  the  defendant,  to  pay  him  the  s^d  sum  of  £40,  and  take  up  th«  I 
■aid  bill;  which  waa  done  accordingly.  I 

That  another  bill  was  drawn  as  follows :  —  ' 

>  Smith  t>.  Union  Buk,  L.  K.  10  Q.  B.  201 ;  1  Q-  B.  D.  81 ;  CrairfWd  tp.  Bojral 
Bank  (Court  of  Seiiion),  Feb.  U,  1740;  Swinlon  v.  B«T«iidge  (Court  of  ScMloa), 
Iva  21, 1799,  accord^—  Zd, 
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"  Ldobstbb,  Ist  Feb^  1761.    \ 

"  Sib,  —  Six  weeba  after  date,  pay  Mr.  Kogera  Bnding,  or  order,  X40, 1 
ralae  received,  for  Mr.  ThoiDW  Floughfor;  as  advised  bjr,  sir,  your  I 
humble  servant,  BsirjAiaK  Suttoit.''     I 

To  Mr.  JoBK  Pbice  in  Bash-lane,  CsDnoD  Street,  LondoD.  f 

That  this  bill  was  indorsed  R.  Rading,  Thomas  Watson  A  Bon.l 
Witness  for  Smith,  R^^ht,  &  Co.    That  the  pluntiff  accepted  this  bill  I 
by  writing  on  it,  **  Accepted,  John  Prioe,"  and  that  the  pliuotifF  wrote  I 
on  the  back  of  it :  "  Messrs.  Freame  Jb  Barclay,  pray  pay  £40  for  John  '; 
Price."    That  this  bill  being  bo  accepted  was  indorsed  to  the  defend-  i 
ant  for  a  Talnable  consideration,  and  left  at^s  bankers  for  payment ;  -^ 
and  was  paid  by  order  of  the  plaintiff,  and  taken  np.    Both  these  bills  n  ] 
were  forged  by  one  Lee,  who  has  been  since  hanged  for  forgery.  W 
The  defendant  Neal  sated  innocently  and  bona  jide,  without  the  least  I 
privity  or  suspicion  of  tJie  said  forgeries  or  of  either  of  them,  and  Mi 
paid  the  whole  valae  of  those  bills.    The  jary  fonnd  a  verdict  for  the  U 
pluntiff,  and  asKesaed  damages  £80  and  costs  40a.,  sabject  to  the 
opinion  of  the  court  npon  this  question,  "Whether  the  plaintiff, 
under  the  oironoistances  of  this  cue,  can  recover  back  from  the 
defendant  the  money  he  pud  on  the  said  bills,  or  either  of  them." 

Jfr.  Stowe,  for  the  plaintiff,  ai^ed  that  he  oaght  to  recover  back 
the  money  in  this  action,  as  it  was  paid  by  bim  by  mistake  only,  on 
anpposidon  "that  these  were  true  genuine  bills;"  and  as  he  could 
never  recover  it  against  the  drawer,  because  iu  fact  no  drawer  exists  ; 
aor  against  the  forger,  because  he  is  hanged. 

He  owned  that  in  a  case  at  Guildhall,  of  Jenys  v.  Fawler  et  al.  (an 
action  by  an  indorsee  of  a  bill  of  exchange  brought  against  the  ao- 
oeptor),  Lord  Raymond  wonld  not  admit  the  defendants  to  prove  it  a 
foiged  bill,  by  calling  persons  acquainted  with^the  hand  of  the  drawer 
to  swear  « that  they  believed  it  not  to  be  ao ;"  and  he  even  strongly 
inclined  "  that  actual  proof  of  forgery  would  not  excuse  the  defend- 
ants  against  their  own  acceptance,  which  had  given  the  bill  a  credit  to 
the  indorsee."  But  he  urged  that  in  the  case  now  before  the  court 
the  forgery  of  the  bill  does  not  rest  in  belief  and  opinion  only,  bnt 
has  been  actually  proved,  and  the  forger  executed  for  it. 

Thus  it  stands  even  upon  the  accepted  bill.  Bnt  the  plaintiJTs  case 
is  much  stronger  npon  the  other  bill,  which  was  not  accepted.  It  ia 
not  stated  "  that  that  bill  was  accepted  before  it  was  negotiated : " 
on  the  contrary,  the  condderation  for  it  was  paid  by  the  defendact, 
before  the  plaintiff  had  seen  it.  So  that  the  defendant  took  it  upon 
the  credit  of  the  indorsers,  not  npon  the  credit  of  the  plaintiff;  and, 
Iberefore,  the  reason  upon  whidi  Lord  Raymond  grounds  his  incline 
tion  to  be  of  opinion  "  Uiat  actual  proof  of  forgery  woold  be  na 
exctise  "  will  not  hold  here,  * 
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Mr.  Tatet,  for  the  defendant,  aigned  that  the  plaintiff  was  not  en* 
titled  to  reoover  back  thia  monej  from  the  defendant.  He  denied  it 
to  be  a  payment  by  mistake,  and  insisted  that  it  was  rather  owing  to 
the  negligence  of  the  plaintiff,  who  should  have  inquired  and  satisfiod 
hinuelf  **  whether  the  bill  was  really  drawn  upon  him  by  Sntton  or 
not.'*  Here  is  no  fraud  in  the  defendant,  who  is  stated  "to  have 
acted  innocently  and  bona  Jtde,  without  the  least  privity  or  suspicion 
of  the  forgery,  and  to  have  paid  the  whole  value  for  the  bills." 

LoxD  HambtixU)  stopped  him  from  going  on,  aaymg  that  this  was 
one  of  those  cases  Uiat  oould  never  be  made  plainer  by  argument. 

It  is  an  action  upon  the  case,  (or  money  had  and  received  to  the 
plaintiff's  nse.  In  which  action,  the  plaintiff  cannot  recover  theij 
money,  unless  it  be  against  oonsdenoe  in  th»  defendant  to  retiunj' 
it,  and  great  liberality  is  always  allowed  in  this  sort  of  action.  I 

But  it  can  never  be  tbonght  unoonscientlons  in  the  defendant  to  re-j| 
Uda  thia  money,  when  be  has  once  received  it  npon  a  bill  of  exchange 
indorsed  to  him  for  a  fur  and  valuable  consideration,  which  he  had  1 
bona  fid£  paid  without  the  least  privity  or  ■uHpioion  of  any  foi^ry.      | 

Here  was  no  fraud,  no  wrong.  It  was  incumbent  upon  the  pluntiff 
to  be  satisfied  "  that  the  bill  drawn  upon  him  was  the  drawer's  hand," 
before  be  accepted  or  paid  it;  but  it  was  not  inoambent  upon  the 
defendant  to  inquire  into  it.  Here  was  notice  given  by  the  defend-| 
ant  to  the  plabtiff  of  a  bill  drawn  npon  him,  and  he  sends  his  servanti 
to  pay  it  and  take  it  op.  The  other  bill  he  actually  accepts;  after; 
which  acceptance,  the  defendant  ionooeatly  and  bonajide  disconnts  it. 
The  plaintiff  lies  by  for  a  considerable  time  after  he  has  pud  these 
bills,  and  then  fonnd  out  "  that  they  were  forged,"  and  the  forger 
comes  to  be  hanged.  He  made  no  objection  to  them  at  the  time  of 
paying  them.  Whatever  neglect  there  was,  was  on  his  side.  The 
defendant  had  actual  enoonragement  from  the  pluntiff  himself  for 
negotiating  the  second  bill,  from  the  pltuntifTs  having  without  any 
BOmple  or  hesitation  paid  the  first ;  and  he  paid  the  whole  value  bona 
fitU.  It  is  a  misfortune  wbioh  has  happened  without  the  defendant's 
fault  or  neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there  is 
no  reason  to  throw  off  the  loss  from  one  innocent  man  upon  another 
innocent  man ;  but,  in  this  case,  if  there  was  any  fault  or  negligence 
in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in  the  defendanL 
Pet  Oar.    Utile,  that  thtpoaUa  be  deiivereel  to  the  d^ftndant.' 

1  Smith  r.  Hercer,  8  Taunt.  T6;  DftTiea  v.  WkUod,  3  Her.  A  M.  709j  Cocki  «. 
UMtennmn,  9  B.  &  C.  BOS  i  Nak  Bank  d.  Tappan,  6  Kaa.  466 ;  Bemhelmer  b.  Hai- 
■haU,  2  &Unn.  78 ;  Weiuar  v.  DeuDiMO,  10  H.  T.  68 ;  Park  Bank  e.  Niolh  Bank,  46 
B.  T.  77,  aecord. 

Cam.  Bank  v.  Bep.  Bank,  76  F&.  28S,<ontni;  and  tes  Pint  Bank n.  Bicker,  71  HI 
W;  Nab  Bank  t>.  Bangi,  106  Maaa.  Ml ;  Bllii  >.  OMo  Co.,  4  Oh.  St.  eSB. 

CmLWllkiiiKin  v.  Joboaon,  <  B.  &  C.  428 ;  CMdard  v.  MerohaaU'  Bank,  4  Comst. 
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4.{Lt  JuJaxIU  '^*^  ^^  PBAOOCK  r.  RHODES. 
'^'S'a.KtA^  'CfLiL'AM'^''^^'^^^  ""  Knro'g  Bbsch,  Mat  8,  1781. 

.    H,i  lA^i'^^^''^  *"  action  npon  an  inland  bill  of  ezobange,  which  wu  tried  befon 
■^.'-  *  ' .  jV         WHfeB,  J^  at  the  last  spring  auiBee  for  Torkahire,  a  verdict  by  con- 
I   fl^      t!r  /    >d'^asfonnd  for  the  plaintiff,  sobjeot  to  the  opinion  of  the  conrt 
J   '^IXaaXO'      on  a  ipeoial  ease,  etatiDg  the  falloTLng  facta : — 

'  •,'^      -^  "  The  bill  was  drawn  at  Halifax,  on  the  9th  of  Aiignat,  1780,  bj  thej 

' '  -  *  defendants,  npon  Smith,  Payne,  &  Smith,  payable  to  William  Ingham,  I 

or  order,  thirty-one  days  after  date,  for  valoe  received.  It  was  in-  1 
dorsed  by  William  Ingham,  and  was  presented  by  the  pl^ntifE  for  so-  [ 
ceptanoe  and  payment ;  but  both  were  refnaed,  of  which  due  notice  |j 
was  ^ven  by  tbe  plaintiff  to  the  defendants,  and  the  money  demanded  | 
of  the  defendanta.  The  plaintiff,  who  was  a  mercer  at  Soarboroagb, J 
received  the  bill  from  a  man  not  known,  who  called  himself  William  | 
Brown,  and  by  that  name  indorsed  the  bill  to  the  plaintiff,  of  whom 
he  bought  cloth,  and  other  articles  in  the  way  of  the  plaintiff's  tradttj 
as  a  mercer,  in  his  shop  at  Scarborough,  and  pud  him  that  bill,  thai 
value  whereof  the  pluntiff  gave  to  the  buyer  in  cloth  and  other 
articles,  and  cash,  and  smalt  bills.  The  plaintiff  did  not  know  tbe 
defendants,  but  had  before,  in  his  shop,  received  bills  drawn  by  them, 
which  were  duly  paid,  William  Ingham,  to  whom  the  bill  was  pny-l 
able,  indorsed  it ;  John  B&ltry  received  it  from  him,  and  indorsed  it ;  I 
Joseph  Fisher  received  it  from  John  Daltry;  and  it  was  stolen  from  I 
Joseph  Fisher,  at  York  (without  any  indorsement  or  transfer  thereof/ 
by  him),  along  with  other  bills  in  his  pocket-book,  whereof  hia  pockeu 
was  picked,  before  the  pluntiff  took  it  in  payment  aa  aforestud.  Tbaj 
plaintiff  declared  as  indorsee  of  Ingham." 

Wood,  for  tiie  pluntiff,  argued  that  the  bill  whs  taken  by  Peacock, 
in  the  ordinary  course  of  busineBs,  and  there  was  no  pretence  that  he 
had  notice  that  it  bad  been  ohtuned  unfiurly.  If  he  liad,  he  admitted 
that  he  could  not  recover.  A  bill  indorsed  by  the  payee  is  to  be  oon- 
ridered  to  all  intents  as  cash,  nnless  he  chooses  to  restrain  its  cun-ency, 
-which  be  may  do  by  a  special  indorsement,  as,  "  Pay  the  contents  to 
William  Fisher."  Auoher  v.  Bank  of  England.  The  very  object 
in  view  in  making  negotiable  seonrities  is  that  they  may  serve  tbe 
purposes  of  cash.  The  case  of  Miller  v.  Bace,  although  the  qncstioB 
there  arose  upon  a  bank-note,  establishes  the  principle  just  stated.  If 
this  bill  had  not  bees  stolen,  but  lost,  the  owner  might  have  main-  - 
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tunfld  trover  agEuofit  tbe  finder ;  but  still  the  bona  Jld«  holder  wonld 
have  been  entitled  to  recover  npon  it.  This  was  determined  with 
respect  to  a  note  npon  a  banker  payable  to  A.,  or  bearer,  in  the  case 
of  Grant  v.  yaaghan.  Here  the  bill  was  indorsed  blank ;  but  that 
■  was  the  same  thing,  in  e%ot,  as  if  it  had  been  made  payable  to  tlie 
bearer.  A  blank  indorsement  is  an  indorsement  to  all  the  world ;  to 
anybody  who  shall  happen  to  be  (he  bearer.  There  was  a  case  of 
Frandis  v.  Mott,  directly  in  point  to  the  present,  tried  before  Lord 
Mansfield,  two  of  three  years  ago.  There,  a  bill  with  blank  indorse- 
neats  bad  been  picked  ont  of  the  holder's  pocket,  at  Manchester  races. 
Being  offered  in  payment  to  a  honse  at  Manchester,  who  did  not  know 
the  persons  whose  names  appeared  npon  it,  they  sent  to  inquire  about 
their  credit,  and  finding  them  rraponeible  gave  a  valuable  considera- 
tion for  it,  and  sent  it  to  their  correspondent  at  London.  He  carried 
it  to  the  drawee  for  acceptance,  who  detained  it,  and  siud  it  was  stolen ; 
npon  which  the  honse  at  Manchester  brought  an  action  against  the 
drawer.  The  Attorney-General  was  for  the  defendant,  and  Mr.  Don- 
ning for  die  plaintifE.  The  Attorney-General  attempted  to  show  that 
the  defendants  knew  the  bill  bad  been  nnfairly  obtuned,  and,  having 
failed  in  that  proof,  be  gave  up  the  oauee,  and  the  plaintiff  recovered. 
The  argument  on  the  part  of  the  present  defendants  would  extend  to 
all  oases  of  fraud  and  imposition,  as  well  as  theft,  and  would  stop  the 
ooirenoy  of  bills  of  exdksnge,  because  it  would  render  it  necessary  for 
every  indorsee  to  insist  upon  proof  of  all  the  circnmBtancea,  and  the 
manner  in  which  the  bill  came  to  the  indorser.  As  the  n^ligence  in 
this  case  was  on  the  part  of  the  person  who  lost  the  bill,  the  loss  ought 
to  fall  upon  him,  not  npon  the  plaintiff. 

^•eanUi/,  for  the  defendants.  The  oases  on  this  subject  are  nil 
modem ;  but  all  of  them  establish  a  distinction  between  bank-notes, 
or  banker's  cash  notes  payable  to  bearer,  and  indorsable  bills  or  notes. 
Tlie  two  first  sorts  only  are  oonndered  as  cash.  No  case  that  I  have 
found  is  exactly  in  point  to  that  before  the  court.  In  Price  v.  Neale, 
which  was  the  case  of  a  forged  bill  that  had  been  accepted  and  paid 
to  the  defendant  in  the  course  of  trade,  your  Lordship  lield  that  the 
■oeeptor,  having  ^ven  credit  to  it  by  his  acceptance,  should  not  re- 
cover back  what  he  had  paid  to  a  bona  fide  holder ;  bnt,  in  the  present 
oase,  there  was  no  acceptance.  Walnisley  v.  Child,'  before  Lord  Hard- 
wicke,  was  upon  oash  notes  payable  to  bearer.  Lord  Holt  mokes  the 
distinction  between  bills  and  cash  note«  in  Tassel  &  Lee  v.  Lewis.  Bo, 
In  Hodges  v.  Steward,  bills  payable  to  bearer,  and  bills  payable  to 
order,  are  distingmshed.  Every  indorsement  of  a  bill  of  exchange  is 
eonsidered  as  a  new  )»11.  This  was  laid  down  by  your  Jjordship  in 
1  1  Tm.  Ml. 
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HeyliD  V.  AdaniBOTi ;  and,  in  lUGIler  v.  Race,  a  bill  ia  con^ilered  aa 
being  only  a  seonrit^  or  document  for  a  debt.  The  case  of  the  Ex- 
ecutors of  Devallar  v.  Herriog'  aeeokS  exactly  in  point  for  tbe  defend- 
nnts.  It  is  there  laid  down  that,  if  the  indorsee  of  a  promissory  note 
lose  it,  and  the  finder  pay  it  away  in  the  oonrse  of  trade,  the  indorsee 
may  maintdn  trover  against  tbe  person  to  whom  it  has  been  so  paid. 
Tlie  argnmentA  from  inconvenience  are  in  favor  of  tbe  defendants. 
No  man  is  obliged  to  take  a  bill  of  exchange  in  payment.  A  trader 
should  not,  in  pradence,  take  a  bill,  unless  he  know  tbe  person  from 
whom  be  receives  it.  But,  if  the  law  were  as  contended  for  on  the 
part  of  the  pliun^,  the  temptations  to  theft  would  be  increased. 

Lord  Mansfield  told  Wood  he  need  not  reply,  and  delivered  tbe 
opinion  of  the  court,  as  follows :  — 

LoBD  Maitbfieu).  I  am  glad  Ibis  question  was  saved,  not  for 
any  difBcuIty  there  is  in  the  case,  but  because  it  is  important  that 
general  commercial  points  should  be  publicly  decided.  The  bolder  of 
a  bill  of  exchange,  or  promissory  note,  is  not  to  he  considered  in 
light  of  an  asdgnee  of  tbe  payee.  An  assignee  must  take  the  thing 
assigned,  subject  to  all  the  equity  to  which  the  original  party  was  sub- 
ject. If  this  rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency.  The  law  is  settled  tbat  a  holder,  coming  fairly  by  a 
bill  or  note,  has  nothing  to  do  with  the  transaction  between  tbe  origi- 
nal parties ;  unless,  perhaps,  in  tbe  single  case  (which  is  a  bard  one, 
but  has  been  determined)  of  a  note  for  money  won  at  play.  Lowe  V. 
Waller,  I  see  no  difference  between  a  note  indorsed  blank,  and  one' 
payable  to  bearer.  They  both  go  by  delivery,  and  possession  proves 
property  in  both  cases.  Tbe  question  of  maia  Jldea  was  for  the  con- 
sideration of  tbe  jnry.  The  cironmstances  that  the  buyer  and  also 
tbe  drawers  were  strangers  to  tbe  plaintiff,  and  that  be  took  the  bill  for 
goods  on  which  bo  had  a  profit,  were  grounds  of  suspicion  very  fit  for 
their  consideration.  Bnt  they  have  considered  them,  and  have  found 
it  was  received  in  the  course  of  trade ;  and,  therefore,  tbe  case  ia  c! 
and  within  the  piinciple  of  all  those  Mr.  Wood  has  cited,  from  that  of 
Miller  v.  Race  downwards,  to  tbat  determined  by  me  at  nisi  priut. 

XTupoBtea  to  be  dtiivered  to' the  plaintiff? 

1  9  Hoa.  M,  47. 
Larabton  ».  UanhaU  (Court  of  BeMloa),  Jobs  31, 1790  j  Soett  v.  Kilmuaoek  Ca> 
(OMrt  ef  Scnlon),  f  ek  27, 161^  ommd.  — Xn. 
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LOWE  AMD  OrsBBs  V.  WALLER  ^TVi-^l  ,-Vvw  .f  d-^     (' C-  '-'  ■ 
Ik  thb  KiKa*8  BcNca,  Juub  26,  1781.^7   a    .l^t-K.^!,    4'--^-^ 

Thib  was  an  action  on  a  bill  of  exchange,  tried  before  Lord  Mao»* 
Beld,  at  GnildhaU,  at  the  sittings  after  last  Hilary  term.'  The 
plaintiffs  declared  as  indorsees  of  Harris  &  Stratton,  to  whom  the 
bill  was  stated  to  hara  been  indorsed  by  Lawton,  the  drawer  nnd 
payee.  The  defendant  was  the  acceptor.  The  defence  was  that  the 
bill  was  given  upon  an  nanrioos  contract  between  HarriB  &i  Stratton 
and  the  defendant,*  This  waa  controverted  by  the  plaintiffs ;  but 
they  also  insisted  tliat  the  bill  was  indorsed  to  them  for  a  valuable  con- 
sideration, and  without  notice  of  the  supposed  nsary ;  and  it  ivas 
aligned  that,  although  it  shonld  appear  that  the  original  transaction 
was  nsuriona,  still  the  defendant  was  answerable  to  them. 

This  question  was  argned,  on  the  case  reserved  in  this  present  term, 
on  Tuesday,  the  Idth  of  June,byJfc>r^anfor  the  plaintiff,  and  Daven- 
port  for  the  defendant. 

In  the  case  of  Bowyer  v.  Bampton,  it  was  determined  that,  upon 
the  constmcUon  of  the  statute  of  9  Anne,  c  14,  §  1,  a  promissory  note 
given  for  money  knowingly  lent  to  game  with  is  void  in  the  hands  of 
an  indorsee  for  valuable  consideration,  and  without  notice ;  for  the 
words  of  that  statute  being, "  That  all  notes,  bills,  bonds,  jadgments, 
mor^agee,  or  other  securities  or  oonveyanoes  whatsoever,  &<:..  where 
the  whole  or  any  part  of  the  consideration  shall  be,  tfcc,  shall  be 
utteriy  void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes 
whatsoever,"  the  court  held  that  it  would  be  making  the  note  ot  some 
use  to  the  lender,  if  he  could  pay  his  own  debts  with  if,  and  that  the 
indorsee  would  not  be  without  remedy,  for  he  might  sue  the  indorser 
on  his  indorsement. 

This  case  having  been  much  relied  on  by  the  counsel  for  the  defend- 
ant, when  they  ai^oed  the  present  point,  upon  the  motion  for  a  new 
trial, — becaase,  as  they  insisted,  the  words  of  12  Anne,  st.  2,  a.  16,  though 
not  exactly  the  same,  are  equally  strong  with  those  just  cited  from  the 
«ct  against  gaming,— it  was  now  contended  on  the  part  of  the  plaintiffi : 

1  ThemctioD  wu  directed  bjui  ordarof  llic  Court  of  Cliuicerj,  dat«d  the  ISih 
if  DecembflT,  ITSa 

Tbe  oonrt  were  cleailj  of  opinion  that  the  tnauction  between  Harrli  &  Stmt-  ** 
ton  and  (he  defendsnt  wu  tuarioiii.  The  tiTgaiiieDti  uid  opinions  npoa  thli  poial  -^ 
If  lbs  eaw  have  been  omitted.  — Ev. 
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1.  That  die  two  acta  differed  easeB^ally  as  to  the  present  qaesdon, 
and  that,  both  before  and  linoe  the  itatnt«  of  12  Anne,  usury  was  no 
bar  against  third  persons  not  sfFeoted  with  notice ;  2.  That  the  oaso 
was  contrary  to  other  dedsions,  and  not  law.  1.  Notes  and  bills  are 
expressly  mentioned  in  the  act  of  9  Anne,  and  are  omitted  in  the  other. 
Such  a  difference  in  two  statutes,  wfaich  passed  so  recently  the  one 
after  the  other,  must  have  been  intentional ;  and  this  being  a  qaestioit 
on  A  penal  law,  the  court  will  construe  it  with  the  utmost  etrictnesa. 
It  may  indeed  he  said  that  a  bill  comes  under  the  word  "  assurance," 
Bsed  in  12  Anne ;  but  it  is  fur  to  infer  that,  as  the  word  "  bill "  itself 
was  (and  as  it  seems  purposely)  omitted,  the  legislature  oonld  not 
mean  to  inolade  the  thing  under  a  general  term,  and  which,  in  common 
acceptation,  is  not  extended  to  bills  and  notes;  they  being  rather  con- 
ndered  as  cash  than  as  assurances  for  the  payment  of  money.  In  alt 
the  prior  acts  agunst  usury,  from  the  reign  of  Queen  EliEabeth,  IS 
Eliz.  c.  8,  §  8,  21  Jac.  I.  o.  17,  $  2,  and  12  Car.  II.  c.  18,  S  2,  as  well  aa 
in  12  Anne,  st.  2,  c  16,  the  words  "bonds,  contracts,  and  assurances," 
are  used ;  and  yet  there  is  not  a  case  in  the  boohs,  from  the  18th  of 
Elizabeth  till  this  day,  in  which  it  has  been  determined  that  the  inno- 
cent holder  of  a  bill  of  exchange  shall  be  precluded,  on  account  of 
usury  in  the  original  transaction,  from  reooTering  agunst  the  acceptor. 
Nay,  it  was  expressly  and  solemnly  decided,  even  in  the  case  of  a 
bond  (via.  in  Ellis  U.  Wames,^  which  was  long  after  the  atatate  of 
Elizabeth),  that, "  where  W.  was  indebted  in  £100  to  A.  upon  an 
usurions  contract  on  a  bond,  and  A.  being  indebted  to  E.  transferred 
the  debt  to  E^  and  W.  became  bound  for  the  same  usurious  debt  to 
E.  whose  debt  was  just,  and  he  ignorant  of  the  usury,  the  obligation 
made  by  W.  to  E.  was  not  avoidable  for  the  usurious  contract  made 
between  W.  and  A."  Therefore,  thongh  bills  should  be  considered 
as  within  the  meaning  of  assurances,  still  the  intention  cannot  have 
been  to  make  them  void  in  the  hands  of  persons  ignorant  of  the 
usory.  Indeed,  it  should  seem,  by  the  very  words  of  all  the  acts,  that 
the  provision  in  question  was  only  meant  to  be  applied  to  socuritiea 
where  an  usurious  consideration  appears  on  the  face  of  the  instru- 
ment: in  all  of  them,  the  expreasion  is,  "whereupon,  or  whereby, 
there  shall  be  reserved  or  taken  more  than,"  An.  2.  As  to  the  au- 
thority of  the  caae  of  Bowyer  v.  Bampton,  it  is  directly  contrary  to  the 
doctrine  laid  down  by  Lord  Holt,  in  Hussey  v.  Jacob,*  and  which  Js 
stated  by  him  as  founded  on  previous  determinations.  "A.  (Rsya  he) 
wins  money  of  B.,  and,  for  a  debt  which  A.  owes  C,  be  appoints  B.  tn 
give  C.  a  bond  :  it  is  good,  because  C.  is  an  innocent  peraon,  and  it  will 
he  the  same  thing  if  A.  is  bound  witli  him ;  **  or,  as  it  is  expressed  in 
1  Hwm,  702^  Cro.Jao.S2;  Tel*.  47.  *  I  Salk.  SU :  Com.  4. 
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the  report  of  the  Mine  ease  by  Comyns,  *'  If  a  bill  is  f^ven  for  money 
iron  at  play  to  the  winner,  or  order^  and  the  winner  iadonee  tt  to 
a  itranger  for  a  jnat  debt,  and  the  penon  npon  whom  the  bill  was 
drawn  aooepte  it  in  the  hands  of  the  gtranger,  the  aooeptor  will  be 
Eable."  *  Comyna,  in  his  Digest,  cites  this  case  of  Hnssey  v.  Jacob,  and 
adopts  the  position  of  Lord  Holt  as  lav.*  A  oontrary  deoiaion  woald 
be  highly  inoonrenient  to  trade.  Bills  cininlate  like  money,  bat  if  it 
become  necessary  for  every  man  to  ioqaire  into  the  original  considera- 
tion before  he  can  take  one  with  safety,  their  oarrency  will  entirely 
•ease.    Morgan  also  dted  Robinson  v.  Bland  *  and  Sex  v,  Sewell.* 

The  argnments  on  the  other  side  were :  that  the  word  "  aasaraoces  " 
eomprehends  bills  as  mnoh  aS  any  other  sort  of  seonrity ;  and  to  hold 
that  an  innocent  indorsee  could  make  use  of  a  bill  given  on  an  usnri- 
ooB  contract  would  be  i^ainst  the  obvious  meaning  of  the  words 
"  utterly  void,"  in  the  statute  of  12  Anne.  Wherever  the  acts  against 
gaming  and  those  agtunst  usury  differ,  it  will  be  found  that  the  pro- 
visions s^^ainst  osary  are  the  strongest.  Thus,  though  the  statute  of 
S  Anne,  makes  all  securities  given  for  money  woo  at  play  or  lent  to 
play  with  void,  it  does  not  declare  (bat  the  contract  itself  shall  be 
void ;  and  the  prior  act  of  16  Oar.  IL  c.  7,  which  says  that  contracts, 
and  all  securities  for  money  lost*  at  play,  shall  be  utterly  void,  does 
not  extend  to  money  lent  to  play  with.  Therefore,  in  the  case  of 
Barjeo  v.  Walmaley,*  it  was  held  that  an  action  would  lie  on  the  con- 
tract for  money  knowingly  lent  to  play  with ;  and,  in  Kobinson  v. 
Bland,^  the  same  distinction  was  made.  Bat  by  12  Anne,  st.  2,  c  16, 
not  only  the  security  or  aasuraDoe,  but  the  contract  itself,  is  made 
void.  This  shows  that  the  legislature  was  still  more  anxious  to  pre- 
vent usury  than  gaming.  Now,  as  to  gaming,  the  case  of  Bowyer  c. 
Bampton  is  a  direct  and  solemn  authority.  The  decision  was  after 
two  arguments ;  and  Lee,  C.  J.,  observed  that  what  Lord  Holt  had 
sidd  in  Hnssey  v.  Jacob  was  extra-jndioial,  and  that  he  had  seen  a 
report  wherein  notice  was  taken,  that  all  the  learned  part  of  the  bar 
wondered  at  it.  Indeed,  by  the  report  of  the  case  in  Carthew,'  the 
court  is  only  made  to  say  "  that,  if  the  bill  had  been  negotiated  and 
indorsed  to  any  other  person  for  valne  received,  then  it  might  hare 
been  another  consideratioii.''  It  must  be  admitted  that  the  bill,  in  the 
present  case,  was  void  at  first.  Now,  how  can  a  thing  void  in  its  origin 
be  rendered  valid  by  any  thing  done  to  it  afterwards?  If  it  were  to 
be  held  tiiat  it  should  appear  on  the  fnce  of  the  instrument  that  more 
tban  6  per  cent  is  to  be  paid,  the  statute  would  become  almost  a  deH 

>  Con.  &  ■  C  Com.  Dig.  010.  ■  2  Bmr.  1077.  <  7  Mod.  118 

■  To  tba  amoiiDt  of  more  tluu  £100  at  anf  uw  time  or  maeUng. 

•  S  »tn.  13l».  1  S  Bair.  lOTI.  •  Csrtb.  3M 
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letter;  for  wbkt  nsarer  ia  no  nnakilful  in  hia  trade  as  to  suffer  the 
navrj  to  appear  on  the  face  of  tb«  oeoantji  And  how  easy  will  it  be 
(or  Uie  lender  to  pay  away  bills  on  which  he  himself  conld  not  i-ocover, 
either  bona  fide,  to  persons  to  whom  be  is  indebted,  or  oolorably, 
to  some  secret  partner  in  the  business,  but  whose  knowledge  of  the 
usury  cannot  be  traced  ?  It  is  said  it  will  be  dangerous  to  trade,  if 
third  persons  cannot  recover.  Bat  this  supposes  that  usnrioas  coi^ 
tracts  are  yery  universal  J  and,  if  they  are,  it  is  highly  proper  tliey 
should  receive  a  oheclc  of  this  sort.  Besides,  what  greater  risk  will 
there  be  than  is  run  every  day,  when  notes  or  bills  are  taken  from 
women  who  may  be  under  coverture,  or  from  young  persons  who  may 
be  minors,  unknown  to  the  persons  taking  such  notes  or  bills?  If 
Harris  St  Strstton  are  solvent,  the  pl«ntifFs  will  not  suffer ;  and  it  is 
the  buBiness  of  indorsees  to  satisfy  themselves  with  respect  to  the 
flolvenoy  of  the  indorser.  In  the  case  of  Elllis  «.  Wames,  there  was 
an  immediate  security  given  to  the  third  person ;  and  so  indeed  it  is 
supposed  to  be,  in  the  case  pnt  by  Lord  Holt  in  Hussey  v.  Jacob,  as 
reported  by  Salkeld.' 

The  court  took  till  this  day  to  consider;  imd  now  Lord  liansfidd 
delivered  their  opinion  to  the  following  effect :  — 

LoBD  Mahsfizld.  We  have  considered  this  case  very  attentively, 
and  I  own  with  a  great  leaning  and  wish  on  my  part  that  the  law 
should  turn  out  to  be  in  favor  of  the  plaintJfEi.  But  the  words  of  the 
act  are  too  strong.  Besides,  we  cannot  get  over  the  case  on  the 
statute  against  gaming,  which  stands  on  the  same  ground.  This  is 
one  of  those  instances  in  which  private  must  give  way  to  public  oon- 
venienoe.  It  is  less  mischievous  that  the  law  should  be  as  it  ia  witli 
respect  to  bills  and  notes  than  other  securities;  because  they  are 
generally  payable  in  a  short  time,  so  that  the  indorsee  has  an  early 
oppprtmiity  of  recurring  to  the  indoraer,  if  he  cannot  recover  upon 
the  bill  ThepotUa  to  be  delivered  to  the  defendant? 

1  Silk.  M4. 

*  TouDg  V.  Wright,  1  Camp.  189 ;  AcUand  o.  Pmfm,  2  Camp.  £96;  Jones  •■ 
PaTuoD,  Holt,  266  (tniie) ;  Baoon  r.  Lee,  4  Io*s,  490;  Suerwein  v.  Branzier,  L 
liar.  «  Q.  477 ;  Kendall  v.  Rolwrtw>ii,  IS  Cash.  156 ;  Kuapp  n.  Brigga,  2  All.  £61 ; 
JoDoa  D.  Hake,  2  Johoi.  Cai.  SO ;  Wllkie  v.  RooMvelt,  8  John*.  Caa.  66,  206 ;  Be'l 
e.  Wood,  1  Bar,  249  [tnMt) ;  Haricfc  ■>.  Jonu.  1  McC.  402;  Tdt  e.  Bannum,  2  TeT|{. 
860 ;  Taylor  v.  Beuk,  8  Rand.  SIS,  accord. 

For  other  Initancei  of  aotea  declared  abtolutely  void  by  itatnle,  and  tbeiefiWl 
Inralid,  eren  In  the  haodi  of  an  innocent  bolder  fbr  valne,  tee  We«d  v.  Bond,  2^ 
Ga.  195;  Bailer  t>.  MiDard.aO  BL.  401;  Taylor  i>.  AtchUon,  54  01.190;  Pufier  ■>. 
Smith,  67  UL  627 ;  RlchardioD  d.  Bchirti,  GO  CI.  818 ;  Hanion  d.  Nicholi,  62  111.  Ill : 
Simi  v.  Bice,  67  HI.  B6 ;  Hewitt  s.Jod«i,  72  Ql.  216;  Hubbard  a.  Ruikin,  71  III  1:9, 
Hewett  E>.  Johiuon,  72  HI.  613 ;  Wilson  n.  Miller,  72  Bl.  810 ;  Farkinian  e.  Finch,  4( 
[nd.  122;  Fint  Nab  Bank  r.  Orindital^  46  Ind.  168;  Bajley  b.  Taher,  6  Hh».  288; 
Wiggin  v.  Btuh,  12  Johns.  806 ;  Streit  h.  Sanbotn,  47  Vt.  T02. — Esl 
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(X  MK  iu^-i(^i^^'<''  ' 

GRET^.  COOPER,      j;^  'M- 1 6-  C  a^'-^^t^i- .^l ■.^. 
iH  THs  KiNs's  Bhitch,  Ai^il  19, 1782:;^^^^  ,^^  /HtW.'.' 

This  was  on  action  on  a  bill  of  exchange,  by  the  indoreee  againstl  aq  a^^.  ^ 
the  drawer.     The  declaration  stated  that  the  defendant  drew  th«  bi)l  \  ,  /  J  - 

payable  to  one  Walker,  who  indorsed  it  to  Holbrook,  who  indorsed  il  K  ---^  ^  ^^    '** 
to  Shipden,  who  indorsed  it  to  the  pluntJfE.   'Pl«ta:  1.  ^onateumpsil  n-t.   !,tii(J^''^ 
2.  That  Walker,  at  the  time  of  the  indorsement  by  him,  was  an  infant.t   , , ,  ^'  ■\^t'1yt 
Demnrrer  to  the  second  plea. 

Morgan,  for  the  defendant,  was  desired  by  the  coort  to  begin.  It 
is  stated  that  the  infant  was  a  person  using  trade  and  commeroe ;  but, 
admitting  that  allegation  to  be  mere  form,  tie  infancy  is  a  good  plea, 
as  duress  or  insanity  wonld  be.  It  onght,  at  lenst,  to  be  shown  that 
the  infant  was  benefited  by  the  indorsement,  as  that  he  received  a 
Tslnable  consideration  for  it.  Thoropflon  V.  Leach,'  Lloyde  o.  Gregory ;  * 
Br.  Ab.  tit.  Covertnre,  40 ;  Roll,  Ab.  tit.  Coverture,  728. 

Davenport,  for  the  plaintiff.  Perhaps  this  action  might  not  be 
muntuned  against  the  in&nt  hinuelf ;  bat  the  answer  to  the  present 
objection  is  that  a  man  having  made  i  negotiable  instnitnent  shall 
not  refnse  to  pay  it  to  the  person  to  whom  it  was  given,  or  to  the  per- 
son to  whom  the  payee  was  antborised  by  him  to  indorse  it.  A  vain- 
able  consideration  for  the  indorsement  mnst  be  presumed ;  and,  as  to 
the  objection  that  the  infant  is  not  a  trader,  the  defendant  is  estoppml, 
by  his  having  drawn  the  bill  payable  to  the  infant,  from  making  that 
objeetJon. 

LoBD  Haksfibu).  The  gronnd  on  whioh  the  drawer  in  chained  ii"! 
that  he  drew  a  bill  by  whioh  he  engt^d  to  pay  according  to  the  orderV 
of  the  payee,  whoever  that  payee  might  be.  Re  might  give  the  infant  V 
an  anthority  which  the  law  itself  does  not  give  him.  In  the  same  1 
manner,  he  may  give  a  bill  to  his  own  wife.  The  drawer  says,  "  Let  ; 
anybody  tmst  the  payee  on  my  credit."  The  scte  of  an  infant  are  - 
void  or  not,  accordingly  as  they  are  for  bis  benefit.  The  privilege  of  : 
an  infant  is  personal,  and  there  is  no  qnestion  here  as  between  ibe  { 
infant  and  another  person.  The  infant  sets  np  no  claim,  and  the  ■' 
drawer  is  liable  to  pay.  Judgment /or  the  plaintiff.*     |_ 

1  B.  B.,  T.  2  W.  *  M.  8  Mod.  301.  «  B.  E.,  T.  14  Cm.  1  Cro.  Cw.  602. 

*  Tajlor  V.  Croker,  i  Btp.  18T;  Jonei  v.  Duch,4Pric«,  SOD;  Hutiitgi  v.  Dollni^ 
Udfc  M  CbI.  196 ;  Fnuler  v.  Muaer,  li  lod.  S8S ;  Hudj  v.  Waten,  88  H«.  4Ni : 
HIcfatlnKsle  ■>.  Wittdngton,  16  Mm.  312;  Burke  «.  AUm,  2B  N.  H.  106  iHwdle). 
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"a.-.  v.^t-'Uf  ^ '■■■■■'■  rfy^-^  ^     _ 


^■■"     "  ■  ''    [•\y.(A      "'     SMITH  e.  CHESTER. 

^ ,  -^.'.-UaM   '^1}/.,    y  Im  na  KujQ'a  BmiCH,  Apbil  28,  17S7. 

yVwd'^4'^'-^    .  9  [ap^  ■■„  I  Term  Ap-*,  6M,] 

-  f^UL  p^^'  ImOBSBB  of  a  bill  of  ezohsage  against  the  aoceptor.    It  appearedj 

'  '      r       4       Bt  tb»  trial,  before  BuUer,  J^  at  the  last  uttings  at  WestminBter,  tha(\ 

vhen  the  bill  wan  accepted  there  were  several  iadorsenoenta  on  it.| 

But  the  plaintiff,  not  being  able  to  prove  the  handwriting  of  the  fint/ 

indorser,  was  nonsnited.  I 

Sower  now  moved  to  set  aside  this  nonsuit,  oa  the  ground  that,  as 
these  indorsements  were  on  the  bill  at  the  time  of  the  acceptance, 
they  ronst  be  taken  to  have  been  admitted  by  the  drawee,  and  he 
oonld  not  afterwards  dispute  them ;  and  be  cited,  in  support  of  this,  a 
determination  of  Lord  Mansfield's  in  the  case  of  Pratt  v.  Howiaon,  at 
the  sittings  after  Trinity  term,  28  G.  8,  at  Guildhall,  and  another  case 
in  Sayer,  228,  observing  that  there  would  be  great  hardship  in  the  oase 
of  foreign  bills  of  exchange  in  many  instances,  on  account,  of  the  diffi- 
flnlty  and  inooDTcnienee  of  proving  the  handwriting  of  th^  first  in- 
dorser, who  may  be  unknown  to  the  holder. 

AsHHiTBST,  J.  The  law  has  been  otherwise  settled.  And,  if  it  were 
not  ao,  there  would  be  no  differenoe  in  this  respect  between  bills  pay- 
able to  order  and  those  payiAle  to  bearer.  And  it  would  open  a  dow 
to  great  fraud. 

BuLLEB,  J.    This  point  was  much  considered  in  a  late  caae  beforeTA 
this  eourt,  when  they  were  perfectly  dear  that  an  Indorsee  of  a  bill  of  |  ] 
exdiange,  in  an  action  against  the  aoceptor,  was  obliged  to  prove  the  i  ' 
handwriting  of  the  first  indoreer.    For  when  a  bill  is  presented  for 
acceptance,  the  acceptor  only  looks  to  the  handwriting  of  the  drawer, 
which  he  is  afterwards  precluded  from  disputing;  and  it  is  on  that 
account  that  an  acceptor  is  liable,  even  tboagh  the  bill  be  forged. 

^oai,  J.  This  matter  appears  extremely  clear ;  for  a  bill  of  ex- 
ohange  is  no  payment  to  the  person  in  whose  favor  it  is  drawn,  nnleM  . 
It  ia  indorsed  by  lum.  £uh  r^ttd.*     I 

1  Hammond  v.  Freeman,  9  Ark.  62;  Blmn  b.  Sallli, S4  La.  An.  118;  Damn 
[TDderwood,  IS  Pick.  99 ;  Bogen  e.  Wan,  S  Neb.  39,  aeamL 

Hanker  ■>-  WiUon,  Sa^er,  22S ;  Stone  e.  FreeLsnd,  1  H.  BI.  816^  a.  (a ),  (bat  SSS 
>  T.  B.  ITS,  1.  c] ;  Janei  v.  Badford,  1  Camp.  82,  n.,  CMtra. 

Baa  Wa^nun  ».  fiend,  1  Camp.  176. — S». 
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Ik  Te>  Ecra's  Bmn,  Nommii  24, 1789."^  4»VL-tivi.i^<'  'Z'^" ',' 

Tms  was  an  aotion  on  a  biH  of  ezchaoge ;  and  the  firsrooSnxmtbd  .     j  ■*£     ^ 
declaration  atated  that  livesey  A  Co^  on  the  18th  February,  1788,  ^**^  ^*^ 
made  a  bill  of  exchange,  directed  to  tlie  defendants,  requiring  them  Vt^^<^  ""^^ 
three  montbi  after  date  to  pay  £721  &a.  to  John  White,  or  order;  ^(^.^lUa-AXG.  Cd'*- 
liyesey  &  Co.  well  knowing  that  no  auch  person  as  J.  White  existed  ;  "ic  t.  j,  r^.-i^  ^^ 
on  which  bill  an  indorsement  was  made,  purporting  to  be  the  indorse-  i,^  .  i/ 
^PBt"lJt  J.  WlLtt6"n&lHe"d  in  the  bill,  refjuiring  the  colTtentli  to  Ee" p/nd j 
jo  LireBcy  <fe  Co^7"''~ord^r ;  ttat  Livesey  fr"ftr.  (by   OSQ  Absalomj 
Goodrich,  by  procuration. o£~I<ivesey  Ai  Co.)  indorsed  to  the  plaintifu 
and  that  the  defendants  accepted  it,  knowing  that  no  such  person  aa 
J.  White  existed,  and  that  the  name  of  J.  White  so  indorsed  was  nolj 
the  handwriting  of  any  person  by  that  name.  | 

The  second  count,  after  stating  the  drawing  of  the  bill,  as  above, 
proceeded  thus :  Livesey  &  Co^  knowing  that  J.  White  was  not  a  per- 
.  son  dealing  with  or  known  to  livesey  &  Co.,  and  using  the  name  of 
J.  White  in  the  bill  as  a  nonunal  person  only,  and  intending  not  to 
deliver  the  same  to  him,  or  to  procure  the  same  to  be  actually  indorsed 
by  him ;  upon  which  bill  a  oertun  indorsement  was  made,  requiring 
the  payment  to  be  made  to  Livesey  &  Co^  and  that  Livesey  &  Co. 
indorsed  to  the  plaintiff,  without  having  delivered  the  bill  to  J.White, 
and  without  any  actual  indorsement  or  assignment  of  the  bill  by 
White. 

The  third  count  stated  that  the  bill  was  made  payable  to  themselves, 
Livesey  is  Co.,  by  the  name  and  description  of  J.  White. 

The  fourth  treated  it  aa  a  common  bill  payable  to  J.  White,  or  order, 
and  that  J.  White  indorsed  it  to  the  plaiatifEs. 

The  fifth  as  payable  to  bearer;  and  that  the  plundfEs  were  theO 
bearers.  U 

The  uxth  payable  to  J.  White,  or  order,  with  an  averment  that, 
when  the  bill  was  made,  there  was  do  such  person  as  J.  White,  the 
snpposed  payee;  but  that  the  name  was  merely  Gctitions,  by  reason 
whereof  the  sum  mentioned  in  the  bill  became  and  was  payable  to 
tii6  bearer  thereof,  according  to  the  effect  and  meaning  of  the  bill ; 
averring  also  that  the  plaintifis  were  the  bearers  and  proprietor! 
thereof. 

He  seventh  count  stated  that  there  was  a  partnership,  or  house,  of 
eertain  persons  using  trade  as  well  in  the  name  and  firm  of  Livesey  A 
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Co.  as  in  the  oame  and  firm  of  J.  Wbite ;  that  the  last-mentioned  per- 
lODB  made  a  oertain  other  bill  (the  hand  of  one  of  them  on  their  joint 
Boconnt,  and  in  their  oopartnerahip  name  and  finn  of  livesey  &  Co. 
being  thereto  aabscribed),  and  directed  it  to  the  defendants,  requiring 
them  three  months  after  date  to  pay  to  the  said  last-mentioDed  copart< 
nera,  by  the  name  of  J.  White,  or  order,  £721  5«. ;  and  that  the  said 
laat-mentioned  copartners  afterwards  by  a  certain  indorsement  in 
writing  appointed  the  contents  to  be  paid  to  the  plaintifie,  and  de- 
livered the  bill  so  indorsed  to  them. 

There  were  also  other  counts  for  money  had  and  received  by  the 
defendants  to  the  nse  of  the  plaintiffs  :  for  money  paid,  laid  ont,  and 
expended  by  the  plaintiffi  to  the  use  of  tho  defendants,  and  for  money 
lent  and  advanced  by  the  plointifib  to  the  defendants.  The  defendants 
pleaded  the  general  issue. 

A  special  verdict  was  fonnd,^  stating  (in  substance)  that  Livesey  A 
Co.  made  a  certain  instrument  in  writing,  directed  to  the  defendants,  re- 
quiring them,  three  months  after  date,  to  pay  to  John  White,  or  order, 
£721  bs. ;  that  Livesey  &  Co.,  at  the  time  of  making  it,  well  knew 
that  DO  such  person  as  J.  White,  in  the  bill  mentioned,  existed  ;  that 
a  certain  indorsement  in  writing  was  afterwards  made  by  Livesey  and 
Co.,  purporting  to  be  the  iodorsement  of  J.  White,  and  requiring  the 
contents  of  the  bill  to  be  pdd  to  Livesey  Js  Co.,  or  their  ordfr ;  that 
Livesey  &:  Co.  afterwards  indorsed  (by  A.  Goodrich,  by  procuration  of 
Livesey  &  Co.)  to  the  plaintiffs  for  a  fall  and  valuable  consideration, 
when  the  plaintiffs  became  and  still  are  the  holders  of  the  bill ;  that 
the  defendants  afterwards  accepted,  well  knowing  that  no  such  person 
as  J.  White,  in  the  bill  named,  existed,  and  that  the  name  of  J.  While 
so  indorsed  thereon  was  not  the  handwriting  of  any  person  of  that 
name ;  that  the  defendants  at  the  time  of  the  making  and  accepting  the 
bill  had  not,  nor  had  they  at  any  time  since,  any  money,  goods,  or 
efiecU,  wbatsoerer  of  or  belonging  to  Livesey  A  Co.  or  of  the  pl^utifHii, 
in  their  hands;  and  that  the  defendants  have  not  paid  the  bill 
(although  often  requested).  But  whether  upon  the  whole  matter  the 
defendants  are  liable,  &a.,  the  jurors  are  ignorant,  and  pray  the  advioa 
of  the  court,  &o. 

This  verdict  was  set  down  in  this  day's  paper  for  argument ;  but 

Tbe  Court,  being  of  opinion  that  this  case  was  decided  by  that  of 

'  TbU  qaeitlon  flrat  come  before  the  court  od  a  motion  for  ■  new  trial ;  bat,  ai  it 
«u  of  Ml  much  Import&nce,  bitli  to  the  Tilue  of  near  a,  milllan  k  year  hariug  ptusad 
through  theae  houies  only,  the  court  recommended  it  to  the  parties  to  consent  to 
Eiare  i  ipecial  verdict,  In  order  that  the  record  might  be  carried  to  the  Hotlae  of 
[lOnb ;  and  the  counsel  for  both  partiM,  without  going  tc  another  trial,  affT««d  upoa 
ftatlng  lUi  verdict. 
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Vere  v.  Lewis,  8  T.  R.  181,  gave  jad^ent  for  the  plaJntiffi  without 

hearing  any  ailment ;  adding  that  they  understood  that  the  renson  M 


why  it  was  agreed  to  be  turned  into  the  shape  of  a  special  verdict  was 
that  it  might  be  carried  up  to  the  dernier  reatorL 

Judgment  for  plaim 

>  Prom  the  repoK  of  thia  cms  is  tb«  Houm  of  Loidi  In  1  H.  Bl.  669,  leo, 
iVfem  that  Jndgawnt  wm  given  lot  tk*  pbtintin  upon  the  fifth  coant,  and  lor 
defendant!  npon  the  otb«r  oonnla.  Th«  JadgiueDt  of  the  King'i  Bench  waa  afflrmi 
Is  the  Honae  of  Lorda,  2  H.  BL  fi09-626.  In  anawer  to  qneationa  put  to  the  Jodgsi' 
Hotham,  B.,  PertTn,  B.,  Thompaon,  B.,  and  Gtould,  J.,  delivered  opinion*  that  tlia 
Blatter  of  the  aptclal  verdict  would  anitain  the  fifth  uonnt,  and  alao  the  flnt  connt 
Bjre,  C.B.,  and  Heath,  J.,  were  of  opinion  that  the  plaintiff  waa  not  entitled  tof^ 
judgment  on  an}'  of  the  connta.  Lord*  Kenjon,  Longhboroagh,  and  BaChunt  weie  |j 
for  afflmlng  the  Judgment  below,  while  Lord  Thurlow  coincided  with  the  minoritjr 
of  tlw  jndg«a.  The  foil  report  of  this  eaie  in  the  Honae  of  Lordi  ia  too  voiuminooa 
for  intertloa  in  thla  ooltectinn  of  eaaea,  bnt  the  dluenting  opinion  of  Lord  Chiel 
Baron  EjTe,  whole  reaaoning,  it  la  conceived,  hai  never  been  refnted,  ia  lo  conapiej 
aona  for  ita  atatement  of  tlie  eeaential  charecteriatlca  of  negotiable  paper  that  ttia 
firilowing  extracta  from  liia  opinion  are  here  given :  ~  \ . 

"I  ahail  make  a  few  introductory  obaerratioDi,  which  I  apprehend  will  appl7 
to  all  theae  connti.  And  lint  I  obaerre  that  the  qneationa  which  ariae  upon  tiiii 
record  are  queatlona  which  relate  to  the  plaintiiti'  declaration,  and  not  to  the  de- 
fendanta'  plea ;  to  the  plaintifta'  title  to  aoe.  and  not  to  the  defence  Kt  up  againat 
that  title.  I  preaame  it  muat  be  admitted  to  me  that  a  plaintiff  who  auea  upon  al 
bin  of  exchange  muat  ahow  a  title  to  *ne  upon  It,  In  the  same  manner  ai  everj  others 
id^atift  matt  tbow  a  aoAdent  title  to  enable  hitn  to  maintain  the  action  which  be  fl 
briogi.  Bill*  of  exchange  being  of  aereral  Icladi,  tbe  title  to  «ue  upon  anj  one  billB 
of  exchange  In  particular  will  depend  upon  what  kind  of  _biU  it  I«,  and  whetlier  tba 
bolder  daima  title  to  it  at  the  original  pa^ee,  or  aa  deriving  from  the  original  pay«e 
or  from  tbe  drawer,  in  the  caae  of  a  bill  drawn  payable  to  the  drawer's  own  order, 
who  it  in  the  nature  of  an  original  payee.  The  title  of  an  original  payee  ia  imnta- 
diata,  and  an>arent  on  tbe  face  of  the  blQ.  Tbe  deriTative  title  it  a  title  by  aulge- 
ment,  a  title  which  the  common  law  doea  not  aclinowledge,  but  whicli  exitti  onlir  by 
tbe  cuatom  of  merchanta.  At  it  is  by  force  of  the  cattom  of  merchantt  that  a  bill 
of  exchange  It  attignable  at  all,  of  necettity  the  custom  muat  direct  how  it  thall  be 
aidgnad  ;  and,  in  retpect  of  blUi  payable  lo  order,  the  custom  has  direuled  tliat  tlw 
aarignment  shonid  be  made  by  a  writing  on  the  bill  called  an  indonement,  appoint' 
ing  the  contents  of  that  bill  to  be  paid  to  tome  third  peiaon  j  and,  in  respect  of  billt 
drawn  payable  to  bearer, that  the  atiignment  should  be  oonstituled  by  delivery  only. 
Tbia  ia  aimple  and  obvioua  :  every  man  who  can  read  can  diacover  whether  Ibi 
holder  of  a  bill  claimt  to  lie  the  aatignee  of  it  at  indortee  or  as  bearer,  If  it  tbould 
be  qoettioned  whether  a  bill  payable  to  bearer  paiaea  by  tttigntoent,  or  whether 
every  bearer  Is  not  an  original  payee,  a«  being  withm  the  description  in  tlie  bill  ita^ 
of  the  original  payee.  It  does  not  appear  to  me  to  be  neceaaary  to  thia  argument  that 
thit  question  tbould  l)e  decided.  lam  content  that  it  ahould  be  taken  either  way. 
In  rather  caae,  tbe  title  of  a  bearer  it  telf-erident,  the  title  of  an  indoraee  appean  by 
tbe  itkdoraement  itaelf,  tbe  truth  of  which  It  guaranteed  by  the  hIglMat  penal  aane- 
tiont.  Every  thing  which  ia  necessary  to  be  known,  in  order  that  it  msy  be  leea 
whether  a  writing  It  a  bill  of  exchange,  and  at  tnch  by  the  cnstoa  of  merchanta 
{aittket  «f  tlie  natore  of  a  ipadal^,  and  createt  a  debt  or  duty  by  ita  own  propaf 
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Cdtm,  «betb«r  ij  the  Mm*  ciutoin  It  b«  utlgMUa,  and  how  It  tliidl  be  MdEM^ 
■ltd  whether  It  hu  In  Act  bsen  Hilgoed  «gree«ble  ta  tba  eiutom,  appean  at  once  ^>J 
the  bare  lospectloD  of  the  writing ;  with  the  drcntnttance,  tn  the  caae  of  a  bill  pav* 
able  to  bearer,  of  that  bill  betng  in  the  poweMlon  o(  him  who  claims  title  to  it 
The  wit  of  man  cannot  derlM  m\xj  thing  better  ctlenlated  for  circulation.  The  Taint 
of  the  wilting,  the  atdgnable  qualitj  of  It,  and  tlie  particular  mode  of  aulgniDg  it, 
are  created  and  determined  In  the  original  frame  and  coiutltntlon  o(  the  Inttruineat 
ItMtlf ;  and  the  partj  to  whom  anch  a  bill  of  exchange  la  tendered  haa  cnl;  to  read 
It,  need  loolc  no  further,  and  liai  nothing  to  do  with  anj  prlrate  hiitory  that  maj 
belong  to  IL  The  poUcj  which  introdnoed  thii  tltni^e  inttnunent  demandi  that  tba 
■ImpllcltT'  of  It  ahould  be  protected,  and  that  it  narer  thoold  be  entangled  in  tha 
inflnitely  oomplicated  traniactioiu  of  particular  Indlridnali  Into  whoae  liaodi  It  may 
b^ipen  to  come.  Hitherto  that  policy  haa  prex^ed.  We  ihall  all  agree  that,  if  a 
man  clalmi  to  b«  entitled  to  a  bill  of  exchange  drawn  payable  to  a  real  payee  or 
order,  and  haa  not  an  Indonement  by  the  payee,  he  cannot  coont  npon  it  ai  upon 
a  bin  of  •zchaoKB,  though  he  alionld  hare  paid  to  tliat  payee  the  f  nil  ralue  of  It, 
and  Ihoagb  it  were  bargained,  told,  aaaigned,  and  conveyed  lo  him,  by  eTery  Tom 
«r  conTcyanca  which  conrta  of  law  and  eqoity  In  thla  country  have  recognixed.  The 
policy  liaa  lately  preTailed  ao  aQthotitatlTely  that  two  Juilei,  under  the  direction  of 
B  noble  and  learned  Judge,  bare  eatabUtlicd,  aa  f ar  aa  their  Terdlct  could  eatablia^ 
a  title  by  indor«ement  from  one  of  the  name  of  the  payee,  who  waa  not  the  r«al 
payee  in  wboae  favor  the  bill  wii  drawn,  but  into  the  handi  of  whom  the  bill 
fell  by  aome  accident  or  negligence  in  the  drawer.  Mead  ».  Toung.  Foaiibiy  aa 
namei  are  but  deiignatioDi  of  peraona,  and  that  bill  waa  in  fact  not  made  payable 
to  that  penon,  theae  Terdlcta  may  not  be  acquieaced  in,  and  the  qneadon  aa  to  that 
indoraement  may  be  conaidered  aa  not  finally  aettled.  While  I  am  apealcing,  I  haw 
from  an^ority  tint  the  queation  is  not  flnally  aettled,  for  that  the  lait  verdict,  wliich 
I  had  andentood  to  be  general,  la  a  ipedal  verdiot ;  but  the  very  queation  ia  an 
illuatration  of  the  propotltica  that  a  bill  of  exchange  ia  what  it  importa  to  be  upo* 
the  fkce  of  it.  The  plaintiff)  lo  thi*  caoae  have  taken  upon  themielvet  to  count,  ia 
that  part  of  their  declaration  wlilch  I  am  now  examhiing,  upon  a  bill  of  exchange^ 
«qd  to  Btate  a  title  to  that  bill  by  aatignmeuL  In  tbeir  fourth  count,  they  state  a 
africt  title  to  it  by  indoraement  thim  John  White,  the  nominal  payee.  The  ipecdal 
verdict  haa  found  the  writing  upon  which  the  question  ariaei  to  be  an  initrunient  In 
writing  purporting  to  be  a  bill  of  exchange,  diiiwn  payable  to  John  White  or  order ; 
bnt  the  ipeclal  verdict  hai  directly  negatived  the  luppoied  indoraement  by  John 
White,  and  I  think  we  all  agree  that  upon  the  fact  the  plaintm  have  failed  to  make 
oat  that  title.  If  my  introductory  oliaervatloni  are  well  founded.  It  ahould  aeem  that 
the  ptaiotiHa  can  make  no  other  title  to  a  bill  of  exchange  ao  conttltuted.  At  the 
common  law,  it  waa  not  aaaignable  at  all ;  It  1«  aaaignable  by  the  custom  of  nerchanta 
only ;  and  the  cuatom  of  merohanta  direct!  that  the  aaslgDmant  iliould  be  by  in* 
doraement  from  the  perion  to  whom  It  ia  drawn  payable;  and  I  liave  inppoaed  It  to 
be  agreed  tiiat,  if  the  payee  were  a  real  perton,  it  could  by  no  posaibility  be  traiw- 
ferred  in  any  other  manner.  But  the  pl^tlf&liave  stated  a  tltie  of  a  different  kind 
in  their  flnt  and  second  counts,  adapted  to  the  truth  of  the  case  as  It  stauda  eataU 
lished  by  tliia  special  verdioL  Tbey  agree  that  this  bill  was  drawn  payable  to  John 
White  or  order,  bnt  they  tsy  the  name  John  White  is  a  flotitions  name,  and  Ma 
Indorsement  consequently  flctitiont;  that  this  was  known  to  the  acceptors  wlien  tli^ 
accepted ;  that  they,  the  plaintiffs,  received  the  hill  from  the  drawer,  with  his  indorae- 
ment upon  It,  by  procuration ;  and  by  reason  of  all  this  tliey  Inust  Iliat,  though  t^MW 
have  BO  indorsement  bom  John  White,  yet  ttiat,  according  to  the  uaage  and  cuatoa 
■f  nerehanlB,  tbe  aocepion  becana  UaUe  to  p^y  tba  value  of  the  UU  l«  ibe^ 


-c  by  Google 


CBOT.   IV.]  lONBT  Vt  JlL.  V.  GIBSON  XT  AL.  428 

Vboe  the  bacM  ira  to  b«  fimnd  of  the  nwge  Bud  mutom  of  meroluDti  applying  to 
mch  »  CM*,  I  hmre  not  jet  dliooTered.  Thii  comdatloii  i»  a  concludoa  of  the  UW' 
mercbant,  or  It  ii  notliing.  Haw  ii  it  to  be  deduced  1  Snrelj,  no  lagicUD  would 
draw  inch  a  concliuion  from  mcb  premUei  bo  alated.  U  it  be  the  arbltimrf  nile  of 
poeitire  law  governing  a  cam  to  ilatad,  I  aik,  Where  !■  that  rule  to  be  foaod  1  If  no 
■ueh  rule  i«  to  be  found  eiprettlj  laid  down  la  tbe  law-merchant,  U  it  to  be  coIlecl«d 
hj  InfereDce  from  any  of  tbe  known  rale*  of  that  law  I  Ii  It  not  a  nion*lt«ai 
abaiuditj'  to  mppoee  that  the  naage  and  anitom  of  merchanta  can  have  an7  thing  to 
do  with  a  caM,  which,  upon  the  bare  ttalo  of  it,  i«  only  fit  for  the  Old  Bailey  to  ^re 
the  rule  nponi  Wiiat  i*  the  propotiUoD  of  tbe  plalntiffi,  reduced  to  the  fewisl 
word*  poMible  1  '  We  are  not  the  aMlgneei  of  thia  hlU  of  exchange  by  the  lodoiM- 
Ment  of  the  payee :  it  ii  impocalble  we  ihould  be,  becaute  in  truth  tlien  wai  no 
pa^ea  in  esiateoce ;  therefbre,  aocordlng  to  tlie  naag*  and  cnttom  of  merchanit,  wa 
•re  eotltted.'  Whereai,  the  concliuion  which  the  cuitom  roakei  matt  be, '  Theretbr* 
jon  ar«  not  entitled.'  The  common  law  mutt  lay  the  mbm  thing.  Il  mutt  aay, 
'  It  It  only  by  force  of  theenttomof  merchant*  that  thiacboie  In  action  can  be  claimed 
bj  an  aMignee :  yon  have  not  mada  yonrtelTM  a«iign«ei  acoording  to  the  cnilom  of 
merdianta,  therafbre  tbe  common  law  cannot  reoognise  your  title.'  Theae  pluntiSi, 
ln*taad  of  ihowing  themaelve*  aralgnae*  aocordlng  to  the  custom,  hare  conteued 
that  they  are  not  *uch  aiaignee*,  and  in  doing  thl*  they  hare  furaiihed  another 
argument  again»t  their  title,  to  which  1  oould  never  find  an  aoiwer,  namely,  that 
thii  anppoied  bill  of  exohaoge  wai  In  It*  original  conception  a  mei«  nullity,  a  piece 
cf  watte  paper,  upon  which  tlie  cnatom  of  nercbant*  noTcr  attached,  hi  which  no 
man  erer  liad  an  Inlareat,  and  in  which,  oonaeqnently,  no  interest  could  be  trent- 
feired  under  any  pretence  of  indonement  by  anybody,  or  by  delirery  of  poaaeulon. 
or  in  any  otiier  manner  whalaoerer.  Thii  argument  may  require  a  tittle  more  ex- 
amination and  diacutiioQ.  I  will  go  by  atepi.  If  I  put  In  writing  tbete  wordt, '  1 
prcmita  to  pay  X600  on  demand,  Talue  rocelTed,'  without  laying  to  whom,  it  it 
watt«  pqwr.  It  I  direct  another  to  pay  £G00  at  tome  day  after  date  for  value 
receiTod,  and  not  —j  to  whom,  it  it  wa*te  paper.  Wilt  It  mend  tbe  mailer  if  I  lay,  I 
'I  promiae  to  pay  jC600,*or  If  I  dlivct  another  'to  pay  .£G00  (o  the  pi^mp  at  Aid- 1 
gate '  1  I UM  tliat  vulgar  exprettion  b«canaa  it  ha*  been  uied,  and  became  it  forcl- 
Uy  expreuet  the  Idea  I  with  to  coUTey ;  wliat  1*  a  flctltloui  payee  but  llic  pump  J 
at  Aldgatet  If  I  add,  'or  order,'  what  difhience  doe*  It  make?  It  I  add,  'orl 
beanr,'  there  it  a  very  tenaibie  difference.  There  may  be  a  bearer,  but  in  (he  '1 
natuie  of  tbingi  then  can  be  no  order.  Tile  bill,  therefore,  cannot  be  iranamilted  J 
Iqrordw:  the  flctitioua  payee  can  no  more  order  than  the  pump  at  Aiil|(aie  caol 
order.  Such  a  bill  then  1*  a  mere  nullity  in  11*  original  conception,  and  muit  ever  \ 
remata  a  mere  nullity.  It  It  ImjKiialble  ever  to  animate  It,  or  give  it  motion  or  \ 
tranuniatilHlity.  Tiie  drawers  of  thit  declaration  aaw  theae  difflcultiea  in  the  title 
of  the  plaintiSi,  claming  to  ine  on  a  bill  of  exchange  payable  (o  John  White,  a  flo- 
titiona  payee  or  order ;  and  therefbre  in  the  fifth  and  tilth  eounti  they  made  a  bold 
attempt  to  manufacture  the  biU  anew.  Bat  they  teem  not  to  luve  made  the  beat 
nae  of  their  matariali.  If  they  had  declared  upon  a  bill  drawn  by  Lireiey  &  Co. 
fthc  indorsers  by  procnration),  payable  to  the  plaintiffs  or  their  order,  they  might 
have  alleged  that  onr  hooka  say  that  every  indoraement  i*  a  new  bill ;  and.  If  that  be 
io,  thi*  bill  ia  a  new  hill,  wherein  the  indoraer*  .ate  drawer*  and  tlie  indorsee*  the 
payeea.  But  they  have  not  chosen  to  take  thlt  ground.  In  the  fifth  count,  they  say 
sbnjjy  that  the  bill  waa  drawn  payable  to  bearer ;  in  the  ilxth,  they  say  that  the  bill 
wa*  drawn  payable  to  Mr.  John  While  or  order,  but  that  the  payee  wit  fictitious, 
and  therefore  tlie  contenta  of  tbe  bill  became  payable  to  bearer,  according  to  thH 
Act  and  meaning  of  It.    This  ia*t  atatcment  ha*  tbe  merit,  at  leaat,  of  being  vei7 
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dirtiiict ;  «nd  thongh  It  determiiwi  the  canitrnction  of  the  Ull  b;  a  bet  Mii^  tlM 
bill  (for  It  cannot  appear  on  the  fuw  of  the  bill  itielf  that  the  payee  U  flctitiuiu),  It 
la  ■  fact  eilitln^  at  the  tnoment  when  the  bill  ira«  fiibrlcated;  whereaa,  In  argainf 
the  ipedal  Terdict  aa  applied  to  tlie  flith  count,  to  ^ow  tliat  thia  bill,  though  pur- 
porting to  be  drairn  payable  to  order,  «aa  In  the  eye  of  the  law-meichant  a  bill  paj- 
able  to  bearer,  it  blames  a  rerj  oomidejc  caae.  The  iubteqaent  lodoriement  In  the 
BBme  of  John  White,  the  indonement  bj  procam^on  &om  LIreeey,  Uarfrreave,  & 
Co.,  and  the  accepton'  knowledge  of  the  dream itancea,  ore  all  called  in  to  aaaiat  in 
the  demonilration  that  this  !■  a  bill  payable  to  bearer.  With  the  drawers  of  thla 
declaration  I  am  at  liaue,  with  respect  to  the  tizth  connt.  upon  a  very  tliort  point- 
Tiiey  aay  ihat  a  bill  drawn  to  a  flctitioua  payee  ia  a  tall  payable  to  bearer,  according 
to  tl)e  effect  and  meaning  of  It;  I  lay  that  luch  a  bill  it  a  mere  nollity.  To  inj 
apprebenilon,  it  li  not  a  rery  aound  argnment  that  it  muit  be  payable  to  bearer 
aecauae  it  cannot  be  payable  In  any  other  manner.  I  obierre  that  it  ia  not  evea 
ttated  in  the  lizlh  count  that  by  reaion  of  the  payee  being  Sctitlou*  the  bill  became 
payable  to  bearer,  according  to  the  naage  and  cortom  of  mercbanta ;  but  the  wwda 
'  according  to  the  effect  and  meaning  of  the  bill '  are  subetilnted  in  the  room  el 
thoie  other  wordi.  Upon  what  autfaori^  wa«  It  a^d  that  »ucb  waa  the  effect  and 
meaning  of  thii  bill  I  It  U  directly  contrary  to  the  purport  of  It.  If  the  Inrenlion 
ot  the  drawen,  the  accepton,  or  tbe  jdalnUA  thenMeWee,  will  aaalat  oa  to  find  ont 
the  Intent,  which  tlie  purport  of  tbe  bill  ia  to  be  tnppoied  not  to  liave  snfflclently 
conxeyed,  they  all  coniider  thia  bill  la  a  bill  not  payable  to  bearer,  but  aa  a  bill  to 
paaa  by  indoraement  in  itrict  conformity  to  itt  purport ;  and  there  are  in  fact  indone- 
ment* upon  it  Where  then  is  the  authority  for  the  arerment,  that  it  was  according 
to  tbe  effect  and  meaning  of  thii  bill  that  the  contenti  (hoold  become  payable  lo 
bearer.  Ia  there  any  better  proof  of  thla  arerment  than  It  muit  be  ao,  became  it 
could  not  be  payable  to  ordert 

"  Thai  far  I  have  conaidered  thia  bill  tintply  aa  a  bill  drawn  to  a  flctilloa*  penon 
or  order,  without  more,  with  a  view  to  the  allegaUona  in  the  lixUi  count.  If  we  gb 
a  atep  flirtber,  we  get  into  the  particQlar  circumitanoes  staled  in  the  special  verdict, 
and  the  general  proposition  in  tbe  alxtb  count  Is  then  abandoned.  I  am  now  to 
enter  npon  a  dijcutslon  of  those  drcvmalancea.  In  examining  the  argument  upoD 
the  particular  circnmitancei  ot  the  caie  of  these  plaintlflk,  as  stated  in  the  ipedal 
verdict,  with  a  view  to  the  application  of  them  to  any  of  the  counts,  and  particolariy 
to  tbe  Sith  count,  to  which  they  have  been  lupposed  capable  of  being  applied,  I  con- 
fea*  I  have  great  difflcalties  to  encounter.  Ttaoaactions  are  stated  which  arose  sub- 
sequent to  the  mailing  of  the  bill :  how  tbey  can  aflbat  the  conitruction  of  the 
loatmment  at  all,  what  the  chain  of  reaaoning  Is,  how  they  conclude  to  make  a  bill 
drawn  payable  to  John  White,  or  order,  a  bill  payable  to  bearer  rather  than  a  bond, 
I  oonfets  myielf  absolutely  at  a  loss  to  comprehend.  The  sixth  count  EUpposei  tlus 
metamorphosis  to  liave  been  the  immediate  effect  of  the  payee  being  flctltions ;  then 
this  was  a  bill  payable  to  bearer  before  the  delivery  of  it  to  the  plaintiffs,  before  the 
Boceptauce  and  before  the  false  Indorsement  in  the  name  of  John  Wliite,  and  t)ie 
real  indorsement  ot  the  drawers  by  procuration ;  then  an  honest  acceptor,  who  did 
not  know  the  foot  of  the  payee  being  flctitlona,  became  bound  to  pay  tliis  bill  to 
iny  man  who  brought  It,  without  an  indoraement.  Is  an  botwst  acceptor  to  be  pat 
Into  that  predicament  1  When  he  requires  an  Indorsement  as  the  title  of  the  hoMef 
to  demand  payment  of  him,  agreeable  to  the  purport  ot  the  bill,  Is  he  to  be  answered 
with  an  action  and  a  recovery  against  htm  by  the  bearer,  upon  proof  made  at  the 
trial  of  a  fact  (of  which  he  knew  nothing)  that  the  payee  waa  flclitious,  by  reeaoa 
whereof,  according  to  ihe  effect  and  meanhig  of  tbe  bill,  the  contents  became  pay- 
•Ue  to  the  bearer  1    This  surely  ia  too  strong  lo  be  inslslod  upon.    The  rixUi  cottoi 
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mntt  tberafora  be  abandoned,  and  die  knowledge  of  the  aoceptor  nraat  be  take*  tm 
dd,  to  eke  out  thli  extraordinu?  prepoettkni.  Tke  fact,  a«  It  ii  itated  In  the  ipeclal 
verdict,  ii  that  the  acceplon  at  the  ttana  of  their  aocoptanoe  kaew  that  the  paytte 
wBi  lIctitioDg.  Tbe  sTKnment  which  ii  bnilt  opcMi  Ihla  fact,  if  I  undentand  it,  ia 
■ywnaitum  ad  hmtintm,  that  he  tball  nerer  be  permitted  to  defend  himself  bj  atleg- 
log  that  the  payee  wai  Bctltioai,  and  therefore  that  the  plaintifb  hare  no  title.  The 
BTgnment  la  puihed  one  itep  further:  It  U  aald,  as  agalnit  him  it  ahall  be  a  bill  paj- 
able  to  liearer.  We  have  IckbI  prindplet  whidi  goTem  the  arguptattuni  ad  Aonnun  ; 
■■  &r  ai  they  wilt  lead  me,  I  am  content  to  follow  them ;  but  I  dare  not  go  further. 
I  am  ready  to  admit  that,  beyond  the  atriet  legal  eatoppele  by  deed  and  m  paiM,  m 
bare  receired  into  the  law  of  England  a  aort  of  moral  eatoppel.  We  aay,  no  matt 
diall  be  beard  t«  allege  hia  own  crime  or  tnipltnde  in  hit  defence.  And  in  that 
ienee  I  agree  that  no  man  ahall  take  aSvantage  of  hli  own  fraud,  and  be  ahall  net 
•et  np  hit  own  fraud  by  way  of  defence. 

"  But  a  plaiotiil  mort  alwayi  recover  upon  hb  own  etrengcb.  Be  mnit  state  and 
be  mnat  prove  a  caae,  which  ia  prima  JbcU  infficIeDt.  When  that  ii  doce,  a  defend- 
ant ihaH  not  set  up  hia  own  fraud,  by  way  of  answer  and  defence.  Aa  against  him, 
the  plaintilTB  caae,  though  defective,  if  tbe  whole  truth  coold  come  oat,  shalt  prevail 
That  thia  la  the  rale  o(  law  which  gOTema  legal  eatoppela  will  appear  by  a  reference 
to  two  caaei  reported  by  Lord  Raymond :  Hermitage  s.  Jenkini,  1  Lord  Raym,  739 ; 
Palmer  «.  Ekhia,  3  Lord  Raym.  16G0.  In  the  laat,  Lord  Raymond  aayi,  in  giving  the 
judgment  of  the  court, '  There,  npon  the  very  face  of  the'  declaration,  it  appeared  to 
the  court  that  the  lease  from  the  defendant  waa  only  a  lease  by  estoppel,  and  nothing 
of  an  intereet  could  pass  thereby,  and  consequently  notliing  could  pass  by  the 
assignment  lo  the  plainCtflT;  but  here,  npon  the  face  of  this  dectaration,  a  good  title 
appears  Inthepl^ntifT,  and  that  being  to.  the  declaration  itself  ii  good,  and  the  defend- 
ant by  her  plea  pleads  a  fact,  which  by  her  indenture  she  Is  eetopped  tram  pleading, 
which  makes  the  plea  111.'  Aa  to  the  moral  estoppel,  I  will  cite  the  concluding  woida 
ot  a  Judgment  (S  T.  R.  40S),  pronounced  against  a  plaintiff  by  a  noble  and  learned 
Judge  in  the  name  of  the  whole  Court  of  Sng's  Bench :  '  The  defence  which  i* 
made  Is  of  a  most  unrighteous  and  unconsdentlouB  nature ;  but,  unfortunately  for 
the  plalntUr,  tbe  mode  which  she  has  taken  to  enforce  her  demand  cannot  be  sup- 
ported, and  consequently  there  must  be  Judgment  for  the  defendant.'  The  noble 
and  learned  Lord  was  perfectly  correct,  when  he  delivered  this  opinion.  Where 
tbe  plaintifl  himsetf  cannot  show  a  prima  Jade  caae,  the  defendant  is  not  driven  to 
plead  any  thing:  be  demandt  the  Judgment  of  the  court  npon  the  plaint ifl's  own 
case.  A  defendant  may  be  estopped  to  plead,  but  was  it  ever  seen  in  our JagJlat  p 
J  defendant  was  estopped  to  demor  T  As  to  some  of  the  counts  in  this  declarntion,  Li 
and  among  them  the  Biitli,  wiHffB  (RSect  now  arguing  a  demurrer  to  the  declaration. 
With  respect  to  such  of  the  counts  aa  are  to  be  maintained  by  the  &cli  in  the 
ipecial  verdict,  and  among  them  the  fifth,  I  agree  with  Mr.  Justice  Heath  that  those 
bets,  which  in  the  shape  of  allegation  or  averment  upon  record  would  make  a  count 
HI  npon  demurrer,  must  have  the  same  eflect  in  evidence  when  proved ;  and  It  is  to 
he  observed  that  the  facts  which  destroy  the  plalntiflh'  title  to  pat  tliis  bill  in  suit, 
thia  leading  fact  in  particular, '  that  the  payee  waa  fictitious,'  are  found  by  a  Jury, 
and  a  Jury  are  never  estopped  to  find  the  truth  of  a  matter  in  pait,  even  in  cases 
where  a  defendant  would  be  estopped  to  plead  it. 

Tbe  argument  In  favor  of  the  pluntiffs,  founded  upon  the  knowledge  of  tl>e 
Bcoeptort,  divides  itself  into  two  branches :  Ist,  The  defendants  shall  not  set  up  the 
fctltioae  payee  by  way  of  defence  (which  I  agree  to  be  a  fair  argument,  and  only 
dlapnte  the  application  ot  it) ;  2dly,  That,  aa  against  them,  the  bill  shall  be  taken  aa 
a  bin  payable  to  bearer.    This  I  controvert :  1  la/,  nnleia  it  can  b«  proved  that  it  b 
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»  bill  piLjkble  to  beuw  iiBlnit  all  Uie  world,  It  Derer  cui  b«  (hown  to  bo  a  bllipa^- 
able  to  beuer  kgalnst  tbem  Let  tbe  detenduti'  knowledge  eTidence  rrery  thing  It 
MU  eTideDce,  infer  from  It  ererj  thing  jon  can  Infer;  yon  cennot  Infer  from  i^ 
nor  will  it  erldence,  tliet  the  bill  i«  a  bond.  No  more  can  you.  infer,  no  more  will  'A 
•videnoe,  that  a  bill  payable  to  order  I«  a  bill  payable  to  bearer.  Thii  is  abaalulelj 
turning  one  thing  Into  another,  instead  of  making  reaeonable  inteadmeals  and  Infer- 
cnoaa  IK>m  premieea  which  fairly  warrant  them.  It  ii  alto  to  l>e  ohierved  that  we 
a»  not  DOW  directing  jurie*  what  inferencea  of  fact  they  onght  to  make  from  tbe 
UeU  Id  evidence  before  them,  where  there  will  be  a  certain  latltnde  which  an  honctt 
bidignatioD,  in  a  ca«e  of  great  fraud,  may  lometfmei  enlarge  to  itt  ntmoat  Tcrgs. 
Bnt  we  are  applying  mle*  of  law  to  a  preciae  itate  of  facta  In  a  ipeclal  verdict 
where  no  latitude  at  all  can  be  admitted.  I  aaid  that  the  flnt  lirancfa  of  thi*  argn- 
merit  wai  in^iplicable.  The  defect  In  the  plaintlOi'  title  ariwt  qpon  their  own 
ahowing  in  the  declantion,  and  in  eridenoe.  Haring  no  title,  they  are  obliged  to 
•tate,  in  the  place  of  title,  that  tiie  defendant  hai  been  party  to  a  frand  on  them,  by 
which  they  have  been  robbed  of  their  title.  Erery  conrt  of  Jnitice  may  and  oagbt 
to  aay  thu  ii  a  wrong,  for  which  there  ought  to  be  redreu.  Bnt  what  court  can 
any  that  by  reaaon  of  inch  premiaet  the  plaintift  ii  not  robbed  of  hii  title,  bnt  haa 
a  title;  or,  if  diey  ere  obliged  to  admit  that  be  la  robbed  of  the  title  for  which  be 
bargaitMd,  can  lay, '  Tme,  bnt  we  will  make  another  for  him '  I  Thii  is  what  i« 
here  Inaisted  on,  and  this  li  what  I  cannot  oompieheed.  I  truet  that  I  have  a  proper 
deteatallon  of  fraud,  bat  I  ooncelre  that  It  would  be  much  better  lo  punieh  fraud, 
when  we  meet  with  it,  in  the  direct  way,  either  criminally  or  by  Die  action  tx  dtHao, 
than  to  refine  too  mnch  in  order  to  correct  it,  at  tbe  hazard  of  ihakiug  general  rulei  and 
dUtwbing  landmark*.  Thii  I^  a  lort  of  countermining  which  Ithinkavery  delicate 
and  a  very  daogerooi  operation.  I  have  not  forgot  that  an  argument  haa  been 
drawn  from  a  luppoaed  analogy  between  billi  of  exchange  end  deedt,  to  prove  that 
a  oottrt  of  juitice  ought  to  new-mould  a  bill  of  exchange,  and  conitrse  a  bill  drawn 
payable  to  order,  to  be  a  bill  payable  to  bearer,  xt  m  aiagit  caJeot  qitam  pereat.  I  dia. 
coTer  no  analogy  between  deedi  and  billi  of  exchange.  Deedi  are  at  the  common 
law,  they  hare  their  operation  and  their  construction  by  the  rulei  of  the  oommon 
law,  they  are  conUacta  of  a  more  lolemn  nature  than  other  contracta ;  between  par. 
ticular  partlea,  reipecting  particular  intereiti,  in  parUcnlar  lubjecti.  Bill*  of  ex- 
change are  inttxumenta  taking  eSTeot  by  the  cuitom  of  merchanti,  intended  to 
drculate  Titible  properly  according  to  their  apparent  purport,  entirely  detached 
from  and  independent  of  all  particular  Intereata,  particular  aulyecta,  and  the  priTate 
traneactlona  between  the  original  partie*  to  the  Initrnment.  And  I  think  I  may 
foirly  argue,  from  the  dlflerent  nature  of  the  inatrument*,  that  upon  the  very  tame 
general  prlociplei  which  hare  diipoied  the  common  law  of  England  to  mould  deeda 
by  conitnictlon,  ao  ■■  to  eOectuate  the  intent  of  the  partiet,  uf  ra  magit  vakat  quam 
ftrtal,  the  law-merchant  mnit  restrict  bilU  of  exchange  to  the  preclle  mode  of  Jiega- 
tiation  determined  by  the  language  of  the  biUi  themaelrei,  without  regard  to  any 
thing  dAon.  But  let  it  be  tuppoied,  tar  the  take  of  the  argument,  that  there  may 
be  some  analogy  between  deedt  and  UUi  of  exchange :  I  atk.  What  are  the  Liatanrea 
in  which  conttmction  and  interpretation  have  taken  lO  great  a  liberty  with  deeds  aa 
lo  afford  an  argument  by  analogy,  for  conatming  In  tblt  caae  a  bill  drawn  payahki 
to  order  to  be  a  bill  drawn  payable  to  bearer  f  The  instances  which  had  occurred  tu 
me  aa  likely  to  be  insltted  upon  do,  in  my  apprehension,  afibrd  no  argument  in  tap- 
port  of  thit  position.  A  deed  of  feoflment  upon  consideration  without  lirery  may 
enure  as  a  covenant  to  stand  leiied  to  the  use  of  the  Intended  (eoflfee.  A  deed  iio' 
porting  to  be  a  grant  by  two,  one  bating  a  present,  the  other  a  foture  interest,  may 
Mnre  a«  tbe  grant  of  the  former  and  the  eonflrmatlM)  of  tbe  latter.    A  feoJIiiMBt 
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vhhont  Utmt  opentei  nothing  m  b  feoftnent,  is  In  trath  no  feoffinent,  but  Is  « 
imi,  which  nnilir  drcamitanuei  may  operate  u  &  coTenant  to  itAod  leUed  lo 
WW.  Why  T  The  feoffor  hu  by  the  deed  igreed  to  tnuiafer  the  Ktsin  and  hli  right 
In  tb«  nibject  to  ths  feoffee.  If  th«  coniideratioD  Ii  a  money  conilderatlon,  or  a 
oontldemtion  ot  blood,  whicli  ii  more  Taluable  than  money,  the  law  laUe*  out  of 
the  contract  a  n«e  in  faror  of  the  intended  feoffee.  The  leUin  wliich  rem^Ds  in 
the  feoffor,  bec»nM  the  deed  li  insufficient  to  pMs  it,  most  lemain  (n  him  boand  by 
the  lue.  This  ia  the  eflbct  □(  the  feoffor's  own  agreement,  plainly  eipre*ted  npon  the 
fcc«  of  thit  ^eed.  His  Hgreement  by  his  deed  is  in  law  a  covenant,  and  by  this 
•faD^  process  does  hia  intended  feoffment  become,  in  construction  of  law,  bis  oore- 
iWDt  to  stand  seised  to  dbw.  It  is  a  constraction  pnt  upon  the  words  of  b.'s  deed, 
which  his  words  wilt  bear.  So  a  deed,  ImportiuK  a  grant  of  an  Interest  by  two,  one 
bdtled  la  possession,  the  other  in  rerersiao.  Is,  in  consideration  of  law,  the  grant  of 
the  ffnt,  and  the  eonflrmation  of  the  second.  Why  1  The  deed  imparls  to  be  the 
Crant  of  a  present  estate  by  both,  and  ft  is  the  apparent  Intent  of  both  that  the 
grantee  shall  have  the  estate  so  granted ;  but  the  deed  of  the  latter  harlng  do  pre- 
sent Interest  to  operate  upon  as  a  grant,  nothing  can  pass  by  it  as  a  grant.  But  this 
party  has  a  future  interest  in  the  subject,  out  of  which  he  may  make  good  to  the 
grantee  the  estate  granted  to  him  by  the  flrst  grantor.  This  Is  to  be  done  by  a  par- 
tlcnlar  species  oF  conTeyance  called  a  conflnnatloti.  The  words  which  are  used  in 
this  deed,  in  their  strict  technical  sense,  are  words  of  conflmatlon  as  much  as  they 
are  words  of  gtant.  In  the  mouth  of  this  party,  the  taw  says  that  they  are  words  of 
confirmation,  and  shall  enure  as  words  of  conflrmation,  In  order  to  gire  effect 
to  his  deed,  tU  ret  nagit  valtat  guon  penat.  Here  again  the  constraction  which  the 
law  pnts  npon  the  words  of  the  deed  is  a  construction  which  the  words  will 
bwT.  The  words  have  seTeral  technicat  senses,  of  which  this  is  one ;  and  the 
law  prefers  tbli,  because  It  carries  into  execution  the  clear  intent  of  the  par- 
ties, that  the  estate  and  interest  conreyed  by  that  deed  shall  pass.  In  both 
those  cases,  we  find  words  interpreted,  not  in  their  most  general  and  obvious 
sense.  It  is  true ;  but.  If  they  are  Interpreted  in  a  manner  which  ths  jut  (t  norma 
hqaendi  in  couTeyances  will  warrant,  there  is  nothing  of  violence  in  such  conslruc- 
tion.  Indeed,  I  do  not  know  how  it  would  b«  possible  to  read  a  single  page  of  history 
In  anylanguage.withoutuiing  the  same  latitude  of  conitraclion  and  interpretation  ot 
words.  To  go  one  step  beyond  these  instances :  I  venture  to  ky  it  down  ss  a  gene- 
ral rule  respecting  the  interpretation  of  deeds,  that  all  latitude  of  construction  most 
submit  to  this  restriction,  namely,  that  the  words  may  bear  the  sense  which  by  con- 
struction la  put  npon  them.  If  we  step  beyond  this  line,  we  no  longer  construe 
men's  deeds,  bat  make  deeds  for  them.  Sir  Edward  Coke,  In  his  comment  upoo  one 
<d  the  sections  of  Littleton's  chapter  on  conflrmation,  has  a  passage  which  ii  at 
once  an  sothorlty  for  this  rule  and  an  illustration  of  it :  '  Here  it  ii  to  be  obserred 
that  some  words  are  large  and  have  a  general  extent,  and  sonie  hare  a  proper  and 
particular  application.  The  former  sort  may  coDtaln  the  latter,  as  dedi  or  canetin 
taxj  amount  to  a  grant,  a  feoffment,  a  gift,  a  lease,  a  release,  a  conflrmation,  a  aur- 
Mnder.  kc.,  and  It  is  in  tlie  election  of  the  party  to  use  them  in  pleading,  to  which 
of  thew  purposH  he  will.  But  a  release,  conflrmation,  or  surrender,  &o.,  cannot 
amount  to  a  grant,  Ac.,  nor  a  surrender  to  a  confirmation,  or  to  a  release.  Ac.,  bi^ 
cause  theaa  be  proper  and  peculiar  manner  ot  conveyances,  and  are  destined  to  a 
spedal  end'  (Co.  Lit.  801,  b) ;  or,  In  other  words,  'they  are  narrow  words,  and  have 
a  puticnlar  sense  only,  and  a  proper  and  particular  application  only.'  Having  reail 
HUs  passage  to  the  House,  I  be^  to  think  that  I  should  do  well  to  claim  the  benefit. 
00  my  part  of  the  argnment.  of  the  analogy  between  deeds  and  bills  of  eiclianga, 
Wd  of  the  analogy  between  the  rule*  of  construction  which  govern  thoae  inslm- 
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nwntj  reip*.-tlTdf .  For  lurelj  m  inrreDdeT  usd  a  gnnt  ara  not  more  nnlike  each 
otbw  tbkn  k  bill  of  exchange  payable  to  order,  and  a  bill  of  exchange  payable  to 
boarer.  And  if  bllli  of  excbange  payabla  to  order,  and  billi  of  excbange  pajable 
to  bearer,  are  each  of  them  In  Uie  nature  of  proper  and  petoliar  manner  of  convey- 
ancM,  and  are  dettlned  each  to  a  ipeclal  end,  the  analogy  requirei  that  tbe  uno 
ahonld  neter  be  deemed  to  ainonnt  to  tba  other.  At  leait  thii  pasMge,  by  patting 
flie  conatrnctioii  and  operation  of  de«df,  and  partictilarly  the  deed  of  giant  opertt- 
ing  ••  a  conSnnatioa  npoo  a  rational  and  Intelligible  footing,  will  help  to  clear  awr  y 
*  part  of  the  argnment,  whlcb,  having  tbe  conDtenance  of  great  authority,  deierrad 
(teat  attention  on  my  part,  and  which  faai  reiy  mncb  perplexed  my  mind ;  became, 
after  all  tbe  paini  I  have  taken  in  examining  it,  I  conld  nerer  lee  distinctly  Ite  appli> 
cation  to  thie  caie.  Indeed,  I  think  it  mtiat  generally  happen  that  there  will  be  a 
fallacy  in  an  argnment  built  npon  the  application  of  the  rules  and  prindplet  of  the 
common  law,  more  especially  the  law  concerning  real  property  to  the  law-toercbant, 
or  to  any  other  local  or  limited  law.  Andlammuchlnclinedtothinh  that  the  &llacy 
of  tiie  ailment  on  the  part  of  theae  plaintlfb,  If  Ihere  be  a  fallacy,  consists  in  tbi*, 
Ibat  the  distinction  between  the  common  law  and  the  law-merchant  hai  not  been 
■oflclently  attended  to.  I  can  vety  well  underatand  how  the  common  law,  though 
h  rafiuea  it*  aanctlon  to  tbe  acceptance  of  a  bill  of  exchange,  merely  as  such  (u 
being  In  the  eye  of  the  common  law  rnxfiiii  paetun  only),  may  interpoae  between 
Qie  acceptor,  drawer,  and  payee,  to  ragnlate  eogagemenla  which  they  may  have 
entered  into  for  a  raloable  consideration  reipectiog  luuh  acceptances ;  may  in  a  very 
pardculor  case  Indemnify  an  acceptor  in  paying  a  bill,  or  even  oblige  him  to  paj 
such  a  bill  to  a  person  not  entitled  by  the  law-merchant  to  demand  It,  and  to  pay  It 
in  a  coone  not  warranted  by  that  law.  We  hare  seen  that  bills  of  exchange  mayft 
become  evidence  to  lupport  tbe  leveral  sorta  of  indtbitabn  cuiumpiU.  But  what  iH 
Insist  npon  Is  that,  if  a  man  will  demand  payment  according  to  the  law-merchant,  U 
he  muat  bring  hit  case  within  that  law,  and  in  my  apprehension  can  pray  in  aid  I 
nothing  of  which  the  law.roerchant  will  not  take  notice,  though  it  should  happen  R 
that  the  common  law  might  take  notice  of  IL  Tbui,  in  this  case,  (he  plaintiA,  U 
•opposing  them  to  be  innocent  indoneei,may  perhapa  (I  nae  the  word  perhaps, 
becanse  thU  point  is  not  (he  point  now  in  judgment),  upon  the  ground  of  this  bill 
have  a  remedy  at  tbe  common  law  for  the  wrong  done  to  them  In  patting  upon  them 
a  bad  bill,  where  tbey  bad  a  right  to  expect  a  good  one.  But  It  would  be  tiie 
grossest  absurdity  in  the  world  for  tbem  to  iniisl  that  because  a  bill  wbjch  is  bad 
by  the  law.metchant  waa  passed  upon  them  for  a  good  one,  therefore  It  became  a 
good  one  by  U>e  same  law-mercbant,  or  that  It  could  be  made  good  by  tbe  common 
law  eo  nonuw,  a«  a  bill  of  exchange.  Another,  a  different  remedy  they  may  hare  by 
the  common  law,  and  I  have  no  doubt  but  that  the  plaintifis  would  have  sought 
their  remedy  in  that  mode,  if  bankruptciei  and  insolTencies  had  not  Intervened, 
which  would  probably  defeat  a  suit  of  that  nature.  This  wilt  not  be  a  reason  willi 
tbe  House  of  Lords  for  strainiog  any  point  In  order  to  reach  this  case,  inasmuch  ai 
It  most  be  at  tbe  expense  ol  creditors  who  bave  now  rested  interests  in  the  fund 
and  estates  ot  their  debtors,  which  ought  not  tg  be  divested  or  diminished  but  in  the 
•triotest  course  of  law." 

The  doctrine  of  tbe  principal  case  haa  been  generally  adopted.  Vere  e.  Lewis,  S 
T.  B.  182 :  CoUb  V.  Emett,  1  H.  BI.  S13 ;  Gibson  >.  Hunter,  3  H.  Bl.  ItjT,  288  i  t  Bro. 
P.  C.  236,  i.e.;  Tbe  Boyal  Bank  of  Scotland,  19  Tea.  810;  Famsworth  o.  Drake, 
11  Ind.  101 ;  Smith  f.  Mechanics'  Bank,  6  La.  An.  610,  624  (stmUs) ;  Bartlett  v. 
Tucker,  104  Hata.  886,  844  (ssmib) ;  Bogera  v.  Ware,  2  Neb.  20  (ssnUs] ;  Foster  w 
Shattuck,  2  N.  H.  44fl  i  Plets  v.  Johnson,  S  Hill,  112 ;  Stevena  e.  Strang,  2  Sandf .  188  ■ 
Forbei  a.  Espy,  21  Oh.  St.  474,  488  {mnbUj ;  HunUr  b.  Blodget,  2  Teates,  480.  •-  B& 


-c  by  Google 


nor.  IT.]  KUO  ».  TOCXG.  .  439  ,  /     ^ 

MEAD  ».  TQUKG.  '-^AA-*rta^^ .  lfea/VH;<I-44  jC. 
b  IHB  Enro'B  Bbhob,  Notbmbkb  18,  1790.  ■"^***'<^''^  '^'iJlf 

[Aq><*1«d  M  <  r«m  Bflwrt.,  88.]  ^il4^iA4^-lV»  '  ^(c  "tv  Q, 

Tan  wu  la  totion  bronglit  by  the  indoreee  of  a  bill  of  flXofaaDg«\  Aionc«£^4(/ 
Cor  £90  BgunBt  the  acceptor.    The  bill  waa  drawn  at  Dunkirk  hj 
Christian  on  the  defendant  in  London,  payable  "  to  Henry  Daria,  or 
order ; "  and,  having  been  p&t  into  the  foreign  mail  endoaed  in  a 
letter  from  Christian,!!  got  into  the  hands  of  annf.hijr  TTptttj  TttLvia    ,1,/ujjioi  ■(,*<, 
•H'|fc**1fl  PBf  '"  "hfT"  f°s?gjt  ^f,ji-„„r«     xhe  defendant  accepted    «.>_,' 
tlte  bill ;  and.  Then  Davis  desired  the  plaintiff  to  diaooont  it,  the  latter    ^  t^  '  ' 

made  application  to  the  defendant  to  know  whether  or  not  it  was  his  FTMh^Jm^'T^'^ 
acceptance ;  and,  on  receiving  an  answer  in  the  affirmative,  coupled  I^A-Lff  ■*^ 
with  an  assorauoe  that  it  was  a  good  bill,  he  discounted  it,  not  know-/  t-»>^^fii* —  ' 
ing  tbe  H.  Davis  from  whom  he  took  it.    There  was  no  ground  tol  -*-" 
impute  any  fraud  to  the  plaintiff.    On  the  trial  before  Lord  Kenyon, 
after  the  plaintiff  had  proved  the  defendaut's  handwriting,  and  the 
indorsement  by  Davis,  the  defendant  offered  evidence  to  show  that 
the  H.  Davis,  who  indorsed  to  the  plaintiff,  was  not  tiie  real  H.  Davis 
in  whose  favor  the  bill  was  drawn ;  but,  Lord  Eenyon  being  of  opinion 
that  SBoh  evidence  was  inadmissible,  the  plaintiff  recovered  a  verdict^ 
A  mle  having  been  obtuned  to  show  oanse  why  a  new  trial  should  not 
be  granted  on  this  misdirection, 

SrikifU  and  Shepherd  now  ibowed  oanse.  If  there  had  been  any 
particolar  description  of  tlie  payee  on  the  bill,  the  plaintiff  must  have 
taken  care  that  the  per«on  from  whom  he  received  it  answered  the 
whole  of  the  description ;  bat  there  was  no  desoription  of,  or  addition 
to,  the  H.  Davis :  there  was  nothing  on  the  bill  to  lead  either  the 
acceptor  or  any  third  person  to  suspect  tJiat  the  H.  Davis,  who  was  in 
poMeesion  of  the  bill,  was  not  the  real  payee.  And,  so  far  from  the 
plaintiff's  having  incurred  any  charge  of  neglect,  he  seems  to  have 
taken  more  than  ordinary  oantion  in  making  inqotries  of  the  acceptor 
bef<we  he  diMOonted  the  bilL  There  is  no  pretence  to  impute  either 
band  at  neglect  to  the  plaintiff:  he  stands  in  the  situation  of  an 
innoeent  purchaser  for  a  valuable  consideration.  This  case  therefore 
falls  within  the  oommon  rule,  that,  where  one  of  two  innocent  persons 
must  tfuffer  by  the  fraud  of  another,  the  loss  must  be  borne  by  him 
who  enabled  the  party  to  oommit  the  fraud ;  and  in  tiiis  case  that  per- 
taa  is  Christian,  who  ought  to  have  desoribed  the  payee  more  partiiv 
alariy. 

^iggott,  JUngajf,  Zoa,  and  ^BaUwitt,  in  aoppmrt  of  the  nle.    A 
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party  parohaaing  a  bill  of  exchange  is,  like  the  pardiamr  of  say  otirat 
q>eoieB  of  property,  bound  to  inquire  into  the  title  of  him  from  whom 
he  buys.  No  person  can  derive  title  to  this  bill  but  he  who  claims 
nnder  the  real  H.  Davis ;  and  it  is  indifferent  whether  the  person 
indorsing  the  bill  be  or  be  not  of  the  same  name  with  the  real  payee : 
in  neither  case,  can  any  property  he  transferred  but  by  him  who  baa 
the  title.  If  he  bear  the  same  aame,  prima  facie  indeed,  he  may  be 
presumed  to  he  the  same  person,  till  the  contrary  be  shown ;  bat  here 
the  question  was,  whether  evidence  should  not  have  been  reoeived  to 
prove  the  contrary.  If  snob  evidence  be  not  admisdble,  It  will  follow 
that  payment  to  a  person  of  Uto  same  name  with  a  legatee  would  di^ 
ehai^  the  executor,  or  a  payment  by  a  debtor  to  any  person  who  had 
the  same  name  as  his  creditor ;  but  that  cannot  he  pretended.  This 
hill  was  drawn  in  order  to  satisfy  a  debt  dne  from  Christian  to  the 
real  H.  Davis  ;  and  yet  payment  of  this  bill  to  the  plaintiff  can  never 
be  considered  as  a  discharge  of  that  debt,  without  the  indorsement  of 
that  H.  Davis.  In  all  cases,  where  a  bill  is  drawn  payable  to  A.  B.  oi 
order,  it  is  indispensably  necessary  to  prove  the  handwriting  of  the 
payee,  which  was  not  in  fact  done  in  this  instance.  The  necessity  of 
this  proof  is  apparent  from  the  form  of  the  deolaratian  ;  which,  after 
alleging  that  the  bill  was  drawn  in  favor  of  H.  Davis,  avers  that  the 
said  H.  Davis  afterwards  indorsed  to  the  plaintiff.  If  the  negligence 
of  either  of  the  parties  he  resorted  to  as  a  ground  for  the  determina- 
tion of  this  case,  the  plidntiff  seems  to  have  been  guilty  of  the  great 
est  negl^nce  in  taking  a  bill  from  a  person  whom  he  did  not  know ; 
whereas  the  transaction,  as  far  as  Christian  was  concerned,  was  carried 
on  in  the  ordinary  course  of  business.  There  is  also  another  objectioa 
to  the  plaintiffs  recovering,  because  he  claims  through  a  forgery ;  for 
the  H.  Davis,  who  received  the  bill  enclosed  in  a  letter  from  Christian, 
must  have  known  that  it  was  not  intended  for  him ;  and  the  ^roum- 
■tanoe  of  his  bearing  the  same  name  with  the  payee  would  be  no 
defence  to  him  on  a  prosecution  for  forgery,  since  he  put  a  fsdse 
ngnatnre  to  an  instrument  with  intent  to  defraud. 

LoBD  EsiTToir,  C,  J.  The  qaestioo  here  is,  whether  the  name  of 
H.  Davis,  to  wham  the  bill  on  the  fiwe  of  it  was  payable,  shall  oi 
shall  not  convey  a  title  to  this  plaintiff,  who  gave  a  valuable  oonsidera. 
Hon  for  it,  and  who  disconnted  it  with  the  name  of  H.  Davis  upon  it, 
and  with  an  assnrance  from  the  defendant  that  it  was  accepted  by 
him  If  any  fraud,  or  even  neglect,  could  be  imputed  to  the  pluntif^ 
that  would  vary  the  case ;  but,  circumstanced  as  these  parties  were,  I 
think  that,  if  the  plaintiff  cannot  recover,  it  will  put  an  insuperaUe 
Blcg  on  this  species  of  property.  I  cannot  distinguish  this  case  on 
{Minoiple  from  that  of  Miller  t>.  Raoe,  where  the  innooent  holdw  of  a 
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note,  Thioh  lud  been  taken  vhea  the  mai]  was  robbed,  wu  held 
entitled  to  recover :  that  indeed  waa  a  note  payable  to  bearer,  bat 
■till  thesame  prinoiple  moat  govern  both  oases.  In  tbis  ease,  the  fault  ' 
originated  vith  the  drawer  of  the  bill  in  not  describing  more  partioi 
larly  the  person  to  whom  he  intended  it  should  be  pud.  The  plsii 
tifE  was  not  bonnd  to  send  to  Dunkirk  to  know  wftether  the  person 
who  had  posseeuon  of  the  bill  was  or  was  not  the  real  H.  Davis. 
There  may,  indeed,  be  some  inoonvenienoe  the  other  way ;  but,  setting 
the  ineonvenienoe  on  the  one  side  agunst  that  on  the  other,  in  111, 
apprehension  it  would  throw  too  great  a  burden  on  persons  taking 
bills  of  exchange  to  require  proof  of  an  indorsee  that  the  person  from 
whom  he  received  the  bill  was  the  real  payee.  Sach  proof  haa  never 
yet  been  required  of  an  indorsee  in  such  an  action;  and  therefore  I 
think  that,  as  there  was  no  fraud,  or  want  of  dne  diligence  on  the  part 
of  the  pluntiff, he  is  entitled  to  recover:  however,  I  give  this  opinion 
with  some  diffidence,  as  my  brothers  have  intimated  that  they  are  of  a 
different  opinion. 

AsHHiTBST,  J.  This  is  a  case  of  ooosiderable  importance ;  and  I 
think  that  we  ought  to  grant  a  new  trial,  that  the  parties  may  have  an 
opportunity  of  putting  the  question  on  the  record.  The  present  incli- 
nation of  my  opinion  is  with  the  defendant  In  order  to  derive  a  legal/ 
tide  to  a  bill  of  exchange,  it  is  necessary  to  prove  the  handwriting  on 
the  payee ;  and  therefore,  though  the  bill  may  come  by  mistake  intf 
the  hands  of  another  person,  though  of  the  same  name  with  the  payee, 
yet  his  indorsement  will  not  confer  a  title.  Such  an  indorsement,  if 
made  with  the  knowledge  that  he  is  not  the  person  to  whom  the  bill 
was  made  payable,  is  in  my  opinion  a  forgery ;  and  no  title  can  be 
derived  through  the  medium  of  a  fraad  or  forgery.  This  is  distin- 
guishable from  the  ease  of  Miller  o.  Raoe;  for  there  the  note  was  pay- 
aUe  to  bearer ;  in  such  oases,  the  bearer,  who  purchases  for  a  valuable 
oonsideiation,  and  without  notice  of  any  fraud,  is  entitled  to  receive 
the  contents  of  the  bill ;  and  payment  to  him  is  a  discharge  to  ths 
drawer.  Bat  in  this  case  the  bill  was  drawn  payable  to  H.  Davis  or 
order;  and  t'jough  the  name  of  H.  Davis  were  indorsed  on  the  hill, 
yet  it  was  insumbent  on  the  plaintiff,  who  claims  through  the  payee, 
to  be  satisfied  that  that  was  the  indorsement  of  the  real  payee. 

Bdujck,  J.  As  the  bill  in  this  case  is  of  great  value,  the  parties 
may  put  this  question  in  a  mode  to  be  dedded  by  the  dernier  resaort, 
Afl  at  present  advised,  I  entertain  the  same  opinion  as  my  brother 
Aahhorst.  If  we  were  to  inquire  whether  any  laches  were  to  he 
unputed  to  the  plaintiff  or  tiie  drawer,  I  rather  think  the  plaintiff  is 
more  !n  fault  than  any  other  person,  in  advandng  his  money  to  H. 
Davis,  who  was  a  total  strai^;er  to  nim.    U«t,  without  going  into  anj 
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tooli  inqniry,  I  am  of  opmion  that  it  is  iiunuubeBt  on  a  plaintiff,  wlu> 
mes  on  a  bill  of  exchange,  to  prore  die  indonement  of  the  person  to 
whom  it  ia  really  payable.  The  general  fonn  of  the  declaration  shows 
that  it  is  so ;  for  that  is  that  **  the  sud  A.  B.  to  whom,  or  to  whose 
order,  the  payment  of  the  said  sum  of  money  mentioned  ia  the  said 
bill  was  to  be  made,  afterwards,  Aso.,  indorsed  the  sud  bill,  his  own 
proper  handwriting  being  thereto  sobeoribed."  Kow  here  it  is  clear 
that  the  indorsement  was  not  made  by  the  same  H.  Dnvia  to  whura 
the  bill  was  made  payable ;  and  no  indorgement  by  any  other  person 
will  give  any  title  whatever.  Then,  is  there  any  thing  in  this  case 
tliat  estops  the  defendant  bom  saying  that  the  person  who  iedorsed 
to  him  was  not  the  real  payee?  2fow  the  act  of  that  person  who 
indorsed,  and  who  in  so  doing  was  goilty  of  a  foi^ry,  cannot  prevent 
an  innocent  persou  from  showing  the  trath.  Then  it  was  argued  that 
ChrisUan  was  guilty  of  negligence,  in  not  describing  more  panicnlarly 
.the  payee ;  bnt  I  know  of  no  anUiority  which  requires  that  to  be 
done.  This  bill  was  drawn  in  the  common  form,  payable  "to  H. 
Davis  or  order ; "  and  the  drawer  could  not  foresee  that  it  wonid  get 
into  tiie  possession  of  any  other  H.  Davis.  If  any  other  stranger  had 
received  this  bill,  and  indorsed  it  over  to  the  plaintiff,  it  is  not  pre* 
tended  that  snch  indorsement  would  have  conveyed  any  title  to  the 
bill ;  and  it  cannot  make  any  difEerenoe  whether  snch  stranger  bear 
the  same  name  with  the  real  payee  or  not,  for  no  person  can  give 
title  to  a  bill  but  he  to  whom  it  ia  made  payable.  Independently  of 
these  reasons,  I  think  that  convenience  reqnirea  that  the  determination 
shonld  be  in  favor  of  the  defendant.  I  have  no  diffionlty  in  saying 
that  this  H.  Davis,  koowing  that  tiie  bill  was  not  intended  for  him, 
was  goilty  of  a  foi^ry;  for  the  ciroumstance  of  his  bearing  the  same 
name  with  the  payee  cannot  vary  t^is  case,  (dnoe  he  was  not  the  same 
person.  Then,  if  the  pliuntiff  cannot  recover  on  this  bill,  he  will 
be  induced  to  prosecute  the  forger ;  and  that  would  be  the  case,  even 
if  it  had  passed  throngfa  several  hands,  because  each  indorser  would 
trace  it  np  to  the  person  (com  whom  he  received  it,  and  at  last  it 
would  come  to  him  who  had  been  guilty  of  the  forgery ;  whereas,  if 
the  plaintiff  succeed  in  this  action,  he  will  have  no  inducement  to 
prosecute  for  the  forgery.  The  drawer,  on  whom  the  loss  would  in  tliat 
case  fall,  might  have  no  means  of  discovering  the  pereoa  who  com- 
mitted  the  forgery,  and  thus  he  would  probably  escape  punishment. 
As  far,  therefore,  as  convenience  can  have  any  effect,  it  weighs  strongly 
witli  me  to  reo^ve  the  evidence.  Bat,  at  all  events,  the  plaintiff  cannot 
recover,  unoe  be  derives  his  title  under  a  forgery. 

Gbobb,  J.    I  am  of  opinion  that  it  was  oompetent  to  the  defendant 
U>  show  in  evidence  that  the  person  who  indorsed  to  the  plaintiff  was 
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not  the  person  named  as  the  payee  in  this  bill  of  exchange ;  and  I  foim 
that  opinion  as  well  on  the  snfaetanoe  of  the  transaction  aa  on  the  form 
of  pleading  ih  such  cases.  A  bill  of  exchange  ia  only  n  transfer  of  a 
chose  in  action,  according  to  the  oastom  of  mOTohsnta :  it  is  an  anthor- 
itj  to  one  person  to  pay  to  another  the  sam  which  is  dne  to  the  first, 
and  it  is  generally  directed  to  be  piud  to  the  payee  or  hia  order. 
When  the  person  on  whom  it  is  drawn  accepts,  he  only  engages  by  the 
terms  of  his  acceptance  to  pay  the  contents  of  the  bill  to  the  person 
named  in  it,  or  to  hiti  order.  The  general  form  of  the  declaration,  whitdi 
ii  to  be  fonnd  in  some  of  the  old  entries,  also  agrees  with  this  doctrine, 
and  points  out  what  the  law  is.  I  observe  indeed  that  thin  declaration 
Is  not  drawn  in  the  aeoal  form,  for  the  words  **  to  whom  or  to  whose 
order  "  are  omitted;  but  still  it  is  that  the  said  H.  Davis,  that  is  the 
same  H.  Davis  who  is  mentioned  in  the  former  part  of  the  deolkration 
as  the  payee,  indorsed  to  the  plaintiff.  It  clearly,  therefore,  appeals 
that  as  no  person  can  demand  payment  (^  a  bill  of  ezchnnge  but  the 
payee,  or  the  person  authorized  by  him,  the  acceptor  only  undertakes 
to  pay  to  them,  and  cannot  be  compelled  to  pay  to  any  other  person. 
If  he  pay  the  amount  of  the  bill  to  any  other  person,  he  pays  it  ta 
his  own  wrong,  and  such  payment  does  not  discbai^e  his  debt  to  the 
drawer.  If  this  decision  will  prove  a  clog  on  the  circulation  of  bills 
of  exchange,  I  think  it  will  be  less  detrimental  to  the  public  than 
permitting  persons  to  recover  through  the  medium  of  a  forgery.  A] 
that  this  wBfl  a  forgery  cannot  be  doubted,  if  we  consider  the  definition 
of  it ;  which  is,  the  false  making  of  any  instmment,  indorsement,  Ac. 
with  intent  to  defraud.^  It  makes  no  differoice  whether  the  person 
making  this  false  indorsement  were  or  were  not  of  the  same  name 
with  the  payee,  since  he  added  the  ngnatore  of  H.  Davix,  with  a  view 
to  defrand,  and  knowing  that  he  was  not  the  person  for  whom  the  bill 
was  intended.  I  agree  also  with  my  broUier  Buller  that  this  deciuon 
will  be  more  convenient  to  ^e  pnblio,  because  then  ihe  pluntifi  will 
proseonte  the  person  who  indorsed  to  him,  for  the  forgery.  For  these 
reasons  I  am  of  opinion  that,  aa  this  bill  of  exchange  was  only  payable 
to  the  payee  or  his  order,  it  was  competent  to  the  defendant,  the 
acceptor,  to  inquire  whether  the  peison  under  whom  the  pluntiff 
daiioB,  were  or  were  not  the  payee.  rn 

J>er  Curiam.    Suk  abaoluU.'  jj 

1  aee20«o.n.  c.  3&,  SI. 

>  Badmlle  >.  L>  Nauie,  1  T.  ft  C.  SM ;  York  Btaik  s.  AAnij,  1  BUa.  S30 ;  I.aB- 
wt  V  B.  BalUell,  T  OiU  &  J.  4&B,  aeetrd. 

!«•  alio  Eipi'  ■>,  CinclDiMti  Bank,  18  WaU.  BU ;  Dick  v.  Leterksli,  11  Lb.  678 ;  Mo- 
CiD  r.  Coming,  3  L«.  An.  409 ;  HcKlenf  v.  Sonlliwn  Buk,  14  La.  An.  166 ;  Thiid 
K>L  Uank  v.  AUtn,  69  Ho,  SIO;  Caiial  Beak  v.  Albany  Baak,  1  BiU,  SKI ;  Herdiaats' 
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/;My  /tUMjfU-^  -Cf-O '  Vaster  Aira>  othbbs  ».  miller.       ' 

M^/VKfti"^  Wt'.-Ut)  I"  ""  Kmo'B  BmoB,  July  1,  1791. 

7^  — ^  r  i'HM  fitBt  count  in  this  declaration  was  in  the  nsaal  form,  by  tb« 
/Ao^C^  \f^  tndorseefl  of  a  bill  of  ezch&nge  against  the  acceptor :  it  stated  that 
WM-  lAft^  Peel  A  Co.,  on  the  20th  of  March,  1788,  drew  a  bill  for  £974  10«, 
^f-t'lO  At^  an  the  defendant,  payable  three  months  after  date,  to  Wilkinaon  it 
,  /  ^  C'  Ji.  Cooke,  who  indorsed  to  the  plaintifb.  The  second  connt  stated  the 
;  aC  /l^WCpW'  Lji]  jQ  \ixv^  been  drawn  on  the  26th  of  Haroh.  There  were  also  four 
'-' '.!'(  'l(C(*-d(t^other  connts:  for  money  paid,  hud  ont,and  expended;  money  lent  and 
'  "  ^(  ^>  AjLSJv  t^^i^c^  i  money  had  and  received ;  and  on  an  acconnt  stated.  The 
\''^  „  '■  ^  J  defendant  pleaded  the  general  issae,  on  the  trial  of  which  a  special 
■'--■'"    , '         verdict  waa  found. 

.  ■  ' . .  *  '  I^XfXi  It  stated  that  Peel  k  Co.,  on  the  26th  March,  1788,  drew  their  bill  on 
{^(.'■iifytj'^f^Jf  the  defendant,  payable  three  months  afterdate  to  WiUfinson  <&  Cooke, 
^Mnt).  r  J  tor  £974  lOti.,  "Which  said  bill  of  ezdiange,  made  by  the  siud  Peel  Sb 
jJ^^^^ff  •  I  V  f  Co.,  as  the  same  hath  been  altered,  accepted,  and  written  upon,  as  here- 
TJ**^-^^**^ -*  hfter  mentioned,  is  now  produced  and  read  in  evidence  to  the  s^d 
A  4j^  ^^  ^     inrors,  and  is  now  expressed  in  the  words  and  figures  following,  to 

,/  1   "      ■  'June  28d.  £974 10«.  Maitchestes,  March  20, 1788. 

7  r^""  •  » Three  months  after  date,  pay  to  the  order  of  Messrs.  Wilkinson 

'[c^  U'!  •-'  .{•  '■       ^  Cooke  £974  10s.  received  as  advised.  Pejel,  Yates,  A  Co. 

.:••/>         ii  To  Mr.  CsAS.  MiLLBB,  C.  M. 
,  .  -—>■..■  V'"''.    2M  June,  1788.'" 

That  Peel  &  Co.  delivered  the  sud  Ull  to  Wilkinson  &  Cooke,  wbiclj 

'the  defendant  afterwards,  and  before  tBe  alteration  of  the  bill  ber«4 

',':{(  i'f'','.!    inafter  mentioned,  accepted.     That  Wilkinson  A  Cooke  afterwardsl 

.  ,'  .'  indorsed  the  said  bill  to  the  plaintiffi  for  a  valuable  consideration, 

'       •.    ^  before  that  time  given  and  paid  by  tbem  to  Wilkinson  &  Cooke  for 

'  ■ " '  tlie  same.     That  the  stud  bill  of  exchange  at  the  time  of  making 

thereof,  -j)^  "*  1**°  *'"""  "*  **"■  nfir°ptance.  aqf|  whffn  it  oamo^jo  the 

4iandBof_Wilkinsoa  &  Cooke  as  aforesaid,  boredatfijmJJie  26t^.(Uj^ 

Bulk  V.  HelntTTe,  3  Sudf .  481 ;  Hdt  v.  Bow,  U  S.  T.  472 ;  Chainbera  v.  Uninn 
Bank,  78  Pa.  S06;  in  which  caiet  it  wm  held  that  momj  paid  under  a  fiirgeil  in-' 
daTHment  might  t>e  recovered  bj  the  drawee  from  an  Innocent  holder  for  Talue,  a* 
haring  been  paid  nnder  a  mUtake  of  &ct.  Bnt  lee  Stont  o.  Benoiat,  2&  llo.  277, 
eMbv,  and  coat.  Leather  s.  Slmpeon,  L.  B.  11  Eq.  308 ;  Hoffman  v.  MUw.  B»nk,  13 
Wa.lL  IBl ;  Firtt  Bank  v.  Barkbam,  82  lOoli.  828 ;  Craig  v.  Sibbett,  IC  Pa.  288.  - 
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(tf  Mareh^  1788.  the  da,v  of  makiiii^  the  eanie.  "  And  that  after  it  so 
cam«  to  and  whilst  it  remained  in  the  bands  of  Wilkinson  &  Cooke, 
the  stud  date  of  the  sud  bill,  without  the  autboritj  or  privitj  :f  the 
defendant,  vas  altered  by  some  person  or  persons  to  the  jurors  afore- 
said unknown  from  the  26th  day  of  Maroh,  178S,  to  the  20th  day  of 
March,  1788.  That  the  words  "June  23d,''  at  the  top  of  the  bill,  we^fi. 
there  inserted  to  mark  that  it  would  become  due  and  payable  on  the 
28d  of  Jane  next  after  the  date ;  and  that  the  alteration  hereinbofore\ 
mentioned,  and  the  blot  upon  the  date  of  the  bill  of  exchange,  now 
produced  and  read  in  evidenoe,  were  on  the  bill  of  exchange  when  it  I 
was  carried  to  and  came  into  the  hands  and  possession  of  the  plainti^  | 
That  the  bill  of  exchange  was  on  the  23d  of  June,  and  also  on  the 
28th  of  June,  1788,  presented  to  the  defendant  for  payment ;  on  each 
of  which  days  respectively,  he  refused  to  pay.  The  verdict  also 
stated  that  the  bill  so  produced  to  the  jnry  and  read  in  evidence  was 
the  same  bill,  upon  which  the  pluntifb  declared,  Jbc 

This  case  was  argued  in  Hilary  term  last,  by  Wood  for  the  plaintiff, 
and  Jfin^oy  for  the  defendant ;  and  again  on  this  day  by  Chambre  for 
the  plaintiffs,  and  Er»kin6  for  the  defendant. 

For  the  plaintiffs,  it  was  contended  that  they  were  entitled,  notwith- 
standing the  alteration  in  the  bill  of  exchange,  to  recover  according 
to  the  troth  of  the  case,  which  is  set  forth  in  the  second  count  of  the 
declaration,  viz.,  upon  a  bill  dated  the  26th  March,  which  the  special 
verdict  finds  was-  in  point  of  fact  accepted  by  the  defendant.  More 
especially  as  it  is  clear  that  the  plaiutiffi  are  holders  for  a  valiEble 
consideration,  and  had  no  concern  whatever  in  the  fraud  that  was 
meditated,  supposing  any  auoh  appeared.  The  only  ground  of  objec- 
tion which  can  be  suggested  is  upon  the  rule  of  law  relative  to  deeds, 
by  which  they  are  absolutely  avoided,  if  altered  even  by  a  stranger  in 
any  material  part,  and  upon  a  supposed  analogy  between  those  instru- 
ments and  bills  of  exchange.  But,  upon  investigating  the  grounds  on 
which  the  rule  stands  as  applied  to  deeds,  it  will  be  found  altogether 
inapplicable  to  bills ;  and,  if  that  be  shown,  the  objection  founded  on 
the  supposed  analogy  between  them  must  fall  with  it.  The  general 
rule  respecting  deeds  is  laid  down  in  Pigot's  Case,'  where  moat  of  the 
authorities  are  collected ;  from  thence  it  appears  that  it  a  deed  be 
altered  in  a  material  point  even  by  a  stranger,  without  the  privity  of 
the  obUgee,  it  is  thereby  avoided ;  and  if  the  alteration  be  made  by 
the  obligee,  or  with  his  privity,  even  in  an  immaterial  part,  it  will  also 
■void  the  deed.  Now  that  tt  confined  merely  to  the  case  of  deeds, 
■nd  does  not  in  th*  terms  or  principle  of  it  apply  to  any  other  instni.     ,  ' 

1 11  Co.  r. 
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ments  not  execated  with  the  same  Bolemnity.  There  are  many  formi 
reqoiaite  to  the  validity  of  a  deed,  which  were  origin&lly  of  great  im- 
portanoe  to  mark  the  solemnity  and  notoriety  of  the  traosaction;  and 
on  that  soconnt  the  graDteea  always  were,  and  still  are,  entitled  to 
many  priril^^  over  the  holders  of  other  inBtrameats.  It  was  there- 
fore reasonable  enough  that  the  party,  in  whose  possession  it  was 
lodged,  should,  oa  account  of  its  superior  authenticity,  be  bound  to 
preserve  it  entire  with  the  striotest  attention,  and  at  the  peril  of  \ca- 
ing  the  benefit  of  it  in  the  case  of  any  material  alteration  even  by  • 
■tranger.  And  that  he  is  the  better  enabled  to  do  from  the  nature  of 
the  instrument  itself  which  not  being  of  a  negotiable  nature  is  not 
likely  to  meet  with  any  mutilation,  unless  through  the  fraud  or  ncgli- 
genoe  of  the  owner ;  whereas,  bills  of  eichange  are  negotiable  instru- 
ments, and  are  perpetually  liable  to  acddenta  in  the  course  of  changii^ 
hands,  from  the  inadvertence  of  those  by  whom  they  are  negotiated, 
without  any  poesibility  of  their  being  discovered  by  innocent  indor- 
sees, who  are  ignorant  of  the  form  in  which  they  were  originally 
drawn  or  accepted.  And  the  present  is  a  strong  instance  of  that ; 
for  the  plaintiffs  cannot  be  said  to  be  guilty  of  negligence  in  not  in 
quiring  how  the  blot  came  on  the  bill,  which  mere  accident  migV.i 
have  occasioned.  That  the  same  reasons  npon  which  the  decisions 
of  the  courts  npon  deeds  have  been  grounded  will  not  support  such 
judgments  upon  bills,  will  beet  appear  by  referring  to  the  authorities 
themselves.  When  a  deed  is  pleaded,  there  must  be  a  profert  in 
cwfom,  unless  as  in  Read  «.  Brookman  ^  it  be  lost  or  destroyed  by 
accident,  which  must  however  be  stated  in  the  pleadings.  The  reason 
of  which  is  that  anciently  the  deed  was  actually  brough:  into  court 
for  the  purpose  of  inspection ;  and  if,  as  is  said  in  10  Co.  S2,  b,  the 
fudges  found  that  it  had  been  rased  or  interiined  in  any  material  part, 
ihey  adjudged  it  to  be  void.  Now,  as  that  was  the  reason  why  a  deed 
was  required  to  be  pleaded  with  a  profert,  and  as  it  never  was  neces- 
sary to  make  a  pro/at  of  a  bill  of  exchange  in  pleading,  it  f  urniahes 
ft  strong  argument  that  the  reason  applied  solely  to  the  case  of  deeds. 
So  deeds  in  which  were  erasures  were  held  void,  because  they  ap- 
peared  on  the  face  of  them  to  be  snspioious,  13  Vin.  Abr.  lit.  Faits, 
87,  S8;  Bro.  Abr.  Futs,  pi.  11,  referring  to  44  £d.  S,  42.  Nor  could 
the  suppodtion  of  fraud  have  been  the  ground  on  which  that  mle  was 
founded  with  respect  to  deeds;  for  in  Moor,  85,  pi.  116,  a  deed  which 
had  been  rused  was  held  void,  although  the  party  himself  who  made 
it  had  made  the  erasure,  which  was  permitting  a  party  to  avail  hint' 
•elf  of  his  own  fraud.    Bnt  it  is  impossible  to  contend  ttit  tbc  role 
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can  be  carried  to  the  same  extent  as  to  billa ;  nor  is  it  denied  bat  that, 
if  the  blot  here  had  been  made  hj  the  acceptor  himself,  he  would  still 
have  been  boniid.  In  Eeilw.  162,  it  ia  said  that,  it  A.  be  bound  to  B. 
in  £20  and  B.  rase  oat  £10,  all  the  bond  ia  void,  although  it  ia  tor  the 
advantage  of  the  obligor ;  and  even  where  an  alteration  in  a  deed  wai 
made  by  the  consent  of  both  the  parties,  still  it  was  held  to  avoid 
it.  2  Rol.  Abr.  29,  letter  U,  pi.  6.  [Lobd  Esitton  observed  that 
there  had  been  decisions  to  the  contrary  since.]  Fraad  could  not  Im 
the  principle  on  which  those  cases  were  determined ;  whereas,  it  is  the 
only  principle  on  which  the  rnle  contended  for  can  be  held  to  extend 
to  bills  of  exchange,  bat  whicb  is  rebatted  in  the  present  case  by  ibt 
facts  found  in  the  special  verdict  According  to  the  same  strictness, 
where  a  mere  mistake  was  corrected  in  a  deed,  and  not  known  by 
whom,  it  was  held  to  avoid  it  2  Rol.  Abr.  29,  pi,  6.  And  it  does 
not  abate  the  force  of  the  argument  that  the  law  is  relaxed  in  these 
respects  even  as  to  deeds,  for  the  qneBtion  still  remains  whether  at 
any  time  bills  of  exchange  were  constroed  with  the  same  rigor  as 
deeds.  The  principle  upon  which  all  these  oases  relative  to  deeds  was 
toanded  was  that  nothing  conld  work  any  alteration  in  a  deed,  except 
another  deed  of  equal  aathentioity.  And,  as  the  party  who  had  pos- 
session of  the  deed  was  boand  to  keep  it  seoarely,  it  might  well  be 
presumed  that  any  material  alteration  even  by  a  stranger  was  with  bis 
connivance,  or  at  least  throi^h  his  cnlpable  neglect  In  many  of  tha 
cases  upon  the  alteration  of  deeds,  the  form  of  the  issue. has  weighed 
with  the  conrt ;  as  in  1  Rol,  Rep,  40  [which  is  also  cited  in  Pigot's  Case, 
11  Co,  27],  and  Miohael  v.  Soockwith,'  in  both  which  cases  the  altera 
tion  was  after  plea  pleaded ;  and  on  that  ground  the  court  held  it  was 
still  to  be  considered  as  the  deed  of  the  party  on  non  est  factum.  Kow 
tbe  form  of  the  issue  in  actions  upon  deeds  and  those  upon  bills  is 
very  different ;  in  the  one  case,  the  issue  simply  is  whether  it  is  the  deed 
of  the  party  which  goes  to  the  time  of  the  plea  pleaded,  as  appears 
from  the  case  before  cited,  and  from  6  Co.  119  b,  &  Dy.  59;  bnt  here 
the  issue  is  whether  the  defendant  promised  at  the  time  of  the  accept* 
ance  to  pay  the  contents.  Tbe  form  of  the  issue  is  upon  his  promiHe, 
aridng  by  impUcation  of  law  from  the  act  of  acceptance,  which  ia 
foand  as  a  fact  by  the  special  verdict  agreeable  to  the  bill  declared 
on  in  the  second  count  And  in  no  instance,  where  an  agreement  is 
proved  merely  as  evidence  of  a  promine,  is  the  party  precluded  from 
showing  the  truth  of  the  case.  Xof,  only  therefore  the  forms  of 
pleading  are  ditEerent  in  the  two  eases;  bnt  the  decisions  which  have 
been  made  apon  deeds  from  vbeaoe  the  role  oontended  for  as  to 
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eraanres  tnd  tlterotioiu  is  extracted  &re  altogether  in^plioable  to 
bills.  The  reasons  for  such  rigoroos  strictness  in  the  one  case  do  not 
wdat  in  the  other.  On  the  ooutrary,  all  the  oases  upon  bills  have  pro- 
ceeded upon  the  most  liberal  and  equitable  primnpleB  with  respect  to 
innocent  holders  for  a  valuable  conuderation.  The  case  of  Minet  ti. 
Gibson  goes  much  further  than  the  present ;  for  there  this  court,  and 
sfterwards  the  House  of  Lords,  held  that  it  was  oompetent  to  inquire 
into  cironmstanoes  extraneous  to  the  bill,  in  order  to  arrive  at  the  truth 
of  the  transBotion  between  the  parties,  although  such  circnmstancea 
operated  to  establish  a  different  contract  from  that  which  appeared 
upon  the  face  of  the  bill  itself.  Whereas,  the  evidence  ^veu  in  this 
case,  and  the  facts  found  b;  the  special  verdict,  are  in  order  to  show 
what  the  bUl  really  was ;  which  it  is  competent  for  these  parties  to  do 
against  whom  no  fraud  can  be  impnted,  if  aaj  exist.  If  the  blot  had 
fallen  on  the  paper  hy  mere  accident,  it  cannot  be  pretended  that  it 
would  have  avoided  the  bill;  and  non  conttat  upon  this  finding  that  it 
did  not  BO  happen.  £ven  if  felony  were  committed  by  a  third  person, 
through  whose  hands  the  bill  passed,  although  that  party  i!oulii  not 
recover  upon  it  himself,  yet  his  crime  shall  not  afFeot  an  innocent 
party,  to  whom  the  bill  is  indorsed  or  delivered  for  a  valuable  con- 
sideration. In  Miller  o.  Race,  where  a  bank-note  had  been  stolen,  and 
afterwards  passed  bona  Jide  to  the  pltuntiS,  it  was  held  that  he  might 
recover  it  in  trover  against  the  person  who  had  stepped  it  for  the  real 
owner.  And  the  same  point  was  held  in  Peacock  v.  Rhodes,  where 
the  bill  was  payable  la  order.  Agiun,  in  Price  u.  Neale,  it  was  held 
that  an  acceptor,  who  had  paid  a  forged  bUI  to  an  innocent  indorsee, 
could  not  recover  back  the  money  from  him.  Now,  if  it  be  no  answer 
to  an  actios  upon  a  bill  against  the  acceptor,  to  show  that  it  was  a 
forgery  in  its  original  making,  by  a  third  person's  having  feigned  the 
handwriting  of  the  drawer,  still  less  ought  any  subsequent  attempt  at 
forgery,  even  if  that  had  been  found  which  is  not  to  weigh  ngtunst  an 
innocent  holder.  But  it  would  have  been  impossible  to  have  recovered 
in  any  of  these  cases,  if  the  deed  had  been  foi^d  in  any  ruapeot  even 
by  strangers  to  it,  which  shows  that  these  several  instruments  cannot 
ht  governed  by  the  same  rules.  And  so  little  have  the  forms  of  bills 
of  exchange  and  notes  been  observed,  when  put  in  opposiUon  to  the 
troth  of  the  transaction,  that  in  Russell  v.  Langstaffe  the  court  held,  in 
order  to  get  at  the  justice  of  the  case,  that  a  person  who  had  indorsed 
his  name  on  blank  checks  which  he  had  intrusted  to  another  was 
liable  to  an  indorsee  for  the  sums  for  which  the  notes  were  afterwards 
drawn  ;  and  yet  the  form  of  pleading  supposes  the  note  te  have  been  a 
perfect  instrument,  and  drawn  before  the  indorsement.  But  the  caw 
which  is  most  immediately  in  point  to  the  present  is  that  of  Price  n. 


-c  by  Google 


0MJF.  XV.]  MASTKB  Ain>  0IHXB8   V.   UILUES.  488 

Slinte.^  There  a  bill  vas  drawn  payable  to  the  Ist  of  J&naaty :  the  per. 
■on  npon  whom  it  vas  drawn  aooepted  it  to  be  paid  the  lat  of  March ; 
the  holder  epon  the  bills  being  brought  back  to  him,  percuirliig  thia 
enlarged  aoceptance,  struck  out  the  let  of  Marob,  and  put  id  the  Ist  ot 
Jannary ;  and  then  sent  the  bill  to  be  pud,  which  the  acceptor  refused. 
Whereupon,  the  payee  struok  out  the  let  of  January,  and  pnt  in  the 
1st  of  March  agun.  And  in  an  action  brought  on  this  bill  the  que*- 
tkn:  was,  whether  these  alterations  did  not  destroy  it.  And  it  wai 
ruled  they  did  not.  This  ease  therefore  has  settled  the  doubt ;  and 
hSTiug  never  been  impeached,  hut  on  the  contrary  recognized,  as  far 
as  general  opinion  goes,  by  having  been  inserted  In  every  Hubeequent 
treatise  npon  the  subject,  it  seems  to  hare  been  acted  on  ever  since. 
And  it  would  be  highly  mischievous  if  the  law  were  otherwise ;  for 
however  negligent  the  owner  of  a  deed  may  be  supposed  to  be,  who 
lets  it  out  of  his  posseasian,  the  holder  of  a  bill  of  exchange  is  by  the 
ordinary  course  of  such  transactions  obliged  to  trost  it  even  in  the 
hands  of  those  whose  interest  it  is  to  avail  themselves  of  this  sort  of 
objection.  For  it  is  most  usual  for  the  bill  to  be  left  for  ncoeptance, 
and  afterwards  for  payment  in  the  hands  of  the  acceptor,  who  msy  be 
tempted  to  put  such  a  blot  on  the  date  as  may  not  be  observed  at  the 
Ijme,  through  the  confidence  of  the  partieb.  But,  even  if  the  altera- 
tion should  be  considered  as  having  destroyed  the  bill,  why  may  not 
evidence  be  given  of  its  oouteuts  upon  the  same  principle  as  governed 
the  case  of  Read  v.  Brookmim,*  where  it  was  held  that  pleading  that 
a  deed  is  lost  by  time  and  accident  supersedes  the  necessity  of  a 
profert.  But  at  any  rate  the  plaintifEs  are  entitled' to  recover  on  the 
general  counts  for  money  paid,  and  money  had  and  received,  on  the 
authority  of  Tatlock  v.  Harris ;  *  for  though  it  is  not  expressly  stated 
that  BO  much  money  was  received  by  the  defendant,  yet  that  is  a  neoe». 
sary  inference  from  tfae  fact  of  acceptance  which  ia  found. 

For  the  defendant,  it  was  contended  that  the  broad  principle  of  law 
was,  that  any  alteration  of  a  written  instrument  in  a  material  part 
thereof  avoided  such  instrument ;  and  that  the  rule  was  not  merely 
confined  to  deeds,  though  it  happened  that  the  illustration  of  it  was  to 
be  found  among  the  old  cases  upon  deeds  only,  because  formerly  most 
written  undertakings  and  obligations  were  in  that  form.  This  principle 
of  law  was  founded  in  sound  sense ;  it  was  calculated  to  prevent 
fraud,  and  deter  men  from  tampering  with  written  securities ;  and  it 
would  be  directly  repugnant  to  the  policy  of  such  a  law  to  peimit  tlie 
holder  of  a  bill  to  attempt  a  frand  of  this  kind  with  impunity,  which 
would  be  the  case  if,  after  being  detected  in  the  attempt,  he  were  not 
1  3  HriL  c.  10,  L  2S.  ■  8  T.  R.  IfiL  *  8  T.  R.  VL 
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V)  be  in  a  wane  sitaatioo  than  he  vas  before.  It  nay  differeiioe  were 
TO  be  made  betveen  billi  of  ezohaage  and  deeds,  it  shoald  rather  be 
M  enforce  the  rule  with  greater  atrictneaB  as  to  the  former ;  for  it 
ironld  be  atrange  that,  because  they  were  more  open  to  fraud  from  the 
droumatance  of  pawing  throng  many  hands,  the  law  ahonld  relax  and 
open  a  wider  door  to  it  than  in  the  ease  of  deeds,  where  f  rattd  was  not 
BO  likely  to  be  practised.  The  principle  laid  down  in  Ingot's  Case  is 
not  dispDted,  as  applied  to  dee^.  But  the  first  answer  attempted  to 
be  given  is  that  the  role  as  to  deeds  is  sui  generia,  and  does  not 
extend  to  other  ingtruments  of  an  inferior  nature,  because  it  arisea 
from  the  solemn  sanction  attending  the  execution  of  instmmenta  nnder 
seal.  As  to  this,  it  is  sufficient  to  say  that  no  such  reason  is  suggested 
in  any  of  the  books ;  bnt  the  rule  stands  upon  the  broad  ground  of 
policy,  which  applies  at  least  as  strongly  to  bills  as  to  deeds,  for  the 
reason  above  given.  Then  it  is  sud  that  there  is  a  material  distinction 
between  the  several  issues  in  the  two  oases.  But  the  difierence  is 
more  in  words  thim  in  sense :  the  substance  of  the  issue  in  both  caaea 
is  whether  in  point  of  law  the  party  be  liable  to  answer  upon  the 
instnunent  declared  on ;  and  therefore  any  matter  which  either 
avoids  it  ab  initio,  or  goes  in  discharge  of  it,  may  be  shown  as  much 
in  the  one  case  as  in  the  other.  Upon  non  e»t  factum,  the  qaeation  is 
whether  in  law  the  deed  produced  in  evidence  be  the  deed  of  the 
party;  so  on  non  OBUVmptit  the  question  is  whether  the  bill  given  in 
evidence  be  in  point  of  law  the  bill  accepted  by  the  defendant,  be- 
vause  the  promise  only  arises  by  implication  of  law  upon  proof  of  the 
acceptance  of  the  identical  bill  accepted,  and  ^ven  in  evidence.  Now, 
neither  of  the  counts  in  the  declaration  was  proved  by  the  facts  found. 
For,  in  the  first  oonnt,  the  bill  is  dated  the  20th  of  March ;  but,  as 
there  is  no  evidence  of  the  defendant's  having  accepted  suoh  a  bill,  of 
course  the  plaintiffs  are  not  entitled  to  recover  on  that  count.  Neither 
can  they  recover  on  the  second;  because,  though  it  is  found  that  he 
accepted  a  bill  dated  the  26th  of  March,  as  there  stated,  yet  inaamach 
aa  the  hill  stated  to  have  been  prodnced  in  evidence  to  the  jury  is 
dated  the  20th,  of  course  the  evidence  did  not  support  the  count. 
With  respect  to  the  oases  cited  of  bills  of  exchange  having  been 
always  oongtrued  by  the  most  liberal  principles,  and  particularly  in 
the  esse  of  Minet  V.  Gibson,  the  same  answer  may  be  given  to  all  (d 
them,  which  is  that,  so  fitr  from  the  original  contracts  having  been 
attenpted  to  he  altered,  all  those  actions  were  brought  in  order  to 
enforce  the  observance  of  them  in  their  genuine  meaning  against  the 
party,  who,  in  the  latter  case  particularly,  endeavored  by  a  triok  to 
avade  the  contract.  Whereas,  here  the  contract  has  been  substantiallj 
altered  1^  the  parties  who  endeavor  to  enforoe  it,  or  at  leaat  by  thoM 
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whom  th«y  represent,  sni  from  whom  tbey  derive  title.  Then  the 
cue  in  Mollof  of  Price  ti.  Shnte  is  ohiefly  relied  on  bjr  the  plunlifb, 
to  which  serentl  answers  may  be  given.  First,  the  authenticity  of  it 
may  be  qneslioDed ;  for  it  is  not  to  be  found  in  any  reports,  althoogh 
diere  are  several  contemporaneous  reporters  of  that  period.  In  tfao 
■mt  place,  the  bill,  as  originally  drawn,  was  not  altered  upon  the  fnoe 
of  it ;  and  therefore,  as  i^iost  all  oiher  persons  at  least  than  tne  a^- 
oeptorj  it  might  still  be  enforced.  But  principally  it  does  not  appeu 
but  that  the  action  was  broi^;ht  against  the  drawer,  who,  as  the  acceptor 
bad  not  accepted  it  according  to  the  tenor  of  the  bill,  was  clearly 
liable ;  as  the  payee  was  not  bound  to  abide  by  the  enlarged  accept 
anoe,  bnt  might  consider  it  as  no  acceptance  at  alL  Then,  if  this  bill 
be  void  for  this  fraud,  no  evidence  oonid  be  given  to  prove  its  con- 
tents, as  in  the  case  of  a  deed  lost,  because  in  that  there  is  no  frand. 
Bat,  even  if  any  other  evidence  might  have  been  ipven,  it  is  sufficient 
to  say  that  in  this  case  there  was  none.  And  as  to  the  common  connte, 
if  the  general  principle  of  law  contended  for  applies  to  bills  of  ex- 
change, it  wLU  prevent  the  pluntifEs  from  recovering  in  sny  other 
ahafe,  Bewdes  which,  it  is  not  stated  tbat  the  defendant  has  received 
any  oonuderation,  apon  which  ground  the  case  of  Tatlook  v.  Harris 
waa  decided. 

In  reply,  it  was  uiged  that  the  Issue  was  not  whether  the  defendant 
had  accepted  this  bill  in  the  state  in  which  it  was  shown  to  the  jury, 
bnt  whether  he  had  promised  to  pay  in  oonsequence  of  having  accepted 
a  tull  dated  the  26th  March,  drawn  by,  Ac ;  and,  those  facte  being 
found,  the  promise  necessarily  arises.  It  is  said  that  the  policy  of 
the  law  will  extend  the  same  rule  to  the  avoidance  of  bills  of  exchange, 
which  have  been  altered,  as  to  deeds ;  because  there  is  even  greater 
reason  to  gnard  agunst  franduleot  alterations  in  the  former  than  in 
lbs  latter  case.  To  which  it  may  be  answered  that  the  foundation  of 
the  rule  fails  in  this  case ;  for  no  fraud  is  found,  and  none  can  be  pre- 
sumed ;  and  it  is  admitted  that,  if  the  blot  had  been  made  by  accident, 
it  would  not  have  avoided  the  bill,  and  nothing  is  stated  to  show  that 
it  was  not  done  by  aoddent.  Besides,  the  policy  of  the  law  b  equally 
urgent  in  favor  of  the  plainUfis,  it  being  equally  politic  to  compel  a 
performance  of  honest  engagements.  Here  the  defendant  is  only  r» 
quired  to  do  that  which  in  fact  and  in  law  he  has  promised  to  do ; 
Bad,  if  he  be  not  liable  on  this  contract,  he  nill  be  protected  in  wiUt- 
holding  payment  of  that  money  which  he  has  received,  and  which  by 
the  nature  of  hts  engagement  be  undertook  to  repay.  Ko  answer  has 
seen  given  to  the  case  cited  from  Molloy ;  for,  though  the  case  is  not 
reported  in  any  other  book,  it  bears  every  mark  of  autheoUoity,  bj 
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DO^g  the  n&mes  of  the  parties,  the  ooort  in  whioh  it  wu  determised, 
sad  the  time  of  the  decision ;  and  it  has  been  adopted  by  sabseqnent 
wiitera  on  the  same  anbject.  Agun,  the  alteration  there  was  full  as 
important  as  this,  for  it  eqaally  tended  to  aooelerate  the  day  of  pay- 
ment ;  and,  lastly,  it  is  not  denied  bat  that  the  action  might  have  been 
maintained  on  the  bill  against  any  other  person  than  the  acceptor, 
which  is  ao  admisdon  that  the  policy  of  the  law  does  not  attach  so  as 
to  avoid  snoh  iDstrameats  npon  any  alteration,  for  otherwise  it  wonld 
bare  avoided  the  bUl  agunst  all  parties. 

LoBD  KzNTOiT,  C.  J.  The  question  is  not  whether  or  not  anutheri 
aotioD  may  not  be  framed  to  give  tbe  plaintifb  some  remedy,  bni 
whether  this  action  can  be  snstuned  by  these  parties  on  this  iustral 
tnent.  For  the  instrnment  is  tbe  only  mean  by  whioh  they  can  derivJ 
a  right  of  aotioo.  The  right  of  action,  which  snbaiBted  in  favor  ofl 
Wilkinson  A  CJooke,  conld  not  be  transferred  to  the  plainlib  in  any' 
Other  mode  than  this,  inasmnch  as  a  chose  in  action  is  not  assignable  at 
lav.  No  case,  it  is  tme,  has  been  cited  either  on  one  side  or  tbe  other  ez> 
oept  that  in  Molloy,  of  which  I  shall  take  notice  hereafter,  that  decides 
the  question  before  ns  in  the  identical  case  of  a  bill  of  exchange. 
But  cases  and  prindples'have  been  cited  at  the  bar,  which,  in  point  of 
law  as  well  as  policy,  onght  to  be  applied  to  this  case.  That  the  altera- 
tion in  this  instrument  would  have  avoided  it,  if  it  had  been  a  deed, 
no  person  can  doubt.  And  why  in  point  of  policy  would  it  have  had 
that  effect  In  a  deed  t  Because  no  man  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud,  without  mnning  any  ri«k  of  losing  by  the 
event  when  it  is  detected.  At  the  time  when  the  cases  cited  of  deeds 
were  determined,  foigery  was  only  a  misdemeanor :  now  the  punish- 
ment of  the  law  might  well  have  he«a  considered  ss  too  little,  unless 
the  deed  also  were  avoided ;  and,  therefore,  the  penalty  for  committing 
such  an  offence  was  compounded  of  those  two  circnmstances,  the  pan- 
ishment  for  the  misdemeanor  and  the  avoidance  of  the  deed.  And 
though  the  punishment  has  been  since  increased,  the  prindple  still 
remains  the  same.  I  lay  out  of  my  consideration  all  the  cases  where 
the  alteration  was  made  by  accident ;  for  here  it  is  stated  that  thil 
alteration  was  made  while  the  bill  was  in  the  possession  of  Wilkinson 
A  Cooke,  who  were  then  entitled  to  the  amount  of  it,  and  from  whom 
the  plaintiffi  derive  title,  and  it  was  for  their  advantage  (whether  ntore 
or  less  is  immaterial  here)  to  aooelerate  the  day  of  payment,  which  in 
this  commercial  country  is  of  the  utmost  importance.  The  cases  cited, 
which  were  all  of  deeds,  were  deoidons  which  applied  to  and  embraced 
the  simplicity  of  all  the  transactions  at  that  tiroo ;  for  at  that  time 
ilmost  all  written  engagements  were  by  deeds  only.  Therefore,  those 
leeidona  which  were  indeed  confined  to  deed  applied  to  tbe  then 
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Jtate  of  affidn ;  but  thejr  Mtabliah  this  principle,  tbat  all  written  ia 
■tmmenti  which  were  altered  or  erued  shonld  be  thereby  avoided. 
"nien  let  ub  see  whether  the  policy  of  the  law,  and  some  later  casea, 
do  not  extend  this  doctrine  farther  than  to  the  case  of  deeds.  It  is  of 
the  greatest  importanoe  that  these  inatnimeDti,  which  are  ciroulated 
thronf^ont  Europe,  shonld  be  kept  with  the  atmost  parity,  and  that  the 
sanctions  to  preserve  them  from  fraud  ahonld  not  be  lesseiied.  It  was 
donbted  so  lately  as  in  the  reign  of  Geoige  the  First,  in  Ward's  CMa,* 
whether  forgery  coold  be  committed  in  any  instmment  leas  than  a  deed, 
or  other  instrament  of  the  like  antlientio  nature ;  and  it  might  equally 
faava  been  decided  there  tliat,  as  none  of  the  preceding  determinations 
extended  to  that  ease,  the  policy  of  the  law  shonld  not  be  extended  to 
it.  But  it  was  there  held  that  the  principle  extended  to  other  instro- 
menta  as  well  as  to  deeds ;  and  diat  the  law  went  aa  far  as  the  policy. 
It  is  on  the  same  reasoning  that  I  hare  formed  my  opinion  in  the  pre*- 
ent  case.  The  case  cited  from  Molloy  indeed  at  first  made  a  different 
impreesion  on  my  nund ;  but,  on  looking  over  it  with  great  attention, 
I  think  it  is  not  applicable  to  this  case.  No  alteration  waa  there  made 
on  the  bill  itself ;  but  the  party  to  whom  it  was  directed  accepted  it 
as  payable  at  a  different  time,  and  afterwards  the  payee  struck  out  the 
mlargcd  aooeptanoe ;  and,  on  the  acceptor  refusing  to  pay,  it  is  said 
that  an  aotion  was  muntsined  on  the  bill.  But  it  does  not  say  against 
whom  the  action  was  brought ;  and  it  oonld  not  have  been  brought 
i^^ainBt  the  aooeptor,  whose  aooeptanoe  was  stmok  out  by  the  party 
himself  who  brought  tite  action.  Taking  that  case  in  the  words  of  it, 
"  tbat  the  alterations  did  not  destroy  the  bill,"  it  does  not  affeot  this 
eaae :  not  an  iota  of  the  bill  itself  waa  altered ;  but,  on  the  person  to 
whom  the  bill  waa  directed  refusing  to  accept  the  bill  as  it  was  orifp- 
nally  drawn,  the  holder  resorted  to  the  drawer.  Then  it  was  contended 
that  no  fraud  was  intended  in  this  case, —  at  least,  tbat  none  is  found ; 
but  I  think  that  if  it  had  been  done  by  aoddenti  tbat  should  have 
been  found  to  exonse  the  party,  as  in  one  of  ^e  oases,  where  the  seal 
<rf  the  deed  was  torn  off  by  an  infant.  With  respect  to  the  argnment 
drawn  from  the  form  of  the  plea,  it  goes  the  length  of  saying  that  a 
defendant  is  liable,  on  non  auatnpnt,  if  at  any  time  he  has  made  a 
promise,  notwithstanding  a  subsequent  payment ;  but  the  qnestion  is 
whether  or  not  the  defendant  promised  in  the  form  stated  in  the 
declaration,  and  the  substance  of  that  plea  is  that,  according  to  that 
form,  he  is  not  bound  by  law  to  pay.  On  the  whole,  therefore,  I  am 
of  opinion  that  this  falsification  of  the  instmment  has  avoided  it ;  and 
that,  whatever  other  remedy  the  pbuntiSs  may  have,  they  cannot  !•• 
ttmt  on  this  bill  of  exchange. 

1  2Sto.74T,aBd2LordB^n».l«L 
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AsHHiTBST,  J.  It  Beems  admitted  that^  if  this  had  been  a  deed,  the 
alteration  wonld  have  vitiated  it.  Now  I  oamiot  see  any  reason  why  tlta 
prinoiple  on  which  a  deed  would  have  been  avoided  should  not  extend 
to  the  case  of  a  bill  of  exchange.  All  written  contracts,  whether  by 
deed  or  not,  are  intended  to  be  standing  evidence  against  the  partiet 
entering  into  them.  There  is  no  mi^o  ii  parchment  or  in  wax. 
And  a  bill  of  exchange,  though  not  a  deed,  is  evidence  of  a  contract 
as  much  as  a  deed ;  and  the  printnple  to  be  extracted  from  the  case* 
oited  is  that  any  alteration  avoids  the  oonbact.  If  indeed  the  plain- 
tiffs, who  are  innooent  holders  of  this  bill,  have  been  defraaded  of 
their  money,  they  may  recover  it  back  in  another  form  of  action ;  but 
I  think  they  cannot  recover  upon  this  instrument,  which  I  consider  to 
be  a  nullity.  It  is  found  by  the  verdict  that  the  alteration  was  mad* 
while  the  bill  was  in  the  posaeraion  of  Wilkinson  A  Cooke ;  and  it 
certainly  was  far  their  advantage,  beoanse  it  accelerated  the  day  of 
payment.  Now,  upon  these  faots,  the  jnry  wonid  perhaps  have  been 
warranted  in  finding  that  the  alteration  was  made  by  them ;  at  all 
events,  it  was  their  business  to  preserve  the  bill  withont  any  alteration. 
If  Wilkinson  &  Cooke  had  brought  this  action,  they  clearly  ooold  not 
have  recovered,  beoauae  they  must  suffer  for  any  alteration  of  the  bill 
while  it  was  in  their  custody ;  then,  if  the  objection  wonld  have  pr» 
railed  in  an  action  brought  by  them,  it  must  also  hold  with  regard  to 
tlie  plaintiffs  who  derive  title  under  them.  For,  wherever  a  party 
takes  a  bill  under  such  suspicions  circumstances  appearing  on  the  face 
of  it,  it  is  his  duty  to  inijuire  how  the  alteration  was  made :  be  takes 
it  at  his  risk,  and  must  take  it  subject  to  the  same  objection  as  lay 
against  the  party  from  whom  he  received  it  Upon  the  whole,  there 
seems  to  be  no  difference  between  deeds  and  bills  of  ezehaiige  in  diis 
respect  in  favor  of  the  Iatt«r ;  but,  on  the  oontrary,  if  there  be  any 
difference,  the  objection  ought  to  prevBdl  with  greater  force  in  the 
latter  than  in  the  former ;  for  it  is  more  particularly  necessary  that 
bills  of  exchange  whieh  are  daily  cironlated  from  hand  to  hand  should 
be  preserved  with  greater  purity  than  deeds,  which  do  not  pass  in  oii^ 
culation.  It  would  be  extremely  dangerous  to  permit  the  party  to 
recover  on  a  bill  as  it  was  originally  drawn,  after  an  attempt  to  commit 
a  fraud,  by  aooelerating  the  time  of  payment.  For  these  raasona, 
tiierefore,  I  concur  in  opinion  with  my  Lord. 

Gbobx,  J.*  The  only  question  in  this  case  is  whether  there  appeal* 
oa  the  face  of  this  special  verdict  a  right  of  action  in  the  plaintiffs  on 

'  lb.  Jmtica  Bnller  thought  tha^t  the  pUintiil  wm  entitled  to  Jndginent  in  tha 
■ecoad  count,  and  aleo  upon  the  ooonti  for  mone;  paid,  and  nioiMj  bad  and  reGeiTe& 
Bii  ophiion,  which  hat  not  mat  with  faYor,  hat  baea  omitted  oa  account  ot  H»  giMl 
xigth.— En. 
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■ny  of  the  oonnti.  The  first  count  ia  on  a  bill  of  exdtange  dated  the 
80th  of  Maroh ;  bat,  there  being  no  proof  of  «aj  bill  of  th&t  date,  then 
is  elearly  an  end  of  that  ooant.  The  second  is  on  a  bill  dated  the  26th 
of  March  ;  bnt  the  defendant  objeote  to  the  plaintiffs*  reooreriDg  on 
this  count  also,  because,  the  bUt  having  been  altered  while  it  was  in  tlie 
hands  of  Wilkinson  A  Cooke,  it  is  not  the  same  bill  as  that  which  wns 
accepted ;  and  that  is  the  tme  and  only  qneedoa  in  the  cause,  H/ 
idea  if  that  the  plaintiffs'  right  of  action,  as  stated  in  this  count,  oan 
not  be  mainbuned  at  common  law,  bnt  is  supported  only  on  the  eastern 
of  merchants,  which  permits  these  particular  ohoses  in  action  to  be 
traoRferred  from  one  person  to  another.  The  plaiotifEB  as  indoraete, 
in  order  to  recover  on  this  bill,  must  prove  the  acceptance  by  the 
defendant,  the  indorsement  from  Wilkinson  &  Cooke  to  Uiem,  and  that 
this  was  the  bill  which  was  presented  when  it  became  doe.  Now,  hne 
all  this  been  proved  ?  The  bill  was  drawn  on  the  S6ih  of  March, 
payable  at  three  months'  date;  the  defendant's  engagement  by  bis 
aoceptance  was  that  it  should  be  paid  when  it  beoame  doe,  according 
to  that  date ;  but  afterwards  the  date  was  altered.  The  date  I  con- 
sider as  a  very  material  part  of  the  bill,  and  by  the  alteration  the  time 
of  payment  is  accelerated  several  days.  According  to  that  altemtion, 
the  payment  was  demanded  on  the  2Sd  of  Jane,  which  shows  that  the 
plaintiffs  considered  it  as  a  bill  drawn  the  20tb  of  March  :  then  the  bill 
which  was  produced  in  evidence  to  the  jury  was  not  the  same  bill 
which  was  drawn  by  Peel  &  Co.  and  accepted  by  the  defendant ;  and 
here  the  cases  which  were  cited  at  the  bar  apply.  Piggot's  is  the 
leading  case :  trom  that  I  collect  that  when  a  deed  is  erased  whereby 
it  becomes  void,  the  obligor  may  plead  non  ut  /"actum,  and  give  the 
matter  in  evidence,  beoanse  at  the  time  of  plea  pleaded  it  was  not  bis 
deed  ;  and,  2dly,  that  wheo  a  deed  is  altered  in  a  material  point  by 
himself,  or  even  by  a  stranger,  the  deed  tbereby  becomes  void.  Now 
the  effect  of  that  determination  is  that  a  material  alteration  in  a  deed 
causes  it  no  longer  to  be  the  same  deed.  Such  is  the  law  respecting 
deed^ ;  but  it  is  said  that  that  law  does  not  extend  to  the  case  of  a  bill 
of  exchange :  whether  it  do  or  not  must  depend  on  the  principle  on 
which  this  law  is  founded.  The  policy  of  the  law  baa  been  already 
stated  ;  viz.,  that  a  man  shall  not  take  the  chance  of  oommitting  a  fraud, 
and,  when  that  fraud  is  detected,  recover  on  the  instrument  as  it  was 
originally  made.  In  such  a  case,  the  law  intervenes,  and  says  that 
the  deftd  thus  altered  no  longer  oontiuaes  the  same  deed,  and  that  no 
person  can  maintain  an  action  open  it.  In  reading  that  and  the  other 
eases  dted,  I  observe  that  it  is  nowhere  said  that  the  deed  is  void 
merely  bocause  it  is  the  ease  of  a  deed,  but  because  it  is  not  the  same 
ieed-    A  deed  is  nothing  more  than  an  instrument  or  agreement  under 
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aeal ;  and  the  principle  of  those  oasei  U  that  aaj  alteration  tn  a  raate< 
rial  part  of  any  initrament  or  agreement  avoids  it,  beoaoBe  it  thereby 
oeaaes  to  be  the  same  instrament.  And  this  principle  is  foanded  on 
great  good  sense,  because  it  tends  to  prevent  the  party  in  whose  favor 
it  is  m-itde  from  attempting  to  make  any  alteration  in  it.  This  prin<tt- 
ple,  too,  appears  to  me  as  applicable  to  one  kind  of  instrnment  as  t-) 
another.  Bnt  it  has  been  contended  that  there  is  a  difference  between 
an  alleradon  of  bills  of  exchange  and  deeds ;  bnt  I  think  that  the 
reason  of  the  rale  affects  the  former  more  strongly,  and  the  alteration 
of  them  ahonld  be  more  penal  than  in  the  latter  case.  Supposing  a 
bill  of  exchange  were  drawn  for  £100,  and  after  acceptance  the  mim 
was  altered  to  £1000:  it  is  not  pretended  that  the  acceptor  Rhidl  be 
liable  to  pay  the  £1000 ;  uid  I  say  that  he  oannot  be  compelled  to  pay 
the  £100,  according  to  his  acoeptanee  of  the  bill,  because  it  is  not  the 
same  bill.  So,  if  the  name  of  the  payee  had  been  altered,  it  wonld  not 
have  continued  the  same  bill.  And  the  alteration  in  every  respect 
prevents  the  instrument's  continaing  the  same,  as  well  when  applied  to 
a  bill  as  to  a  deed.  It  vaa  said  that  Piggot's  Case  only  shows  to  what 
time  the  Issae  relates ;  but  it  goes  farther,  and  ehows  that,  if  the  instru- 
ment be  altered  at  any  time  before  plea  pleaded,  it  becomes  void.  It  is 
true  the  court  will  inquire  to  what  time  the  issue  relates  in  both  cases. 
Then  to  what  time  does  the  issue  relate  here?.  The  plaintiffs  in  this 
ease  undertook  to  prove  every  thing  that  would  support  the  assnmpmt 
in  law,  otherwise  the  assnmpsit  did  not  arise.  It  was  incumbent  on 
them  to  prove  that,  before  the  action  was  broi^^ht,  this  identical  bill 
which  was  produced  in  evidence  to  the  jury  was  accepted  by  the 
defendant,  presented,  and  refused  ;  but,  if  the  bill  which  was  accepted 
by  the  defendant  were  altered  before  it  was  presented  for  payment, 
then  that  identical  bill  which  was  accepted  by  the  defendant  was  not 
presented  for  payment :  the  defendant's  refusal  was  a  refneal  to  pay 
another  instrument;  and,  therefore,  the  pluntifi^s  failed  in  prov- 
ing a  necessary  averment  in  their  declaration.  If  the  bill  had 
been  presented  and  refused  payment,  and  it  had  been  altered  after 
tlio  action  was  brou^t,  then  it  might  have  been  like  the  case  men- 
tioned at  the  bar.  It  was  contended  at  the  bar  that  the  inquiry 
before  a  jury  in  an  action  like  the  present  should  be  whether  or 
not  the  defendant  promised  to  pay  the  bill  at  the  time  of  his  ac- 
ceptance ;  bnt,  granting  that  he  did  so  promise,  that  alone  will  not 
make  him  liable  unless  that  same  bill  were  afterwards  presented  to 
nim.  I  will  not  repeat  the  observations  which  have  been  already 
made  by  my  Lord  on  the  case  of  Afolloy ;  but  the  note  of  that  case  is 
a  very  short  one,  and  the  principle  of  it  is  not  set  forth  in  any  other 
book,  nor  indeed  do  the  facts  of  it  sufficiently  appear.    I  donbt  also 
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whether  it  vu  a  determination  of  thii  oonrt :  it  only  appean  that  there 
vas  a  point  made  at  nisiprius,  but  not  that  it  was  afterwards  argaed 
here.  But  it  has  been  said  that  a  decision  in  favor  of  the  plaintifi 
viU  be  the  moat  convenient  one  for  the  conunerdal  world :  but  that  is 
moob  to  be  doubted ;  for  i^  after  an  alteration  of  this  kind,  it  be  com- 
petent to  the  oonrt  to  inqnire  into  the  original  date  of  the  inatrament, 
it  wiil  also  be  competent  to  inquire  into  the  original  sam  and  the  ori- 
ginal payee,  after  they  have  been  altered,  which  would  create  much 
oonfusion,  and  open  a  door  to  fraud.  Great  and  mischievous  neglnoti 
have  already  crept  into  these  traDsaotions ;  and  I  concnre  that  kee))ing 
a  strict  hand  over  the  holders  of  bills  of  exchange  to  prevent  acy 
atiempts  to  alter  them,  may  be  attended  with  many  good  effects,  and 
Mnnot  be  productive  of  any  bad  conseqnenees,  because  the  party  who 
has  paid  a  value  for  the  bill  may  hare  reoourae  to  the  person  who  im- 
mediately received  it  from  him.  On  these  grounds,  therefore,  I  am 
of  opinion  that  the  phuntiffi  cannot  recover  on  the  second  count. 
Neither  do  I  think  that  they  can  recover  on  the  general  counts,  because 
it  is  not  stated  as  a  fact  in  the  verdict  that  the  defendant  received  the 
money,  the  ralue  of  the  Inll.  r 

Par  Otaiam.     Judgment /or  the  d^endant.^  I 

>  AiBimed  In  1  Anit.  236. 

It  U  well  KtUod,  in  kccprdancs  with  the  principal  ewe,  UiM  the  tnuufw  of  d 
bill  or  nolo  which  hu  been  materiBllj  dtered  nlttT  itt  inoe  In  >  eotDplBt«d  lUteJ 
pMwa  no  title,  STen  to  u  innoceot  holder  for  vftloe  ai  agalntt  thoie  penMU  wh<J 
tigned  the  initrumeQt  in  iti  origlnkl  itate.  Thou  penoni  ue  not  paitiei  to  thJ 
inttroiDent  which  the  holder  receired.  He  i«  not  a  putj  to  the  imtramBnt  whlchl 
titer  executed.  The  matn  qneetian  in  thli  cUu  of  caiei  hu  been  u  to  the  materiJ 
•Ut7  of  the  Kltera^on.  li 
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Patbi  :  Horat  b.  Wagner,  48  Iowa,  87S ;  Stoddard  ».  Pennlman,  108  Hau.  806; 
DniuberUnd  Bank  d.  Penniman,  1  HaliL  21S ;  Braughton  v.  Fuller,  9  Yt.  873. 

Worm  or  Nbootiabtutt  :  Soott  v.  Walker,  Dudley  (Oa.)  218;  Johnson  e. 
V.  S.  Bank,  8  B.  Hon.  810;  Belknap  e.  Nat  Bank,  100  Hait.  876 ;  Booth  b.  Fowen, 
66  N.  T.  22 ;  Fepo«)  e.  Stagg,  1  N.  A  MeC.  lOfi ;  Motehead  v.  Parkenbarg  Bank,  6 
W.  Ta.  T4.    Bat  we  Flint  b.  Craig,  69  Barb.  819. 

FoBK  OF  ItiDOMiMim :  Hinchfeld  b.  Smith,  L.  R.  1  C.  P.  840 ;  Fanner  b.  Rand, 
14  Me.  226;  16  Me.  463,  i.  a. 

Adpitiok  of  Sfxciil  ComiDBRATiox  AFTIK  "7^1.118  Bbobitbd:"  Enill  V. 
WUliami,  10  Eait,  481 ;  Wrigbt  n.  Inahaw,  1  Dowl.  x.  a.  60S  (wiaUit]. 

Adoitiok  of  Sxu.:  Fullerton  v.  Stuvea,  4  Oh.  St.  629;  Blery  b.  HalDe),  6 
Whart  668. 

IiraBKTioH  OF  "wiTBOUT  Defalgiiiok,"  fto.:  Davla  v.  Carliile,  6  Ala.  TOT. 

SioKiiDKB  OF  SoBSOBiBiva  WiTHxas:  Brackett  v.  Mountfort,  II  Ue.  116; 
BomerB.  Wallia,  lIHaH.  309;  gliaipe  v.  BagweU,  I  Der.  Eq.  116. 

Coat  Ford  b.  Ford,  17  Pick.  416. 

Joiht  to  Joihi  ahd  Siybsal  Liabiutt  :  Perriug  b.  Hone,  4  Biog.  SS;  Ham- 
phreyi  b.  GuiUow,  IS  N.  E.  886 ;  Miller  t>.  Reed,  27  Pa.  244  {umhit). 

ButieeBddy B.Bond,  19  He.  461,  centra. 

Addition  Oft  Bbmotal  of  Siohatubb  of  a  HikKiB,Ao.:  Clerk  c.  Blackalock, 
Holt,  N.  P.  474 ;  Gardner  v.  Walah,  6  E.  AB.  88  [ootmilag  Cattiin  d.  Simpson,  8  A.  ft  K. 
186);  ExparUYa.\et,2  DeO.  ft  J.  I91(«mUe}i  Haaon  n  Bradley,  II  M.  ft  W.  690 
(Mmib) ;  HcEwen  a.  Onham  (Court  of  Seaaion),  Nor.  21, 1888 ;  OUleCt  d.  Sweat,  H 
HI.  176;  Eenry  v.  Coata,  17  Ind.  161;  Bowen  v.  Briggi,  20  Ind.  189;  Hall  e>. 
HcHenry,  19  Iowa,  621 ;  Dickerman  r.  Hiner,  43  Iowa,  606 ;  Llmeetone  Btuik  v. 
Penlck,  6  Mon.  26,  82 ;  Shipp  v.  Snggett,  9  B.  Hon.  6 ;  Haakell  v.  Champion,  BO  Mo. 
136 ;  Chappell  b.  Spencer,  28  Barb.  664 ;  He  Yean  v.  Scott,  46  Bdrb.  379 ;  WalUc* 
».  Jewell,  21  Oh.  St.  163 ;  DbtU  b.  Coleman,  7  Ired.  424. 

But  iee  ooRtra,  U'Ara  v.  Wataon  (Conrt  of  Seaaion),  Jane  S,  1828;  Hontgomer/ 
R.B.  B.  Hunt,  S  Ala.  618 ;  Broughton  b.  West,  8  Ga.  246 ;  Miller  b.  >^ileT,  2-1  Midi. 
249;  Hair  b.  Demaree,  12  Wend.  468;  McCaughey  b.  Smith,  27  N.  Y.  89  (kmUc); 
BrowDeU  b.  Winnie,  20  N.  Y.  400  {tmUa) ;  Card  ,.  Miller,  3  Tli.  ft  C.  »» ;  1  Hon, 
904,  ■>  0. ;  HoDtington  b.  Finch,  3  Ob.  St.  446. 
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CoaasOTiOK  ov  a  Hibtaxb.    An  altentioc  mmd«  to  comet  >  mutiul  niitabeJ 
■ad  to  glTe  tbe  Initrament  the  form  Intended  bj  the  pullei,  bai  been  Leid  not  tol 
■Beet  It*  Tttliditr.    Jacob  v.  Hart,  B  M.  &  Sel.  142 ;  Brutt  v.  Heard,  Rj.  ft  M.  37  ;| 
Kenhaw  t>.  Cox,  8  Eip.  246;  Kn<Il  v.  WUltami,  10  Ea*t,  481 ;  Bjrom  d.  Thompion, 
U  A.  AK81;  Hamelin  n.  Bmck,  0Q.  B.SOS;  CarU*  e.  Tattcrull,  8  M.&  O.  esOi 
Hendenoa  B.  Haj  (Conrt  of  Seuion),  Feb.  30,1802;   Hanwn  r.  Crawle7,41  Oa.  808; 
Unnv  0'  Oraham,  29  Iowa,  G20;  Dukere.  Franz,  T  Bush,  278;  Hervej  n.  Harrev, 
16  Me.  867  Immble);  Hunt ".  Adami,  6  Maaa.  filO;  Amea  v,  Colbum,  11  Orav,  8V0; 
Conner  v.  BouCh,  S  Miia.  176 ;  HcBaren  o,  Critler,  68  Miia.  642 ;  Boyd  v.  O-other 
•on.  10  Wend.  98 ;  Clute  ■>.  Small,  17  Wend.  238 ;  Bowen  v.  Jewell,  2  K.  H.  Ut 
(miU*);  Cole  t>.  HHIb,  44  N.  H.  22T. 

Bnt  lee  Letcher  v.  Bate*,  S  J.  J.  M«nh.  S24  (owmibd) ;  Hunt  v.  Qray,  86  H.  J- 
881  (tmiU),  coxni. 

^y'WIf"  * '■■■^•°  "^'■•■"«  In  tbe  following  caiea,  the  alteratlona  being  ]ninia-|| 
terial  did  not  affect  the  Taliditf  of  the  bill  or  note:  Aldoni  v.  Comwell,  L.  II.  8l| 
Q.  B.  678;  Farquhar  v.  Soathey,  2  C.  &  P.  4ST ;  Simmona  v.  Taylor,  2  C.  B.  ir.  t. 
628;  4  C.B.  v.  a.  4S3,  a.  o. ;  Houghton  n.  Vrandi,  29  HI.  244;  Foote  c.  Bragg,  b 
BUcU.  868 ;  Smith  v.  Lockrldge,  B  Buih,  4S8 ;  Woodfblk  v.  Bank  of  N.  A.,  10  Buib, 
604 ;  Bachellor  p.  Prieat,  12  Pick.  S99 ;  Qranila  Co.  v.  Bacon,  16  Pick.  289 ;  Commw. 
V.  Emigrant  Bank,  9B  Uus.  12;  Herrick  n.  Baldwin,  17  Hinn.  209 ;  Mo;e  r.  Hem- 
don,  SO  Hiai.  120 ;  Bridgea  v.  Winters,  42  Mia*.  186 ;  BIrdiall  *.  Ru»ell,  20  N.  T. 
189 ;  Hubbard  >.  WiUiamion,  6  Ired.  897 ;  Dnnn  o.  Clementi,  7  Jone9,68  ;  SchiyTcr  v. 
Hawkea,  22  Oh.  St.  808;  Struthen  v.  Kendall,  41  Pa.  214  ;  Smith  v.  Smith,  1  R.  L 
SW;  Arnold  ir.  Jones,  2  B.  I.  846;  Moachet  e.  Caion,  1  BrcT.  807;  Blair  «.  Tenn. 
Bank,  11  Humph.  84;  Reed  u.  Roark,  14  Tex.  839;  Derby  v.  Thnill,  44  Tt.  418. 

Altikacioh  bt  a  Stbahobb.  In  England,  a  piaintiS  moat  preBcrve  the  IntegrityTl 
<rf  a  contnct  in  writing,  to  which  he  ia  a  party,  at  hit  periL  Daildaon  v.  Coopw,  111 
U.  ft  W.  778;  IS  M.  ft  W.  S48,  a.  a.  Accordingly,  a  material  alteration  by  a  itraDBer  1 
will  deatroy  the  preTtonaly  acquired  title  of  the  holder  of  a  bill  or  note.  l) 

In  tbe  United  States,  on  tbe  other  band,  one  who  ha*  acquired  the  title  to  a  bilffl^ 
or  note  may  treat  a  snbiequent  alteration  by  a  itranger  ai  a  nullity,  and  TeearerVt 
upon  the  inttrnment  as  if  it  retained  it*  original  pnri^.    Pienol  v.  Grimes,  80  Ind.  ]1 
129 ;  Lee  ir.  Alexander,  9  B.  Mon.  2fi  Imtmliiig  Letcher  d.  Batei,  e  J.  J.  Manh.  624) ; 
Hedlin  r.  Platte  Co.)  8  Mo.  286;  Lubberingi'.  Kohlbrecher,22Mo.  699;  Presbury  d. 
Hicbael,  88  Ho.  642;  Hont  u.  Gray,  86  N.  J.  S27 ;  "Seffv.  Homer,  OS  Pa.  827  {tenibU). 
See  alao  Pnllerton  >.  Stnrges,  4  Oh.  St  629 ;  Bigelow  o.  Stilphen,  86  TL  621 ;  Inf 
wfaid)  case*  the  court*  went  *o  far  a*  to  allow  ^e  payee  to  maintain  an  action  nponil 
a  noU  which  had  been  altered  by  a  stranger,  after  it  had  paased  from  the  hand*  oI|{ 
the  maker,  but  before  it  was  delivered  to  tbe  payee. 

LnfoOEHT  Altbbatioh  bt  thb  Holdib,  Id  thefollowing  cases,  a  material  a] 
tlon  by  the  holder  of  a  bill  or  note,  iMing  made  without  fraudulent  intention,  i 
held  not  to  prejndice  the  right  of  tbe  holder  to  t«corer  npon  the  ir 
OTiginal  stato :  Price  n.  Shate,  2  MolL  o.  10,  g  28 ;  Wheat  d.  Arnold,  8 
HorstD.  Wagner,  4S  Iowa,  878;  BoUint  tr.  BarUett,  30  Ue.  810;  Thornton  s.  Apple- 
ton,  29  He.  296;  NeTin*  D.  Degniad,  16  Mass.  486 1  Smith  d.  Durham,  8  Hek.  240; 
Willard  v.  Clarke,  T  Met.  436 ;  Van  Brunt  s.  Go9, 86  Barb.  601 ;  EoimU  v.  Kennedy, 
IS  Pa.  1S7  (criUdted  In  Fulmer  if.  Sella,  68  Pa.  S8T). 

BntseeKtanier  Meyer,  88  Iowa,  666;  Pajr  p.  Bnltb.  1  AD.  4TT ;  MUer  *.0)a» 
ted,l*Fk.l28.— Ea. 


terial  altera^)    ' 
tentian,  ^"f 
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'?>"li£.U.    IC    .{f-il^  I-/ ■^'^  ^  (^*-<^.  .. 

■(-'■•^U^'kdii  i^vJ."^.''-  CiOLLINSo.  MARTIN  amd  Otekbb. 
tliXt  (Cttu  X  C  (J  *■  *■       Ik  thb  Comkoh  Plbab,  Fbbbuabt  18,  1707./ 
■'  .'lUU-it-X,  Ci  c  f  C-  "tr^.^t        [Afwtof  ■'«  1  fiMcMfiHt  <■  PiJlw,  M8.] 
■'i^t-*-U^-ftt  Thmwhb  an  action  of  trover  for  two  bills  of  exohange  deporitcdl 
'  .a'>'(       *^*'^  ^^  deteadanta  under  the  following  circamatancea :   The  billil 
■   ■ :'        _. '     were  sent  by  the  plaintiff  to  Menra.  Nightingalea,  his  hankers,  in-l 
*'     ' ''      '  Morsed  in  blank,  in  order  to  be  reoeived  by  them  when  due,  and  to  bel 
.  ,  '     ••':•<        carried  to  bis  account.    In  the  bankers'  book,  they  were  entered  short ;  I 
and  the  balance  of  account  between  the  bankers  and  the  plfunttfE  was. 
in  fayor  of  the  latter.     The  Nightingales  being  in  want  of  moneyj 
'  ■'(  ^     deposited  the  bills  in  qnestion,  among  others,  with  the  defendants,  who- 
,  ^  '  I  ;;;      were  also  bankers,  and  gave  them  an  acknowledgment  in  writing  for! 

'    f  a  sum  of  money  received  upon  thii  deposit.     The  Nightingales  hav-) 

,  '.i  c  '-^i  ing  failed,  this  action  was  brought  to  recover  the  bills.    Eyre,  C  J.,| 
I  .-      before  whom  the  cause  was  tried  at  the  Quildhall  uttinga  after  Michael- 

mas term,  1796,  finding  upon  inquiry  that  there  was  no  evidence  to 
show  (hat  the  defendants  knew  the  circnmstanoes  under  which  the 
bills  came  into  the  hands  of  the  Nightingales,  or  the  situation  of  the  ' 
account  between  them  and  the  plaintiff,  directed  a  nonsuit.    To  set  / 
aside  this  nonsnit,  a  rule  tu'n*  having  been  obtained  upon  a  former  day,  J 

X«  Slanc  and  Palmer,  Serjts.,  in  the  eonrae  of  the  term  showed 
cause.  This  caae  may  be  decided  withonC  breaking  in  upon  the  doo- 
trine  of  pledges,  or  denying  that  bankers  are  in  some  respects  factors. 
The  fallacy  upon  which  the  motion  to  set  aside  the  nonsuits  proceeds 
is  this,  —  that  bankers  are  to  be  taken  absolutely  as  factors  in  every 
case.  To  that  extent,  however,  the  cases  have  not  gone;  thongfa, 
where  a  question  has  arisen  between  the  asugnees  of  a  banker  who 
bos  failed  and  his  customer,  the  oonrta  have  compared  the  banker 
to  a  factor,  as  in  Zinok  p.  Walker.^  The  tmalogy  does  not  hold  bfr 
tween  bills  and  goods,  for  the  possession  of  goods  does  not  vest  the 
property,  since  the  transferee's  title  can  never  be  better  than  the 
transferrer's.  But,  with  respect  to  bills,  the  whole  property  in  them 
paasea  by  indorsement;  and  it  is  unmaterial  to  the  person  who  takes 
a  lull  with  a  blank  indorsement  whether  the  title  of  him  from  whom 
he  takes  it  be  good  or  not.  This  distinAion  haa  been  aclcnowledged 
even  in  oases  where  tlie  title  to  a  bill  has  been  derived  to  the  holder, 
from  persons  who  pbtiuned  it  by  finding  or  theft.  Grant  v.  Yanghui 
and  Miller  v.  Race.  It  makes  no  difference  whether  the  oonveyance 
af  (beae  bills  was  absolnte,  or  whether  it  was  only  tub  motto  aa  to  tlM 
>  SBLIUA. 
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time  or  oonditJoni  nnder  which  they  were  to  be  held  Tbe  pluntifl 
having  parted  with  the  whole  |tropertf  in  the  bills,  and  pnt  them  into 
the  hands  of  the  Nightingales  like  a  marked  gninea  or  a  bank-note, 
the  only  question  is,  whether  the  defendants,  when  they  rooeived  them 
from  the  Nightingales,  paid  a  valaable  consideration  for  them.  That 
indeed  is  not  denied ;  bnt  the  exception  taken  is  to  the  mode  of  trans-  - 
fer.  In  fact,  the  defendant  disconnted  the  bills  for  a  part  of  the  time 
which  they  bad  to  rnn,  the  Nightingales  reserving  to  themaelvee  the 
power  of  redemption.  In  the  ease  of  Goldsmnd  and  Another  t>.  Qaden 
and  Another  in  Chancery,  13th  June,  1796,  the  plaintifi,  who  were 
brokers,  advanced  money  on  three  navy  bills  and  a  deposit  of  scrip; 
and  thongb  it  afterwards  appeared  that  both  navy  bills  and  scrip  were 
left  by  the  defendants  in  the  hands  of  the  party  depositing,  for  a  par- 
ticular porpose,  and  were  not  his  property,  bat  the  property  of  the 
defendants,  yet  on  a  bill  filed  in  eqnity,  it  was  referred  to  the  Master 
to  take  an  account  of  what  was  dne  to  the  plaintiffs,  and  an  issne  at 
law  was  refused  by  the  Chancellor,  who  thonght  the  question  too  clear 
to  be  disputed.  Vow,  as  navy  bills  pass  by  an  indorsement  in  blank, 
and  are  not  filled  np  till  the  holder  comes  for  the  money,  they  may  be 
flompared  to  bills  of  exchange  indorsed  in  blank  by  the  payee.  The 
,  only  qnestion  which  has  ever  arisen  in  cases  of  this  kind  has  been 
whether  the  holder  came  honestly  by  the  bills.  As  in  Hinton's  Case  * 
and  Crawley  c.  Crowther,*  both  dted  by  Lord  Mansfield  in  Grant  c. 
Tangban  and  Peacock  v.  Rhodes. 

Sh^herd  and  Heytoood,  Serjts.,  in  support  of  the  rule.  It  may  be 
admitted  that  there  is  a  distinction  between  goods  and  bills,  though 
not  to  the  extent  contended  for.  Generally  speaking,  the  property  in 
goods  sold  does  not  pass  by  the  sale,  where  the  vendor  is  not  entitled 
to  sell ;  but,  if  they  be  sold  in  market  overt,  it  does,  because  the  sale 
is  in  the  ordinary  course  of  trade.  9o  the  property  in  these  bills  did 
not  pass  to  the  defendants,  because  they  were  not  negotiated  in  the 
ordinary  course,  and  therefore  they  are  subject  to  the  same  restriction 
aa  goods.  It  is  true  that  the  Nightingales  themselves  gained  such  a 
property  in  these  bills  as  would  have  enabled  them  by  transfer  to  con* 
Toy  the  abeolate  property  to  a  third  person ;  bnt  they  were  not  entitled 
to  deposit  them  with  a  third  person  by  way  of  pledge.  If  the  factor, 
who  has  a  lien  npon  goods  or  bills  of  his  principal,  cannot  transfer 
tha*  lien  to  another,  Daubigny  r.  Duval,*  much  less  can  he  who  has 
DO  lien,  as  in  this  case,  create  a  lien  in  his  transferee.  The  use 
whioh  was  made  of  these  bills  was  dearly  a  fraud  in  the  Nightin- 
galei,  to  whom  they  were  remitted  for  safe  custody,  and  were  by 
(bem  entered  short  in  their  books.  An  attempt  has  been  made  to 
1  S  Shower,  8SS.  *  S  Fnem.  367.  •  6  T.  B.  SM. 
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Uk«n  bills  of  exchange  to  navy  bills ;  but  in  Macliah  v.  Ektas  *  it  vm 
held  that  a  navj  bill  woald  not  pan  trithoat  an  aangnment.  The 
D^otiabilitf  of  any  iDstrament  depends  oa  the  nature  of  the  iastm- 
ment.  Kow,  it  is  the  natnre  of  a  nary  bill  to  be  passed  withoat  any 
indorsement,  and  therefore  it  is  the  nsnal  coarse  to  pledge  them.  In 
.  Ford  V.  HopkiiiB,*  where  lottery  tickets  had  been  lodged  with  a  banker 
that  he  might  receire  the  money  dne  on  them,  it  was  held  that  he 
oonld  not  exohsnge  them.  A  bill  indorsed  in  blank  to  a  banker  is  so 
indorsed,  either  to  enable  him  to  receive  the  amount  or  to  aasign  it 
absolutely ;  third  persons  know  that  a  banker  has  these  two  powers ; 
bnt  they  also  know  that  he  has  not  the  power  to  pledge.  If,  there- 
fore, they  take  a  bill  from  a  banker  indoned  in  blank  as  a  pledge, 
they  take  it  at  their  peril,  for  the  indorsement  is  not  even  prima  fad* 
evidence  of  a  right  to  pledge.  Our.  ado,  mUt, 

The  opinion  of  the  ooart  was  this  day  delivered  by 
Etkk,  C.  J.  We  are  all  of  opinion  that  this  plaintiff  was  properly 
TionBoited ;  and  that  there  ongbt  to  be  no  new  trial.  I  have  little  to 
add  to  what  I  stated  to  be  the  gronnd  of  this  nonsnit  when  I  made 
my  report.  The  connsel  for  the  plaintiff  admitted  that  the  bankers 
might  have  sold  these  bills ;  bnt  it  was  argued  that  they  conld  not 
pledge  them,  and  the  ease  of  a  factor  pledging  the  property  of  his 
principal  was  urged  as  an  aathority,  for  it  was  said  that  bankers 
have  been  considered  as  factors.  In  qaeetinns  between  bankers,  or 
those  representing  them,  and  their  onstomers,  they  have  been  con- 
sidered to  some  pnrposes  as  factors  or  in  the  nature  of  factors ;  upon 
the  same  principle  as  in  other  cases,  between  holders  of  bills  of  ex- 
change and  acceptors,  or  the  first  indorser  of  bills  payable  to  a  man's 
own  order,  the  trnth  of  the  transactions  between  them  has  been  allowed 
to  be  entered  into  to  destroy  the  prima  facie  consideration  of  a  bill, 
the  supposed  valne  received.  But  no  evidence  of  want  of  considera- 
tion, or  other  ground  to  impeach  the  apparent  value  received,  wi 
ever  admitted  in  a  case  between  such  an  acceptor  or  drawer,  and 
third  person  holding  the  bill  ibr  value.  And  the  rale  is  so  strict  that 
'.t  will  be  presumed  that  he  does  hold  for  value  nntil  the  contrary 
•ppears.  The  onut  probandi  lies  on  the  defendant.  If  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then  indeed  he  is  in 
privity  with  the  first  holder,  and  will  be  affected  by  every  thing  which  \._ 
would  afiect  that  first  holder.  This  all  proceeds  upon  an  argumentum  ^ 
ad  hominem :  it  is  saying,  you  have  the  title,  but  yon  shall  not  be  heard 
in  a  court  of  justice  to  enforce  it  agunst  good  faith  and  conscience. 
In  strict  law,  and  with  respect  to  third  persons,  bankers  do  not  at  all 

^  6ar«r>  78,  ■  1  SsUt.  388. 
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revemblfl  faoton ;  nor  will  the  rule  tbat  facton  c&onot  pledge  apply 
to  the  oaM  of  a  banker  pledging  indorsed  bills.  That  rale  is  gronoded 
on  the  Btrict  rule  of  property:  the  goods  are  not  the  factor's,  and 
therefore  he  cannot  pledge  them.  He  majr  sell  them,  beoause,  thon^ 
*iiej  are  not  hia,  he  is  intmated  to  sell  tbem  for  his  principnl.  He 
msnagea  the  sale,  hut  it  is  his  prinoipal  who  through  him  sells  th^ro. 
For  the  purpose  of  rendering  bills  of  exobange  negotiable,  the  right  of 
property  in  them  passes  with  the  bills.  Every  header  with  the  bills 
takes  the  property,  and  his  title  is  stamped  npon  the  bills  themselves. 
The  property  and  the  pMsession  are  inseparable.  This  was  necessary 
to  make  them  negotiable,  and  in  this  respeot  they  difFer  essentially 
from  goods  of  whioh  the  property  and  powesdon  may  be  in  different 
persons.  The  property  pasung  with  the  posseBsion,  it  is  admitted 
that  a  banker  who  receives  indorsed  bills  frum  his  oastomers,  to  be  got 
in  when  dne  sod  earned  to  his  aocoant,  may  discount  or  sell  them. 
Why  may  he  not  pledge  them  1  Either  is  a  breach  of  the  confidence 
reposed  in  him.  He  may  sell  beoanse  the  property  has  heeu  intrusted 
to  him,  and  he  may  pledge  for  the  same  reason  ;  for  he  who  has  the 
property  has  a  dispoaing  power,  and  the  law  has  not  limited  it  to  he 
need  in  any  partioutar  manner.  Perhaps  the  oonfldenoe  reposed  in 
hankers  may  be  abused,  and  it  might  be  wished  that  they  ooald  be 
restrained  from  abusing  their  trust.  But  an  arbitrary  restriction  otin- 
not  be  imposed  ;  any  restriotion  would  possibly  check  the  facilityof 
negotiation.  As  in  oases  of  other  property  we  say  caveat  emptor,  so 
in  this  partionlar  case  we  may  ssy  to  the  customer  who  prefers  to 
entrust  his  banker  with  his  Inlls  and  his  cash,  rather  than  to  be  at  the 
trouble  of  doing  his  own  basiness,  caveat. 

Per  Ouriam.    Jbde  ditcAarged.^    . 

,       ,^■^^v:l-^•>  ■^'-■' 
HUNTER,  SuBTimia  Pabtneb  or  Aurs'asd  Othbbs  *.  ' 

JEFFERY.         '.- /-':.■./■.■;■  ' .:' 

At  Guiij>haix,  oorui  Loan  Kzhtok,  C.  J.,  Jult  26,   1797.';  •    '■ 
[BijierUd  M  Paaix't  AddititiKU  CoMtM,  Wft)  '.   ,  '  '■_  ■,'''','    '  ' 
This  was  an  action  on  a  bill  of  exchange,  drawn  by'Livesey,  fiar- 
grare,  A  Co.,  on  the  defendant,  payable  to  Richard  Harris  or  order, .  - 

1  BOmer  v.  Biobardt,  2  L.  H.  *  F.  1 ;  0  Ex.  08,  i.  o. ;  Bleadin  v.  ChmriM,  T  Bing.   ;.  . 
9Ui  Wook(i}-u.Fcile,4B.ftALl;St&tAMOC-v.HQDC17EU.e88;  Chicopee  Buik  I, 
•.  Cbapin,  8  Uet.'40 ;  Ayer  ■>  TUden,  16  Onj,  US ;  S.  T.  Bank  e.  Vuiderhont,  89    . 
H.T.U3;  PlanD.Boebe,67I4  T.SBQ;  Boiidr.  WUU«,13  WU.eil;  Ljoni e. Ewingi, 
17  Wis.  01 ;  Cartii  o.  Hobr,  IS  WEi.  016 ;  Klnnej  v.  EniM,  S8  Wii.  188,  aecard. 

JeniMMo.  B«w,  ION.  IL2e6;  Wllliuu«.LUUa,  11  N.H.  08;  Doer-Bmbaa^ 
U  K.  B.  4S8  (sMUiLMian.— En. 
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b>r  £1,642  7<n  Mi^  tooepted  hy  the  defendant.  The  bill  was  d&ted^ 
Manchester,  18th  Febraary,  1788.  Richard  Hania,  the  nominal  payee,! 
being  a  nonentity,  the  declaration  was  in  the  same  form  as  that  in  the! 
case  of  Minet  and  Another  e.  Gibson  and  Johnson.  The  action  was! 
bronght  by  the  direction  of  the  Lord  Chanoellor,  in  consequence  of 
the  plaintiff  having  petitioned  for  leave  to  prove  this  and  other  bills 
to  the  amount,  in  all,  of  £9,219  18«.  %d,  nnder  a  oommisnon  of  bank- 
ruptoy  against  the  defendant ;  to  resist  which  proof  the  defendant  had 
sworn  that  he  did  not  know  that  tiie  bills  were  fictitious  transactions. 
It  speared  in  evidenoe  that  these  bills  were  aotnally  drawn  in 
Manchester,  and  when  drawn,  were  generally  taken  to  the  bonse  of 
Allen  A  Co.  (who  were  the  flrat  bankers  in  that  place),  by  a  oleik  of 
livesey  &  Co.,  for  disoonnt.  That  the  defendant  also  had  large  con- 
oerns  with  the  house  of  Livesey  &  Co.  at  London,  and  was  in  the 
daily  habit  of  ooming  there  to  get  bills  for  the  purpose  of  acoommo* 
dating  himself  and  that  house,  and  also  for  the  purpose  of  buying 
goods  of  them.  That  he  frequently  used  to  ask  for  bills,  saying  he 
bad  an  opportunity  of  getting  them  discounted  in  the  country,  and 
sometimes  would  have  from  £1,600  to  £2,000  in  bills,  of  a  day :  these 
bills  ware  all  payable  to  fictitious  persona.  Tbe  name  of  Rictard 
Harria  was  used  as  often  as  any  other,  and  some  of  the  bills  were  pay- 
able  to  fictitious  firms.  Some  were  drawn  on  Gibson  &  Johnson; 
some  dated  at  Manchester,  and  drawn  by  the  hoase  of  Livesey  &  Co. 
there,  on  their  house  in  Chei^ide.  When  the  bills  drawn  in  Loudon 
were  dated  at  Manchester,  they  were  antedated  two  or  three  days, 
which  was  known  to  the  defendant,  and  the  ink  not  dry  when  deliv- 
ered to  him.  The  fictitious  indorsement  was  sometimes  made  by  a^ 
clerk  in  the  honse  of  Livesey  A  Co.,  and  sometimes  the  Intls  were  , 
delivered  to  tbe  defendant  without  any  indorsement.  The  witness  \ 
did  not  recollect  any  bill  drawn  in  London  on  the  defendant  being 
payable  to  a  fictitious  payee  :  they  were  all  payable  to  Livesey  &  Co.'s 
own  order.  The  billg  drawn  in  London,  payable  to  fiotitions  payees, 
were  drawn  on  Gibson,  and  J.  lireaey  &  Co.,  and  other  houses.  The 
bills  actually  drawn  in  Manchester  (of  which  these  were  part)  were, 
as  before  stated,  fictitious  transactions,  and  discounted  with  Allen 
ft  Co.  as  soon  as  drawn :  in  exchange,  Allen  &  Co.  gave  their  own 
bills  on  Vere  &  Co.,  in  London,  in  favor  of  Livesey's  house.  It  fur* 
ther  appeared  that  Allen,  the  acting  partner  of  that  house,  was  on  a 
footing  of  great  igtimacy  and  confidence  with  Livesey  &  Co.,  and  had 
given  a  general  order  to  his  clerks  to  disoonnt  all  bills  coming  from 
them.  In  doing  this,  they  trusted  entirely  to  the  boose  of  livesey  &  Co., 
and  did  not  give  any  credit  to  the  defendant  or  the  names  appearing 
M  indorsers  on  the  bills.  This  traffic  bad  gotten  to  such  a  height  that 
m  lavesey'a  house  a  book  of  fae^miUt  was  actually  kept,  from  whidl 
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the  derke  used  to  take  luoh  name  for  payee  as  tfaey  thoagbt  proper,  and 
iDdoise  the  name  ;  and,  when  tlie  necestdtiea  of  the  honae  were  very 
great,  they  inserted  any  name  that  their  imagination  could  snggeat. 
LoKD  KnrroiT  said  he  hoped  thia  imtanoe  of  the  baneful  effects  of 
ti-uunot^ons  of  this  nature  would  be  aoffioient  to  prevent  it  ever  aris- 
ing at  mch  a  height  in  fatare ;  bat  he  ooold  not  but  lament  that  tha 
criipiaal  law  of  the  country  had  not  been  called  in  aid  of  its  civil 
inctittitinnB,  and  that  some  of  those  persona  who  had  been  guilty  of  ^ 
eondnot  which  had  involved  hundreds  in  ruin,  had  not  paid  the  debt 
ot  their  nffences.  The  question  in  this  canae  ia,  whether  this  plaintiff, 
ciroumstanoed  as  this  case  is,  has  a  right  to  take  a  part  of  this  bank- 
mpt's  effects  from  those  who  bsve  nndoubtedly  a  fair  claim  ag»nst 
them.  Osnerally  speaking,  the  first  indoraement  of  a  bill  must  W 
proved ;  'unt  in  the  former  oases  of  ttiis  nature  I  have  held,  and  the  - 
House  of  Lords,  after  solemn  argument,  confirming  my  opinion,  have 
held,  that  a  person  who  knows  the  whole  of  the  transaoUons  and  gives 
oolor  to  them,  shall  not  impose  an  impoouble  duty  on  a  honajide  and ': 
&ir  holder  of  the  bills.  It  is  now,  therefore,  too  well  settled  to  be'| 
disputed  that  a  bona  fdi  holder  may  recover  on  them  as  on  bills  pay- 
able  to  bearer.  But  that  is  not  this  case :  the  pliuntiff  was  a  partner  J 
in  the  house  of  Allen  &  Co.,  and  dviUy  he  Is  affected  by  the  act  of  every' 
partner  in  the  house.  It  is  clear  that  Allen  had  notice  that  these  bills 
were  all  a  fictitious  proceeding :  they  were  delivered  to  that  bouse  the 
day  they  were  drawn,  by  the  persons  who  were  the  drawers,  and  with: ; 
the  names  of  the  indorsers  on  the  back.  Some  were  payable  to  fie-. 
titiooB  finnti.  Allen  A  Co.  were  the  first  bankers  in  Manchester:  by 
poesibihty,  names  might  deceive  them,  bat  firms  could  not ;  they  most 
know  whether  any  such  firms  existed  in  the  neighborhood  of  Uan- 
Chester.  It  is  now  beyond  a!A  oontrov  rsy  ^at  fictitious  bills  were  in 
ciroalation,  and  it  does  not  appear  even  that  the  defendant  ever  paid 
a  bill  8o  drawn  on  him.  The  house  of  Allen  &  Co.  did  not  give  credit 
to  him ;  they  trusted  entirely  to  livesey,  Hai^rave,  &  Co. ;  and,  if  they 
knew  that  these  bills  were  SotitioaB  to  serve  them,  they  cannot  recover 
on  it>  Vtrdiafor  itfwdoiAi 

PARR  B.  ELIASOy  usa  Otbbks.     ■      .'.'■''    '  '-*  ' 
Ik  thb  Eihq'b  Bbhcb,  Novekbxb  24, 1800.   .'  '     ' 

[ii^rwtoJ  ■  1  £<«(,  02.]  V»f        '■■■.-■'.'.: 

In  trover  for  a  bill  of  exobange,  it  appeared  that  the  pluntiff,  r»- ' 
idding  at  liverpool,  in  1799  became  poseessed  of  the  bill  in  question,  ( 

I  HcCtOl  e.  Coming,  »  U.  An.  409,  4M  (wmU*) ;  MuiloTt  ».  Roberta,  4  E.  D     ~   ' 
8b.  84,  aea>ri.  —  Eb.  ' 

"JAl.   C-AAi     T.t*-^-      ■..  '  ■-'''      '■■   ,'  -■      ,      ,'    ■     " 

•Wv/^  -XAfrvvt  -;'.*''■  -  •  -         " 
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wbiob  wus  drawD  hj  »  correspondent  in  the  West  Indies  upon  a  \ 
hooK  in  London,  in  favor  of  the  pluntiff  or  his  order,  and  acoept«d  | 
payable  on  tbe  2Tth  of  Jnly,  1800.  The  pluntiff  having  occasion  to  I 
raise  money  applied  to  the  faoose  of  Penent  and  Bodeker,  on  the  Ititb 
of  Jane,  1799,  to  disoonnt  the  bill,  vhioh  they  agreed  to  do  and  took 
the  fnll  discount,  stipnlatiag,  hovever,  that  the  plaintiff  should  in 
part  payment  of  the  money  take  their  acoeptanoe  of  a  bill  to  be  dnwo 
by  him  on  them  at  three  months'  date,  which  was  done  accordingly* 
and  at  the  same  time  the  plaintiff  indorsed  the  ori^nsl  bill  in  ijuesUoD 
to  them.  Peraent  and  Bodeker  became  bankrupts  in  September,  1799, 
having  firat  negotiated  the  biU;  and  the  same  was  afterwards  paid  to' 
the  defendants,  as  aasignees  nnder  their  commission,  in  satisfaction 
of  a  debt  due  to  the  bankrupts'  estate.  It  also  appeared  that  after, 
the  bankruptcy  the  plaintiff  was  obliged  to  take  up  and  pay  tbe  bill 
drawn  by  him  upon  the  bankrupts  and  aooepted  by  them.  At  the_ 
triid  before  Lord  Kenyon  at  Guildhall,  it  was  contended,  on  the  part 
of  the  plaintiff,  that  the  indorsement  of  the  bill  by  him  to  the  bank- 
rupts for  an  usurious  oonsiderBtion  avoided  tbe  security  by  the  statnte 
12  Anne,  st.  2,  o.  IS,  whereby  all  bonds  and  assurances  for  "  pityment 
of  any  money  to  be  lent  upon  usury,  Ac,  shall  be  void  ;"  which  has 
been  holden  to  avoid  securities  of  this  kind  even  in  the  hands  of 
innocent  indorsees  for  a  valuable  consideration  without  notice.  Lowe 
V.  Waller  and  Bowyer  v.  Bampton.  But  Lord  Keuyon  was  of 
opinion  that  the  aangneea  of  the  bankrnpt  had  a  right  to  protect  theii 
possession  of  the  bill  by  the  title  of  the  party  from  whom  they 
received  it  in  payment,  who  was  an  innocent  holder ;  and  that  the  bill, 
being  valid  in  its  inception,  the  statute  of  usury  did  not  apply  to 
the  present  case ;  and  thereupon  the  plaintiff  was  nonsuited.  A  rule 
having  been  otituned  on  a  former  day  in  this  term,  calling  on  the 
defendants  to  show  cause  why  the  nonsuit  sliould  not  be  set  awde  and 
a  new  trial  had, 

Xou  and  Wood  were  now  called  upon  to  support  the  rule.  It  ia 
clear  that  the  conuderation  for  indorsing  the  bill,  as  between  the 
plaintiff  and  the  bankrupts,  was  nsurioos ;  and,  if  it  had  come  to  tbe 
hands  of  the  assignees  immediately  from  the  bankrupts,  their  Utle 
mnst  have  been  affected  by  the  usury.  But  though  the  defendants 
may  be  considered  as  standing  in  the  Bitoation  of  innocent  holders, 
yet  the  instrument  itself  is  avoided  by  the  statute  of  usury,  uid 
no  title  could  be  conveyed  by  the  plaintiff's  indorsement.  The  bill 
being  originally  made  payable  to  the  plaintiff  or  his  order,  without 
his  indorsrment  it  was  not  nogotiable,  nor  was  any  assurance  in  law 
to  any  other  person :  then  the  usurioas  consideration  was  contempo- 
s  with  the  first  exiatenoe  of  the  instrument  as  an  aasoraoos  to 
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Um  bsnknipti.  SoppOM  &•  Wl  bad  bean  dcavn  bj  tbe  pluntiS  lum* 
■eli  psjTKblfl  to  his  own  order,  lud  Ji*  hsd  Agraed  to  indorae  it  for  an 
umrioiu  ocniidwatioii,  it  oumvt  be  pretended  bat  that  it  would  have 
been  void  by  the  ttstnte :  thia  then  ia  the  aame  in  effect ;  for  every 
indonement  ia  as  it  were  a  new  drawing  of  ^e  bill ;  ^  and  the  aa 
ugneea,  though  innooent  holders,  must  in  any  aclion  apon  tbe  bill 
derive  title  thron^h  the  firat  indorser.  If  tbe  bankrupts  oonld  not 
have  maintidtied  an  aotion  agunst  tbe  pUintifi*  npou  hie  indorsemcat 
on  aooonnt  of  its  being  an  assurance  for  an  nsnrioua  consideration, 
neither  oonld  any  snbaeqaent  holder,  aooerding  to  the  constmotion 
put  upon  tbe  statnte.  Then  it  is  inconsistent  to  say  that,  thongh 
no  action  could  be  maintained  against  tbe  £ret  indorser,  yet  that  title 
may  be  made  tbrongb  him  to  another. 

J^tHnet  Oibbe,  and  Toddy,  contra,  were  stopped  by  the  coart. 

LoBD  KBirTOK,  C.  J.  There  is  nothing  in  tbe  point;  hnd  it  might 
be  attended  with  serions  oonseqnenoes,  if  it  could  be  sappoeed  that  tbe 
eonrt  entertained  any  doabt  apon  it.  Tbe  commerce  of  this  ooantry' 
snbusta  upon  paper  credit;  bat,  if  this  acUon  ooald  be  maintained,  no 
roan  would  be  safe  in  taking  even  a  Bank  of  England  post-bill  pay- 
able to  order :  for  however  jnst  and  legal  it  might  be  in  its  inception, 
if  tbe  payee  passed  it  to  another  for  an  nsarions  consideration,  it  is 
now  contended  that  it  would  be  void  in  the  hands  of  any  sabsequent 
innooent  holder,  and  might  be  recovered  from  him.  Where  the  bill 
itself,  in  its  original  formation,  is  given  for  an  usnrioas  consideration, 
tbe  words  of  the  statute  of  Anne  are  peremptory  that  tbe  assorance 
shall  be  void;  and  the  oonetruotion  which  has  been  put  upon  the 
statute  has  gone  far  enongh  in  saying  that  it  riiall  be  avoided  even  in 
the  bands  of  an  innooent  indorsee  without  notice.  But  no  case  has 
gone  the  length  now  contended  for,  nor  do  the  words  of  the  statute 
require  it.  Here  the  bill  was  fair  and  legal  in  its  concoction,  and 
therefore  no  advantage  can  be  taken  of  what  happened  afterwards 
agdnst  bona^fide  holders.  The  defendants  stand  clothed  with  the 
rifi^tfl  of  the  party  from  whom  they  received  the  bill  in  payment,  and 
most  therefore  be  taken  to  be  holders  for  a  valuable  consideration 
without  notice.  I  referred  at  the  trial  to  a  case  in  Siderfia,*  which  ia 
a  rcry  leading  antbority,  wherein  it  is  said  that,  though  a  conveyanoe 

■  Prodgen  v.  Lughun,  1  Sid.  ISS.  See  alfo  Lowther  v.  Carletou,  Caa.  In  Bq. 
tomp.  Ld.  Talbot,  1B7,  wh^t  a  pnrchuvr  Im  a  valnable  comldenttion,  but  irith 
aoUoe,  protected  himadf  b^  making  title  ttiroogh  a  third  penon  whcwe  title  could 
not  b«  impraubed  by  notice  of  tlie  prior  defoct.  And  MTeral  cue*  in  3  Vem.  Ifi^ 
whefs  puTL-hawn  (or  Talosbte  eoniidnrstloa  wfthont  notice  bsve  protected  Uwrn- 
irivM  bf  gelling  a  hgtl  title  tbongh  obtained  origlnall/  bv  nodae  uieaiii. 

<  fn/-^    .  '  .■    .i  :        ■■  •■      •  -       ■■        ■DigilizocByGpOgle 
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majr  in  Ita  oreation  be  fraadalent  and  Toidtble  u  agiunst  a  pnrohaaer, 
yet  it  may  bfloome  valid  by  matter  «b  post  faW>  ;  and  that  a  pcnoa 
to  whom  a  ooaveyanoe  was  made  wMoh  was  volnDtary  in  its  creation, 
and  therefore  voidable,  might  be  protected  by  the  title  of  a  siibse- 
qnent  purchaser  for  a  valuable  oonuderadon  who  had  acquired  an^ 
intereet  in  it.  P«r  Ouriam.    Rvie  diteharged}    y 


(a  lui-  i-^^c/tf-Kt.    W  A-        .  


-;.^V<..u  ^V.tn'c  ,.-  ''i   bIrlow  ..  BISHOP. 

■'(  (  t'  XtS^t^-  ("I  ftiV*.  Ih  thb  Krao'fl  Bbhoh,  Mat  8, 1801. 
V>  ^M.-'^-lV'-^.i^U^''  ■i"'   -^'-^  [Ji«p«rt«(iiil£<i*,482.*) 

.','j.'^ '^*  ;'_  It  '  Tma  was  an  action  by  the  indorsee  of  a  promissory  note  against  the  ' 
.  <  ,  ,  ^  maker,  which  note  was  drawn  payable  to  one  Aan  Pwry,  or  order,  at 
'  '  '     ;  '■  '■       two  moDtlis  after  date,  for  £41  10«.,  and  by  her  indorsed  to  the  plain-  • 

.  *  '     '  tiff.    The  fimt  coont  of  the  declaration  was  upon  the  note,  to  which 

...    y,  ,'  p  1   were  added  the  common  money  connts.    It  appeared  in  evidencei 

1    .    k'.\  befure  Lord  Kenyon,  at  the  trial  at  the  last  Middlesex  sittings,  that 

,  ^    ,;)(''(       '^°'>  Parry  was  a  married  woman,  carrying  on  trade  at  Birmingham 

^       ^    .W  '    in  her  own  name  with  the  consent  of  her  husband ;  and  that  thej 

-.1  ' ' '.  ■'•  '^    \iliiinti£f,  who  lived  in  London,  had  fnrpished  her  vitb  goods  to  t!jel 

^'f>\.  i'''.uimooDt  of  the  note,  dealing  with  her  as  a  feme  sole.    That  the  plain-' 

1^...     tiff,  after  mach  delay,  having  pressed  for  payment,  the  defendant,; 

'  *  ■    ^     with  a  view  to  serve  Mrs.  Parry,  gave  her  the  note  in  question,  with 

'  I. ",  I  •(   U    knowledge  of  her  being  married,  and  with  a  view  that  she  should  pay / 

.,  \(  ':'•  itovcrto  the  plaintifi,  in  order  to  stop  bis  proceeding  against  ber,| 

which  she  did  by  indorsing  it  over  to  him.    A  verdict  was  taken  fori 

the  pldntif^  with  leave  to  the  defendant  to  move  the  court  to  enter; 

a  nonsuit,  if  tbey  should  be  of  opinion  that  the  plaintiff  could  not 

recover  upon  any  of  the  counts.  '. 

Oibbs  on  a  former  day  obtained  a  mle  nisi  for  thb  purpose,  on  the 

ground  that,  by  the  delivery  of  the  note  to  Ann  Parry  for  her  use,  it 

beoame  tbe  property  of  her  husband,  and  she  could  not  pass  it  away 

by  her  own  indorsement.     And  that  no  consideration  having  passed 

for  the  note  between   these   parties,  nor,  indeed,  any  consideration 

received  for  it  by  the  defendant,  the  pluntiS  could  not  recover  upon 

^tber  of  the  money  counts. 

£itkine  and  £!^inastt  now  showed  oanae  against  the  rule;  and. 
admitting  that  by  the  delivery  of  the  note  to  the  wife  for  her  nx 

1  Daniel  r,  Cutonr,  1  Esp.  274 ;  Foitt  s.  Hey,  1  Bay,  186 ;  King  f.  JohnMk, 
■  HeC.  S6G,  a4xard.  —  Eo. 
•  8  Eip.  286,  •.  o.  —  En. 


1,  U 


B,  Google 


SBOT.  IV.]  BABUOV  V.   BISHOP.  469 

the  property  Tested  in  the  hiubaiid,  they  oontended,  first,  that  an  she 
curied  on  trade  ia  her  own  name  with  her  husband's  consent,  all  sots 
done  by  her  in  the  conrse  of  such  trade  mnst  be  taken  to-be  with  the 
knowledge  and  consent  of  her  boiband  ;  and  he  having  permitted  her 
to  indorse  the  note  in  qaestion,  it  in  effect  became  bis  own  indorse* 
ment.  But,  secondly,  if  the  property  in  the  note  could  not  pass  by 
her  indorsement,  though  made  with  herhnsband's  consent,  then  as  the 
defendant  knew  that  she  was  a  married  woman,  and  that  the  object  of 
maVing  the  note  payable  to  her  was  that  she  might  indorse  it  to  the 
pluntiff,  which  by  law  was  a  nullity,  it  b  the  same  in  legal  effect  as 
if  the  note  were  cither  made  payable  to  a  fictitious  person,  ia  which 
case  it  became  payable  to  bearer,  as  in  Gibson  e.  Minet;  or  aa  if 
h  were  made  payable  to  the  plaintiff  himself,  for  whose  use  it  was 
e^resaly  ^ven.  Perhaps  too,  ander  the  special  circamstances  of  the 
case,  the  giving  this  note  may  be  considered  as  evidence,  uuder  the 
money  counts,  of  the  defendant's  having  received  so  mach  money  for 
the  use  of  the  plaintiff  in  payment  of  his  demand  upon  Ann  Parry ; 
or,  as  in  Fenner  v.  Mears,'  it  amounts  to  an  agreement  by  the  defend- 
ant to  hold  so  much  money  for  the  use  of  the  person  to  whom  Ann 
Parry  herself  should  indorse  the  note. 

LoBi>  Kbntox,  C.  J.  I  saved  the  point  at  the  trial,  not  from  any 
doubt  entert^ned  by  myself  at  the  time,  but  to  give  an  opportunity 
to  the  plaintiff's  counsel  to  see  if  there  were  any  ground  apoii  which 
the  action  could  be  sustained ;  but  none  has  been  or  can  be  stated. 
It  is  clear  that  the  delivery  of  the  note  to  the  wife  vested  the  interest! 
in  her  huaband ;  and  as  he  permitted  her  to  carry  on  trade  on  her  - 
'  own  account,  and  this  was  a  transaction  in  the  conrse  of  that  trade,  I 
if  she  had  indorsed  the  note  in  the  name  of  her  husband,  I  am  not ; 
prepared  to  say  that  that  would  not  have  availed,  aa  many  acts  of ' 
this  nature  may  be  done  by  a  power  of  attorney,  and  the  jury  might , 
have  presumed  what  was  necessary  in  favor  of  an  authority  from  her 
husband  for  this  purpose.  But  the  indorsement  being  in  her  own- 
name,  it  is  quite  impossible  to  say  that  she  could  pass  away  the  inter- 
est of  her  husband  by  it.  And  this  is  not  like  a  note  payable  to  the 
order  of  a  fictitious  person  to  vhom  no  interest  can  pass ;  but  here  T 
the  interest  passed  to  the  husband.  Neither  is  there  any  color  for  |j 
saying  that  the  plaintiff  can  recover  upon  the  money  counts.  Xc 
money  passed  between  these  parties.  In  Fenner  v.  Meara,  there  was 
an  express  agreement  to  pay  the  money  to  any  person  to  whom  the 
bond  shoold  be  assigned  :  it  does  not,  therefore,  bear  upon  the  present  _ 
•SH.  J'er  Curiam.     Jtule  abaolute  for  enterinff  a  nonsuit.^      [^ 

>  3  Blac.  1269. 

■  Btany  c  Smitli  (Gout  vl  ScMion),  Jan.  90, 1880,  atcerd.  — Eb. 
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y  IlHv^jLtt>  Km  Fonn,  coram  Lobd  ELUoiBOBODaH,  C.  J^  Dbombbs  IT. 


1807. 
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"■  ■>  WU^tt/*  '  Iifg»rt-i  » 1  Co»pWI,  100,] 

AssiWFBiT  oo  ft  foreign  bill  of  ezchimge,  dated   Ci^  Franfois, ) 
St.  Domingo,  4th  Deoember,  17dT,  drawn  by  the  defendant  on  J.  and  I 
B.  Gardbener,  at  Charleston,  in  North  America,  for  8,000  Spanish  i 
dollars,  at  six  months  after  date,  payable  to  Y.  Eein,  and  indorsed  t 
him  to  the  pluntiff.    Plea,  non  atumpait} 

Toppinff  contended  that  the  plaintiff  most  still  "be  nonsuited,  as  he' 
had  not  proved  himself  to  be  holder  of  the  bill  for  a  valuable  consid< 

•  eration.    The  bill  had  been  drawn  by  the  defendant,  when  he  was 

under  imprisonment;  when  he  was  threatened  with  death  and  the', 
confiscation  of  his  property ;  when  he  was  not  a  free  agent,  but  a  more  ' 
instrnoieDt  in  the  hands  of  others.  He  was  clearly  not  liable  upon  it  i 
to  those  who  had  extorted  it  from  him ;  and  if  it  was  binding  upon  | 
him  at  all,  if  it  was  not  a  complete  nullity,  it  was  at  least  incumbent 
CD  those  who  sued  as  indorsees  of  a  bill  made  under  such  ciroum- 
litanoes  to  show  how  they  came  by  it;  that  they  are  innocent  holden, 
and  that  they  gave  thil  value  for  it  to  the  indorser. 

The  Attomey-Oeneral  maintuned  that,  as  the  protest  proved  the 
bill  to  hare  been  in  the  hands  of  the  plaintiff  before  it  became  dne,  it . 
was  anneoessary  for  him  to  show,  in  the  first  instance,  what  consider- 
ation he  had  given  for  it,  and  that  it  lay  on  the  other  side  to  impeach 
his  title.  Had  the  indorsement  taken  place  after  the  bill  was  due,  the 
case  would  have  been  otherwise,  as  the  bill  wonld  then  have  come  to 
the  plaintifi  under  cironmBtanoes  of  suspicion ;  but  before  a  bill  is  due, 
full  credit  is  to  be  given  to  it,  and  every  one  has  a  right  to  suppose 
that  the  persons  whose  names  appear  upon  it  became  parties  to  it 
regnlarly  and  for  a  fnll  consideration.  Under  these  circumstances,  it 
was  to  be  presumed  that  the  indorsee  gave  value  for  the  bill ;  and 
the  onus  probandi  lay  upon  the  drawer,  if  he  did  not.  There  was 
no  doubt  that  the  plaintiff  here  had  received  the  bill  in  payment  of 
goods  sold  i  bnt  be  could  not  anticipate  the  defence  to  be  set  up  to 
the  action,  and  it  wonld  materially  shake  the  credit  of  negotiable 
■oonrities,  if  in  every  oaee  the  plaintiff  must  come  prepared  at  the 
^al  to  prove  what  valuable  consideration  he  gave  for  them. 

1  Onlj  N  miieh  of  tlis  c«m  U  given •■  rdatettotba  dsCiBotot4iiiMi.—  l& 
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LoBD  Ellssbobousb  Ii«ld  ^t,  the  defendant  not  K&ving  been  a  l 
free  igent  when  he  drev  the  1»U,  it  vu  inoambent  on  the  pluutiff  to  1 
gire  lome  evidence  of  oooudwation,  and  therefore  directed  a  dob-  I 


refore  directed  a  non-l,  A^0^ 


At  Nna  Pbius,  ookak  Jmbd  Ellbhbobodob,  C.  Ji  Dbouibbb  21.  ^^ 

1807.  '(<,,  tt^c.  At^<  f^-^^M, 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill  of ^Aa/  a  /  />  > 
exchange  for  £500,  dated  25th  March,  1805,  at  two  months  after  date.  1       »    ,      if 

The  first  count  of  the  declaration,  in  which  the  plwntiff  claimed  asl^WUXiJ  *-*^ 
indorsee,  stated  the  bill  to  have  been  drawn  by  Robert  Abney,  pay-  jt/^  ,'  /  \/_  ■- 
able  to  the  order  of  the  said  Robert,  by  the  name  and  addition  of!  '  ■  t  Id-  i  '■  '. 
George  Abney,  Esq.,  and  after  being  accepted  by  the  defendant  toj' ;  '  " 

have  been  indorsed  by  Robert  Abney  to  the  plaintiff.    Id  the  second!  ("-  j^  J--*^'-' 
oonnt,  the  pluntiff  claimed  as  bearer;  and  having  set  ont  the  bill  ^\ii  f^ -('.^l''' '' t 
drawn  by  Robert  Abney,  payable  to  Qeoi^  Abney,  Esq.,  or  order,   '  ,  t  .  >  '  /. 
and  accepted  by  the  defendant, it  averred  " that,  when  the  *Baid  last  '.^  ' ' 
mentioned  bill  of  exchange  waa  made,  there  was  no  snoh  person  aaj 
George  Abney,  the  sapposed  payee  named  in  the  lull;  but  that  thel 
said  name  of  George  Abney  was  merely  fictitious:  \>y  reason  whereof  | 
the  snm  of  money  specified  in  the  said  last-mentioned  bill  of  exchange 
became  and  was  payable  to  the  bearer  thereof,  according  to  the  efieot 
and  meaning  of  the  same  bill,**  —  adding  that  the  pluntiS  became' 
bearer  of  the  bill  for  a  good  and  valaable  oonsideratlon.    There  wasj 
a  third  count,  in  the  common  form  on  a  bill  or  note  payable  to  bearer, 
with  the  nsoal  money  counts.    Plea,  the  general  issne. 

J'arJbf  in  opening  the  case  for  the  plaintiff,  stated  that  the  bill  was 
Mtoally  made  payable  on  the  face  of  it  to  George  Abney.  The 
drawer  had  once  had  a  brother  of  that  name,  but  he  had  been  long 
dead.  Therefore,  it  was  the  same  as  if  It  had  been  drawn  pay- 
able to  a  fictitious  person ;  and  although  the  indorsement  was  made 
by  the  drawer,  Robert  Abney,  not  by  George  Abney,  the  supposed 
payee,  yet  under  the  circumstances  that  was  quite  suffident,  as 
npon  the  authority  of  the  cases  of  Tatloolc  v,  HarriB,'  Vera  v.  Lewis,* 
imd  Minei  v.  Gibson,  a  bill  payable  to  a  fictitious  person  is  payable  to 

1  Clsit  B.  PemM,  41 H.  H.  414,  mcW. 
.      WiUockt  P.  CftlkDder  (Coart  of  SMdon},  Nov.  91, 17TQ ;  Wi^tnun  v. 
OMit  of  S«mIod  ),  Deo.  S,  1787.  MMtro. 

Ctoof  LuomU  V.  Bock,  H  N.  T.  488.— Ai. 

•  S  T.  S.  174.  •  S  T.  S.  IBS. 
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lesrer.  Tbos,  it  wonid  be  enongb  for  the  plaintiff  to  prove  that  ba 
teeame  bearer  of  this  bill  for  a  s*^  ^°^  valuable  consideration. 
Bat  it  not  only^  eonld  be  proved  that  he  had  beoome  bo,  bat  letten 
from  the  defendant  vonld  be  read  acknowled^ng  thia,  and  prajiiq; 
for  further  time  to  pay  tbe  bill. 

Oarrow,  for  the  defendant,  said  that  a  case  almost  the  aame  with 
that  now  opened  had  been  decided  by  Lord  EUenborough  himself,  at 
Uie  sittings  after  Hilary  term,  1806,  He  then  read  a  note  of  the 
MS6  of  Were  and  Others  v,  Taylor,  which  waa  nearly  as  follows: 
"  Action  on  a  bill  erf  exchange  payable  to  Watta  or  order.  No  such 
person  existed.  Erskine,  for  the  plaintiffs,  inuated,  on  the  authority 
of  Tatlock  p.  Harria,  that  this  must  be  taken  as  payable  to  bearer. 
Be  stated  fbat  the  produce  of  the  bill  had  come  to  the  hands  of  the 
defendant.  Lord  EUenborough  stud  that  would  be  the  best  case  to 
make  for  the  plaintiffs.  But  he  should  hesitate  very  much  before  he 
should  hold  that  this  bill  conld  be  considered  payable  to  bearer :  the 
very  form  of  the  bill  was  contrary  to  such  a  supposition,  and  the  cases 
on  tbe  subject  had  been  much  doubted.  Accordingly,  the  plaintiffs 
failing  to  show  that  tbe  produce  of  the  bill  had  oome  to  the  nse  of  the 
defendant,  they  were  nonsaited." 

Park  said  he  understood  that  in  the  Court  of  Common  Pleas  an 
action  was  brought  immediately  after,  on  another  bill  of  the  same  set 
and  framed  exactly  in  the  same  manner,  in  which  the  pluntiff  was 
allowed  to  recover. 

Lord  ELLsimoBonaH.  Must  not  that  have  been  under  the  count 
for  money  had  and  received  ? 

Cotn^n,  amicu$  aurim,  observed  that  he  had  been  in  the  cause 
alluded  to  in  the  Common  Pleas,  and  that  his  Lordship's  ooujecture  was 
ri^t ;  as  they  had  there  proved  that  the  defendant  had  received  money 
for  the  bill,  which  had  been  pud  by  the  plaintifTin  discounting  it. 

LoBD  ELLXMBOBOnQB,  I  will  admit  any  evidence  of  value  having  f 
been  received  by  the  defendant.  If  Bennett's  money  has  found  its 
way  to  him,  he  shall  not  be  allowed  to  retain  it.  lu  that  case,  he  has 
money  drily  in  his  hands  belonging  to  another  person  ;  and  it  may  be 
recovered  from  him  as  money  had  and  received.  But  the  bill  being 
made  payable  to  George  Abney  or  order,  the  plaintiff  cannot  sue  upon 
It,  either  as  the  mere  bearer  or  as  indorsee  of  Robert  Abney.  Where 
a  bill  is  payable  to  the  order  of  a  particular  person,  an  order  from  this 
psraon  mnst  be  shown  by  any  one  who  would  make  title  to  the  bill.* 
PlainHf  nonmuted. 

>  "In  BaniMtt  v.  Tsinell,  tha  doctrine  I  hare  aappoMd  to  have  been  btld,  thaffl 
aUU  of  •xcfcaoge  made  payable  to  a  ftMltiMM  ponon,  orhl«  order,  is  aeilharlall 
Awt  pajabU  M  ths  order  of  the  dravcr  ur  «»  bswsr,'  mail  l»  taken  with  tysll 
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WnUAMSOK  ».  WATTS,  Spisstbb.  -(*<  tx'flL^  (JJ  0-'*^ 
At  Kibi  Pbids,  OOBAII  Sm  Jamxb  Uajtbtikld,  C.  J^  Dxcshbkb  (V£f  (  £.^'t 

18,1808.  (ffaUiCnI/U^ir, 

[R^trttd  it  1  Ca*q>M^  669.]  ^  v 

AsBUHFSTT  on  s  bill  of  exohkoge.  Plea,  infancy.  Replication,  | 
lliat  tlie  bill  was  aooepted  for  ueoemries,  and  isane  thereapon.j 
Wbea  the  oaae  vm  opened,  ' 

Sib  Ji3a8  Mahsfblc,  O.  J.,  «aid:  This  action  certainly  oannotT 
be  maintained.  The  defendant  i§  allowed  to  be  an  infant;  and  did  1 
any  one  ever  bear  of  an  infant  bong  liable  as  acceptor  of  a  bill  of  [ 
exchange  f  The  replication  is  nonsense,  and  onght  to  have  bem  de-  f 
marred  to.  As  the  point  of  lav  is  so  clear,  I  am  strongly  inclined  to  I 
nonsuit  tbe  pluntift  However,  if  I  am  required  to  hear  the  evidence,  [^ 
I  will  do  so ;  and  the  defendant  will  find  redress  in  the  ooart  above, 
■honld  the  verdict  be  against  her. 

It  appeared  tbat  the  defendant  was  a  woman  of  the  town,  and  that 
tbe  consideration  for  tbe  acceptance  was  the  sale  of  silk  stockings  and 
other  expensive  articles  of  dress.    Whereupou  ^ 

Sir  Jahxs  Mahbfisu>  directed  a  nonsnit.*  .* 

qasUfleatton, '  uiiImi  it  cui  be  ibown  th>t  the  clroiiiniUiiee  of  the  pajee  bein^  ■  ^ 
flctltiixu  p«noii  «M  knowD  to  the  Mosptor.'  A  naw  trUl  wu  lefued  In  thii  cms,  I 
becaoM  bo  •nob  evidence  bad  been  offered  t,t  niti  prim*.  Lord  EUenborooBh]  I 
nid  he  coooeired  blmMlf  bonod  by  Minet  c  (Hbeon,  and  the  other  cue*  upon  thli:  1 
■nbject  whScb  bad  been  oanled  op  to  the  Howe  of  Lordi  (thoagh  hj  no  meent  die-  I 
poeed  to  give  them  anj  extentlon),  and  that  If  It  bad  appeared  tbat  tbe  deftndant'  1 
knew  Qeorge  Abaej,  the  payee,  to  be  a  flotltlotu  penon,  be  ihould  have  directed  tbel ' 
Jdtj  to  And  fiir  tbe  pUintlff."     1  Camp.  180,  o.  ^        ■ 

See  Maniort  p.  Roberu,  4  B.  D.  Sm.  83.— Ed. 

■  Traeman  ■>.  Bint,  1  T.TcLM;  HcCriiUi  v.  How,  S  N.  R  818 ;  Codd  v.  Coborn, 
7  H.  H.  868 ;  Fentou  r.  White,  1  Sonth.  100 ;  Siruej  v,  Vanderbajden,  10  Johna. 
IS;  HeDderton  c.  Vox,  6  Ind.  180;  Bnndel  b.  Sealer,  7  Watti,  387  (imite);  Bon-       ' 
(Ml ».  ClarT,  8  Biev.  IM ;  HcMiun  v.  Blubmondi,  6  Te^.  S,  aeaard.  \ 

Kerie  v.  Heed,  10  Met.  887 ;  Dnboie  c.  Wheddoa,  1  McC.  321  i  Haine  v.  Tamn^  /f 
SIIU1(S.  Ca.)100;  Bndler  b.  Fratt,  SS  Vt  878,  omlro. 

Aa  inhnt'i  Uli  or  note  li,  like  hii  other  azpreii  contracti,  not  void,  bnt  voIdKble[' 
at  bli  election.  CooieqUBnlly,  a  taUfloatiou  by  the  inlant  alter  be  atl^ni  hii  auk  ; 
jority  lenden  the  bill  or  note  valid  ab  imth.  a 

HnntP.  MaiMy,  SB.ft  Ad.003;  naber  r.  Jewett,Bff1on(H.  B.),  23;  Dockeryei 
D^,  T  Port  618  {lemble) ;  Lamon  v.  LoT^ioy,  8  Qreeol.  106 ;  Stem  v.  Freemaa, 
41bt.(K7.)800;  Hartto  *.  Hayo,  10  Maia.  187 ;  Whitney  e.  Dutch,  U  Haae.167; 
Beed  *.  Batchelder,  1  Met.  660 ;  Wright  *.  Steele,  3  N.  H.  61 ;  Orvii  e.  Kimball, 
I N.  H.  811 ;  Edgerly  >.  Shaw,  S6  N.  H.  611 ;  QoodaeU  t>.  Myen,  8  Wend  ITS  [mmUi)  ; 
■vensn  a.  Caipniter,  17  Wend.  US ;  Kgeloir  v.  Oiannla,  2  HiU,  120 ;  Taft  v.  Ser- ' 
■aMt,  18  Barb.  820;  Baye.  Onnn,  1  Den.  106;  Heniy  b.  Boot,  SS  N.  T.  62S, 61I 
|M«U.)i  Cbeibire  e.  BaiTett,l  McC.  211;  Bobo  e.  HMweU,3  BslL  114:  littb  » 
Dancao,  9  Bich.  66.— K». 
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^*>'i(  l-iiXtAJ*-   A-^^    '■'■^^'pOTTER  t».  Till*!*. 

.•.s  'V.-f-^        At  KiBi  Fairs,  Sabuk  Xabt  Asnecs,  ooum  Bdllbb,  J.,  1785. 

\  I.   \^.(Xd-/iM,d.     ^7    ff-*^'      liltpirUdiMiaats,Jr..VO.] 

»■•    .'_,i,  i'^'J^    Whbit,  in  an  bcUod  by  the  payee  of  a  bill  of  exchange  against  thfl\  , 
'  <  :  j   '  f  jt    acceptor,  the  defence  attempted  to  be  aet  np  was  that  th«  oonsidora- 


.-^  'X- 


ticn  of  aooepting  the  bill  vu  s  debt  dne  by  the  acceptor  to  the  dratrcr  ; 


'  -  ^    /^M      '^^  smt^gled  goods,  it  waa  ruled  by  Bitllbb,  J.,  that  thui  oould  not  '  | 

if  .'^    I    I   J    aS^*^  *^b  pluntiff,  unieM  the  bill  had  been  given  to  hlni  for  a  smug-  ' ) 

■   .(.^.1^  .  .gUngdebt.*  ^ 


'    '  ^  ■'/^^'  '  "^^  doctrine  of  th*  prtnclpil  cm*,  that  the  title  of  an  Innocent  holder  for  ralu^ 

,  i>/^  t  cannot  be  impeichedby  anj  Illegally  in  theliantactlon  between  prior  p«rtie«  to  ■  bill  \ 
<  y"*^  *  '  n  Dote,  except  in  cbmi  where  the  itatala  expnulj  maltet  the  imiraniMit  tbtotntelj  , , 
t  vcdd  |(i;pra,pp.  400d.  2,  416n.3),  hubeeanBiTenallyfoUowed,  a;.:—  iJ 

^BiLL  OR  Note  EXBaDUCQii  Soitdjit.  Saltnunh  c.  TothUl,  IS  Ala.  890, 400^ 
(Mffi'^^'TneFcr  e.^Comm.  Bank,  81  ii\.  128;  Cumberiuid  Bank  c  Hajbeny,  48 
He.  198;  Cranion  n.  Gou,I07  Mua.  489;  Vinton  v.  Feck,  14  Mioh.2S7;  State  Bank 
«.  Tbompwin,  42  N.  R.  889 ;  Knox  v.  Cliltoid,  SS  WU.  661 ;  Honliiton  r.  Panoni,  9 
Up.  Can.  Q.  B.  081 ;  Cromble  *.  OTeriiallwr,  B  Up.  Can.  fiS. 

Bill  oa  Nora  oivait  von  Ixroxiounra  Liqvoai.  Caaetv.fieid,  9  6n5,S3(l; 
Tajlor  t.  Page,  6  AU.  86 ;  Koirlt  v.  Langler,  19  N.  H.  428 ;  Doe  n.  Bumham,  SI  H.  B. 
<S)6i  Great  Falh  Banke.  Fannington,  41  K.  H.  82;  Pindar  i:.  Bariov,  81  Tt.  620; 
Conren*  e.  Foiter,  S2  Vt  B28;  Johmon  n.  Meeker,  1  Wli.  486. 

ptRaa  IxiTAHCiB  or  iLLaaiurr.  Lneae  v.  Winton,  2  Camp.  448 ;  Simpaon  ». 
PogaoB'.Tnbffl.  &  tif.  667 ;  Ka;  v, Maaten, S  Leg. Obi.  196;  Ooldtmid d.  Hampton,6 
C.  B.  N.  a.  94;  Oreenland  v,  Drer,  3U.  ftRf.  493:  Hatoh  n.  Bnironghi,  1  Woodi, 
4as ;  Bonman  k.  Allen,  48  Ala.  612 ;  Balghl  e.  Joroe,  2  CaL  64 ;  Tborne  u.  Yonti,  1 
CaLSSl;  Adam*  e.  Wootdrldge,  4  111.366;  ConkltnK  >>.  Underbill,  4  111.  388 ;  Ham- 
enway  v.  Cropier,  87  lU.  SG7 ;  WUIIami  v.  Chenej,  S  Oiaj,  216 ;  Tonng  d.  BerUej, 
S  N.  n.  410 ;  Williamt  ».  Little,  11  H.E.W;  Clark  p.  Rteker,  14  N.  U.  44 ;  Claik 
ti.Pea«e,41  H.  H.  414;  Baker  e.  Arnold,  S  CBl.27e;  Willmarth  *.  Crawford.  10 
Wend.  841  ;Clt7  Bank  a.  Barnard,  1  Hall,  TO;  OonldEr.  Annitrong.S  HaIl,S6d:  Hock- 
weU  u.  Cbarlea,  2  HUl,  499;  LooiMi  v.  CUne,  4  Barb.  468 ;  Hill  v.  Nortlirnp.  4  Th.  & 
C.  120;  IHon,  812,1.  c;  Orimeiir.  HiDenbrand,  6  Th.  &  C.  620;  4  Hnn,  864,  a.  o. ; 
Belle.  Wood,  1  Bay,  S49;  Pendarv.  KfrUey,  48Vt  27;  Streit  i>.  Waugli,  48  Vt  298. 
FAiLfTBB  OP  CoNBiDiBATioa  between  prior  partie*  ia  of  conr«e  not  «T«iUble  aa 
a  3efbnce  agamat  an  innocent  holder  for  Talne.  Robtnion  n.  uejnul^,  s  (j.  \s.  1U§7 
MunroeD.3orAier,'SC.  B:'8Br7  B:8.  a.  Banl  of  Metropolia,  16  Pet.  898;  Woodac. 
Hynei,  2  Bl.  lOS ;  Hultoid  u.  Bhepaid,  3  UL  688 ;  Conkling  e.  Vail,  SI  HI.  166  ;  Bald- 
win n.  Killian,  6S  111,  660 ;  Fetillon  o.  Notte,  78  in.  667 ;  CnlTer  e.  Bide  Bank,  78 
m.  636 ;  Merrick  o.  Phillipi,  68  Ho.  4S4 ;  PerUna  e.  ChalUi,  1  N.  H.  264 ;  Watson  p. 
nanagan,  14  Tex.  864. 

,£af  iipoLuiT  Rbprmbmtatiohb  by  whtoh  one  U  induced  to  exeeate  ■  bill  or  note  _ 
,itand  upon  tbe  eame  fooUng  widi  illegality,  or  &ilnre  {^  t.nn.jHpftinn.  f!nrr4i»  ». 
Ailken  (Coact  of  Beaalon),  July  27,  1786;  Plnmber  p.  Bonaton  (Coart  of  8emion), 
,  Pab.  18, 1706;  Hlddletown  Bank  e.  Jerome,  18  Conn.  448;  Humphrey  v.  Clark,  iT 
Conn,  sei ;  GriOlcy  p.  Bane,  67  Ql.  620 ;  LoomU  v.  Hatealf,  80  Iowa,  882 ;  Richard 
flou  p.  Braekett,  101  Maaa.  4ftT ;  Ulller  a.  Flnley, »  Midi.  319 ;  HcWilUami «.  Maaoi^ 
81H.  T.294;  Bow  p.  Potter,  61  Barb.  860.  — Bb. 
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0^  /vJir^-^o  '■  '^  W^*^ 

BURBRIDGE  ..  MANNERS.  ^^^^  ^^^^  CAlUcC'/  I  -\ 
At  Nisi  Fbiub,  oobui  Lobd  EixBirBOBODaH,  C.  J.,  -fsBBUABT  S^.fjf    •  fj    /    '  <   ' 


1812. 

Tms  waa  aa  action  on  a  promiaaory  note  tor  £10  16<.  6(i,  dated 
11th  Ootober,  1810,  drawn  b;  J.  finney,  pajrable  three  months  after 
date  at  Fraaer  &  Co.*a  to  the  defMidaatt  indorsed  by  lum  to  one  Tm- 
Bon,  and  by  Tiiuon  to  the  plaindA 

The  note  iraa  regtilarly  presented  for  payment  in  the  forenoon  o( 
the  day  it  became  dne,  when  payment  waa  refiued ;  and  in  the  after- 
Doon  of  the  same  day  the  pluntiS  canted  notioe  of  ita  dishonor  to  be 
■ent  to  the  defendant. 

Pa$i,  for  the  defendant,  ol^eoted  that  thia  was  not  enfficieat  notice 
of  the  dishonor.  Finney,  the  maker  of  the  note,  had  the  whole  of  the 
day  it  became  due  to  pay  it,  and  till  the  last  minute  of  that  day  it 
oonld  not  be  oonudered  as  dishonored.  The  notice  therefore  stated 
what  was  untrue,  and  was  evidently  prematore, 

Lobd  BLLBSBOBorGH.  I  think  the  note  was  dishonored  as  soouf 
as  the  maker  had  refhsed  payment  on  the  day  when  it  became  due,' . 
and  the  notices  sent  the  defendant  mnrt  have  answered  all  the  pur- : 
poses  for  which  notice  in  such  oases  is  required.  The  holder  of  a  bill  j' 
or  note  gives  notice  of  its  dishonor  in  reasonable  time  the  day  after  it 
is  due ;  but  be  may  give  such  notice  as  soon  as  it  has  been  dishonored 
the  day  it  becomes  due,  and  the  other  party  cannot  oomplun  oS.  the 
extraordinary  diligence  used  to  ^ve  him  Infonnbtion. 

By  the  defendant's  evidence,  it  appeared  that  this  bill,  being  in  the\ 
bands  of  Jfaude  8b  Co.,  was  pud  in  by  them  when  indorsed  only  by  \ 
the  defendant  to  their  bankers,  Masterman  &i  Co.,  who  were  to  pre- 
sent it  for  payment.  Maude  &  Co.  had  received  it  fiom  Finney  the 
maker,  as  a  collateral  aeonrity  for  an  acceptance  of  his,  then  in  their 
hands  overdue.  On  the  10th  of  January,  four  days  before  the  note 
was  doe,  some  person  unknown  came  to  Masterman  &  Co.'s  where  it 
lay,  paid  it,  and  carried  it  away  without  its  being  cancelled,  or  any 
menaorandum  being  made  upon  it.  However,  it  had  been  indorsed 
by  Tinson,  and  had  oome  into  the  hands  of  the  plaintiff,  before  it 
WOB  due. 

Park  contended  that,  after  the  bill  had  been  once  paid,  it  conld  not 
be  reissued,  and  he  relied  upon  Beck  v.  Robley. 

Lord  ElixBNBOBOtiOD.  Payment  means  payment  in  due  course,  aoo 
Qot  by  antioipation.    Had  the  bUl  been  dne  before  it  oame  into  the 
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plaioUfFa  bands,  he  mast  have  taken  it  with  all  its  infirmities.    In  tint 
case,  it  would  have  been  his  btuineM  to  inquire  minntclf  into  its 
origin  and  faiatoiy.    But,  receiving  it  before  it  was  dac,  there  was  noth- 
li^  to  awaken  his  sasptcion.    I  agree  that  a  bill  paid  at  matnritj* 
eannot  be  reissned,  and  that  no  action  can  afterwards  be  mainttdned  . 
upon  it  by  a  snbseqnent  indorsee.     A  pajrmeDt  before  it  becomes  dae^' 
however,  I  think  does  not  extinguish  it  any  more  than  if  it  wore  merely 
discounted.    A  contrary  doctrine  would  add  a  new  clog  to  the  turnup ; 
lation  of  bills  of  exchange  and  promissory  notes;  for  it  would  be, 
impossible  to  know  whether  there  had  not  been  an  anticipated  pay-h 
ment  of  them.    It  is  the  duty  of  bankers  to  make  some  memorandnmU 
on  bitiB  and  notes  which  have  been  paid;  but, if  they  do  not,thol 
holders  of  such  securities  cannot  be  affected  by  any  payment  made  I 
before  they  are  due.     While  a  bill  of  exchange  is  running,  it  remuns/l 
in  a  negotiable  state.     I  cannot  limit  its  negotiability  to  the  last  fowll 
days  before  it  becomes  due  more  than  the  first  four  days  after  it  is 
drawn.  Verdict  for  the  plaintiff.^ 


{OA^^CiC/^X^Ui-fC     Mt-fiM^ 


^^Af- 


^  (       >  (V  <  i.    -'  J  'H^f  i'-l  ^^^^  ^g'b  BnroH,  Apeil  18, 1816. 
;  *     ,'.  A  ■    .  ,      ;  I.''   \  '  C    '■'  (       [BtporM  At  1  Moult  f-  SJwft,  18.] 

\   i\: ,    i^AsstniFSiT  by  the  pl^tiffs  as  indorsees,  agunst  the  defendant  m\ 
acceptor  of  the  following  bill  of  exchange: —  ] 

« liOKDON,  Feb.  26, 1814.  \ 

^  ^      •       "Three  months  after  date,  pay  to  our  order  £380,  value  received. 
•  *"    ~  "Ellis,  Nxsdbak,  Jb.,  &  Co. 

■         "To  Mr.  T.  Clitb." 

And  the  plaintiffs  declared  as  upon  a  bill  drawn  by  certain  persons 
tradmg  under  the  name,  style,  and  firm  of  Ellis,  Needham,  Jr.,  A  Co., 
payable  to  their  own,  to  wit,  the  order  of  the  said  Ellis,  Needham, 
Jr.,  Sd  Co.,  and  indorsed,  &o.  And  at  the  trial  before  Lord  Ellen<1 
borough,  C.  J.,  at  the  London  sittings  after  last  Michaelmu  tenn,l 
because  it  was  proved  that  only  one  person  constituted  the  firm  of 
Ellis,  Keedham,  Jr.,  Se  Co.,  therefore  it  was  objected  that  here  was  a\ 
rariance.     His  Lordship  directed  a  nonsuit,  but  gave  the  plaiutLSi  J 

^(-mUt);  RiwTU 
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fiber^  to  move.*    Topping  accordingly,  in  the  hut  term,  obtained  a  I 
rule  niti  for  a  new  trial,  I 

M  Laaet,  who  showed  oaose,  admitted  that  the  bill  imported  prima 
facU  to  be  drawn  by  a  firm  conaisting  of  more  than  one  person,  yet, 
he  Bud,  as  the  pluntiffa  received  it  from  Needham,  Jr.,  the  Irawer, 
they  tnnat  be  intended  to  know  that  he  alone  was  concerned  in  the 
drawing  it.  And  doubtless  they  might  have  declared  as  npon  a  hill 
drawn  by  him,  though  the  bill  pnrport  to  be  drawn  by  a  fiim  com- 
prising  more  persons  than  one.  If,  therefore,  the  plaintiffa  might 
have  averred  and  proved  contrary  to  -the  fact  apparent  on  the  face  of 
the  bill,  the  defendant  shall  not  be  estopped  from  doing  the  same. 

LoKD  ELLENBOBoiraH.  Is  uot  the  acceptor,  before  he  accepts  a  bill 
drawn  upon  him  in  the  name  of  an  ^gregate  firm,  bound  to  know 
whether  the  firm  oonsista  of  a  plurality  of  persons  or  not ;  and,  if  he 
does  aocept  the  bill,  is  he  not  estopped  from  averring  that  it  is  not  in 
fact  drawn  by  an  ag^pr^^te  firm,  when  he  himself  has  aecredited  the 
description  by  accepting  it  when  so  drawn  ?  It-stmck  me  at  the  trial 
that  the  plaintiff  shoald  have  framed  their  declaration  as  if  the  hill 
waa  drawn  by  an  individual  in  the  name  of  an  ^gr^^te  firm  ;  but, 
aa  it  is,  they  have  declared  according  to  the  terms  in  which  the  de< 
feudant  has  accepted  the  bill.  The  words  "  pay  to  our  order"  natu- 
rally import  a  plurality  of  persons;  and  the  plaintiffs  would  have 
violated  the  letter,  if  they  had  described  it  as  drawn  in  the  ungnlar, 
Beaidea,  the  defendant  has,  by  his  acceptance,  led  them  into  the  error ; 
and  how  can  the  indorsees  of  a  bill  be  supposed  to  have  any  knowl- 
edge of  the  firm  of  the  drawers  beyond  that  which  the  bill  conveys  to 
Ibem  f  A  person  who  takes  a  bill  is  warranted  in  taking  it  according 
to  the  ordinary  import  of  its  terms,  and  treating  it  so ;  and  it  would 
iotroduce  vast  inconvenience,  if  it  were  otherwise,  and  if  the  party 
declaring  must  never  venture  to  predicate  either  the  dngular  or 
plnral,  though  the  terms  of  the  bill  clearly  import  it.  The  point  was 
saved  at  the  trial  upon  the  impression  which  I  then  had,  but  I  now 
think  my  present  view  of  it  the  more  correct  one. 

Lb  Blakc,  J.  The  bill  being  drawn  in  the  plural,  "  to  our  order  " 
Batisfies  the  mode  of  declaring  upon  it. 

Bati:et,  J.  Possibly  the  plaintiffs  mig^t  have  declared  according 
to  the  fact  as  it  exists ;  bat  they  may  also  declare  according  to  the 
fact  as  the  defendant  says  it  exists.  The  defendant,  by  his  acoept- 
aaoe,  has  siud,  there  is  a  firm  of  Ellis,  Needham,  Jr.,  &  Co^  and 
that  to  their  order  he  will  pay  it.  He  is  precluded  from  saying  that 
the  word  "  onr  "  is  not  well  applied  :  after  having  recognised  the  firm 
ui  the  plural,  he  is  not  now  at  liberty  to  deny  it. 
1  8m  4  CMDpb.  N.  P.  0.  T& 
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Dakpibb,  J.    Suppose  the  drawer's  name  is  fbrged,  yet,  if  the 
drawee  accept  the  bill,  he  ia  precluded  from  averring  as  sgaust 
strangon  that  it  is  a  foi^ry.    So  here  the  defendant,  hj  bii  aooept^ 
woe,  has  verified  the  word  "  our."  JivU  ab»oki!s^  Q 


^  '  ^  ■  /-t  •* '  ■  I*  f  ,1 '    '   '  DUUN  ASP  Asvraxz  v.  0*ESBFE. 
•     ::•  '      •  ■'■.^J.^icd  C'Jis  THB  Euro's  B«wch,  Jukb  28,  1816. 

■  C  ''  '■  '■'■    ^       '  Ebbob  to  reverse  a  judgment  ^ven  for  the  plaintiff,  Mary  O'Keete,' 

.    ^.  ■*  'i  f  agiunst  the  defendants,  J.  and  T.  Dann,  in  an  action  brought  in  the 

I      ^  >       Common  Fleas,  in  which  the  plaintiff  declared  that  the  defendants,' 

-  '  '  '  '_'  ,    on  theU9th  Junfl^  lai.l,  nt.  London,  according  to  the  custom  of  mer-^ 

-'■'  •".'.tt'f.f'.i*  chants,  made   their  bill   of  exchange,  bearing  date  the  same  day,, 

'       ,        '  ' '  /        directed  to  Messrs.  Ricketts,  Thome,  George,  &  Co.,  and  thereby  re-l 

.  I    ■  •     ■ ,      /      quired  tbem,  one  month  after  date,  to  pay  to  the  order  of  J.  Sinclair  I 

V  '-■■   .    'i      ''^   £1,000,  for  value  received;  and  that  Sinclair,  afterwards,  and  before) 

'  jr|-   1,2. /\f-  ■  .payment  of  tho  money  in  the  bill  mentioned,  or  of  any  part,  to  wit, \ 

a  .1    '^^  "  '  on  the  same  day,  by  his  indorsement,  appointed  the  contents  of  the ' 

V-  '-^  ^    ,''■•'   bill  to  be  paid  to  the  plaintiff,  and  delivered  the  same,  so  indorsed,' 

'-'■.}'<  -tu/lf '^''^^ '^^P'^"^'^!  ""^  *^®  plfun  tiff  averred  that  afterwarda,  to  wit,  on. 

;        \  ^    the  18th  July  in  the  same  year,  the  bill  was  presented  to  Messrsl. 

'C   .^-t.    •  "I't'lticketts  for  acceptance,  and  that  they  refused  to  accept;  of  whicl^ 

w'-Ui'^  :<!:  fl^.'.Utbe  defendants  afterwards,  to  wit,  on  the  same  day,  had  notice.    Bjl 

'     ,;     ~     J        reason  of  which,  according  to  the  sud  ouatom,  they  became  liable,  &0. 

I  .    A^  0.  -  ••  C  -pjip  defendants  pleaded  now  attumpsenmt/  and  further,  in  bar  of^. 

'  '  '.  \''f  '■^'- ''  the  action,  that  before  the  supposed  indorsement  of  the  bill  to  the 

'  ''  ■:  -i    /.<'•(■    plaintiff,  and  its  presentment  for  acceptance,  as  in  the  declaration' 

.     , .  .,  /        meutioned,  to  wit,  q^  the  20th  of  June,  a(  London,  t^e.J)ill  gaa  pre-, 

■  ■  '    '  *     ^ntcd  by  Stnolair  to  Messrs.  Riolcetts  for  acceptance,  and  that  iheyl 

refused  acceptance,  and  that  notice  of  such  refusal  was  not  given  toi 

the  defendants.    The  plaintiS^  in  reply,  protesting  that  the  plea  and] 

tlie  mattera  thereof  were  Insufficient  to  bar  the  aotion,  traversed  that 

before  the  presentment  mentioned  in  the  declaration  the   bill  vraa 

presented  by  Sinclair,  and  refused  acceptance,  as  in  the  plea  allied. 

And,  at  the  trial,  the  jury  found  for  the  plaintiff,  upon  the  rum 

aaaumpait;  and  upon  the  plea  they  fonnd  for  Uie  defendants,  specially 

thut,  before  the  presentment  mentioned  in  the  deolanttic  n,  the  bill  wofl 

1  CUffittv.  Qrifflii,8B(MW.089,a«Mr«f.  — Bb. 
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pTesented  by  Sinclair  to  MesBn.  Rioketts  for  acooptance,  and  that 
they  rafoaed  to  accept  in  the  manner  stated  in  the  plea ;  and  in  caaa 
the  oonrt  shonld  give  jnd^ent  for  the  plaintiS,  notwithatanding  the 
finding  on  the  ple&,  the  jniy  assessed  the  dam^ea  at  £1,087.  After- 
wards judgment  was  entered  as  folloTS :  *'  Therefore,  it  is  considered 
that,  notwithstanding  the  verdict  in  form  aforesaid,  found  for  the 
defendants,  upon  the  issue  joined  between  the  parties  upon  the  plen 
of  the  defendants  by  them  secondly  above  pleaded  in  bar,  the  plain 
tilt  reoover  gainst  the  defendants  her  damages  upon  the  suid  countt 
by  the  jury  in  form  aforesaid  araessed,"  &c 

And  the  errors  assigned  npon  this  judgment  were  that  the  defend- 
ants' plea  was  sufficient  to  bar  the  action ;  and,  therefore,  judgment 
ought  to  have  been  given  for  them,  upon  the  issue  and  verdict  there- 
on ;  and  the  common  error  was  assigned  npon  the  judgment  ^ven  for 
the  plaintiff,  npon  the  promise  in  the  said  count. 

And  the  point  now  insisted  on  for  the  plaintiffs  in  error  was  this,! 
that  Sinclair  having,  by  his  laches  in  omitting  to  give  notice  of  thej 
non-acceptanoe  of  the  bill,  discharged  them  from  their  liability,  couldl' 
not,  by  his  subsequent  indorsement  to  the  defendant  in  error  reviTcl 
that  liability.  < 

Which  point  was  maintained  by  Oifford,  for  the  plaintiffs  in  error, 
who  argued,  first,  upon  a  consideration  of  the  mutual  engagements 
between  tbe  drawer  and  the  holder  of  a  bill  of  exchange.  The  drawer, 
he  said,  undertakes  that  the  drawee  shall  accept  the  bill,  and  shall 
also  pay  it  at  the  period  of  its  maturity :  upon  failure  of  either  of 
which  conditions,  the  drawer  becomes  liable,  provided  he  has  dne 
notice.  The  holder,  on  the  other  hand,  undertakes  for  due  diligence 
m  seeking  payment,  and  giving  notice  of  any  disappointment  which 
may  happen  in  the  pursuit  of  It.  It  is  indeed  optional  with  the 
bolder,  where  the  bill  is  payable  after  date,  to  present  it  for  accept- 
ance, or  to  wait  until  the  bill  arrives  at  maturity,  relying  in  the  inter- 
val on  the  credit  of  the  drawer,  and  present  it  at  once  for  payment; 
bat  if  he  elect  the  former  course,  and  acceptance  is  refused,  he  b  aa 
much  bound  to  ^ve  notice  of  this  refusal  as  he  would  be  to  give  notice 
of  non-payment,  if  he  wait  till  the  bill  becomes  due,  and  payment  is 
refused.  Btesard  ».  Hirst,  Goodall  v.  Dolley,  Roacow  v.  Hardy.  The 
reason  of  which  has  already,  in  put,  been  stated ;  viz.,  because,  im- 
mediately OD  failure  of  the  drawee  to  accept,  the  drawer  or  Indorser 
becomes  liable,  Ballingalls  v.  Gloster;  whence  it  follows  that  the 
drawer  onght  to  have  an  opportunity  forthwith  of  withdrawing  hia 
vflbots  ont  of  the  hands  of  the  drawee.  Thus,  tbe  mutaal  engagementa 
between  the  drawer  and  holder  of  a  bill  of  exchange  requiring 
Mtioe,  the  law  baa  adopted  the  rule,  and  diacbarges  the  drawer  iJ 
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notice  be  not  given ;  and  it  woold  be  converting  the  rule  of  Uw  into 
a  dead  letter,  if  the  part;  violating  it  may,  after  the  drairer  is  dia- 
charged,  cure  his  own  default,  and  by  indorsing  over  the  bill  revive 
the  drawer's  reeponsibility.  It  appears,  however,  that  Lord  Ellen- 
borongb  thonght  difierently  of  the  rale  of  law,  and  of  the  Rie^ing  of 
evading  it,  when  he  pronounced  that,  "  if  the  indoraen  be  onoe  dis- 
charged by  the  laches  of  the  holder  at  the  time,  in  not  giving  due 
notice  of  the  dishonor,  their  responubility  cannot  be  revived  by  the 
shifting  of  the  bill  into  other  bands."  Robcow  v.  Hardy.  If  this  were 
a  question  on  whom  the  hardship  onght  to  fall,  it  might  be  enongb 
to  sUte  that,  on  the  one  hand,  the  drawers  are  concerned,  who  have 
already  snffered  by  want  of  notice,  and  were  not  privy  to  the  snheo- 
quent  indorsement ;  on  the  other,  the  indorsee,  who  derives  her  title 
immediately  by  indoisement  from  the  transgressing  party  (and  how 
qoutd  he  confer  a  better  title  than  he  had  himself  ? ),  and  wbo,  by  talc- 
ing the  bill  nnaccepted,  mast  have  done  it  upon  the  faith  reposed 
in  the  party  indorsing  it,  that  he  had  done  no  act  to  discharge  the 
security.  The  hardship,  therefore,  if  there  be  any,  ought  to  fall  where 
the  confidence  was  misplaced,  and  where  the  remedy  lies  immediately 
against  the  party  who  has  abused  it.  As  to  any  supposed  incon- 
venience likely  to  result  from  the  adoption  of  these  arguments,  it  may 
be  doubtful  haw  far  the  unrestrained  circulation  of  unaccepted  bills 
ought  to  be  placed  to  the  aooonnt  of  public  convenience,  if  under  that 
term  is  comprehended  a  due  regard  to  iadividual  secarity.  Bot, 
however  this  may  be,  it  is  submitted,  in  the  language  of  the  learned 
judge  who  dissented  in  the  Common  Pleas, "  That  as  the  law  limito 
the  responsibility  of  parties  to  bills  of  exchange,  by  certain  rules  for 
the  negotiation  of  them,  those  rules  onght  not  to  be  varied  by  the 
introduction  ot  new  and  unnecessary  distinctions  or  exceptions." 

Tindal,  contra,  was  stopped  by  the  court. 

LoBD  ELLEHBOBonaH,  C.  J.    At  a  very  late  period,  after  the  law- 
merehant,  as  it  regards  the  subject  of  bills  of  exchange,  had  obtained 
for  many  centuries,  the  cases  of  Blesard  t>.  Hirst  and  Goodall  v.Dolley 
were  decided.    I  do  not  mean  to  insinuate  any  thing  against  the 
anthority  of  those  decisions.    They  establish  this,  that,  if  the  party'l 
holding  a  bill  of  exchange  receive  notice  of  its  dishonor,  he  is  bound  i 
to  communicate  this  to  the  drawer.     Bnt  it  bas  not  yet  been  determined  .| 
that  the  want  of  notice  operates  further  than  a  personal  discharge  of  li 
the  drawer,  as  against  the  party  failing  to  ^ve  the  necesesry  notice,  i\ 
nor  that  an  innocent  indorsee  shall  be  barred  of  his  action  by  nny 
'stent  defect  in  the  transfer  or  concoction  of  the  bill,  exrejit  in  tbe 
two  cases  of  the  bill  being  given  on  a  gaming  or  usurions  consid- 
«ration.    The  inconvenience  of  a  more  extended  doctrine  must  b« 
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j^psrent:  tor  aappose  the  holder  to  be  the  eleventh  person  into 
ThoM  hands  an  nnaooepted  bill  has  passed,  m  saocession,  by  indonw- 
meat ;  the  bill  arrives  at  matorit^,  and  is  presented,  in  due  oonree,  for 
parent,  and  payment  is  refused,  and  notioe  ig  giren  to  the  dmwer. 
According  to  the  doctrine  of  to-day,  the  holder  is  not  in  a  condition 
to  maintain  his  action,  nnless  he  can  steer  clear  of  any  vice  which  the  ' 
bill  may  have  acquired,  by  having  been  tendered  for  acceptance  by 
some  one  of  the  numerous  holders  through  whose  hands  it  has  passed. 
A  long  inquiry  must  be  instituted  through  the  whole  series  of  indor- 
sees, in  order  to  asoertaio  if  any  previous  presentment  was  made,  and 
in  what  manner  it  was  dealt  with.  Wonid  it  be  possible  to  conduct 
the  negotiation  of  bills  of  exchange  if  all  this  inveatigatiou  were 
necessary  ?  What  means  has  the  holder  of  gaining  this  information  ? 
Must  it  be  obtained  by  private  inquiry  ?  That,  as  it  seems  to  me, 
would  tend  to  oast  abont  bills  of  ezohange  a  precarious  character 
that  would  affect  their  credit,  and  perhaps  totally  exclude  them  from 
drcalation.  The  cases  of  Blesard  t>.  Hirst  and  Goodall  v.  Dolley  de* 
cided  that  the  indorser  should  be  discharged,  but  that  was  as  between 
the  indorser  and  the  party  guilty  of  laches,  wbioh  the  plaintiff,  iu  both 
those  cases,  was.  It  may  be  material  to  give  the  drawer  notice,  i^«<^ 
order  to  enable  him  to  withdraw  his  effecte.  This,  therefore,  may 
form  a  sound  exception  ss  against  the  party  guilty  of  laches,  bat  it 
is  a  very  different  consideration  whether  it  shall  vitiate  the  bill  in 
the  hands  of  an  innocent  indorsee,  like  the  cases  of  nsury  or  gaining. 
It  is  argued  that  the  drawer  is  only  conditionally  liable,  if  the  bill 
he  dishonored  by  non-acceptance  or  non-payment,  provided  he  has 
notice.  But  it  is  no  part  of  the  condition  that  he  shall  be  discharged 
quoad  every  holder,  if  the  dishonor  be  not  within  the  knowledge 
of  the  holder.  Such  a  position,  I  believe,  is  not  lud  down  in  any 
case,  and  would,  ss  it  seems  to  me,  he  carrying  the  doctrine  further 
than  is  necessary  or  convenient,  involving,  perhaps,  the  negotiation 
of  bills  of  exchange  in  precarious  uncertunty.  The  drawer  who 
issues  his  bill  into  the  world,  without  proonring  its  acceptance,  is 
not  without  some  degree  of  blame.  He  issues  it  in  an  iroperfcct 
state,  and  oannot  justly  complain  of  the  neglect  of  any  indorsee 
«ho  takes  the  bill  in  this  state,  being  c^^isant  of  no  circumstances 
to  vitiate  it,  and  looking  merely  at  the  names  upon  it.  Upon  the  ^ 
whole,  it  appears  to  me  that  no  authority  has  prononnoed  that  a  • 
bill  of  exobange  shall  be  a  void  security,  in  the  bands  of  an  * 
innocent  indorsee,  who  has  no  knowledge  that  the  bill  has  ever 
been  dishonored,  because  a  former  holder  has  omitted  to  give  notice  ' 
to  the  drawer  that  the  drawee  has  refused  acceptance;  and  that  ^. 
Moh  a  doctrine  wfiuld  he  destructive  of  the  very  policy  and  effect 
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of  this  species  of  instnuDent,  by  readering  its  oredit  of  m  preoariow 
a  nature  tiiat  no  person  would  be  found  willing  to  trust  to  it,  eepe* 
daily  if  a  Dumber  of  names  were  indorsed  npon  it. 

Batlxt,  J.  I  am  of  die  sanw  opinion.  Bills  of  exchange  being 
negotiable  instmments,  a  dlKrent  rule  applies  to  tbem  from  Lkst 
whiob  governs  ordinary  instrnmeBta ;  so  that  an  indorsee,  bona  ^d$ 
snd  for  a  valuable  consideration,  may  possibly  stand  in  a  better  ntna* 
lion  than  the  indorser.  Usory  and  gaming  form  two  exeeptions  to 
this,  both  affecting  an  innocent  indorsee ;  and  there  is  one  other, 
where  the  indorsee  cannot  be  said  to  be  an  innocent  party,  that  tM, 
where  he  takes  a  bill  over-dne,  or  where  the  bill  bears  on  the  faoe  of 
it  the  mat^  of  having  been  disbinored,  as  if  it  be  noted  for  noo- 
acceptance.  In  all  otlier  oases,  although  the  want  of  notice  may  bo  a 
good  defence,  as  ^^inst  tbe  indorser,  it  affords  none  as  agunst  an  inni^ 
cent  indorsee.  The  drawer  might  avoid  all  difficulty,  by  drawing  the 
bill  payable  to  his  own  order,  and  procuring  an  acceptance  before 
iMoing  it.  If  he  draw  it  payable  to  a  third  person,  and  issue  it  in  iti 
anaocepted  state,  the  imperfection  lies  at  his  door,  and  he  must  take 
the  consequence.  The  question  being  whether  the  loss  shall  fall  on 
him  or  upon  an  innocent  indorsee,  it  seems  to  me  that  the  law  casta 
it  where  it  ought  to  fall.  It  is  argued  that  there  is  no  hardship  in 
casting  the  loss  on  the  indorsee,  beosose  he  received  the  bill  on  tJin 
individual  credit  of  the  indoner ;  but  that  argnment,  I  think,  is  not 
supported  by  the  premises,  beoaose  an  indorsee  takes  a  bill,  not  upon 
the  credit  of  the  indorsee  alone,  but  of  all  the  names  which  appear 
npon  the  bill. 

Abbott,  J.  I  confess  it  always  appeared  to  me  to  be  an  anomaly 
that  the  bolder  of  a  bill  of  exchange  should  not  be  bound  to  present 
it  for  acceptance,  and  yet,  if  he  does  present  it,  and  acceptance  is  rfr- 
fused,  that  he  should  be  bound  to  give  notice  to  the  drawer,  under 
pain  of  having  him  discharged.  To  extend,  however,  the  doctrine  of 
discharge  to  a  esse  like  the  present,  would,  in  my  opinion,  be  attended 
with  very  injurionit  conseqaenoee,  as  it  would  almost  destroy  the 
n^^tiation  of  instmmenta  of  this  nature;  for  no  prudent  person 
would  take  a  bill  of  exchange,  if  it  were  to  be  subject,  in  his  hands, 
to  all  snch  latent  defects  as  the  present.  I  am  of  opinion,  thorefore, 
that  we  ought  not  to  extend  the  doctrine  beyond  the  authorities  cited. 

HoLBOTD,  J.  I  am  of  the  same  opinion,  that  there  on^t  to  be 
judgment  for  the  defendant  in  error.  This  conclusion,  I  think,  followa 
from  some  of  the  principles  laid  down  in  ailment  on  the  other  side. 
I  agree  in  the  position  that  the  drawer  undertakes  that  the  drawoe 
shall  accept  and  pay.  If  the  holder  tender  the  Inll  for  acceptanoe^ 
■nd  aeceptanoe  is  refused,  he  knows  that  the  drawer  is  thereby  de- 
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bated  in  his  ezp«ctstioD:  therefore,  it  becomes  his  duty  to  give 
notice  to  the  drawer,  uid,  if  he  ne^eot  Uiis,  he  is  goilty  of  Uohea,  sod 
oogfat  to  anffer  for  his  oegligenoe  rather  than  the  drawer.  This  wm 
Ae  gronnd  on  which  the  case  of  Bleeard  it.  Hirst  was  determined. 
Bat  snch  is  not  the  present  case,  where  the  bill,  in  its  unaocepted 
state,  has  passed  into  the  hands  of  a  bona  fida  indorsee  to  whom  no 
laches  is  imputable.  Upon  the  prinoipte  already  laid  down,  the 
drawer,  in  sach  a  case,  holds  ont  to  the  indorsee  that  the  bill  will  be 
aooepted  and  paid  ;  and,  if  this  falls,  ooglit  he  not  to  suffer  rather  than 
the  indorsee,  who  hath  no  knowledge  whatever  that  the  bill  has  been 
dishonored  ?  The  oase  of  Rosoow  v,  Hsrdy  differs  from  this,  because 
th^«  the  pluntiff  took  up  the  Inll  of  his  own  wrong,  after  the  bolder 
by  his  laches  had  discharged  the  drawer  and  prior  indorsen,  and 
therefore  it  was  properly  holden  that  the  plaintiff  oonid  not  recover 
against  a  prior  indoner.  The  greater  part  of  the  learned  oonnsel's 
argument  would  apply  to  the  ease  of  a  stolen  bill,  where  the  felon  has 
indorsed  it  to  a  h<ma  fide  holder ;  but  what  says  the  law  in  sach  cose  ? 
Not  that  the  indorsee  takes  the  hill  on  the  individual  credit  of  the 
felon,  so  that  he  must  stand  or  fall  by  the  felon's  title,  but  that  he 
shall  recover  on  his  own  title,  seeing  that  he  might  take  the  bill  on 
tlie  credit  of  all  the  names  which  appear  on  the  bill.  Usury  and  gam> 
ing  oonsiderations  render  the  bill  void  in  its  original  formation.  I 
remember  the  oase  of  Lowe  v.  Waller,  where  the  oonrt  reluctantly 
yielded  to  that  doctrine.  This  is  not  the  case  of  a  void  bill :  the 
indorsee  is  chargeable  with  no  negligence,  and  I  therefore  think  that 
the  drawer  is  still  liable.  Judgment  affirmed^      ^ 


Ci- 


jut.  0:v(u 


LOWES  AKD  Othues  v.  MA2ZARED0  aud  Othesb.  ,'  , 'jf 

Ih  tbb  Emo's  Bshch,  Michabuus  Tbbm,  1816.  ;•   .     ,'       /^  ,, 
[Bqwrtrf  fii  1  jSorfM,  886.]  .   if.    ".       '  \-    ,'-    . 

This  was  an  action  by  the  plaintiffi,  as  the  indorsees  against  the  d&^.* .  .  ' ; 
fendants,  as  the  acceptors  of  a  bill  of  exchange,  dated  28th  March^  .,  ^  , 
1S14,  drawn  by  Q.  Lowes  on  the  defendants,  for  the  sum  of  £1,OOOJ  ^  '  ,'/ 
payable  two  months  after  date,  to  his  own  order,  indorsed  by  Q.  Lowos  >  •  . 
to  Sir  M.  Bloxham,  by  the  latter  to  Ambrose,  and  by  Ambrose  to  theJ .)  '  \  r 
plainti£&.  [  /     ' 

The  defence  was,  usury  oommitted  apon  tbe  indorsement  of  the  bill, '  ' 
by  G.  Lowes  to  Sir  M.  Dloxham,  and  by  the  plaintiffs,  un  taking  the  { 
^  by  indorsement  from  Ambrose.  ,    ' ' 

>  Conf.BsrtUU»,  fi«nioii,UU.*W.  7S8.— Ed. 
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It  ^ipeered  Uist  G.  Xx>wes,  ob  die  lit  of  April,  took  the  UU  to  Sir 
M.  Bloxbsm  to  got  it  diaoounted,  and  that  the  latter  agreed  to  do  it, 
on  reooiving  one  half  per  oent  oommiBslon,  and  6  per  oent  as  loss  in- 
eorred  by  aelling  oat  itook.  O.  Lowea  aoeeded  to  theao  terms,  and 
the  bill  was  indorsed  at  the  time  of  the  transsotion.  It  also  appeared 
that  the  pliuntifEs,  upon  the  indorsement  to  them,  had  received  ono> 
fonrth  per  cent  besides  oommission  as  brokers :  this,  however,  it  wm 
contended,  was  divided  between  the  pluntiffs,  who  were  broken  at 
Liverpool,  aod  their  London  ^ents ;  and  was  no  more  than  an  ade- 
quate remaneration  for  the  expenses  of  oarriage,  &o. 

LoBD  Eluuebobouob  was  of  opinion  that  the  plaintifb  were  Bot4 ' 
entitled  to  recover  on  the  bill,  since  they  were  obliged  to  daim 
throngh  an  indorsement  which  had  been  vitiated  by  nsary  i  bat,  upon    ' 
the  ooonsei  for  the  plaintiffs  insisting  atroi^ly  on  the  oase  of  Parr  v. 
EliasoD,  his  Lordship  permitted  the  plaintiffs  to  take  a  Terdiet,  anb-    , 
jeot  to  a  motion  to  enter  a  nonsuit.  «i 

A  mie  nisi  having  been  obtained  to  that  effect  in  the  ensuing  tOTna, 
Soariett  and  XiitlledaJe  afterwards  showed  cause  against  it.  They 
relied  mainly  on  the  oase  of  Parr  v.  Eliason,  and  upon  the  dootrine 
there  expounded  by  Lord  Kenyon,  They  argued  that  although  the 
statute  avoided  the  indorsement  to  Sir  M.  Bloxham,  on  the  ground 
of  usnry,  yet  that  it  did  not  wholly  nullify  the  indorsement  to  the 
exclusion  of  the  claim  of  an  innocent  holder.  That  every  subsequent 
holder  was  in  privity  with  an  indorsement  once  made,  and  might 
olaim  immediately  from  the  iodorser.  The  property  on  the  indorse, 
ment  by  6.  Lowes  resided  in  some  one ;  and,  if  it  did  not  pass  to  Blox* 
ham,  it  remuned  in  O.  Lowes,  and  he  might  have  brought  his  action 
upon  it,  or  by  indorsement  have  transferred  hia  interest  in  the  bill. 
Suppose  then  that  he  had  takei^the  bill  back  from  Sir  M.  B.,  might  he 
not  have  put  it  into  the  hands  of  another,  and  so  have  transferred 
the  interest  which  he  had?  But  if  he  oould,  then  in  the  present  case 
the  interest  had  been  transferred,  since  the  holder  is  in  privity  with  the 
first  indorBer,  and  the  intermediate  transaction  is  immaterial.  The  case 
of  Daniel  ti.  Cartony  *  was  also  cited,  to  show  that,  where  the  bill  is 
good  in  its  inception,  an  intermediate  usurious  transaction  will  not 
prevent  an  innocent  holder  from  recovering ;  and  it  was  urged  that 
the  oourt  would  not  be  willing  to  extend  the  doctrine  expounded  in 
Lowe  V.  Waller,  which  was  oontrary  to  previous  decisions  on  the  snb- 
}eot.  And  that  as  to  the  percentage  t^en  by  the  plaintiffs,  it  was  no 
mom  than  an  adequate  remuneration  for  the  expenses  of  oarri^^  Ao., 
and  that  at  all  events  it  was  a  question  for  the  jury  whether  the  trans- 
action was  usurious. 
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But  the  Cottbt  vere  of  opbion  Uiat  the  osm  of  Farr  v.  Eliaaon  vm 
distingaishaUe  from  this,  and  might  be  inpported  npoo  other  ground^' 
and  that  the  indonement  was  entirely  avoided  hj  the  Statute  ol 
Urary,  and  ooold  not  be  diunisaed  for  one  parpoBo  and  retuned  for 
another ;  and  that  after  the  oaae  of  Lowe  «.  Waller  had  been  acted 
apon  80  long,  ita  foundation  cx>nld  not  now  be  inqnired  into.  The 
court  were  also  of  opinion  tbat  the  indorsement  to  the  plaintiffs  waa 
also  infected  with  nsnry;  and  the  rale  for  entering  a  nonsuit  waa  mode 
abft^te. 


I 


.M  /■•" 


ROBrNSON  ..  TABKOW.     /  r^.  ^~  -il     , 

h,  ru  Oo».o»  Pl^xs,  Mat  12,  1817. A^^^,  _    „^^^  ,.J^. 

i"'^""'— ^""i         '.t*-..<jf,i  ./.;<.>''("■' 

Hbbbt  had  l^^"  *  partner  of  Charles  Staebeo,  under  the'   ■  -    .   , 


hauio.1 


Ax&iSAX  Hbbbt  had  ^^^  a  partnei 
firm  of  Staeben  ft  Co.,  but  they  had  dissolved  that  partnership ;  after,  k       ■ . 
which,  Henry  drew  a  bill  on  the  defendant  at  two  months'  date,  pay-  V  -jf'*  ^    - 1 
able  to  "our  order,"  which  he  signed  P.  pro  C.  Staeben  &  Co.,  A.  lA'lU  t-^  r   ." 
Henry,  and  indorsed  it  to  the  plaintiff  in  like  manner,  by  the  wgnatnro;  '''A  n.  ■;,(  ^'^  ■ 
P.pro  Chas.  Staeben  dfc  Co.,  A.  Henry.    The  defendant  accepted  the!  w'>  •,  ' '-  • 

bill ;  and  in  this,  which  waa  an  action  against  him  for  non-payment,  Uiel  J> 
plaintiff  in  his  first  count  declared  on  the  Inll  as  drawn  by  Abraham     '^V 
Henry,  using  the  name,  style,  and  firm  of  Chaa.  Staeben  ft  Co.,  and/ 


K" 


>  According  to  the  nport  o(  Lowe*  e.  Uauaredo,  tn  Comjn'i  Um7,  176,  181, 
Lord  BUeaborongh  ii  Mtid  to  har*  aUted  "  tbftt  he  hid  turned  the  case  of  Parr  b. 
XSijMOn  In  hi*  mind  witii  great  doubt ;  and  that,  baring  been  of  connsel  in  that  caM, 
be  remembered  that  at  the  time  of  itt  dedaloa  there  wai  great  conflict  of  opinion 
i^on  the  (abject  That,  howeTer,  waa  an  action  of  trorer ;  and  the  bolder  of  the 
tdlt  wonld  be  entitled  to  the  benefldal  comequencsi  aritlng  oat  of  the  paper,  to 
neorer  which  troTcr  wm  the  proper  fbnu  of  action." 

Mr,  Jutlce  Barley  added  "  that,  ai  ersry  indoiMment  waa  conjidered  In  law  ■•! 
B  new  Irawlng,  the  plaintlSi  muit  neceuarllr  claim  under  tbli  new  dnwlng,  whlnh; 
waa  nrarlcn*."  ,i 

Thli  ded«toD  wat  followed  in  Chapman  r.  Black,  2  B.  ft  Al.  668,  in  which  cMe 
Abbott, C.  J.,  who  delltered  tbe  Judgment  of  the conrt, remarked,  p.  690;  "The 
case  of  Lowes  d.  Hasiarado  Ijelug  lubaeqaent  to  Parr  n.  EUaion  and  Daniel  o. 
CsTton/,  both  of  which  were  there  dted,  mnit,  in  onr  opinion,  be  taken  u  fnmlihlng 
tbe  mb  of  law  upon  thi*  inbject"  Tliii  mle  of  law  waa,  howerer,  toon  changed 
b7  the  Statute  66  Geo.  lU.  c.  08,  which  enacted  In  (nhatance  that  an  Innocent  holdsi 
Ibr  value  ihonld  not  be  albotad  bf  nraij  in  the  InoepUon  v  traufir  of  a  UU  or 
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averred  ao  indorsement  hj  Henry,  not  noticing  therein  tlmt  he  ui->| 
doreed  by  proenratlon.  In  the  second  oonnt,  tbe  plaintiff  aveired  that  I 
the  bill  was  drawn  bj  A.  Henry,  and  indorsed  by  A.  Henry,  not ' 
noticing  the  procuration.  In  a  third  count,  the  pluntiff  alleged  that  I 
certain  peraons  naing  the  style  of  Chas.  Staeben  ft  Co.  drew  the  IhU,  i 
and  that  the  said  Cbas.  Staeben  tb  Co.  indorsed  the  bill.  Upon  thej 
trid  of  the  cause  at  Gnildball,  at  the  sittings  alter  Hilary  term,  1S17, 
before  Burrongh,  J.,  these  facts  were  proved,  ezoept  that  no  evidenoe 
was  f^ven  of  the  handwriting  of  the  indorsement  by  Henry.  Undeif 
the  direction  of  Burrongh,  J.,  a  verdict  passed  for  the  defendant.        f 

Vaufffum,  Serjt.,  had  obtained  a  rule  niti  to  set  aside  this  verdict 
and  have  a  new  trial. 

£ettf  Serjt.,  showed  cause  agunst  the  mle.  He  first  contended 
that  none  of  the  counts  truly  described  the  bill.  Next  he  objected 
that  the  plaintiff  had  not  proved  the  proonnttioD  of  Staeben  A  Co. 
to  have  been  ^ven  to  Henry  to  indorse ;  so  far  from  Its  being  proved, 
there  were  strong  indications  that  the  name  was  fraudulently,  if  not 
feloniously  It  osBuraed  by  Henry.  But  though  it  has  been  held  that  an 
acceptance  admits  the  drawer's  handwriting,  and  every  thing  else  that 
is  on  the  face  of  the  bill,  and  must  have  been  there  when  tho  drawee 
accepted,  yet  tbe  acceptance  does  not  admit  those  things  which  are  on 
the  back  of  tbe  bill,  and  may  or  may  not  have  been  added  after  the 
acceptance. 

Vaufffum,  in  support  of  his  rule.  It  ia  sufficient  to  describe  the  bill 
in  the  declaration  either  aooording  to  its  legal  effect  or  according  to 
the  tenor.  Bass  v.  Clive.  Therefore,  the  third  count  is  good,  wtiioh 
states  that  certain  persons  using  the  firm  of  Staeben  &  Co.  drew  the 
bill,  though  only  one  person,  Henry,  in  fact  drew  it.  It  is  admitted 
that  the  acceptance  proves  the  authority  of  Henry  to  nse  tbe  name  of 
Staeben  &  Co.  to  draw  the  bill.  If  the  acceptance  has  proved  that  fact 
for  one  purpose,  it  has  proved  it  for  all  the  purposes  of  this  bill.  If 
Henry  was  authorized  to  draw,  it  is  not  too  much  for  a  jury  to  infer 
that  he  had  a  continuing  authority  to  indorse.  Bass  V.  Clive  goea 
farther  than  this.  Lord  Elleuborough,  C.  J.,  says,  "  Is  not  tho  ao- 
oeptor,  before  he  accepts  a  bill,  bound  to  Icnow  whether  the  drawer 
is  an  aggregate  firm  or  not?"  The  authority,  being  proved  to  be 
once  given,  most  be  presumed  to  continue,  nnless  the  contrary  be 
proved. 

GiBBS,  C.  J.  I  cannot  tell  what  private  connection  may  subsist  bfr 
tween  these  parties.  I  can  look  only  to  the  instrument  itself,  and  the 
manner  in  which  it  is  declared  on.  Staeben  ft  Co.,  who  were  once  a 
firm,  purport  to  authorize  Henry  to  draw  on  the  defendant.  Tbe  de- 
fendant BGoepU  the  bill,  and  thereby  admits  that  Staeben  ft  Co.  ar* 


:y  Google 


gECrr.  IV.]  DBATTOH  AND  AHOTHBB  V.  PAUL  477 

udating,  as  thej  may  be,  aa  to  him :  he  atuids  answerable  to  Staeben 
is  Co.  for  paying  to  them  the  amoont  of  that  bill ;  he  admits  that 
Henry,  as  the  attorney  of  Staeben  is  Co.,  had  authority  to  draw  that 
bQl ;  bat  it  does  not  appear  at  what  date  the  indorsement  was  made, 
and  the  defendant  has  not  admitted  that  Henry  had  a  right  to  indone 
that  bill.  The  defendant  may  say,  I  did  suppose  that  Staeben  &  Co. 
were  an  existing  honse,  as  they  once  were,  and  that  they  had  autfior- 
iied  Henry  to  draw  that  bill,  and  I  have  made  myself  liable  to  them  [ 
bat  I  have  not  admittod  that  the  agent  was  anthorised  to  indorse  the 
bUl. 

Daluib,  J.  I  am  of  the  same  opinion  with  respect  to  a  oonversa-f', 
tion  which  was  dwelt  on  in  the  argument;  the  defendant  admitted-'; 
that  he  was  liable  to  the  person  entitled  to  recover  on  that  bill,  but; 
he  did  not  say  who  that  person  was.  The  plaintiff  is  not,  therefore^'; 
entitled  to  recover.  ji 

Pabk,  J.  Tha  mere  acceptance  proves  the  drawing,  bat  it  never 
proves  the  indorsement.  It  is  not  at  all  necessary  that  a  power  given 
to  draw  bills  by  procuration  sfaonld  enable  the  ^ent  to  indorse  by  pro- 
cnratioD  :  the  first  is  a  power  to  get  funds  into  the  agent's  hands,  the 
other  to  pay  them  out.  The  case  of  Smith  v,  Chester  decides  that,  even 
if  the  indorsement  be  there,  the  acceptance  does  not  admit  the  indorser's 
handwriting,  and  that  the  acceptor  is  bound  to  look  only  to  the  face  . 
of  the  bill.  I  therefore  agree  with  my  Lord  and  my  brother  Dallas 
that  my  brothw  Burrongh  was  right  in  directing  this  verdict.  . 

Sule  discharged}  [\ 

DRAYTON  AND  Anotheb  i.  DALE.  .\_c.  ,'   .  v    .t-.-    '' '  * 
Ik  toe  Eimo's  Bbmob,  Kovbubbb  14,  1828.'i'  '•.•'       :»".'(.' 

\BiepertxdmtBantewaIi^Cttt*iB^,n&.\     'i -^.i    i   ^   '-   "'     .1-    -  '  •-' 

Absumpsit  by  the  plaintiffs,  as  indorsees  against  the  defendant,  as'  -  *« 

he  maker  of  a  promissory  note,  datod  the  22d  of  September,  1818^'    '. . .  ' 
•or  £60,  for  value  received,  payable  twenty-four  months  after  dato,  t«i    , 
one  Oatmtlett  Clarke,  or  hia  order,  and  by  the  said  O.  Clarke  indorsed     '  "  ■. 
to  Messrs.  Enight  dk  Freeman,  and  by  them  indorsed  to  the  plaintifEsj "^  ' '  ^'" 
Plea :  first,  general  issue  ;  and,  secondly,  the  bankruptoy  of  the  said  G.', '  •'   •  '.'  ' 
Claike  aod  one  Q.  Whitehead  the  younger,  by  virtue  of  a  commission    T  ,  • 
of  bankrapt  dated  and  iasued  the  19th  November,  1814,  atid  an  asaign- 
ment  thereupon  by  the  commissioners  to  Mesars,  Gibson,  Wilson,  and 


-  Bosws  iM  ».  AndBnan,  0  Bip.  48  (wmU*) ;  Jofws  ».  Turaour,  4  C.  A  P.  90^ 
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Howell,  dated  tbe  Ist  Deoember,  1814,  by  reasoii  of  vbiob  aod  by) 
force  of  the  statnte  in  snch  case,  &o^  the  Interest,  title,  and  right  to' 
indorse  th«  said  promiBsory  note  in  the  deolaratioD  mentioned,  before  j 
■nd  at  the  time  of  the  indoraement  by  O.  Clarke,  became  and  waa  i 
Tested  in  the  said  aarignees,  and  not  in  the  aud  Clarke,  and  therebyA 
the  indorsement  of  Clarke  became  void,  and  created  no  right  in  the ,' 
plaintifiEa  to  eat.  The  plaintiffs  joined  issne  on  the  first  plea,  and  W 
replied  to  the  seoond  that,  after  the  assignment  to  the  assigneea,  the 
indorsement  of  CSarke  vas  made  by  him,  by  and  with  th«  consent  of  , 
the  said  assignees.  Rejoinder  denying  snob  consent,  wherenpoo  issac^i 
was  joined.  At  the  trial,  befc^e  Abbott,  C.  J.,  at  the  adjoornedt 
•ittJngs  at  Guildhall,  after  Hilary  term,  1821,  a  Tgiidiot  was  fonnd  tgsl 
^e  jlaintiffa  for  £M  lOs.,  siibject  to  the  opinion  of  the  oonrt  apon  a  I 
case  which  stated  the  isaaing  of  th«  oommission,  and  the  assignment 
to  the  asBignees  named  in  the  plea,  and  that  they  execated  a  power  of 
attorney  to  Clarice  to  collect  debts,  and  sue  in  tbeir  names,  Ae.  At 
the  time  of  the  bankraptcy,  the  defendant  was  indebted  to  Clarke's 
separate  estate  in  a  som  much  exceeding  the  amount  for  which  the 
promissory  note  was  given.  Wilson  was  the  sole  acting  assignee ;  and 
he  having  desired  Clarke  to  proceed  ^lainst  the  defendant  for  the  re- 
covery of  the  debt,  Clarke  proposed  to  take  that  debt  upon  his  own 
account,  and  Wilson  assented  to  that  proposal.  Clarke  informed  the 
defendant  of  this  arrangement,  and  he  gave  the  promissory  note  in 
question  in  part  payment  of  his  debt.  Clarke  indorsed  it  for  a  bona 
^fidA  debt  to  Knight  &  Freeman,  and  the  latter  indorsed  it  for  a  valu- 
able consideration  to  the  plaintiffs.  Neither  Knight  &  Freeman  nor 
ttie  plainti£b  knew  of  the  oiroarastanoee  under  which  the  note  was 
given.  Upon  counsel  being  heard  in  a  former  term,  the  court  were  of 
opinion  that  there  was  not  any  evidence  that  the  note  was  indorsed  by 
Clarke  with  the  consent  of  all  the  assignees,  and  they  ordered  the  ver^ 
diet  to  be  entered  for  the  plainti&  on  the  first  issne,  and  for  the  de- 
fendant on  the  second  issne,  and  that  the  case  should  be  submitted  for 
ailment  upon  the  following  qaestion,  whether  or  not  the  plaintiffi 
were  entitled  to  the  judgment  of  the  ooart  upon  the  whole  record  so 
framed,  notwithstanding  the  verdict  found  for  the  defendant  on  the 
flpetual  plea. 

^.  J^oUoek,  for  the  plainti&.  Tbe  question  raised  upon  the  plead- 
ings is  whether  the  previous  assent  of  the  assignees  is  necessary,  in 
order  to  enable  a  bankrupt  to  pass  the  property  in  a  bill  or  note  by 
'ndorsement.  It  is  not  alleged  that  the  assignees  claimed  the  prop- 
erty,  but  merely  that  the  bankrupt  had  no  title.  It  is  clear,  however, 
from  a  series  of  authorities,  that  an  oncerUfioated  bankmpt  has  an 
IDWrest  in  property  aoqnired  after  his  bankruptcy,  onleas  his  ai 
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ebdm  it.  ABbley  v.  Kell,*  Qiippendale  v.  Tomlhuon,*  Webb  t>.  Fox,* 
Fowler  V.  Down,*  and  Coles  o.  Barrow.*  Besides,  in  this  case  the  not« 
was  payable  to  the  bankrupt,  or  his  order.  The  defendant,  by  giving 
isoh  a  note,  held  out  to  the  world  that  the  bankrupt  was  capable  of 
making  an  order  npon  the  not«,  and  therefore  is  estopped  now  from 
•aying  that  he  was  not  competent  so  to  do. 

CAiOy,  contra.  The  property  in  the  note  absolutely  vested  in  th« 
aarignees,  and  they  took  that  property,  not  as  individuals,  bat  as  tros- 
tees  for  the  creditors ;  and  in  that  character  they  were  bound  to  take 
to  the  property.  Kiaa  V.  Adameop  *  is  a  strong  anthurity  to  show  that 
the  property  actually  vesta  in  the  assignees  by  the  assignment ;  and 
Kitchen  r.  Bartsoh^  shows  that  it  is  immaterial  whether  the  property 
oame  to  the  baakrapt  before  or  after  his  bankruptcy.  In  that  case,  ib 
waa  argued,  but  without  aaooees,  that  the  defendant,  by  having  o(hi- 
tracted  with  the  bankrupt,  was  estopped  from  saying  that  he  had  no 
title.  It  is  true  that  there  the  assignees  interfered ;  but  Niss  t>. 
Adamson  shows  that  that  makes  no  difFerenoe.  And  it  is  clear  that  a 
bankrupt,  after  an  act  of  bankruptcy,  cannot  pass  the  property  in  a 
tail  by  indorsement.    Thomason  v.  Frere.' 

Abbott,  C.  J.  Looking  at  this  ease  as  it  is  stated  upon  the  reoord,! 
and  that  is  the  most  favorable  way  in  which  it  can  be  considered  fort 
the  defendant,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  tbelj 
judgment  of  the  court.  The  action  is  brought  upon  a  promissoryr 
note,  payable  to  Clarke,  or  order,  and  indorsed  by  him  to  a  third  p«-  j 
son,  and  by  him  t<t  the  plaintiffs.  The  defendant  pleaded,  first,  non  j 
a»aump»it,  and,  secondly,  the  bankruptcy  of  Clarke  on  the  19th 
November,  1814,  and  an  ssugnment  by  the  oommisuoners  to  the 
assignees,  on  the  lat  of  December,  1814,  and  that  thereby  the  Interest, 
title,  and  right  to  indorse  the  promissory  note,  before  and  at  the  time 
of  the  indorsement  by  Clarke,  became  vested  in  the  aasignees  and  not 
In  Clarke,  and  the  indorsement  of  Clarke  was  void,  and  created  no 
right  ia  the  plaintiffs  to  sue.  To  that  plea,  the  plaintiffs  replied  that, 
after  the  aasigument  to  the  as^neea,  tbe  indorsement  of  Clarke  was 
made  by  him  with  the  consent  of  the  assignees,  and  issne  was  taken 
and  joined  upon  the  fact  of  snch  consent ;  and  the  jury  having  found 
a  verdict  for  the  plaintiSa  on  the  genera)  issue,  and  for  the  defendant 
on  the  other  issue,  the  ijnestion  is  whether  the  plaintiffs  be  entitled  to 
Judgment,  notwithstanding  the  verdict  found  for  the  defendant  on  the 
Moonl  issue.    It  most  now  be  liken  as  a  fact  that  the  indorsemeirtt 

>  3  Btr.  laOT.  *  Cook«'i  B.  Lawi,  U^  Tth  wL 
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vas  made  by  Clarke  withont  the  ooosent  of  the  uHgnees,  and  theay 
the  question  is  whether  Clarke,  having  nude  Biioh  aa  indorsement " 
without  the  previoua  ooniout  of  hia  aasigneeH,  could  thereby  transfer 
anj  interest  in  the  note  to  his  iudoraee.    Nov,  inaamuuh  aa  the  note,  A 
which  is  a  negotiable  inetminent,  is  made  payable  to  Clarke,  or  bii 
order,  and  it  is  greatly  to  the  advantage  of  commerce  that  snch  aa 
instrument  shonld  be  tranaferable  by  indorsement,  we  onght,  according 
to  the  rnlea  and  printnples  of  law,  iriiioh  are  framed  with  a  view  to 
the  general  convenience  of  mankind,  to  give  effect  to  the  transfer  of 
such  a  negotiable  instrument,  unleqs  some  plun  rule  of  law  interfere 
to  prevent  it.    Now,  is  it  a  jnst  oonolnsion  of  law,  from  the  faeti 
stated  in  the  plea,  that  the  right  and  title  to  indorse  this  note  waa 
vested  absolutely  in  the  aaaigneesF    I  sm  of  opinion  tliat  it,  is  not.    If  jl 
the  right  and  title  to  the  note  were  veated  absolutely  in  them,  it  voDldF 
follow  aa  a  neceaeary  oonseqaenoe  that  the  right  and  title  to  everyii 
other  chattel  acquired  by  an  unOMtifioated  bankrupt  after  his  bank-jl 
ruptoy  would  vest  in  them  absolutnly;  but  the  case  of  Webb  v.  Foz'il 
is  an  authority  to  show  that  an  unoertifiaated  bankrupt  has  a  right  toU 
goods  acquired  by  him  since  his  bankmptoy,  against  all  the  world  but .  \ 
bis  aaaignees,  and  that  he  nuy  maintain  trover  for  them  against  ail 
stranger.     It  is  clear,  therefore,  that  the  bankrupt  has  a  property  iuM 
Buoh  goods.    The  assignees  have  vested  in  tfaem  a  right  to  interfere  j 
and  claim  the  property ;  and,  if  they  do  make  any  claim,  it  is  effL-ctual 
against  the  bankrupt  and  all  the  world ;  bnt,  if  they  do  not  interfere, 
then,  as  between  the  bankrupt  (or  one  churning  dnder  him),  and  his 
debtor,  the  latter  cannot  set  up  their  tiUe ;  bat  the  bankrupt  has  a 
right,  in  a  court  of  law,  to  enforce  the  payment  of  his  debt.     lu 
Kitchen  v.  Bartsch,  the  assignees  claimed  the  property.    It  does  not 
appear  that  the  asngnees  here  hare  interfered  or  made  any  claim ;  and, 
that  being  so,  I  am  of  opinion  that  Clarke  had  a  right  to  indorse  thia 
bill.    If  the  assignees  shall  ever  clwm  the  amount  of  the  note  from 
the  defendant,  and  their  claim  should  even  be  avul&ble,  it  will  be  in 
aome  measure  the  fault  of  the  defendant ;  for  he  might  have  made  the 
note  payable  to  the  assignees,  and  not  to  the  bankrapt. 

Ba^tlbt,  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  retain 
their  verdict  on  the  general  issue,  and  that  the  verdict  on  the  special 
plea  is  not  sufficient  to  deprive  them  of  ttie  judgment  in  this  case. 
This  is  an  action  upon  a  note  payable  to  Clarke,  or  to  the  order  of 
Clarke.  The  defendant,  therefore,  by  making  snub  note,  intimates  to 
all  persons  that  he  conMders  Clarke  capable  of  making  an  order  sofli- 
luent  to  transfer  the  property  in  the  note.    The  defence  now  set  np  ii 
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that,  slthougfa  he  his  isBiied  %  ■eonrity  to  th«  world,  importing  on  tbi 
faoe  of  it  that  Clarice  tbs  capable  of  ntakiog  saoh  an  order,  yet  that 
in  fact  he  was  incapable.  Nov  this  is  a  fraad  npon  the  public.  It  ia 
a  general  principle,  applicable  to  all  negotiable  secarities,  that  a  person 
■hall  not  dispute  the  power  of  another  to  indorse  snch  an  instrament, 
when  he  asserts  by  the  instrument  which  he  issues  to  the  world  that 
the  other  has  snch  power.  Thns,  in  Taylor  v.  Groker,'  before  Lord 
Elleaborongfa,  a  bill  was  drawn  by  two  infants:  the  defendants  ai> 
oepted,  and  the  two  infants  indorsed  ;  and  it  was  held  that,  inasmnok 
as  the  defendants  had,  by  accepting  the  bill,  admitted  that  the  infanta 
were  competent  to  indorse,  they  should  not  be  permitted  qfterwaids 
to  say  that  they  were  incompetent  So  in  this  cnse  the  defendant 
has  affinned  to  the  world  that  Clarke  was  capable  of  making  an  order. 
The  facts  are  that  the  bankrupt  indorsed  to  Knight  A  Freeman,  and 
that  they  indorsed  to  the  plaintifEa,  and  that  neither  the  pldntifEs  nor 
K.  &  F.  knew  that  Clarke  was  a  bankrupt.  It  is  settled  by  many 
decided  cases  that,  though  an  UDoertifioated  bankrupt  eannoC  resist  the 
claim  of  his  assignees  to  any  property  which  he  has  acquired  since  bis 
bankruptcy,  yet  that  he  may  aoqaire  property  and  maintain  actions  in 
respect  to  it,  unless  the  asngnees  interfere  to  prevent  him.  l^is  qnes- 
tion  was  much  discussed  in  Chippendale  v.  TomliuRon.  That  was  an 
aodon  upon  an  attorney's  bill.  The  defendant  pleaded  the  bankruptcy 
of  the  plaintifi  before  the  bill  was  incurred,  and  that  plea  was  held 
insufficient  on  the  ground  that  the  rights  of  the  assignees  were  not  to 
be  taken  into  consideration,  unless  they  themselves  interfered.  That 
case  has  since  been  followed  by  Fowler  v.  Downe,  and  other  cases. 
It  appears  to  me  that,  as  the  defendant,  by  the  form  of  his  note,  has 
stated  that  he  will  pay  to  Clarke's  order,  he  cannot  now  allege  Clarke's 
inability  to  make  an  order  as  a  ground  of  defence  tc  this  action ;  and, 
secondly,  that  the  bankrupt  may  acquire  property  subsequently  to  bis 
bankmptcy,  and  retiun  that  property  against  all  the  world,  except  bis 


HoLBOTD,  J.  I  think  that  the  phuntifFs  are  entitled  to  the  judg- 
ment of  the  court  upon  the  whole  record,  notwithstanding  the  verdict 
found  for  the  defendant  upon  the  special  plea.  The  note  was  made 
payable  to  Clarke,  or  his  order,  and  there  was  an  indorsement  by 
Clarke  upon  the  note.  All  persons,  therefore,  not  cognizant  of  his 
bankruptcy,  would  see  npon  the  face  of  the  note  that  which  would, 
prima  /acU,  entitle  them  to  take  it.  Xow,  it  may  be  taken  as  a  gene- 
ral rule  that  indorsees  of  bills  of  exchange  or  promissory  notes  are 
entitled  to  recover  ^e  sums  for  which  they  are  respectively  made  pa]^ 
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*bl«,  from  th«  penoos  lUble  upon  the  face  of  the  bill  or  note,  notwhb- 
itandlng  the  rig^ta  of  third  peraoiu,  nnleu  the  party  taking  the  biQ 
vu  ot^izant  of  those  rights  when  he  took  it.  Thus,  where  a  hill  of 
exchaoge  or  promiMory  note,  truuferable  by  indorsement,  has  ben 
loit  or  stolen,  a  person  deriving  his  title  throngh  another  who  had  no 
ri|^t  to  indorse  may  transfer  a  right  to  an  innocent  indorsee.  Here 
the  defendant  himself  gives  Clarke  authority  to  indorse,  and  he  asserts 
to  all  those  who  see  the  IhII  that  Clarke  has  that  authority,  and  the 
assignees  have  not  made  any  olaim.  I  think,  therefore,  that  the  de< 
(endant  is  estopped  from  setting  np  their  ri^ts.  It  is  not  true  tiut  the 
assignment  rests  abeolately  in  the  assignees  all  the  property  acquired 
by  the  bankrupt  subsequently  to  his  bankmptey.  It  wonid  be  most 
injnrioQS  to  the  bankrupt  if  that  were  so;  for  if  they  were  nnwilling 
to  sue,  and  he  was  nnable  to  sue,  the  ooneequenoe  wonld  be  that  he 
might  lose  property  so  acquired,  and  the  residue  of  his  property  would 
remain  liable  to  his  debts.  Ashley  v.  Kell  ^  is  an  aathority  to  show 
that  property,  even  the  subject  of  trade  and  sale,  so  acquired  by  the 
bsokmpt  subsequently  to  his  bankruptcy,  does  not  pass  absolutely  to 
the  assignees ;  and,  if  that  be  so,  the  property  acquired  by  a  bankrupt 
In  a  B^otiaUe  instrument  does  not  so  vest  in  his  assignees. 

Judgment  for  the  plaMf^ll 


\      ',  I.    -V  '    HAIX  uiD  AvoTBBB  tf.  FULLER  uso  OraBat. 
^  ^~    J  ;~  In  ms  Knta's  Bkhoh,  Jvm  10,  1826. 

^  AssUHPBiT  to  recover  £197  as  money  had  and  received  by  tltel 

"  *     defendants  to  the  use  of  the  pluntiffii.    At  the  trial  before  AbbottJ 

C.  J.,  at  the  London  nttings  after  Hilary  term,  1824,  the  jury  foundl 

a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court  on  the! 

following  case :  — 

The  plaintiffs  are  merchants  in  the  city  of  London,  having  at  the 
time  of  the  transaction  in  question  an  account  with  the  defendants,  as 
bankers.  On  the  25th  or  26th  of  August,  1828,  Mr.  S.  Hill  applied  to 
J.  Hall,  one  of  the  plaintifi,  for  the  loan  of  a  check  for  £8,  stating  at 
the  time  it  was  for  a  friend  to  send  into  the  country,  upon  which  Mr, 
Hall  drew  and  delivered  to  S.  Hill  the  check  upon  the  defendants, 
nsing  for  that  purpose  one  of  die  printed  tonns  with  which  the  de* 
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fBDdaats  anppty  their  otutomera.  The  Bam  (or  whioh  Mm  check  wu 
dnwn  was  written  bjr  Hall  in  words  at  length,  in  the  hoij  of  the 
check,  and  also  in  fignreo,  the  latter  being  in  the  same  line  with  hia 
Bgnatare.  Mr.  Hill  had  been  indaoed  to  apply  for  the  loan  of  tbd 
dicck  by  one  WagstafE,  who  had  applied  to  him  for  Hooh  a  oheok ;  and 
Hill,  having  obtained  it,  handed  it  over  to  Wagstaff.  Wagstaff  exJ 
pnnged  the  dates,  the  fignres,  and  the  words  three  ponnds,  and  alsol 
the  figures  £8  Oa,  Odl,  and  nibetitnted  the  worde  two  handred  pounds) 
and  £200  in  figures,  bnt  in  snoh  a  manner  that  no  one  in  the  ordinary! 
eonrse  of  bonness  ooold  have  obserred.  The  check  so  altered  waa 
presented  by  or  on  aoooont  of  Wagstaff  to  the  defendants  for  payj 
ment,  on  the  29th  of  Aagast,  on  whioh  day  the  balance  in  their  hands 
<m  the  Mconnt  of  the  plaintifis  was  only  £188  16s.  M.  The  defend! 
ante  pud  the  amonnt  of  the  oheok  as  altered;  and,  baring  a  day  or  two 
afterwards  reoeired  funds  to  oover  the  amount  orer-paid  on  the  29tn 
of  Angust,  they  claimed  to  retain  the  whole  sum  of  £200  on  aocouni 
of  the  oheok  drawn  and  paid  under  the  forgoing  oircnmstanoes.  \ 

F.  I*oUoek,  for  the  plidntiSs.  The  plaintiffB  are  entitled  to  reoorer 
the  whole  amount  of  the  check,  first,  assnming  that  the  defendant* 
have  not  been  guilty  of  any  negligence,  the  loss  must  still  fall  npos 
them,  for  the  altered  check  was  not  the  check  of  the  plfuntiffs;  and, 
therefore,  the  defendants  paid  the  money  without  any  anthority. 
There  ia  no  differenoe  in  principle  between  this  case  and  any  other 
forgery.  Suppose  the  body  of  a  draft  had  been  in  the  handwriting  of 
the  plaintifi,  but  their  signature  had  been  forged,  there  can  be  no 
donbt  that,  if  the  bankers  had  paid  snch  a  draft,  they  wonld  be  liable. 
Or  snppoae  that  it  was  made  payable  to  a  special  payee,  and  hia  name 
had  been  forged,  and  the  bankers  pud  it  to  the  wrong  person,  they 
would  have  been  liable.  There  is  no  direct  anthority  Id  onr  law  upon 
the  subject,  but  the  very  point  ia  disaussed  in  Pothier'a  treatise  du  con' 
trot  At  change,  part  1,  c.  4,  s.  90,  p.  &0.  It  assimilates  a  case  like  the 
present  to  that  of  a  person  employed  to  execute  an  order  for  another 
(&  contrat  de  mandat).  Then  the  employer  is  bound  to  reimburse 
die  employ^  all  hii  expenses  to  which  the  emplojrment  or  order  gives 
rise  (provided  the  employ^  does  not,  by  his  own  n^igenoe,  disbursa 
more  than  he  ought).  Snt  he  disdngoishes  between  expenses  oeea> 
noned  in  the  execution  of  the  order  or  employment  {ex  eauta  man- 
dati)  and  those  whioh  are  incurred  accidentally  in  the  course  of  the 
employment  or  order ;  and  ulUmately  he  comes  to  the  oonduuon  that 
when  A  banker  pays  the  full  amount  of  a  bill  fraudulently  altered  by 
the  holder,  the  sum  pud  beyond  that  for  which  it  was  originally 
drawn  Is  not  a  payment  made  as  oowa  manelaH,  eed  oeaaeiona  tat^ 
ttaitf  the  nbMqaent  frandnlent  alteraUoa  of  the  UU  which  led  tht 
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banker  into  error,  and  which  oaowd  him  the  Iom  of  the  suii:  he  had 
■ndnlf  paid,  being  an  aoudental  oiroamatance  Vhicb  neither  had  bees 
nor  oould  be  foreseen,  aod  agwoHt  vfaioh  the  drawer  cAnnot  be  sup- 
posed to  have  intended  to  indemoify  the  banker. 

Id  Scholey  «.  Ramstwttom,  a  dieok  drawn  b^  a.  customer  npoa  hit 
bankers,  and  which  he  afterwards  oanoelled  by  tearing  it  into  Beveral 
pieces,  was  paid  hy  them  nnder  cironmstances  which  ought  to  hare 
excited  their  suspicion,  and  indnoed  them  to  make  inquiries  t>efon> 
paying  it ;  and  it  was  held  that  they  could  not  take  oredit  for  ths 
amount.  Here  the  bankers  have  been  guilty  of  negligenoe.  The 
drawer  of  a  bill  of  exchange  has  not  any  means  of  diBoovering 
whether  the  inetrnment  which  he  iasaea  to  the  world  be  sabsequentif 
fraudulently  altered:  Uie  banker  has  some  means,  and,  if  he  is  de* 
ceived,  most  be  responsible. 

Gouibum,  contra.  This  case  ia  one  of  novtAtj  and  great  importance 
to  bankers,  who,  if  the  defendants  are  held  liable,  will  be  exposed  to 
constant  hazard  without  any  means  of  proTendon.  For,  if  the  signa- 
ture to  a  check  be  genuine,  a  banker  ia  bound  at  his  peril  to  pay  it, 
although  (as  frequently  occurs)  every  other  part  of  it  be  written  in  a 
strange  hand.  And  now  it  is  contended  that,  after  he  has  ascertained 
the  signature  to  be  valid,  he  is  further  bound  to  notice  any  alteration 
in  the  body  of  the  check  itself,  however  minute,  or  however  skilfully 
effected.  It  is  sud  that  any  material  alteration  in  instmraents  of  this 
nature  after  they  are  drawn  will  render  them  void,  but  that  is  too 
broad  a  position.  In  Kershaw  v.  Cox,^  a  most  material  alteration  in  a 
bill  of  exchange,  viz.  the  insertion  of  the  words  "  or  order,"  was  held 
by  Lord  Kenyon  not  to  vitiate  the  bill.  And  as  to  an  alteration  in 
the  sum  for  which  the  bill  is  drawn,  Soaoohia's  authority,  as  cited  by 
Pothier  in  the  passage  referred  to,  is  express  that  in  a  case  like  the 
present  the  drawer,  and  not  the  drawee,  most  bear  the  loss :  although 
Pothier,  after  stating  the  arguments  on  both  sides,  inclines  himself  to 
the  contrary  opinion.  As  to  a  supposed  analc^y  between  deeds  and 
bills,  Hr.  Justice  Buller  in  Master  v.  Miller  denies  that  there  ia  any 
such,  and  states  oonolusive  reasons  for  his  opinion ;  and  it  is  clear  that 
such  an  alteration  in  a  deed  as  that  which  took  place  in  the  bill  in  tha 
cnse  of  Kershaw  v.  Ccz  *  would  have  made  the  deed  void.  Ko  ai^^ 
ment,  therefore,  can  be  derived  from  such  analogy.  In  Scholey  «. 
Ramsbottom  there  was  every  thing  to  cause  inquiry  and  suspicion  on 
ibe  part  of  the  bankers.  The  check  had  been  torn  in  four  pieces,  and 
pasted  together  again,  and  when  presented  was  obviously  defaced  and 
dirty,  which  was  the  express  ground  of  Lord  Ellenborough's  demsion  t 

>  « B«p  H. p. C  S40.  *8B•^H.P.aHal 


-c  by  Google 


BEOT.  IT.]  HALL  BT  AI»  «.  TUIJ.EB  BT  AL.  48S 

whereas  bere  it  is  fonnd  that  the  check  "  was  altered  in  Eoch  a  manoer 
that  no  one  in  the  ordintuy  oonree  of  business  voold  have  observed 
it,"  which  makes  the  whole  difference,  and  conrerts  that  case  into 
a  strong  authority  for  the  defendants.  Then,  as  to  negligence,  it  is 
here  altogether  on  the  side  of  the  onstomer.  Giving,  or  rather  lend- 
ing, ns  he  did,  this  check  for  so  trifiing  an  amount  to  another  penoQ 
for  the  purpose  of  being  sent  again  to  a  third  in  the  country,  was  in 
direct  violation  of  the  compact  which  must  be  implied  between 
banker  and  customer ;  viz.,  that  the  latter  shall  not  send  abroad  bis 
name  and  signature  in  this  unguarded  mode,  but  shall  use  them  only 
with  due  caution,  and  for  the  bona  Jide  purpose  of  drawing  out  his 
funds  for  his  own  oooasions.  In  Rosaell  o.  Langstaff,  it  was  faolden 
that  a  person  signing  his  name  to  a  blank  stamp  was  liable  for  any 
sum  afterwards  inserted  thereon.  In  that  case,  it  was  argued  (as  in 
this)  that  a  note  so  filled  up  was  not  the  note  of  the  party  who  had 
signed  the  blank  stamp  ;  but  it  Was  held  by  the  court  that  a  man  thns 
•ending  abroad  his  name  and  siguatnre  must  be  responsible  for  all  the 
consequences.  So  here  the  plaintiffi  have  thought  fit  to  lend  their 
name,  owing  nothing  to  the  party  to  whom  the  check  was  given,  and 
being  told  by  him  at  the  time  that  it  was  not  for  bis  own  use,  and 
that  he  should  not  present  it  for  payment.  Under  these  ciroumstanoes, 
it  follows  that  the  plaintifis  must  bear  the  loss,  and  not  the  bankers, 
who  are  not  guilty  of  any  n^ligence,  and  could  not  by  any  care  or 
caution  on  their  part  detect  the  imposition. 

Abbott,  C.  J.    I  am  of  opinion  that  the  plaintiffs  are  entitled 
recover.     Bankers  can  only  charge  their  customers  with  sums 
money  paid  pnnuant  to  order.     Here,  unfortunately,  the  bankers  have  j 
paid  more  than  the  order  authorised  them  to  do ;  for  by  that  theyl . 
were  directed  to  pay  no  more  than  £3.     I  have  do  doubt  the  bankers, 
cannot   charge  their  customer  beyond  that  sum.     The  plaintiffs  are' 
therefore  entitled  to  the  judgment  of  the  court  for  the  excess.  |^ 

Bati.bt,  J.  The  banker,  as  the  depository  of  the  customer's 
money,  is  bound  to  pay  from  time  to  time  anch  snms  as  the  latter  may 
order.  If,  unfortunately,  he  pays  money  belonging  to  the  customer 
upon  an  order  which  is  not  genuine,  he  must  suffer ;  and,  to  justify  the 
payment,  be  must  show  that  the  order  is  genuine,  not  in  signature 
only,  but  in  every  respect.  This  was  not  a  genuine  order,  for  the 
customer  never  ordered  the  payment  of  the  money  mentioned  in  tb« 
«heck.  Jifdgment  for  Ike  plaitUiffa} 

1  Bolnrtt  V.  Tucker,  Ifi  Q.  B.  660  (forged  Indonement) ;  BeUuisp  v.  Hat.  Bank, 
100  >Uu.  87S  (forged  indonement),  aeeord. 

By  ButnU  10  *  17  ViiL  c.  GO,  )  19,  "  Adj  dnft  or  order  dnwn  upon  a  buikn 
Cbr  a  fau  ot  ntm^j  payabte  to  order  or  demand,  which  shall,  when  preMotod  fas 
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tt  ^W*^/nviX*df  *<t;  |t<^M>U^^DOD  ».  EDWARDS. 

,  ooaix  LoBD  TBSTBBDmr,  C.  J^  Hat  29,  18S7. 

[BqK)rUdimiCamaglaai-P»fi*,«a.] 
AJLAjtI^^/^       AwmPBiT  cm  ft  IhU  of  ezohimge,  dated  Sept  18,  1826,  payabla' 
/         *        three  montha  after  date,  for  £96  lis.  7(£,  drawa  by  a  person  named 
Hobson,  and  accepted  hj  the  defendant,  payable  to  the  draweA 
order,  and  bjr  him  indorsed  to  the  pluntiff. 
The  plaint  rested  on  the  formal  proob. 

Brougham,  iav  the  defendant.    I  am  in  a  oondition  to  shew  that" 
the  bill  was  indorsed  on  the  Slat  of  yovember,  and  that  on  the  j 
4th  of  October  the  drawer  pat  it  oat  of  hia  power  to  indorse,  bf 
giving  a  general  release  to  the  defendant.  "^ 

LoBD  '^iTTZKDziT,  C.  J.  Toa  most  show  that  the  pidndff  knetX] 
it.  If  yon  cannot  show  that  the  plaintiff  was  aware  of  the  release! 
jonr  defence  fails :  if  it  were  not  so,  yon  would  put  an  end  U>  tboU 
oironlation  of  bills. 
Sfougham,  The  party,  by  Uie  release,  puts  all  right  out  of  himselt 
LoBD  Tbntbbdzv,  C.  J.  It  is  quite  clear  that  you  mast  trace  it. 
to  the  pluntifTs  knowledge.  Verdia  for  tfi«  plaint^.    \\ 

•^      r  J         I 


rA  . 


'  '-^  I'vU  ]i  l-l^  t  ('• ,'       Ih  TH«  CoxMoa  PutAB,  Jusa  18,  1827. 

■'■    -ii-:^.  <;•■',  i.i'.X  IftjiwW  &  4  B«^«,  268,] 

^•^^^  iWC^'.  /    Ak  arbitrator,  to  whom  dispntes  between  the  above  parties  lud 
.' ' ;  '  i         been  refcTTed,  found  by  his  award  that  George  Grote  the  elder,  "W^i- 
•'-  liam  Willoagbby  Frescott,  George  Grote  the  younger,  and'  William 

'    -  '  pk^meDt,  purport  to  be  indoned  b;  the  penon  to  whom  the  ume  iball  be  drawn 

'*'  _  '  parable,  •hall  be  a  luOcinit  autboritj  to  the  banker  to  pajr  the  amount  of  auok 
draft  or  order  to  the  bearer  thereof;  and  it  ahall  not  be  ineumbcDt  on  the  banker  ta 
pTOTe  that  loch  indorwment,  or  an;  iuhaeqaent  indoraement,  vai  made  bj  and 
under  the  dIrMtlon  or  snthorlQ'  of  the  penon  to  wbom  the  draft  or  order  wm  or  If 
made  payable,  either  hj  the  drawer  or  an;  Indortee  thereof."  See  Halifax  Ualoa 
w.  Wheelwright,  L.  0. 10  Bx.  188,  dedded  nnder  thi«  itatatt. 

Coot  Smith  ».  UMbanica'  Biink,  0  La.  An.  610,  when  ttM  drswer'a  negUgMiea 
WM  ilald  to  piotMt  tho  bank  which  Iiad  paid  a  ohcek  to  tha  holdar  nadei  «  ftqid 
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Qeotge  Presoott  vere  entitled  to  retun  the  imn  of  three  handred  and 
Bftf  ponnda  two  shUlings  and  threepence,  the  only  disputed  item  in 
an  aooonnt  referred  to  in  the  sabmiasion,  and  that  Peter  Tonng  had 
no  l^al  olaim  or  demand  whatsoever  against  them  in  respect  of  Uiat 
item ;  bat  stated  npon  the  face  of  his  award  ibe  following  UmU,  in 
order  to  enable  Peter  Young  to  take  the  opinion  of  the  Court  of  Com- 
mon Pleas  whether,  onder  the  oironmetanoea,  he  ought  to  bear  the  loss 
of  that  sum. 

Before  and  in  the  year  1S2Q,  George  Grote  the  elder,  W.  W.  Pres- 1 
oott,  G.  Orote  the  yonnger,  and  W.  G.  Presoott  oarried  on  bnsLaess  to 
London,  as  bankers,  ander  the  finn  of  Grote  Sb  Co.  ,     ' 

Peter  Yonng,  before  and  in  the  year  1826,  kept  cash  with,  and  waJ 
tn  the  habit  of  drawing  upon,  Grote  A  Oo.  drafts  or  orders  for  sums  ol 
money  on  paper,  issued  by  the  latter,  oontuning  printed  forms  of  drafts,' 
having  in  one  line  the  names  of  the  bankers,  in  the  second  line  the 

words  **  pay ,  or  bearer,"  and  at  the  bottom  of  the  draft  the  letter 

'<£;"aanfficient  apaoe  being  left  between  the  leoond  line  and  the  bot- 
tom of  the  draft  for  a  third  line. 

On  the  12th  Angost,  1826,  P.  Tonng,  having  occasion  to  qoit  bis 
borne  upon  bnnnees,  by  which  he  was  likely  to  be  detained  for  several 
days,  signed  with  his  name  five  of  these  printed  checks,  without  i 
ierting  in  them  any  dates  or  sums  of  money;  and  he  left  the  same 
the  possession  of  his  wife,  and  desired  her,  in  his  absence,  to  have 
them  filled  np  for  such  snina  as  the  purposes  of  his  business  might  re- 
qoire.  On  the  I9th  Aogust,  Mrs.  Toong,  in  order  to  pay  the  wages  of 
different  persons  employed  by  her  husband,  required  the  sum  of  fifty 
pounds  two  shillings  and  threepence,  and  sbe  delivered  one  of  the 
obeoks  so  signed  by  P.  Young  to  William  Worcester,  i  clerk  of  P. 
Young,  and  desired  W,  Worcester  to  fill  it  up  with  the  sum  of  fifty 
pounds  two  shillings  and  threepence.  Worcester  accordingly  filled  It 
ap  with  that  sum,  and  showed  it  so  filled  up  to  Mrs.  Young,  and  she 
desired  him  to  get  it  cashed ;  bat  die  check,  when  it  was  ao  filled  up  and 
shown  to  Hrs.  Young,  presented  the  following  appearance :  the  first 
line  oontuned  in  print  the  names  of  the  bankers',  the  second  line  con- 
tuned  the  words  "  pay  wages,  or  bearer,"  the  word  "  wages  "  only  being 
in  writing,  and  the  third  line  contained  the  words  "fifty  pounds"  and  the 
figures  "  2c.  Sif. ; "  but  the  word  "fifty  "  commenced  in  the  middle  of  that 
third  line,  and  with  a  small  letter,  so  that  ample  space  in  thnt  line  was 
left  for  the  insertion  of  other  worda  before  the  word  "fifty:"  and  there] 
was  at  the  bottom  of  the  draft  the  figurea  "  50,  2.  S ; "  but  the  figure  6 
was  at  a  sufficient  distance  from  the  letter  £,  to  allow  another  figure 
to  be  inserted  between  it  and  the  letter  £.  After  Worcester  had) 
tfiown  the  draft  to  Mra.  Young  in  this  state  he,witboat  any  autliority  I 
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Ir(»n  h«r or  f rom  Peter  Tonng,  altered  the  som  mentioned  b  the  draft' 
to  three  hundred  and  fifty  poonds  two  ihillinga  and  threepenoe,  hj 
eertin^  in  the  third  line  of  the  draft,  before  the  vord  "  fifty,"  the  words 
"  three  hundred  and,"  and  by  introdaoing  at  the  bottom  of  the  dr>ift, 
between  the  letter  £  and  the  figure  6^  the  figure  3. ;  and  this  alteration 
was  made  in  anch  a  manner  that  no  person,  using  due  and  ordmarj* 
diligence,  could  faave  discovered  that  it  had  been  made  iniprupcT!^ 
after  the  draft  had  been  once  filled  np  for  another  sum,  and  signed 
by  the  drawer.  The  check  so  altered  was  presented  by  Worcester  to 
Grote  A  Co.,  and  they  pud  to  him,  in  pursnance  of  the  order  oon- 
t«ined  io  it,  and  which  purported  to  be  that  of  P.  Young,  three  hun- 
dred and  fifty  pounds  two  shillings  and  threepence ;  and,  in  au  account 
delivered  by  them  to  P.  Young,  they  debited  htm  with  that  sum.  He 
objected  to  that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
two  shillings  and  threepenoe.  The  arbitrator  thought  that  it  was  his 
draft  for  that  sum  only ;  but  he  thought,  also,  that  he  had  been  guilty 
of  gross  negligence,  by  causing  his  draft  to  be  delivered  to  Worcester 
(in  whose  handwriUng  the  body  of  it  had  been  filled  up)  in  snch 
a  state  that  the  latter  could  and  did,  by  the  mere  insertion  of  other 
words,  make  it  appear  to  be  the  draft  of  Peter  Yoang  for  the  larger 
sum ;  and  that  as  be,  partly  by  his  negligence,  had  caused  the  bankers 
to  pay  the  larger  sum,  he  was  boand  to  make  good  to  them  the  losa, 
which,  by  reason  of  faia  negligence,  they  had  sustained  by  pitying  that 
sum.  If  the  Court  of  Common  Pleas  should  think  that  opinion 
wrong,  then  he  awarded  that  Peter  Yonng  was  entitled  to  receive 
from  Orote  &  Co.  the  sum  of  three  hundred  pounds,  and  ordered 
accordingly. 

Whereupon,  a  rule  was  obtained  by  Wilde,  Serjt.,  calling  upon  Grote 
&  Co.  to  show  cause  why  they  should  not  pay  Young  £300.  Wilde 
oited  Hal!  v.  Fuller,  where  a  check  which  was  drawn  by  a  oustomer 
upon  his  banker  for  a  sum  of  money  described  in  the  body  of  the 
ohec^,  having  afterwards  been  altered  by  the  holder,  who  subetitated 
a  laiger  sum  for  that  mentioned  in  the  check,  but  in  such  a  manner 
Ibal  no  person  in  the  ordinary  course  of  business  could  observe  it,  and 
the  banker  paid  the  larger  sura,  the  court  held  that  he  could  not 
charge  the  customer  for  any  thing  beyond  the  sum  for  which  the 
check  originally  was  drawn. 

Toddy,  Serjt.,  showed  cause.  Young  acted  with  negligence  in 
leaving  a  blank  check  to  be  filled  up  by  his  agent ;  and  his  agent 
acted  with  greater  negligence  in  permitting  the  sums  to  be  written  OD 
the  check  in  such  a  position  aa  to  admit  of  the  insertion  of  other 
wordx  without  exciting  suspicion.  Grote  &  Co.,  on  the  other  hand, 
Mted  in  the  ordinary  way  of  business ;  for  they  cr  nld  not  refuse  to 
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ouh  a  ohedi  signed  by  thinr  outomer.  In  inch  a  case,  tbe  Iom  mut 
lall  on  the  daBtomer.  The  reiy  qaefition  bad  been  Mnudered  hf 
Pothier;*  who  tud,  —  after  diatingaJBhiDg  between  payments  made 
ae  cmaa  mandati  and  ex  ooeonoiH  mandatif  and  holding,  oontrary 
to  Soacchia,  that  in  general  the  banker  onght  to  be  respongible  where 
he  pafB,  in  consequence  of  a  frand  practised  by  the  holder,  —  "  Cepen- 
daat,  ri  c'^tait  par  la  faute  du  tirvur  que  le  banqnier  ent  6ti  indnit 
ec  errenr,  la  tirenr  n'ajrant  pas  en  le  eoin  d'toire  sa  letti«  de  maniere 
k  pr^renir  les  falsifications ;  pnta,  s'il  avait  Acrit  en  chiffrea  la  somme 
bt^  par  Is  lettre,  et  qu'on  efit  ajout^  a£ro,  le  tirenr  serait  en  «e  oaa 
tenn  dlndenmiser  le  banqnier  de  oe  qn''il  asooffert  de  la falufioatioa 
de  la  lettre,  i,  laqnelle  le  tirenr  par  sa  faute  a  donnj  lien ;  et  a*est  k  ee 
oas  qnon  doit  restreindre  la  dfoision  de  Soacchia." 

Hall  ti.  Fuller  is  dearly  distiognishable.  In  that  case,  Ilall  had  ^ven 
t>  (.heck  to  his  friend  properly  filled  ap  for  three  ponnds :  his  friend 
handed  it  over  to  another,  who,  by  a  chemical  process,  expunged  tbe 
original  snm  and  inserted  a  larger.  But,  Hall  having  by  his  mode  ol 
signing  and  drawing  the  ebeok  giv^n  no  openii^  to  tbe  fraud,  the  con- 
sequences  of  it  fell,  in  the  nsnal  oonree,  upon  the  banker  Fuller,  wbo, 
being  deceived,  paid  a  laige  sum  without  aathority.  In  tike  manner, 
in  Smith  v.  Mercer  *  the  drawer  had  done  nothing  incorrect ;  and  tbe 
bankers  were  held  responsible  for  not  knowing  his  handwriting.  In 
tbe  present  case,  Yonng  hlmseU,  or  his  agent,  the  wife,  was  tbe  cause 
of  the  banker's  being  misled.  Toung,  therefore,  ought  to  bear  the 
loss. 

Wilde.  It  is  the  constant  practice  of  merobaots  to  faave  checks 
signed  in  blank :  they  oonld  not  carry  on  bnaness  without  doing  m. 
Young's  authority  terminated  when  his  wife  assented  to  filling  up  the 
check  with  £60  2a.  What  was  written  afterwards  was  a  forgery,  for 
tbe  consequences  of  which  the  bankers  were  liable  in  the  usual  way. 
There  waa  no  negligence  in  Tonng,  for  his  agent  saw  the  smaller  sum 
duly  written  upon  the  check,  and  both  she  and  Yonng  acted  bonajlde. 
Hall  V,  Fnller  is  in  point ;  for  it  can  make  no  difference  whether  the 
foi|^ry  be  effected  by  interpolation  or  by  expunging. 

Best,  C.  J.  Although  I  entertain  no  doubt  on  tbe  subject,  this  is 
a  case  of  considerable  importance,  and  the  question  has  been  properly 
raised  by  tbe  arbitrator.  Undoubtedly,  a  banker  who  pays  a  forge<l 
dieck  ia  in  general  bound  to  pay  the  amount  again  to  his  cnstomorJ 
beoause,  in  ti^e  fizat  insianoe,  he  pays  without  authority.  On  thia^ 
principle,  the  two  oaaes  whicb  have  been  cited  were  decided,  because  it 
is  the  duty  of  the  banker  to  be  acquainted  with  his  customer's  hand* 

>  TnlM  do  Cootnt  d«  CImi««,  p.l,a.4,  (09;  *S  TtmX.  7(k 
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writing ;  and  the  banker,  not  tiie  onstomer,  mnst  mffer,  if  ft  pft^ent  ba 
made  witboDt  &nthorit]r. 

Bat  though  that  rale  be  peifeotly  well  establiahed,  yet  if  it  be  ihrT 
fault  of  the  onstomer  that  the  banlcer  pays  more  than  he  ought,  be  ^ ; 
oannot  be  called  on  to  pay  agtun.     That  principle  h&a  been  itell  il 
illuBtrated  bjr  Potbier,  in  oommenting  on  the  case  pat  by  Scacchia; 
**  Cependant,  el  c'^tut  par  la  /ixuU  du  tireur  qne  le  banquier  eiit  iti 
Indnit  en  eirear,  le  tireur  n'ayant  pas  en  le  soin  d'dcrire  sa  lettre  de 
tnani^  k  prjvenir  les  falaiSeationa ;  pata,  a'il  avait  ^it  en  ohiffrea  la 
Bomme  tir^e  par  la  lettre,  et  qn'on  eiit  ajoat^  z^ro,  le  tirear  aerait  en 
ee  oaa  tenu  dlndemnieer  le  banquier  de  ce  qu'il  a  soufEert  de  la  faleifi- 
oation  de  la  lettre,  k  laquelle  le  tireur  par  aa  faute  a  donnd  lien;  et 
o'eet  k  ce  oas  qa'on  doit  reetreindre  la  d^isioii  de  Scaochia." 

In  the  preeent  case,  wag  it  not  the  faalt  of  Yoang  that  Grote  Se  Co. 
pud  £8&0  instead  of  £60  ?  Yonng  leaves  a  blank  check  in  the  care 
of  his  wife.  It  is  nrged,  indeed,  that  the  boainess  of  merchanta  re- 
quires  them  to  sign  checks  in  blank,  and  leave  them  to  be  filled  up  by 
agents.  If  that  be  so,  the  person  selected  for  the  care  of  sai;fa  a  check 
ought  at  least  to  be  a  person  conversant  with  business  aa  welt  as  trust- 
worthy. But  it  was  not  likely  that  the  drawer's  wife  should  be  ac- 
quunted  with  bnsiness ;  and  she,  acting  aa  her  husband's  agent,  ought 
not  to  have  trusted  to  receive  the  contents  of  the  check  any  person 
with  whose  character  she  waa  not  perfectly  acquainted.  If  Young, 
instead  of  leaving  the  check  with  a  female,  had  left  it  with  a  man  of 
bnainesa,  he  would  have  guarded  agiuoat  fraud  in  the  mode  of  filling 
it  up ;  he  would  have  placed  the  word  "  fifty  "  at  the  beginning  of  the 
second  line,  and  would  have  commenced  It  with  a  capital  letter,  so 
that  it  could  not  havd  had  the  ^pearanoe  of  following  property  after 
a  preceding  word  ;  he  would  also  have  placed  the  figure  5  so  near  to 
the  printed  £  aa  to  prevent  the  possibility  of  interpolation.  It  was  by 
the  neglect  of  these  ordinary  preoautions  that  Orote  &  Co.  were  in- 
duced to  pay.  The  caae  of  Smith  v.  Mercer  bears  no  reeemblauce  to 
the  present ;  but  Cbambre,  J.,  grounded  his  judgment  on  the  same 
prindple  as  that  on  which  we  now  proceed.  In  Hall  f.  Fuller,  the 
check  was  properly  drawn  by  the  plaintiff  in  the  first  instance ;  the 
worda  which  he  had  written  were  expunged,  and  supplied  by  otherB  hi 
a  different  handwriting,  and  the  alteration  was  made,  not  by  the  plaln- 
tifTs  olerk,  or  a  person  improperly  trusted  by  him,  but  by  an  entira 
•traoger,  who  accidentally  became  possessed  of  the  check.  If  the 
banker  had  been  discharged  in  that  case,  there  oould  be  none  in  which 
he  would  be  liable.  We  decide  here  on  the  ground  that  the  banker 
&as  been  misled  by  want  of  proper  caution  on  the  part  of  his  eua 
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P-iXK,  J.  I  am  of  the  sam«  opinion.  Hall  0.  Foller  is  clearly  di§- 
tingniafaable  &0R1  the  prosent  oaae ;  and,  though  the  Lord  Chief  JoBtice 
»  reported  to  hare  ezpresaed  himself  Bomewhat  generally,  his  ezpres- 
nona  most  be  taken  to  hare  reference  to  the  facte  of  the  case.  Bat 
Bajley,  J^  pnte  the  case  00  the  principle  on  which  I  coincide  with  the 
Lord  Chief  Jostioe  here,  "  The  banker,  aa  the  depositary  of  the  cutu 
totoer*!  money,  is  bonnd  to  pay  from  time  to  lime  such  sums  as  the 
latter  may  order.  If,  nnfortonately,  he  pays  money  belonging  to  the 
tvstomer  upon  an  order  which  is  not  genuine,  he  mast  snSer."  Can 
■cy  one  say  that  the  check  signed  by  Young  is  not  a  genuine  order? 
I  say  it  is.  The  checks  left  by  him  to  be  filled  np  by  his  wife,  when 
filled  up  by  her,  become  his  genuine  orders.  However,  the  arbitrator 
finds  expressly  that  fae  was  guilty  of  negligence ;  uid  I  concur  in  that 
opinion.  He  leaves  blank  checks  in  the  hands  of  his  wife,  who  was 
ignorant  of  buBlness ;  bnt,  having  left  them  with  her  to  be  filled  np 
as  the  exigency  o!  the  moment  might  require,  they  become,  upon  her 
issuing  them,  his  genuine  orders. 

BtrBBOiiaH,  J.  The  arbitrator  attaches  no  blame  to  the  liankers, 
and  it  is  manifest  that  tbe  legal  blame  attaches  to  their  customer. 
Fint,  he  leaves  a  blank  check  with  hie  wife  as  agent  for  him,  and  she 
then  causes  it  to  be  filled  np  in  an  nnnsasl  way :  at  least,  a  line  might 
have  been  drawn  to  fill  np  the  interval  before  the  word  "  fifty,"  The 
blame  is  all  on  one  «de, 

Gabblbs,  J,    The  arbitrator  has  not  found  that  the  clerk  was  in  tbe 
habit  of  filling  up  checks  for  his  employer,  or  of  going  to  the  bankere 
to  receive  money  on  his  account.     Those  oiroumatanoes  might  have 
•trengthened  the  case ;  but  there  certainly  was  great  negligence  on  the    , 
part  of  Young,  and  therefore  the  rule  must  be  Diacharged.'       j 

1  Hdifu  Union  v.  WfaMlwrighl,  L.  R.  10  Ex.  ISS,  aeeerd. 

In  Bobarti  v.  Tucker,  16  Q.  B,  660,  580,  Baron  Parke  placed  the  deciiioD  ui 
TontigVfQroIe  on  the  gronnd  "  that  the  cnatomer  had  by  lignlng  a  blank  cheuk  givea 
antkori^  to  any  p«noa  In  whose  handi  it  wu  to  All  np  the  check  In  whatever  waj 
the  blank  pennlttad."  In  Swan  k.  North  Bil^h  Co.,  2  H.  &  C.  176, 190,  Cockbam, 
C  J.,  «■*  inclined  to  re»t  the  dedtion  npon  llie  principle  ol  aToiding  circuity  of 
B^on.  "  But  tbeie  Tarioni  reaioni  for  the  concluilon,"  remarked  Cleuby,  B.,  in 
'  Hall*^'  Union  v.  Wheelwright,  tupra,  "  only  ihow  how  incontetUble  the  conclu»i:>n 
Itielf  ia ;  and  it  ii,  perhapa,  only  an  application  of  one  ol  tboae  general  principiei 
which  do  not  belong  to  the  mnntdpal  law  of  any  puticalar  coaniry,  but  which  we 
cannot  help  glTlng  eflbct  to  In  the  admlnUtratloo  of  Jiutice,  vli.,  Uutt  a  man  cannot 
take  advantage  of  hiiown  wrong,  —  a  roan  cannot  complain  of  the  coa*equencM  ol 
bis  own  default  againit  a  penon  who  «M  milled  by  that  default,  without  any  fault 
ot  hia  own."  See  ako  Bank  of  Irelaod  b,  Evsni,  6  H.  L.  C.  860,  410,  418,  416;  £1 
want  Swan,  7  C.  B.  m.  s.  MO.  488.  440,  446;  Orr  b.  Union  Bank,  1  Hncq.  613,  MH; 
Qwa  V.  Tyrie,  4  B.  «  8.  880,  HS ;  Brikn^  v.  Nat  Bank,  100  Ua*«.  876.  —  Bd. 
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(^■("^W^  At  iTlM  FB1U8,  oomH  Lobd  TKimimmt,  C.  J,  JoiT  17,  1827, 


■  •  ■}  OLHS-'t 


AftBiniPSiT  by  the  pluntiff  aa  indorsee,  ^^net  the  defendant,  aal 
<»e  of  the  makera  of  a  promisaory  note,  which  iraa  in  the  following 
form:  — 

"  To  Mr.  Wnjuv  Cablxss,  > 

"  High  Street,  Soathwark.  Mabob  4, 1826.    \ 

"  Sib,  —  We  jointly  and  aeverally  agree,  fire  months  after  date,  to  \ 

pay  to  yonr  order  the  sum  of  £220  for  value  reowved.  | 

"£220.  "Joair  Cobmibh.  ' 

"Jambs  Poolb.1 

"  Payable  at  Garraway's  Cofiee-Honte^ 

'Change  Alley,  London." 

I       This  note  wtu  indorsed,  "  William  Carlesa.** 

It  appeared  that  when  the  defendant  signed  ^e  note  tt  waa  not 
addressed  to  any  particnlar  person  as  payee,  and  that  Cornish,  the 
other  maker,  afterwards  inserted  the  direction,  "To  Mr.  William  Gar- 
less,  High  Street,  Sonthwark, "  to  whom  he  pud  the  note  in  part 
liquidation  of  a  previoas  debt,  dne  from  himaelf,  for  the  pnrchaae  of 
goods ;  and  that  Mr.  Carless  subsequently  indorsed  it  to  the  plaintiff. 

The  witnesses  for  the  defendant  stated  that  he  had  been  wht^y 
inoapable  of  transaoting  the  most  ordinary  afiairs  of  life  for  aomc 
years  past,  and  that  at  the  time  he  signed  the  note  he  was  of  perfectly 
imbecile  mind,  and  as  helpless  as  a  child  four  years  old. 

For  the  plaintiff  to  sbow  a  considM^ion,  there  was  evidence  girea 
that  the  pluntiff  was  accustomed  to  disoount  bills,  and  that  he  had 
given  a  check  for  the  amount  of  the  note  !n  question,  deducting  only 
the  discount ;  and  it  was  contended  by  his  coansel  that  he  bad  acted 
bona  ^d«  in  the  transaction. 

Ia>kd  Tbhtbsdek,  C.  J.  (to  the  jury).  The  qTieadon  in  this  case 
is  whether  the  defendant,  John  Poole,  at  the  time  he  put  bis  name  to 
tills  note,  which  is  drawn  in  an  unusual  form,  it  being  "  to  yonr  order," 
and  not  addressed  to  any  one,  was  or  was  not  conscious  of  what  he 
was  doing;  for,  if  he  was,  there  must  be  a  verdict  for  the  plaintiff; 
but,  should  yon  he  satisfied  that  he  was  not  oonsoious  of  what  he  was 
doing,  and  that  he  was  imposed  upon  by  reaaon  of  his  imbedlity  of , 
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mind,  jroa  onght  to  find  for  th«  defendast.  It  is  s  hard  caw  dtherf 
way,  but  it  is  veiy  important  Uiat  eonrta  of  jaatioo  ahoald  afEord  pnHl 
leotioa  to  tboae  iodiTidiiak  wbo  an  nnfortnnateljr  unable  to  be  theinl 
own  gaardiaiu.  V«rdict/'or  the  d^enilant.^    ^ 


1^-L' 


^     /iA.1  '.'  ^A»- 


fbiibof\jj^4 

MQ,  and  I  ,   : 
r  of  tbe    'J,  ■ 


COOPEK  V.  J.  METHR'ahb/w;  R'SfiTBR.  '^'■^.^'^^X/     '. 
Lt  TKB  Krao's  BnrcB,  Janttabt  28,  1880.,     .      /•  ^  ^  ,    /.  ;  j 

AuincpsiT  by  the  indorsee  agaiut  tbs  acceptors  of  teTerafbillt  of\  /t  <  ^  ^  i  7!/ 
exchange,  aome  of  which  were  drawn  in  the  name  of  Woodmao, 
others  in  the  finn  of  H.  Ullook  A  Co^  payable  to  the  order 
drawer.    Flea,  the  general  isaae.    At  the  trial  before  Lord  Tenterden, 
C.  J.,  at  the  Guildhall  sittings  after  Miohaelmas  term,  1828,  bills  oor< 
responding  with  those  set  ont  in  the  deolaration  were  produced,  an^  C  '   '     " 
the  handwriting  of  the  acceptors  proved,  and  also  that  the  bills  wereV .  ' 

accepted  by  them  for  the  accommodation  of  one  Darby.    The  bilUW/ /.'.;> 
drawn  in  the  names  of  Woodman  and  Ullock  Sb  Co.  were  indorsed  re-Lf,     Jj^~  •  ■ 
spectively  with  those  names  and  by  Darby,  for  whom  the  plfUDtifE  dis-l    "^ '"  "  ^      . 
ooanted  them ;  and  two  witnesses  for  the  plaintifE,  who  knew  Darby'ii|''''''^ .      ''"^' 
handwriting,  stated  that  they  believed  the  names  of  the  drawers  and    ^i^  ^■^v-'-i 
first  indorsers  to  have  been  written  by  him.    For  the  defendant,  a  t^,  ;  ^  ^:'   ,U 
person  named  Woodman,  a  cousin  of  Darby,  waa  ealled,  who  proved  I  .  .    '•■.>.  ^^ 
that  the  name  Woodman  was  not  signed  by  him,  and  that  he  never  ''  '  ,,/t'!, ,  > . 
authorised  Darby  to  draw  or  indorse  bills  in  his  name ;  and  similar  *'   '^ '   ,    .' 
evidence  was  given  1^  a  member  of  a  firm  of  T.  Ullook  A  Co.,  and  nu  >■''  ^-''  J 
evidence  was  given  of  the  existence  of  other  persons  answering  the  '!'■■'  6^  <^''    •• 
description  of  the  drawers  of  these  bills.    Then  a  witness  was  ciUled,^',.   ^■xfi'';\'^..>i 
who  suted  that  he  did  not  think  the  names  of  the  drawers  and    '  '^  r    i     "  , 
first  tndoraers  were  written  by  Darby;  and  on  cross-exanunation  he'    ' 
was  asked  by  the  counsel  for  the  plaintiff  whether  he  believed  the  bilta 
to  have  been  signed  aod  indorsed  by  the  same  person?    This  was 
objected  to  as  a  oomparison  of  handwriting.    Lord  Tenterden  allowed 
the  question  to  be  put,  and  the  witness  answered  it  in  the  affijiuative. 
ffia  Lordship,  in  samming  np,  told  the  jury  that,  as  there  wu  no  proof 
•f  the  existence  of  Buob  persons  as  Woodman  and  B.  UUook  ft  Co.,  ia 
whose  names  the  bills  were  drawn,  it  was  inffioient,  as  agwut  th« 

1  Brlggi  V.  Ewut,  61  Uo.  24S,  349  {-mtU),  aeeml. 
LsDCMter  Kat.  Bank  v.  If  oor«,  78  Pl  107,  conlra. 
Oanf.  mdu  p.  Hanhall,  8  Hon,  S27.  —  Ed. 
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aooeptor,  to  prove  tli«  indorMmeDt  to  be  in  the  lame  handwriting  m 
the  drawing;  bat  he  also  dedred  them  to  say  whether  apon  the  en- 
deace  they  believed  the  bills  to  have  been  drawn  and  indorsed  hf 
Darby.  The  jury  said  that  they  did,  and  found  a  verdict  for  th« 
jilaintiS  In  Hilary  tenn,  a  rule  nisi  for  a  new  trial  was  obtained,  mi 
the  ground  that  the  witness  shonld  not  have  been  allowed  to  answer 
the  question  objected  to  at  the  trial,  and  that  the  qnestion  was  not 
properly  presented  to  the  jnry. 

The  Aitomey-Oenerdl  and  Camplell  showed  canse.  There  is  no 
donbt  that  as  a  general  principle  it  is  wrong  to  admit  proof  of  writing 
by  a  oomparison  of  hands.  Bnt  this  oase  was  very  peculiar.  The 
bills  appeared  to  have  been  drawn  In  fiotitions  names,  and  the  question 
pot  and  objected  to  was  not  whether  the  witness  could  say  that  the 
indorsement  was  written  by  A.  or  B.,  by  comparing  it  with  some 
other  writing,  bat  whether  the  bills  had  been  drawn  and  indorsed  by 
the  same  person.  Then  the  question  put  to  the  jnry  was  wholly  unex- 
ceptionable, namely,  whether  they  believed  the  bills  to  have  been 
drawn  and  indorsed  by  Darby;  and  there  was  abundant  evidence 
to  warrant  their  answer  in  the  affirmative. 

Oum«j/,  F.  Poihck,  and  Aahmore,  contra.  The  bills  in  question  were 
accepted  by  one  of  two  partners,  in  the  name  of  the  firm.  But  one 
partner  cannot  hind  anotiier  by  accepting  a  bill  which  is  a  forgery; 
and  the  bills  In  question,  drawn  in  fictitious  names,  were  so.  Or, 
waiving  that  point,  althoagh  the  defendant,  by  accepting  the  bills, 
gave  credit  to  the  writing  of  the  drawer,  yet  be  might  dispnte  the 
indorsement,  Robinson  v.  Yarrow;  and  therefore  the  indorsement 
should  have  been  proved  in  the  ordinary  way.  The  evidence  that 
the  drawing  and  indorsement  were  by  the  same  hand  ought  not  to 
have  been  admitted.  If  it  was  admissible  in  this  case,  it  would  be 
equally  admissible  in  all  others ;  for  the  acceptor  is  always  precluded 
from  disputing  the  handwriting  of  the  drawer. 

LoBD  TsirrSBDBH,  C.  J.  I  am  of  opinion  that  both  the  defendant}"^ 
are  bound  by  these  acceptances.  It  is  clear  that  they  were  given  on 
Darby's  credit,  and  indeed  the  jnry  found  that  he  drew  and  indorsed 
the  bills.  The  acceptor  ought  to  know  the  handwriting  of  the  drawer, 
and  is  therefore  precluded  from  disputing  it ;  bnt  it  is  aud  that  he 
may  nevertheless  dispute  the  indorsement.  Where  the  drawer  is  a 
real  person,  he  may  do  so ;  bnt  if  there  is,  in  reality,  no  such  person, 
[  think  the  fair  oonstmction  of  the  acceptor's  undertaking  is  that  he 
will  pay  to  the  ngnatnre  of  the  same  person  that  signed  for  the 
drawer.    The  mle  for  a  new  trial  most  therefore  be  discharged. 

Batlbt,  J.  The  defendants  ought  not  to  have  accepted  the  bills 
vithont  knowing  whether  ot  not  ther«  were  snob  persons  at  the  sni^ 
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poaed  drawers.     If  they  chose  to  accept  withoat  making  the  inquiry, 
I  tbink  they  most  be  oonaidered  aa  undertaking  to  pay  to  the  ugnatnre 
of  the  persoD  vho  aotoally  drev  the  billa. 
Pakkb,  J.,  coDCorred.  Rule  di»chargei}V^ 

AIJ*PORT  juiD  Ahothsb  v.  MEEK.  \hi^i  iujftCi^U^    ^  f^- 
At  Nisi  PbidSjOorik  Tikdal,  C.  J.,  Fbbbuabt  24,  l880.'U/-ti*  l^*-' )   j, 

AssuicpSTT  on  a  bill  of  exchange  drawn  by  one  Williama  on  andl  i^/  '*'•  ^, 
aooeptfld  by  the  defendant,  and  indorsed  by  Wiiliama  to  the  plain-l  ,(^.(1  i  .  1  < 

The  witness  who  waa  called  to  prove  the  handwriting  of  Williams r  '  ''  .',., 

said  that  neither  the  drawing  nor  the  indorsement  was  written  by/  r/f 
him,  and  that  be  did  not  know  by  whom  they  were  written.  I  {^  t  i.y'fl  d'  '■ 

WUde,  Setjt.,  for  the  plidntiffi,  then  proved  that  the  defendant  hadM  Ax.a4  t>'  • 
acknowledged  that  the  acceptance  waa  hia ;  and  anbiDitted  to  hia  Lord-  I  ' 
ship  that,  aa  the  aoceptauoe  admitted  the  drawing  to  be  correct,  the'} 
Jary  might  look  at  the  indorsement  to  see  whether  it  waa  of  the  same!! 
handwriting  aa  the  drawing.  The  reason  why  a  witness  is  not  allowedjl 
to  speak  to  handwriting  by  comparison  is  that  it  is  the  province  of 
the  jury;  and  it  has  been  decided  that  the  jury  may  judge  by  com- 
parison. 

TiNDAi.,  C.  J.    I  thiuk  you  mnst  call  some  witness  to  lay  aome  evi-  j 
denoe  before  the  jury  on  which  they  may  decide.  { 

W3dey  Seijt.,  admitted  that  he  could  not  carry  the  case  any  further,  I 
and  the  plainttfEs  were  JVbnntited.*    J 


'■•    C-  "'■ 

-C"  If  ■■■  :■■ 

■'.'ii  Xl  .': 

(.'.a'.-f  ^.  .'          1 

r t.  f.  \.' ' 

-•t   iu.-'M -'■■'•  ■ 

1,1689.',, 

i  ■  ■  ■<'.<•  .'...  ■^■. 

LANGTON  V.  LAZARUS. 

Itf  TKB  EZOHBQITKB,  MlOBAEUIAS  TsBlI, 

[Aipatu/ IK  6  ifanm  A  )r<^,  S29.]  .- ''   [i<- t    'C '•  ■' 

by  the  indorsee  gainst  the  acceptor  of  a  bill  of  exohiagc,  I  ^  ^  „     ' 
for  the  sum  of  £46,  dated  29^  of  November,  1888.  '^^  ^'   ' 

Flea :  that  before  the  said  bill  of  exchange  became  due  and  payal  Ic- . '  j" 

uoording  to  the  tenor  and  effect  thereof,  to  wit,  on  the  lat  day  oi , 

■  Llttledale,  J.,  bsci  gone  to  Quunbnn. 
•  IfaefcTMHi  s.  TuoTtM,  Peak*,  30,  tuctrd. 
WUtBa7P.BiiiiiMU,8lAAu.lS9i  WOUaM  «.  Draxd,  14  Hd.  tat,  Mrtm. 
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Movember,  1888,  tli6  nme  bill  vts  «ltwed,  to  wit,  bjr  the  siid  John\ 
Smith  (the  dniwer),  in  &  material  pmrt  thereof,  in  this,  to  wit,  tbat  ' 
whereas  the  same  bill,  when  the  ume  wu  made  b^  Uie  said  John 
Smith  u  in  the  declaration  mentioned,  bore  data  on  a  certain  daj  , 
themn  in  that  behalf  mentioned,  to  wit,  on  the  29th  day  of  October, 
16S8,  the  same  date  was,  whilst  the  same  bill  was  in  full  force  and 
effect  aa  aforesaid,  to  wit,  on  the  day  and  year  in  this  plea  first  men- 
Uoned,  altered,  to  wit,  by  the  siud  John  Smith,  to  another  and  differ- 
tnit  and  much  later  date,  to  wit,  to  the  said  29th  day  of  Kovember, 
1888,  whereby  the  aame  bill  then  beoame  and  was  and  is  void  in  Inw. 
Terification. 

Special  demnrrer,  assigning  for  oatwes  that  the  plea  is  an  argnmen- 
tative  traverse  of  the  allegation  that  the  defendant  accepted  the  bill, 
and  that  it  should  simply  hare  traversed  that  allegation ;  that  the  plea 
does  not  allege  that  the  alteration  was  made  by  Smith  after  the  de- 
fendant had  accepted  or  become  a  party  to  the  bill ;  and  that  the  alle- 
gation that  the  alteration  was  made  "  whilst  the  said  bill  was  in  full 
force  and  eSect,"  as  in  the  plea  mentioned,  is  ambiguous  in  its  mean- 
ing whether  the  alteration  was  whilst  the  bill  was  in  fait  force  and 
effect  as  in  the  plea  mentioned,  or  as  in  the  declaration  mentioned ; 
and  that  the  plea  does  not  state  that  the  defeodnnt  was  not  a  consent- 
ing party  to  the  alteration,  and  does  sot  state  that  tbe  alteration  was 
without  his  consent  or  knowledge,  and  that  it  does  not  show  how  the 
bill  was  void. 

Joinder  in  demarrer. 

Chandleit,  in  snpport  of  the  demurrer.  The  plea  is  clearly  bad. 
The  alteration  is  not  stated  to  be  made  after  the  bill  was  accepted. 
In  order  to  make  the  alteration  available  as  a  defence,  it  must  be  shown 
that  the  date  of  the  bill  wu  altered  after  it  was  accepted  by  the  de- 
fendant. The  allegation  that  the  bill  was  altered  whilst  the  bill  wu 
tn  fnll  force  and  effect  is  uncertun  and  ambiguous.  [Lokd  Abihoxb, 
C.  B.  How  could  it  be  in  force  unless  it  wu  in  circulation,  and  when 
on  action  could  have  been  bronght  npon  itf]  ^t  inny  not  be  in  force 
onUl  it  imposes  some  l^;at  obligation,  but  such  obligation  may  arise 
before  the  bill  is  accepted ;  it  may  have  been  drawn  and  indorsed 
over,  so  u  to  be  binding  upon  some  otiier  party,  before  acceptance. 
If  the  date  wu  altered  after  aoeeptanoe,  the  plea  ought  to  have  averred 
that  fact.  Calvert  v.  Baker  *  ts  an  antbority  to  show  that  this  defence 
is  admissible  under  a  plea  that  the  defendant  did  not  accept  the  bill 
wtodo  et  forma  [Parkb,  B.  That  is  no  authority  for  saying  that  Ibe 
alteration  of  a  bill  may  not  be  pleaded  u  a  defence  in  this  form.] 

>41CftW.41T. 
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The  oonrt  were  of  opinion  tlut  the  plea  oonld  not  be  sntttdned) 
•nd 

iT.  Mmderaon,  who  ftppear«d  in  support  of   it,  prayed  leave  t* 
•mend. 

Put  CuRiix.   Yoa  may  haTe  libert j  to  amend  hj  staUng  the  altera-  '^ 

tion  to  have  been  nude  after  aMq>tanoe.  i 

ZeoM  to  am4nd  oceordiK^}  J 

.  (  I 


HORLET  ti.  pULVERWELL.       '■,(,''■■.      J.  j' .  i' 
Is  THE  ExcHEQincB,  MioaiBLius  Tebh,  1840. '  .  ^  I.  -i      ' 

[BipwttdmlMftmi-WMif.  174.]  \.    -* 

Abbuupsit  by  indorsee  against  drawer  of  a  bill  of  exchange  for  , 
£100,  dated  7tfa  of  Uarch,  1840,  drawn  by  the  defendant  on  and  ,  -' 
accepted  by  Thomas  Q.  C.  Riley,  payable  to  the  order  of  the  defend-  )  !  i 
uit  three  months  after  date;  indorsed  by  the  defendant  to  John  Short,  \  ■  , 
and  by  Short  to  the  plaintiff.  The  .defendant  pleaded  nine  pleas, )  '  • 
of  which,  howerer,  the  seventh  and  ninth  only  are  material  to  this  _  '■  ' 
report.  ^  - 

The  seventh  plea  stated  that,  after  the  drawing  and  aooepting  of  the 
Irill  of  exchange  in  the  declaration  mentioned,  and  before  the  delivery 
of  the  same  to  the  said  T.  G.  C.  Riley,  before  the  same  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  and  while  the 
defendant,  as  such  drawer  as  aforesaid,  was  the  holder  thereof,  and 
entitled  to  sue  upon  the  same,  to  wit,  on  the  20th  of  April,  1840,  it 
was  agreed  between  the  defendant  and  Kley  that  he,  Rtley,  should 
execute  a  certain  indenture,  and  thereby  assign  by  way  of  mortgage 
certain  leasehold  premises  to  the  defendant,  to  secure  the  payment  of 
a  large  sum  of  money,  to  wit,  £858,  part  of  which,  to  wit,  the  sum  of 
£708,  was  theretofore  lent  and  advanced  by  the  defendant  to  Riley, 
and  for  part  of  which  Riley,  before  the  sud  20th  of  April,  1840,  gave 
to  the  defendant  certain  bills  of  exchange,  drawn  by  the  defendant 
on  Riley,  and  accepted  by  him  [stating  tour  bills  of  exchange,  one 
of  which  was  the  bill  mentioned  in  the  declaration] ;  and  that  the 
defendant  shonld  deliver  up  to  Riley  the  said  four  bills  of  ex- 
change, —  that  is  to  say,  the  three  bills  of  exchange  in  this  plea 
mentioned,  and  the  sud  bill  of  exohange  in  the  declaration  men- 
tioned, as  discharged  and  fully  satisfied  by  the  stud  T.  6.  C.  Riley. 

1 1*y\M  9.  Mo*d7, «  a  *  t.  378 ;  Ward  ■>.  AUn,  2  Het  5S,  jMmL 
Bm  HaiMlin  n  Brock,  0  Q.  B.  806.  —  Bd. 
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Averment,  tbat,  m  pnmuuioe  of  the  said  agreement,  tne  said  mortgage 
was  exeoated  hj  Riley,  and  accepted  and  received  hj  the  defendant 
in  discharge  and  aatiBfaotion  of  the  aaid  four  billa  of  exohaiige,  and, 
thereupon,  the  aaid  billa  respectivelj'  were  given  up  and  delivered  to 
lUIey,  ai  paid  and  fnll;  Mtisfied  by  him,  Silej,  the  acceptor  thereof 
and  not  for  the  parpose  of  being  tnmaferred,  indorsed,  or  otherwiM 
negotiated ;  that  the  said  bill  in  the  declaration  mentioned  waa  ii> 
doraed  and  delivered  by  lUley  to  Short,  without  any  conuderatJon  Of 
value  for  the  same,  and  without  any  authority  or  sanotioa  from  the 
defendant,  as  drawer  thereof,  and  that  Short  indorsed  and  delivered 
it  to  the  plaintiff,  without  any  oonnderation  or  value  for  the  same,  and 
the  pltuntiff  now  holds  the  same,  without  having  g^ven  any  oonuden 
tion  or  value  for  the  same.    Verifloation. 

The  ninth  plea  stated  that  the  sud  bill  of  exchange  was  and  is  am 
instrument  or  bill  liable  to  the  charges  and  duty  imposed  by  the  atat 
ate  in  such  oaae  made  and  provided,  and  that  the  said  bill  afterwartU, 
and  after  the  drawing  and  accepting  thereof,  and  before  the  same 
became  due,  to  wit,  on,  Ac.,  was  fiilly  paid  and  satisfied  by  the  said 
T.  G.  C.  Kiley,  and  was  then,  to  wit,  on,  Ac.,  and  after  the  said  bill 
had  been  so  fully  pud  and  aatisQed  by  lUley,  according  to  the  statutes 
in  such  case  made  and  provided,  without  any  new  stamp,  or  the  pay- 
ment of  any  rate  or  duty  ohaigeable  thereon,  reissued  by  the  said 
T.  G.  C.  RUey.    Verification. 

To  each  of  these  pleaa  the  pluntiff  replied  de  irifuria,  on  which 
issue  was  joined. 

At  the  trial  before  Lord  Abinger,  0.  B.,  at  the  last  aseizea  for  the  * 
county  of  Surrey,  the  delivery  up  of  the  bills  by  the  defendant  to 
Riley,  the  acceptor,  on  his  executing  a  mortgage,  was  proved  as  stated 
in  the  seventh  plea :  it  appeared  alio  that  Riley,  before  the  bill  m 
question  became  due,  indorsed  it  to  Short  for  a  valuable  conaideration, 
who  also,  before  it  became  doe,  indorsed  it  for  a  valuable  conaideratioit . 
to  the  plaintiff.  It  was  not  proved  that  the  plaintiff  had  any  knowl-' 
edge  of  the  ciroomHtanoes  under  which  the  bill  had  been  negotiated 
by  Riley.  The  learned  Chief  Baron  thonght  that  the  seventh  an  I 
ninth  pleaa  were  proved  in  sabstaace,  and  directed  a  verdict  on  those 
issues  for  the  defendant,  leave  being  reaerved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him,  with  £102  damages.  Piatt  having  obtained 
a  rale  m'ri  accordingly, 

ITienger  and  Peteradorff  showed  oanse.  The  question  upon  this 
role  is,  not  whether  the  pleas  are  or  are  not  good  in  point  of  law,  but 
whether  they  were  proved  in  fact.  The  whole  agreement  stated  in 
the  seventh  plea  was  proved,  and  that  was  suflicient  to  prevent  tlM 
plaintiff  from  recovering.    Here  the  acceptor,  during  the  running  of 
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the  bill,  disohai^ed  and  utisfied  it  by  agreement  with  the  dratrer ;  and 
it  coald  not  afterwards  be  negotiated  by  the  acceptor,  eo  as  to  gire  a 
valid  title  to  an  iadoraee.  There  is  a  distinution  between  the  paymenk 
of  a  bill  of  exchange  by  a  partj-  primaiily  liable  upon  it,  and  payment 
of  it  by  any  other  party.  If  it  be  paid  by  the  acceptor,  it  cannot  after> 
wards  be  negotiated  at  all ;  if  by  another  party  to  it,  and  if  by  nego- 
tiating  it  he  would  make  enboequent  parties  liable  u[)on  it,  he  cannot 
negotiate  it;  otherwise  be  may.  The  agreement  of  the  iudorBers  of  a 
Irill  is  that  the  acceptor  shall  pay  it,  or  that  they  in  his  default  shall 
do  BO.  By  his  payment  of  it,  that  contract  is  fulfilled.  There  is  no 
rule  of  law  which  sa^  that  it  is  to  be  paid  by  the  acceptor  at  the 
precise  moment  when  it  becomes  doe.  It  is  in  that  respect  Uke  a 
bond.  Most  of  the  oases  on  thia  lubjeot  were  de  Jded  before,  or 
without  referenoe  being  made  to  the  Stamp  Act,  55  Qeo.  III.  c.  181, 
I  19,  which  enaota  that  "  all  promissory  notes,  bills  of  exchange, 
drafts,  or  orders  for  money,  not  hereby  allowed  to  be  reissued,  sh^l, 
upon  tbe  payment  diereof,  be  deemed  and  taken  respectively  to  be 
thereupon  wholly  discharged,  vacated,  and  satisfied,  and  shall  be  no 
longer  negotiable  or  avulable  for  any  purpose  whatever."  In  Bnt^ 
bridge  V.  Uanners,  it  waa  held  that  a  note  which,  before  it  became  due, 
was  paid  and  taken  away  from  tbe  banker's  where  it  lay,  and  waa 
indorsed,  also  before  it  became  due,  for  valuable  oonaideration  to  the 
plaintiff,  might  be  recovered  upon  against  the  payee.  The  facts  of 
that  case,  however^  do  not  appear  to  be  very  intelligibly  stated ;  and 
it  was  before  the  Stat,  tb  Geo.  IIL  o.  184.  [Rolte,  B.  The  Stamp 
&ct  of  the  48  Geo.  IIL  c.  149,  was  then  in  operation ;  and  the  55  Geo. 
III.  0. 184,  S  19,  is  in  terms  are-enactment  of  the  fourteenth  section  of 
that  statute.]  The  true  rule  ia  laid  down  in  Beck  v.  Robley  and  Cal< 
low  V.  Lawrence  that  a  bill  cannot  be  indorsed  or  negotiated  after 
it  haa  been,  paid,  if  such  indorsement  or  negotiation  would  throw  a 
liability  on  any  of  tbe  parties  who  would  otherwise  be  discharged. 
[LoBD  ABiNeEB,  C.  B.  Those  were  cases  where  the  bill  was  nego- 
tiated after  it  was  due.  Parke,  B.  A  bill  may  be  negotiated  evec 
after  it  is  doe,  if  no  other  person  be  made  liable  than  before,]  Here, 
however,  it  ia  clear  that  the  transaction  amounted  to  payment  by  the 
acceptor.  Be  is  not  boand  to  wait  until  the  bill  becomes  due  before 
he  pays  it.  Can  he  then  afterwards  negotiate  it,  so  as  to  make  the 
drawer  liable  F  [Pabkz,  B.  The  condition  of  an  indorser  of  a  bill 
payable  after  date  ia  this,  that  he  is  a  surety  for  the  payment  of  it  by 
the  acceptor  at  a  particular  time  and  place,  on  presentment  for  pay- 
ment. If  the  acceptor  pays  the  bill  before  it  is  due  to  a  wrong 
party,  be  is  not  discbai^d.  It  has  been  so  held  in  the  case  of  a 
sanker'a  check  payable  to  bearer  t  if  die  banker  pays  it  befwe  it  k 
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dae,  be  fa  not  protected.  There  he  u  doing  an  set  inconsistent  vitb 
his  duty  M  banker;  bnt  there  is  no  saeh  violation  of  datr  in  the  so- 
oeptor  pftTing  the  bill  before  it  is  dae,  and  to  the  party  entitled  to 
reoeive  it.  [Pabkb,  B,  Bat  it  shows  that  tbe  obligation  of  the 
drawee  or  seoeptor  is  to  pay  at  a  partionlar  time.  Yon  will  find  the 
legal  liability  of  the  drawer  and  indorser  of  a  bill  of  exchange  rery 
deariy  expressed  by  Mr.  Jtutioe  Bailey  in  his  work  on  Bills.^j  In 
Bartram  v.  Caddy,  where  a  note  payable  on  demand  was  indorsed  for 
the  maker's  accommodation,  and,  baring  been  deposited  m  the  hand* 
of  a  creditor  of  bis,  was  afterwards  paid  by  the  maker  and  reissue^ 
it  wss  held  tbat  it  wss  no  longer  n^otiable,  by  reason  of  the  statati 
65  Qeo.  III.  0. 184,  S  19.  [Lobd  ABnraBo,  C.  B.  There  tbe  note  was 
payable  on  demand,  so  that  it  was  over-due.]  In  Freakly  v.  Fox,  it 
was  held  that  a  promusory  note  was  discharged  by  the  payee  and 
holder  of  it  baring  made  the  maker  his  exeoator,  and  that  no  action 
eould  be  maintained  on  it,  even  by  a  party  claiming  by  indorsement 
from  the  execator. 

Bnt,  at  all  events,  the  defendant  is  entitled  to  the  verdict  on  tlie 
ninth  plea.  The  statnte  66  Geo.  III.  o.  184,  does  not  distingnish  between 
payment  made  at  and  before  the  maturity  of  the  bill ;  bnt  the  inten- 
tion  of  the  legislature  was  that,  after  a  bill  had  been  in  any  mannor 
satisfied,  it  should  not  be  reissued  without  a  new  stamp. 

I'latt  and  Peacock,  contra.  First,  the  plaintiff  was  entitled  to  re- 
eover  on  the  seventh  plea.  It  can  never  be  sud  tRat  the  rights  of  a 
bonajide  indorsee  for  value  before  the  bill  became  due  can  be  affected 
by  a  private  arrangement  between  the  drawer  and  acceptor.  This  bill 
was  never  paid,  in  a  legal  sense,  at  all.  The  undertaking  of  an  ae- 
eeptoristo  pay  the  bill  at  a  particular  time;  and  that  of  the  drawer  and 
the  indoraera,  that  he  sball  pay  it  at  that  time,  or  they  will  be  reepondble. 
In  pleading,  therefore,  the  obligation  of  the  acceptor  is  said  to  be  to 
pay  according  to  the  tenor  and  eSect  of  the  bill.  Has  he  satisfied  that 
oblation  here  ?  Mere  satisfaction  of  a  bill  before  it  is  dne  is  not 
payment  of  it  And  the  statute  £5  Geo.  III.  o.  184,  §  19,  when  it 
speaks  of  "tbe  payment  thereof,"  means  not  the  mere  act  of  payment, 
bat  payment  aocording  to  the  tenor  of  the  bill.  In  the  oases  cited  on 
the  other  side,  the  instrument  had  been  paid  according  to  its  tenor  and 
effect,  and  therefore  conld  not  afterwards  be  negotiated  to  the  prejo- 
dice  of  innocent  parties.  In  Freakly  v.  Fox,  the  plaintiff  roust  have 
known  that  the  defendant  had  no  right  to  indorse  tbe  note  except  si 
executor,  and  therefore  that  it  was  dlsoharged  by  making  him  exeoa- 
tor :  be  thus  hod  notice  that  tbe  note  was  aatisfied.    It  was  essential, 

■Fp.U,16S(Sth««.). 
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Uterefon,  to  tlie  dctaidant's  oase,  in  sapport  of  the  imue  od  this  plM| 
to  prove  not  only  the  agreement  between  hhnself  and  the  aooeptor, 
bat  also  that  the  bill  vaa  truisf erred  to  the  pluntifFvith  notice  of  it, 
and  vtthont  oonaideratioii. 

Secondly,  tiie  ninth  plea  vaa  not  prored.  The  facta  pronid  on  tba 
trial  did  not  amoont  to  payment  of  the  bill,  so  as  to  satisfy  the  allege 
tion  in  the  plea,  that  it "  was  fnlly  paid  and  satisfied  "  by  ^ley.  That 
most  mean  a  payment  in  money ;  bnt  this  was  a  mere  arrangement 
whereby  the  bills  were  considered  as  satisfied  on  tlie  ezeonUon  of  a 
mortgage.  It  u  olear  that  such  evidence  would  not  have  supported  a 
plea  of  payment :  if  it  would,  tt  might  equally  be  proved  by  a  release, 
or  by  the  delivery  of  a  ohattel  in  accord  and  satisfaction.  Neither  oan 
there  be  any  retssning  of  a  toll  antil  it  is  over<lne :  until  then,  it  ia  in 
oonrse  of  negotiation. 

IiOSD  Abbtosb,  C.  B.  I  am  of  opinion  that  this  rale  ought  to  be 
made  abeolnte.  On  the  trial,  it  stmok  me  that  the  pleas  were  sabstaa- 
tially  proved ;  bat,  apon  oonaideration,  I  am  satisfied  that  I  was  wrong. 
I  think,  onder  the  oironmatanoes,  the  seventh  plea  conld  not  be  sop- 
ported,  onless  the  allegation  that  the  phuntiff  took  the  bill  without  any 
oonsideration  or  value  was  proved.  It  seems  to  roe  that  was  an  essen- 
tia] part  of  the  plea,  in  order  to  make  oat  the  defence.  As  to  the  last 
plea,  I  think  it  is  bad  in  point  of  law ;  but  the  qoestion  now  is  whether 
it  was  proved  or  not.  It  is  bad,  on  the  ground  that  it  does  not  nll^e 
a  payment  in  satisfaction  of  the  bill  after  it  became  due.  Bnt  even 
sapponng  that  payment  by  the  aooeptor  in  satisfaction  of  the  bill  be- 
fore it  became  due  were  a  good  answer,  in  point  of  law,  to  an  action 
by  an  indorsoe,  the  plea  was  not  proved  ;  lieoanse,  upon  this  issue,  the 
plaintiff  had  a  right  to  expect  proof  of  actual  payment  in  money,  not 
of  B  mere  accord  and  satisfaction.  If  the  bill  were  satisfied  otherwise 
than  by  payment  in  money,  the  plaintiff  had  a  right  to  expect  that  the 
particular  kind  of  satisfaction  should  be  set  forth  in  the  plea.  Proof 
of  payment,  therefore,  was  cesential  to  support  this  plea ;  and,  that  not 
having  been  given,  the  defendant  cannot  maintain  bis  verdiot  upon  ib 

With  respect  to  the  more  general  question  which  arises  in  this  case, 
I  am  now  satisfied,  after  aome  doubt,  that  the  plaintiff  is  entitled  to 
recover.  The  defendant,  the  drawer  of  the  bill,  agrees  with  the  ao- 
eeptor,  while  it  is  running,  to  deliver  it  up  to  him,  in  conNderation  of 
his  having  the  security  of  a  mort^^^  of  property  of  the  acceptor ;  and 
gives  ap  the  bill  accordingly,  withoat  striking  onl  bis  name  as  drawer. 
Jlefore  the  bill  becomes  due,  a  party  who  is  ignorant  of  this  transac- 
tion disoonnta  it  for  the  acceptor,  and  b^re  it  becomes  due  trant 
Cera  it  for  value  to  the  plaintiff,  who  is  ako  ignorant  of  the  transoctioa. 
Tbe  qaeetion  dien  is  whether  the  discharge  of  a  bill  by  the  aooeptor 


-c  by  Google 


608  MOXLKT  V.   GDIiTXBWSLL.  [CHAP.   IV. 

by  an  arrangemeDt  with  the  drawer  before  it  ia  due,  csn  affeoi'  the  Inll 
In  the  hands  of  an  innocent  bolder  for  valuable  ooomderation.  I  think 
it  oannot.  The  contract  of  the  drawer  and  of  each  indorser  ia  that  tb« 
bill  ihall  be  paid  hj  the  acceptor  at  its  maturity,  not  before  it  is  due ; 
that  it  iball  be  pud,  as  Mr.  Peacock  has  observed,  according  to  ita 
tenor  and  effect,  —  that  is,  when  it  becomes  due.  If,  npon  ita  being 
diiM^arged  before  it  becomes  due,  the  drawer  inadTertently  leares  his 
name  upon  the  bill,  be  is  but  in  the  ordinary  case  of  a  party  who  has  a 
bill  ID  negotiation  with  his  name  npon  it,  agunst  his  intention.  It  ia 
in  the  hands  of  an  innocent  holder,  who  has  no  notice  that  it  has  been 
discharged.  Suppose  mutual  accommodation  acceptances  to  be  given, 
and  to  be  exchanged  before  they  have  been  negotiated,  the  names . 
remainiag  on  them,  the  parties  may  circulate  them  so  as  to  give  a  title; 
to  a  bona  Jide  holder  before  they  become  due ;  and  wherein  doea  tliis; 
case  differ  from  that  ?  Therefore,  a  bill  is  not  properly  psid  and  satis-; 
fied  according  to  its  tenor,  nnleas  it  be  pud  when  due ;  and,  conse-^ 
qusntly,  if  It  be  satisfied  before  it  is  due,  by  an  arrangement  between' 
the  drawer  and  acceptor,  that  does  not  prevent  thfl  acceptor  from  ' 
negotiating  it,  or  an  innocent  indorsee  for  value  from  recovering  upon 
it.    The  rule  must  therefore  be  absolute. 

Pabkb,  B.  I  entirely  concur  with  the  Lord  Chief  Baron,  and  think 
that  in  this  case  neither  of  the  pleas  was  proved.  [His  Lordship  stated 
the  seventh  plea.]  Undoubtedly,  if  all  the  facts  alleged  in  this  plea 
had  been  proved,  they  would  have  amounted  to  a  good  defence ;  be- 
cause the  plaintiff  would  then  have  been  in  the  same  situation  as 
Short,  and  Short  as  Riley;  and  as  to  Riley  the  bill  was  satiafied. 
Bot,  in  order  to  eatabliah  the  plea,  it  was  necessary  to  prove  the  two 
allegations  which  put  the  plaintiff  in  the  samu  situation  with  Riley; 
viz.,  that  Riley  indors^  to  Short,  and  Short  to  the  plaintifi',  without 
value  or  consideration  ;  whereas,  it  was  proved  that  there  was  a  valu- 
able couaideration  for  both  indorsements.  The  question,  therefore,  is 
whether  the  fact  of  the  acceptor  having  satisfied  the  biU  before  it 
became  dne  is  any  defence  agMust  a  bona  Jide  indorsee.  I  am  of 
opinion  that  nothing  will  discharge  the  acceptor  or  the  drawer,  except 
payment  according  to  the  law-merchant,  —  thatis,  |.aymentof  the  bill 
at  maturity :  if  a  party  pays  it  before,  he  purchases  it,  and  is  in  the 
same  situation  as  if  he  had  discounted  it.  The  rule  is  laid  down  cor^ 
rectly  by  Iiord  KUenborongh,  in  Burbridge  v.  Manners,  that  a  payment 
before  a  bill  becomes  dne  "  does  not  extinguish  it,  any  more  than  if  it 
were  merely  discounted ;"  and  that  "'payment*  means  payment  la 
due  conrae,  and  not. by  anticipation."  The  party  who  takes  a  biU 
before  it  becomes  due  has  no  means  of  knowing  whetlier  payment  baa 
been  Miticipated  or  not.    The  seventh  plea,  therefore,  was  not  proved. 
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At  to  the  oases  that  have  been  oited,  they  are  all  oasea  of  bUls  ^aid  at 
tnatority,  beoaose  they  wore  payable  on  demand. 

With  respect  to  the  Dinth  plea,  the  qaeation  now  is  whether  it  waa 
proved  in  fact.  It  ia  bad  in  point  of  law  ;  because  the  payment  men- 
tioned in  the  Stamp  Act  mnatbe  taken  to  mean  payment  by  the  party 
liable,  at  the  maturity  of  the  bill,  and  according  to  the  tenor  of  it : 
otherwise,  tiiere  have  been  many  oases  wrongly  ilecided.  But  I  agree 
that,  even  assnming  the  plea  to  be  good,  it  was  not  proved  in  tact.  It 
would  be  essential,  in  order  to  support  it,  to  prove  payment  of  the  bill 
in  money,  and  not  merely  a  satisfaction  of  it  by  an  agreement  such  as 
waH  proved  in  this  case,  which  was  no  payment  in  the  proper  sense  of 
the  word.  On  a  demurrer  to  this  plea,  for  stating  only  that  the  bill 
had  been  "  paid  and  satisfied,"  without  stating  the  mode  of  payment, 
the  plea  would,  I  think,  have  been  held  suffiolent,  on  the  ground  that 
those  words  would  be  construed  to  mean  payment  in  money.  It  fol- 
lows that,  in  order  to  support  that  averment  in  evidence,  the  proof 
shonid  have  been  of  a  payment  in  money.  Neither  of  these  pleas, 
therefore,  bdng  proved,  the  rule  must  be  absolute  to  enter  a  verdict 
on  those  issues  for  the  pluntiff. 

GoxKXT,  B.,  and  Roife,  B.,  concarred,  Jtute  absolute.* 

■  / 

— ' —     ^'  *  ':'\\''  ' -  ^': 

BEEMAN  V.  DUCK.  ^  \   ^  .!  \  -^  ;  ■  -^  /    \ 
Iv  ths  ExcBEQtrsB,  Febbdabt  25,  1848.       '  ^  .^•'-  > ; 

\RtparUi  M  n  JfMwn  i  WtU^,  251.]         .  -        ^'   ' 
AsBiniFarr  on  a  bill  of  exchange  for  £176,  stated  in  the  declaration  ^ 
to  have  been  drawn  by  certain  persons,  under  the  name,  style,  and  \ 
firm  of  Bradshaw  <fe  Williams,  upon  the  defendant,  under  the  name  or  j 
style  of  W.  Seijeant,  payable  to  the  order  of  Bradshaw  &  WillianiB,  at 
three  mouths'  date,  accepted  by  the  defendant,  and  indorsed  by  Brad-  I 
shaw   &  Williams   to  the   plaintiff.    To   this  count  the  defendant  ; 
pleaded,  first,  that  the  said  persons  therein  mentioned  did  not  drnV 
the  a^d  bill  as  alleged ;  secondly,  that  the  said  persons  did  not  indorse 
it;  and,  thirdly,  that  the  defendant  did  not  accept  it:  upon  which 
issues  were  joined. 

At  tbe  trial  before  Wigbtman,  J.,  at  the  last  Bristol  assizes,  it  ap- 
peared that  W.  Serjeant,  who  was  a  partner  of  the  defendant,  brought 
the  bill  to  one  Johnson,  a  prior  holder  to  the  plaintiff,  with  the  names 
of  Bradshaw  &  Williams  indorsed  upon  it,  and  negotiated  it  with 
bim.  The  defendant  alleged  that  the  bill  was  accepted  by  Serjeant 
m  account  of  a  private  transaction  with  him,  and  mala  Jide.  It  wa* 
I  Swop*  p.  Bom,  <0  Pa.  186 ;  Eckert  v.  Cwneroo,  48  Fa.  120,  actarj.  —  Ev. 
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proved  that  Messrs.  Brftdshaw  A  Wini&nu  vbs  a  really  existing  fim, 
with  which  Serje&nt  bad  been  aooiutomed  to  deal ;  and  thoae  peraoM 
being  called,  they  swore  that  neither  tbe  drawing  nor  the  iadonement 
of  the  bill  was  theirs,  but  stated  also  that  the  handwriting  of  both 
was  evidentiy  the  same.  The  learned  jadge  summed  up  the  case  to 
he  jury  with  reference  to  the  question  which  had  been  treated  in  ttie 
jonrse  of  the  trial  as  the  principal  point  in  dispute  between  the  pai« 
lies,  viz.,  whether  there  was  collusion  or  knowledge  on  the  part  of  tbe 
plaintiff  that  the  bill  was  made  otherwise  than  for  partnership  pnf 
poses ;  and  it  was  not  until  after  the  jury  had  given  their  verdict  for 
the  plaintiff,  that  his  attention  was  called  to  the  issue  denying  the 
indorsement,  which  it  was  alleged,  on  behaM  of  tbe  defendant,  was 
proved  by  tbe  evidence  of  Bradshaw  &  Williams. 

Id  Hiohaelmaa  tenn,  Btmtptu,  Seijt.,  obtuned  a  rule  niti  for  a  new 
trial,  on  tbe  above  ground,  against  whi<di 

Erie  and  MotUtigiu  Smith  showed  cause  (February  8).  Tlie  defend^ 
ant,  as  acceptor  of  this  bill,  was  clearly  estopped  from  denying  thst 
Bradshaw  A  Williams  drew  it ;  audit  being  prored  that  the  bnndwri^ 
ing  of  the  indorsement  and  of  the  drawing  wss  the  same,  and  the  ImU 
having  been  negotiated  with  that  indorsement  upon  it  by  the  acceptor, 
the  ertoppel  applies  to  the  indorsement  also,  and  the  defendant  is  con- 
eluded  from  saying  that  it  was  not  the  signature  of  those  persons. 
Cooper  o.  Meyer.  Lord  Tenterden  there  says :  "  Tbe  acceptor  ought 
to  know  the  handwriting  of  the  drawer,  and  is  therefore  precluded 
from  disputing  it ;  but  it  is  sud  that  he  may  nevertheless  dispute  the 
indorsement.  Where  the  drawer  is  a  real  person,  he  may  do  so;  bat| 
if  there  is  in  reality  no  such  person,  I  think  tbe  fair  construction  of 
the  acceptor's  undertaking  is  that  he  will  pay  to  the  signature  of  the 
same  person  that  signed  the  bill."  Such  is  certainly  the  rule  where 
the  acceptance  was  prior  to  the  indorsement,  and  the  bill  has  been 
passed  by  the  indorser;  but  where,  as  in  this  case,  the  acceptor  him- 
self puts  the  bill  into  ciraulatjon  with  the  forged  indorsement  on  it,  he 
is  equally  estopped  to  dispute  that  indorsement.  Having  aooepted  a 
lill  drawn  by  some  person  in  the  name  of  Bradshaw  &  Williams,  with- 
out their  authority,  he  nudertakes  to  pay  to  the  order  of  the  same 
person.  Schultz  v.  Astley.*  If  it  were  otherwise,  the  acceptor  mig^ 
be  enabled  to  commit  tbe  grossest  fraud,  and  yet  escape  liability. 
[Pabsb,  B.  It  was  a  qnestiou  for  the  jury,  according  to  Cooper  v. 
Meyer,  whether  the  bill  was  drawn  in  a  false  name.  It  was  not  left 
to  tbe  jnry  in  this  case  whether  the  handwriting  of  tbe  drawing  and 
kdoTsement  was  the  same.] 

>SBliw.N.a6U;  9  8oott,BU. 
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Satt,  contra.  Iltere  ii  a  diatinotion  betveen  the  case  of  a  flclItioiH 
drawer  and  that  of  the  forgery  of  the  namo  of  a  real  person  aa 
dnver.  It  ia  in  the  former  case  only  that' the  act  of  aooeptanoe 
admits  the  indorsement.  In  the  present  case,  the  defendant  was  es- 
topped to  deny  the  indorsement  as  alleged  by  Bradshaw  Ss  Williams, 
and  there  was  a  distinct  issne  npon  that.  [Pabek,  B.  Ton  say  that 
Coop«r  V.  Meyer  applies  only  to  the  case  of  wholly  fictitious  persons, 
who  never  oonid  either  draw  or  indorse,  beoanse  there  the  aoceptor 
admits  that  the  bill  is  drawn  by  somebody, — that  is,  hy  the  same  per- 
son who  indorses  in  the  same  handwriting,  —  bnt  that  here  he  agrees  to 
pay  to  the  order  of  Brsdshaw  &  Williams,  being  estopped  only  to  say 
that  they  did  not  draw  the  bill.]  Tes.  The  defendant  only  under- 
took to  pay  to  th»r  indorsement,  and  until  that  is  ^ren  the  plaintiff 
has  no  title.  The  case  is  not  like  that  of  Gibson  v.  Hinet,  where  the 
aoceptors  were  aware  of  the  foigeiy ;  here,  for  aagfat  that  appears,  the 
defendant  may  have  been  wholly  ignorant  that  the  signature  of  Brad- 
ehaw  &  Williams  was  not  genuine,  and  that  qupstion  was  not  snb- 
initted  to  the  jnry.  Cur.  adv.  vult. 

The  judgment  of  the  conrt  was  now  pronounced  by- 

Paxkb,  B.  The  only  qnestion  in  this  case  was  whether  the  in- 
dorsement alleged  in  the  deolaration  to  hare  been  made  hy  Bradehaw 
A  Williams  was  proved.  It  appearg  that  the  iasne  raised  by  the 
traverse  of  the  indorsement  was  not  brought  under  the  notice  of  the 
tearned  judge  who  tried  the  case,  until  the  jury  had  given  their  ver- 
diot  apon  the  principal  point  in  dispute,  which  the  conrt,  on  the  ap- 
plication for  a  rule  for  new  trial,  refused  to  disturb ;  and  the  argument 
on  showing  oanBe  was  confined  to  the  quesdon  whether  the  indorsfr 
ment  was  proved  by  the  evidence. 

The  bill  was  dra^n  in  the  name  of  Bradshaw  A  WUliams,  and  In- 
dorsed in  the  same  name ;  and  there  was  some  evidence  of  ita  being 
properly  indorsed,  as  it  was  brought  by  the  defendant's  partner,  with 
the  indorsement  npon  it,  to  be  discoanted  by  a  prior  holder.  On  the 
part  of  the  defendants,  it  was  shown  that  this  firm  was  a  real  one,  and 
proved  by  both  membera  of  the  firm  that  the  drawing  and  indorse 
ment  were  forgeries. 

On  the  argament  before  na,  it  was  contended  by  the  plaintiffs  coon. 
sel  that  the  drawing  bdng  a  f<»gery,  the  defendant,  by  hia  acceptanoe, 
had  undertaken  to  pay  to  any  one  who  held  the  bill  by  an  indorse 
ment  in  the  same  handwritii^,  according  to  the  principle  laid  down  in 
Cooper  v.  Meyer ;  and  it  was  said  there  was  evidence  in  the  ease  thai 
the  signatures  in  drawing  and  indornng  were  those  of  the  same  pei^ 
MQ.    If  thia  were  so,  the  rule  ou^  to  be  made  aheolnte  for  a  new 
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trial,  u  the  qnestJoo  as  to  the  identity  of  Uie  ragnatnre  baa  not  been 
mbmittod  to  the  Jury. 

Bat  on  the  part  of  the  defendant  it  is  insisted  that  the  cam  fA 
Cooper  0.  Meyer  is  distinguishable  from  the  present,  for  there  the  draw- 
ers were  fiotitioaa ;  here  they  really  existed,  though  their  signature 
was  forged ;  and  that  io  such  a  case  the  acceptor,  thoi^h  hi  admit* 
that  the  bill  was  drawn  by  the  parties  by  whom  it  purports  to  be 
drawn,  does  not  admit  the  indorsement  by  the  same  parties,  —  a  doty 
trine  which  is  dearly  established,  as  to  bills  wherein  the  signatnre  ii 
not  forged.  Robinson  v.  Tarrow.  In  analogy  to  that  caae,  the  d^ 
fendEuit,  it  is  said,  admits  by  his  acceptance  that  the  bill  was  drawn 
in  the  name  of  Bradshaw  &  Williams,  by  themselves,  or  some  agent 
aathortzed  to  draw  in  their  name;  hot  it  does  not  admit  that  it  was 
indorsed  by  themselTes,  or  some  agent  satborised  to  indorse,  which  is 
a  difEerent  species  of  authority.  And  we  cannot  help  thinking  there 
is  great  weight  in  that  ailment,  if  the  defendant  aooepted  the  bill  in 
^oranoe  of  the  forgery ;  bnt  if  he  knew  of  it,  and  intended  that  the 
bill  should  be  put  into  circulation  by  a  forged  indorsement,  in  the 
name  of  the  same  firm,  by  the  same  party  who  drew  it,  the  case  seems 
to  fall  within  the  principle  of  that  of  Cooper  v.  Meyer.  Some  donbt, 
however,  occurs,  whether  the  instrument  ought  not  to  be  declared 
tipon  as  payable  to  bearer,  according  to  the  case  of  Gibson  v,  Minet,  as 
ultimately  dedded  by  the  majority  of  judges  and  the  Hoose  of  I>ords, 
ind  followed  by  the  Court  of  King's  Bench,  in  the  case  of  Bennett  v. 
Famell.  It  may  be  remarked  that  these  oases  were  not  cited,  or  this 
question  raised,  in  Cooper  v.  Meyer. 

There  must  therefore  be  a  new  trial.  Jiute  a&so/ttta.  . 


,      ,^      ^       ■'  .        iUTES  ».  CAULFIELD. 

Lr  THB  Qubbh'b  Bbncb,  Jukb  2S,  1848. 
[AsporUJ  in  6  QiMn'i  Bne*  il^Nirt*,  81 .) 

AsBUHPSiT.  The  declaration  stated  that  A.  Allison,  on,  &o^  made  j 
his  bill  of  exchange,  &c^  and  directed  the  same  to  defendant,  and  j 
thereby  required  him  to  pay  to  the  order  of  the  said  A.  Allison,  Ao.,| 
and  d^endant  aooepted  the  said  bill;  and  the  said  A.  Allison  indorsed] 
the  same  to  Q.  Winch,  who  indorsed  to  Lacy,  who  indorsed  to  platiM 
tiff:  promise  by  defendant  to  pay  plaintiff,  Ase.  I 

Pleas :  1.  That  defendant  did  not  accept,  &o, ;  2,  That  tlie  said  A. 
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Alluon  did  not  indMM  the  uud  Inll  of  exohuige  to  tlie  lud  0.  Wincdi, 
in  manner  and  form,  Ac ;  8  and  4.  That  Winoh  did  sot  indone  to 
I^cy,  And  that  Lacy  did  not  indorae  to  plaintifE,  in  manner  and  form, 
Ac    lunea  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  after 
Trinity  term,  1842,  the  acceptance  and  the  handvriting  of  the  indorse- 
ments vere  proved.  There  wm  some  eridenoe  that  the  plaintifE  had 
given  value.  The  defendant's  oonosel  proposed  to  prove,  in  aapport 
of  the  seoond  plea,  that,  although  Allison,  the  payee,  had  indorsed  hia 
name  on  the  bill,  he  had  delivered  it  to  Winch,  the  aeoond  Indorter, 
to  be  discoimted  and  not  to  be  n^oUated,  and  that  Winoh  had  in- 
domed  and  transferred  it  in  fraud  of  Allison ;  and  therefore  that,  as 
between  Allisoa  and  Winoh,  there  had  been  no  indorsement  completed 
by  delivery.  Harstou  v.  Allen  vaa  eited,  He  teamed  jndge  rejeoted 
Uie  evidence ;  and  a  verdict  vaa  given  for  the  plaintiff.  In  Michael- 
maa  term,  1842,  a  mle  nisi  was  obtuned  for  a  new  trial. 

Bvtt  now  showed  caose.  It  may  be  admitted  that  indorsement,  in 
the  proper  legal  sense,  requires  not  merely  writing  the  party's  nune 
on  the  bill,  bat  a  valid  delivery  also.  That  is  the  eflbot  of  Marstoo  v. 
Allen ;  bnt  here  the  faoU  are  different.  [Colkbidos,  J.  There  was 
nothing  to  implicate  the  pliuntiff  in  the  misoondaot  of  Wineh :  that 
was  the  difficulty  I  had  in  applying  the  case  of  Marston  v,  Allen.J 
And  there  was  between  Winch  and  the  plaintiff  an  intermediate  party, 
Zdoy,  who  held  bona  _fid«.  The  allegations  of  indorsement  in  the 
dedarsUon  were  satisfied  in  the  first  instance  by  mere  proof  of  writing 
the  name  and  delivering  the  bill.  If  the  defendant  wished  to  show 
that  any  one  of  the  alleged  indorsements  did  not  operate  as  snch,  b» 
eanae  the  bill  was  handed  over  for  a  specific  purpose,  and  transferred 
in  fraud  of  dtat  purpose,  he  should  have  pleaded  specially.  Marston 
V.  Allen  Offers  from  the  present  case,  beoaose  there  the  bill  never  was 
in  fact  delivered  to  any  person  as  indorsee.  It  was  indorsed  in  blank, 
ud  transferred  for  safe  custody  only  to  the  person  from  whom  the 
seoond  indoner  received  it.  The  distinction  drawn  by  Lord  Denman, 
0,  J.,  in  Adams  v.  Jones,  bears  upon  this  point.  "  A  bill  may  be 
bdorsed  to  a  party  in  two  ways:  either  by  a  special  indorsement, 
making  it  payable  to  that  party;  or  by  a  blank  indorsement,  and 
delivery  to  that  par^.  In  the  latter  way,  at  all  events,  if  not  in  the 
former,  the  bill  mnst  be  delivered  to  the  party  as  indorsee,  in  order  to 
eonsUtnte  an  indorsement  to  him."  Hen  it  may  be  taken  that  the  bill 
was  delivered  to  Winch  as  indorsee;  and,  if  Winch  fraudulently  in- 
dorsed it  over  (whiob  ontjht  to  have  been  pleaded),  the  plaintiff  waa 
■0  party  to  mcb  frand. 

JCiMofM,  oontn.    The  deolanti<m  allegei  that  Allison  indonad  to 
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Wincii;  the  second  plea  u  Uiat  Allison  did  not  indorse.  That  called 
apon  the  pliundff  to  prove,  not  merely  what  was  proved  here,  that 
Allison  wrote  his  name  on  the  back  of  the  bill  and  delivered  it  to 
Winch,  as  a  person  might  give  his  servant  a  bill  to  be  carried  to  the 
banker's,  bnt  that  it  was  delivered  with  an  intention  to  pass  some 
interest.  Goggerle^  v.  Cnthberl,*  Cranch  ti.  White,*  and  Brind  v. 
Hampshire  show  that  a  bill  delivered  over  for  a  epeoifia  pnrpoM  onhf 
is  not,  in  a  legal  sense,  indoned,  though  it  have  a  formal  indorsement. 
It  is  tme  that  the  facts  in  Mareton  v.  Allen  were  different  from  those 
of  the  present  action,  bnt  the  oaae  turned  upon  the  question  what 
was  meant  by  the  term  "  indorsed  "  in  tbe  declaration ;  and  Alderson, 
B.,  in  delivering  the  judgment  of  the  court,  said :  "  It  appears  to  as 
that  the  new  rules  of  pleading  have  really  nothing  to  do  with  this 
question.  The  only  point  for  as  to  consider  is  thia,  — what  in  point  of 
law  is  the  indorsement  of  the  bill  denied  by  the  plea  on  this  record. 
We  hare  to  decide  whether,  if  the  facta  opened  by  the  defendant  had 
been  fully  proved,  my  learned  brother  ought  to  have  directed  the  jury 
that  this  bill  had  not  been  indorsed  by  John  Harrop.  If  the  iDdor8»- 
ment  denied  by  this  plea  simply  means  the  writing  of  the  name  of 
John  Harrop  on  the  back  of  the  bill,  the  pUintifi  is  right;  for  these 
facts  have  no  tendency  to  disprove  that  proposition :  or,  if  it  means 
such  an  act  of  writing  on  the  bill,  followed  by  the  bill  being  after^ 
wards  aoder  any  oircamstancee  in  the  hands  of  a  holder,  then  also  tbe 
verdict  ought  not  to  be  disturbed,  Bnt  we  think  neither  of  these  prop- 
ositions can  be  sustained  In  point  of  law."  (Knowlos  then  prooeeded 
to  argue  that  the  evidence  did  not  show  a  ^ving  of  oonsideration  hj 
the  plaintiff.) 

LoBD  I>Bi(iuK,  O.  J.  Under  the  droamstanoes  of  this  case,  I  tiiink  - 
the  plaintiff  proved  as  much  as  he  was  bound  to  prove.  The  last  td 
•everal  indorsees  brings  an  aotion  on  the  bill.  The  defendant  pleads 
that  an  intermediate  party  between  the  pluntiff  and  the  payee  "did 
not  indorse."  The  only  meaning  that  plea  can  have  is  to  call  in  que*- ! 
tJon  the  handwriting  of  the  indorser.  If  the  dispute  were  between  ; 
an  indorsee  and  his  immediate  indorser,  it  migfat  be  expeoted  that,  on 
such  a  plea,  the  plaintiff  shoold  be  prepared  for  the  question  whetbet  ' 
or  not  the  transfer  of  the  bill  was  for  a  purpose  consistent  with  the  ; 
intention  of  tbe  prior  indorser ;  but  that  is  not  so  where  tbe  plea  goes  ' 
DO  farther  than  to  deny  the  indoreement  of  an  intermediate  psrty./ 
No  soapidoD  is  thrown  on  the  pluntiff  here ;  and  it  seems  to  me  that! 
without  question  the  defendant  was  liaUe.  Li 

Williams,  J-*  oononrred. 


■  FattSMa,  J.,  bad  left  tte  aamtt 
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CoLKBiDOB,  J,  There  was  RpHma/acte  case  tot  the  plaintiff  The 
evidence  offered  wonid  have  raised  no  aaapicion  as  to  him ;  and  there 
vaa  pty>of,  thongh  slight,  that  he  had  given  consideration.  As  the 
proposed  evidence  woald  have  home  onl]'  upon  the  condnct  of  a  prior 
party,  the  case  stands  clear  of  the  decision  in  MarBton  v.  Allen ;  and, 
reserving  the  right,  vhenever  snch  a  question  sriees,  of  considering 
Whether  all  that  vras  sud  in  tiiat  case  can  be  sustained,  I  think  the 
p)  linUff  here  is  entitled  to  retain  the  verdiot. 


BRAiTHWAITE  v.  GARDWik  V  '  '  '■'  ^'■''''■'' 
('(  \  ''  •  ■  *    -'i  , 
Is  iHB  Qiisxx'b  Bbitob,  JjjinABY  27,  1846,"''  '  y    •  J  ■ 

[Beperted  in  8  Quooi'i  Baxdi  S^nrU,  ITS.]  .   tr.'     ■^  ' 

AsBtmPBrr.  The  first  count  was  on  a  hill  of  exchange  for  £76  9$. 
Id.  drawn  hj  G.  D.  Clark  upon  defend  ant, '16th  April,  1844,  payable 
'■o  the  order  of  him  the  said  G.  D.  Clark  at  three  months,  accepted  by: 
Jefendant,  and  indorsed  by  Clark  to  Joseph  Banks,  who  indorsed  to , 
ilaintiff.  i 

E*lea:  that,  before  the  making  and  accepting  of  the  said  bill,  to  / 
jvit,  on,  Ac^  and  from  thenoe,  ifco.,  Clark  was  a  trader,  Ac. ;  that  Clark 
was  indebted  and  became  bankrupt,  and  a  fiat  issued,  by  virtue  of 
irhich  Joshua  Evans,  Esq^  then  being  a  commissioner,  &e^  adjudged 
Clark  a  bankrupt :  the  plea  then  set  out  the  further  proceedings,  down 
to  the  appointment  of  an  official  assignee  (Patrick  Johnson),  and  sub- 
sequent choioe  of  other  assignees  (Harbut  John  Ward  and  Alexander 
Speid  Livingstone)  by  the  creditors,  ratification  of  such  last-mentioned 
choice  by  a  commissioner,  and  acceptance  of  the  appointment  by  Ward 
and  Livingstone  before  the  making  and  accepting  of  the  said  bill  of 
exchange.  Averments :  that  the  sud  O.  D.  Clark  hath  never  at  any 
'  time  obtained  his  certificate  under  the  said  fiat,  nor  haih  any  oertifi- 
Date  ever  at  any  time  been  signed,  sealed,  made,  or  grunted  by  the  s^ud 
Joshua  Evans,  Esq.,  such  commiasioner  as  aforesaid,  or  by  any  other 
oommissioner  of  the  said  Court  of  Bankruptcy,  certifying  the  cod- 
formity  of  the  said  G.  D.  Clark  to  the  laws  in  force  concerning  liank- 
mpts  at  the  time  of  the  issuing  of  the  said  fiat;  and  that  the  sold 

>  LiOTd  p.  Howard,  I&  Q.  B.  995 ;  Buber  *.  Sichards,  Q  Ri.  63,  aeecrd. 

Td  tb*  Mine  efleot  with  Mgard  to  the  quMtlon  of  title  »ra  Bnunsh  v.  Roberts, 
1  B.  H.  C.  469;  Bellamr  n.  Maiioribsnki,  7  Ex.  389 ;  Carlon  b.  Irehwd,  6  B.  4  B. 
TU;  Goodmni  V.  SiaiODdj,  20  How.  84S;  Wooten  s.  Imnau,  SSOa.  41;  WardeU  w. 
m^iM,  8  Wend.  418 ;  Gnneaux  ■>.  Wheeler,  0  Tex.  £16.  —  Eb. 
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bin  of  ezehftnge  ws8  msde  and  acoepted  after  the  bsnlcniptcy  of  tiw 
•aid  G.  D.  Clark  as  aforesaid;  and  that  aftervard^  and  after  the 
commencement  of  this  init,  to  wit,  on,  Jbo^  the  said  P.  Johnson  and 
H.  J.  Ward  and  A.  S.  Livingstone,  as  aadgneeB  as  aforesaid,  required 
defendant  to  pay  them  the  said  bill  of  exchange  in  the  first  count  men* 
tioned  and  the  vhole  amount  thereof ;  by  reason  of  which  premises, 
and  b;  force  of  Ui«  statute  in  that  case  made  and  provided,  the  said 
P.  Johnson  and  H.  J.  Ward  and  A.  S.  Livingstone  became  and  wer« 
entitled  to  the  amount  of  the  said  bill  of  exchange,  and  to  the  several 
sums  and  causes  of  action  in  the  first  count  mentioned.    Yerifioation. 

General  demurrer,  and  joinder. 

Peacock,  for  the  plaintiff.  First,  the  defendant,  having  accepted  a 
bill  drawn  by  Clark,  payable  to  Clark's  own  order,  is  estopped  from 
saying  that  Clark  oould  not  draw  such  a  bill ;  for,  if  his  present  de- 
fence be  avulable,  he  has,  by  accepting,  contributed  to  a  fraud.  Pitt 
t).  Chappelow'  is  in  point.  Secondly,  the  plea,  if  pleadable  at  all, 
ought  to  have  shown  the  consideration  to  be  such  that  the  debt  would 
pass  to  the  assignees.  If,  for  example,  the  consideration  had  been 
damages  recoverable  for  an  assault,  the  debt  would  not  have  passed 
to  them.  [Fattesoh,  J.  The  bill  might  have  been  drawn  for  money 
due  in  respect  of  personal  services  done  by  the  banknipt,  after  bank- 
raptcy.3  It  might  have  been  accepted  for  the  drawer's  accommoda- 
tion, and  discounted  by  the  plaintiff. 

XusA,  contra.  It  cannot  be  presumed  that  an  acceptance  was  given 
otherwise  than  for  value.  That,  or  any  other  circumstance,  showing 
that  the  bankrupt  drew  the  bill  as  a  mere  trustee,  or  otherwise  defeat- 
ing the  claim  of  the  assignees,  ought,  at  all  events,  to  have  been  replied. 
If  the  bill  had  been  accepted  for  services  as  suggested,  it  was  still 
property  which,  prima  fade  at  least,  would  pass  to  the  assigneea. 
Kitchen  v.  Bartsofa  *  is  an  authority  on  this  point,  and  shows  also  thnt 
the  defendant,  though  he  has  dealt  with  Clark,  the  drawer,  as  a  person 
having  property,  may  now  allege  that,  as  a  bankrupt,  be  could  have 
none.  In  ^tt  v.  Chappellow,  the  plea  did  not  allege,  as  is  done  here, 
that  the  assignees  interposed  and  claimed  the  debt. 

Peacock,  in  reply.  The  consideration  for  the  bUl  is  not  within  the 
knowledge  of  a  party  suing  merely  as  holder :  he,  therefore,  cannot 
be  expected  to  reply  it.  [Wiohth an,  J.  A  person  taking  a  bill  from 
an  uncertificated  bankrupt  is  bound  to  use  caution.  In  a  legal  view, 
the  plaintiff  must  be  token  to  have  had  notice  of  the  bankruptcy.] 
80  had  the  acceptor ;  yet  he,  I>y  accepting,  holds  ont  that  he  will  pay 
lo  the  bankrupt's  order.    At  least,  if  there  were  any  onse  in  which  he 

1  SU.ftV.S16.  *7BaM,U. 
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would  not  bt  liable,  h«  ii  bound  to  ihow,  in  pleading,  that  it  exitti 
hen.  [WiSBTHAK,  J.  If  there  wu  m  good  consideration  for  the 
acceptance,  the  asugneoB  are  entitled  to  interfere ;  and  is  the  acceptor 
liable  both  to  them  and  to  the  bankrupt  Y]  He  ahould  have  taken  care 
to  knoT  whether  tbe  assigneee  would  interfere  or  not,  before  he  ao- 
oepted.  If  he  be  now  nnder  a  difficulty  in  this  reapeot,  ha  cannot  avail 
hinuelf  of  it  agunst  a  holder  who,  by  the  acceptance,  has  been  led  to 
expect  that  payment  will  be  made  to  himself.  [Losd  Djtinuir,  C.  J. 
How  do  yon  meet  the  case  of  Kitchen  v.  Bartaoh  f ']  There  it  was  the 
bankrupt  himaelf  who  sued.  [Colbbidox,  J,  The  bankrupt  being 
indorser,  it  may  be  assomed  that  he  has  received  value  from  the  in- 
dotsee,  the  amonot  of  which  ooght  to  find  its  way  to  the  aarigneea. 
Patteboit,  J.  In  IMtt  tt.  Chappelow,*  the  aotnal  grouad  of  deoiaion 
was  that  the  proceedinga  in  bankruptcy  were  not  fully  set  out.]  But 
Lord  Abinger  expressed  a  strong  opinion  on  the  point  of  estoppel. 
[Pattkboit,  J^  referred  to  Sanderson  «.  CoUman.'] 

IrfjBD  DxNKAiT,  C.  J.  Lord  Abinger  was  a  bigh  authority  on  subjects 
of  this  kind :  it  is  clear  what  his  opiaion  was  on  the  point  of  estoppel 
in  Htt  V.  Chappelow ;  and  I  think  it  rests  on  sound  principles.  In 
this  case,  all  parties  knowing  the  bankrupt's  situation,  the  defendant  . 
accepts  a  bill  drawn  by  him.  He  thereby  admits  that  the  bankrupt  . 
had  power  to  draw  upon  him;  and  therefore,  on  a  short  and  simple 
ground,  which  is  always  the  best,  I  am  of  opinion  that  the  plaintiff  has 
a  right  to  maintain  the  action.  We  thought  at  first  that  Kitchen  v^,^ 
Barteob  *  was  an  anthority  ^^inst  the  plaintiff ;  but  on  examination  it 
is  foand  not  to  be  so.  It  is  oontended  here  that  the  indorsee  of  a  bill 
drawn  by  a  bankrupt  is  boand  to  reply  the  <»rounistanoes  which  pre- 
vent the  bankruptcy  from  defeating  hia  ri^^t,  bnt  they  may  not  always 
be  within  bis  knowledge;  and  the  defendant  having  accepted  the 
bill,  any  person  to  whom  he  has  tendered  the  engagement  implied  by 
such  acceptance  is  entitled  to  aay  at  once,  "  I  will  hold  yon  to  that 
engagement."    The  argument  assumes  the  contrary. 

Pattkboit,  J.  I  find  no  direct  authority  on  this  point  The  deci- 
sion in  Pitt  0.  Chappelow' proceeded  on  a  different  ground;  but  the 
opinion  there  expressed  by  Lord  Abinger  is  very  strong.  The  case  of 
an  action  by  the  drawer  himself  may  be  different  from  that  in  which 
an  action  ia  brought,  as  here,  by  the  indorsee  of  a  subsequent  indorser 
I  think  the  phdntiff  is  entitled  to  judgment. 

CoLSRiDSB,  J.    The  acceptor  is  estopped,  as  against  all  whose  sitna.' 

tioD  he  has  altered  with  knowledge  of  the  &cts,  by  accepting.    The 

aoeeptanee  here  was  given  after  all  the  proceedings  in  bankruptcy ; 

1  7  Sut,  BS.  ■  8  H.  «  W.  610. 
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•ed  the  defendant,  haviDg  known  of  tliese,  now  saya  to  tlie  indoraee ; 
"  I  will  not  paj  you,  who  tdaim  nnder  the  person  to  whom  I  held  oat 
the  banknipt  as  oi^able  of  drawing  a  bill."  Kitchen  v.  Bartach,* 
where  the  drawer  himaelf  brought  the  action,  waa  a  rery  different 
case. 

WiOHTiuir,  J.  We  mnst  asenme  here  that  the  indorsee  who  eaet 
waa  a  bona  fi^  holder,  and  for  valne.  Then  the  opinion  expreHsed 
by  Lord  Abinger  in  Pitt  v.  Chappelow  *  is  a  very  etrong  authority  for 
the  plaintiff.  In  Eitohen  «.  Bartaoh,  aa  has  been  already  obeerved, 
the  bankrupt  himself  was  the  drawer,  and  the  answer  which  availed 
agunrt  him  as  a  plaintiff  cannot  serve  an  acceptor  who,  of  his  own 
anthority,  has  made  the  bill  of  the  bankrupt  negotiable,  and  is  sned 
spon  it  by  a  bona  fide  holder.  JFudgmeiUforplaiMt^} 


Mc 


,  •,  .  ^  :  BENNI80N  e.  JEWISON. 

f       '    ,  "    IV  THB  BzonZQITKB,  JOTTB   18,  1848. 

[Rqiortn/  m  12  JwiM,  48£.] 

AsavvpsiT  on  an  instrament  desorihed  aa  a  bill  of  exohaago  drawii| 
at  Bombay  by  T.  &  Co.,  accepted  by  the  defendant,  then  by  T.  &  Co.1 
indorsed  to  one  Fraser,  and  by  him  indorsed  to  the  plaintiff.  The  do- 1 
'  fendant  traversed  the  drawing,  acceptances,  and  indorsements.  At 
the  trial  before  Parke,  B.,  the  defendant's  counsel  brought  evidence  to 
show  that  the  bill  was  really  drawn  in  London,  and  consequently 
oonld  not  be  received  in  evidence,  tor  want  of  being  stamped  as  an ' 
inland  bill ;  and  the  jadge,  declaring  himself  satisfied  of  that  fact  by 
the  evidence  addnoed,  rejected  the  biU  as  evidence,  and  nonBnit«d  the 
plaintiff. 

.  Warr«n  moved  for  s  new  trial.  This  nonsuit  was  wrong  for  two 
reasons :  first,  the  place  where  the  bill  was  drawn  is  a  matter  of  fnct, 
and  conseqaently  ought  to  have  been  left  to  the  jury,  instead  of  being 
determined  by  the  judge:  nithongh  the  case  of  Bartlett  v.  Smith* 
seems  the  other  way .  [Pollook,  C.  B.  All  intermediate  questions  of 
(act  on  which  the  admissibility  of  evidence  depends  ve  to  be  deteiv 
minod  by  the  judge,  and  not  by  the  jury.  You  cannot  take  an  inter- 
locntory  vcrdiot,  or  receive  evidence  tU  bene  etie,  leaving  it  aa  a  nnattar 

>  7  Eut.  63.  1  S  U.  &  W.  018. 

*  Fitt  V.  Chtiipelow,  B  M.  «  W.  016,  (mmUf),  aeeml.—B». 

*  llHM.ftW.488i  TJor.MS. 
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to  be  deoided  hy  Ae  jury,  mt  tiie  end  of  the  oaie,  whether  it  ought  to 
hsTB  been  reoeived  or  not.  Aldxbsoit,  B.  It  is  for  the  judge  to  decidr 
whether  sufficient  grounds  haye  been  laid  for  letting  in  Hecoadary  evi- 
dence. 80,  on  a  chsTf^  of  murder,  when  the  qaestion  srisos  as  to 
wtiether  the  deceased  were  in  snch  a  state  of  mind  as  to  render  his 
dying  declarations  receivable,  that  fact  is  determined  hy  tbe  judge. 
RoLFX,  B.  The  jnrjr  are  only  sworn  to  trj  the  issne  joined  between 
tbe  parties.]  Secondly,  it  did  not  lie  in  the  month  of  the  accejitor  to 
say,  as  agaiatt  an  innocent  indorsee  for  valae  and  without  notice,  that 
the  bill  was  drawn  at  another  place  than  where  it  purports  to  have 
been  drawn. 

Pollock,  C.  6.  You  would  baVe  little  ohanoe  of  momtaiuing  tliat 
Bignment  in  any  oonrt,  but  least  of  all  in  tbe  Exchequer,  for  the 
Crown  is  deeply  interested  in  the  inquiry.  It  would  be  monstrons  if 
parties  oonld  agree  to  erade  the  stamp  laws. 

AunitaoN,  R    Too  are  in  fact  ende^ivoring  to  estop  the  Crown. 

Pasex  and  Rolvk,  BB.,  oononrring.  JiuU  r^fitMd.' 


SMITH  V.  MABSACK.  .'  ,         .  -  v      !. : 

Ik  thb  Coichoit  Pleas,  Notbubkb  10, 1848.   ■.''■,:' 

[BtporUd  in  18  Law  Joamd  R^orU,  Ctmmm  Pttat,  06.*]    ,       '       > 
Thb  second*  count  was  on  a  bill  drawn  by  C  Warner  on,  and  ao-  <  ' 
eepted  by  the  defendant,  and  indorsed  by  C.  Warner  to  the  plaintiff.   J ' 

Plea  to  the  second  count,  that  the  said  C.  Warner,  in  th  e  said  second 
eonnt  mentioned,  and  therein  alleged  to  be  the  drawer  and  indorser  to 
the  plaintiff  of  the  said  bill  of  exchange  in  that  count  mentioned,  be- 
fore and  at  the  time  of  the  said  indorsement  thereof  by  her  as  aforesaid, 
was  and  from  thence  hitherto  hath  been  and  still  is  the  wife  of^  and  mi- 
lled to,  a  certain  male  person,  to  wit,  one  Edward  Warner,  who  then 

<  Ex  parU  Hanncn,  1  Bote,  68 ;  JordaliiB  v.  Leshbrooke,  T  T.  R.  601 ;  Abrabam 
r.  Dnbi^,  4  Camp.  26S  (kihUi)  ;  Bird  en  Horean,  2  C.  &  P.  876 ;  Bartlett  r.  Bmitli, 
UH-ft  W.  488;  Steadman  •>.  Duhftmel,  1 C.  B. B68 ;  Field  v.  Wood>,  7  A.&  E.114; 
Latham  v.  Smith,  46  01.  2fi  {*enU>] ;  Pope  n.  Bonii,  4  I.  R.B.  \Z8,  acearif. 

Wright  D.  lUle;,  P«^,  173 ;  Blachwell  0.  Denic,  28  Iowa,  6S ;  BoUiwn  v.  Lut,     ' 
11  Iowa,  9;  8p«T7  n.  Horr,  S2  Iowa,  184,  emira. 

Coat.  Han;  •>.  B0117,  S8  W.  B.  80 ;  ^ale  v.  Hichtwl,  SO  L.  T.  Rep.  468. —Ed. 

>«C.  B.  486,  B.  0.  — Ed. 

*  The  record  growiag  oat  of  the  flnt  connt  rabed  the  qneitlon  of  deputnre  t» 
lm«d  to  Id  Wildert  b.  Stereni ,  lupra,  p.  389,    The  argiraM")ti  and  opinloni  ob  tUi 
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was,  and  from  theooe  \  itherto  hath  been,  and  still  is,  the  hnsbaDd  ot 
the  said  C  Warner,  and  that  the  aaid  bnaband  of  the  said  C.  Warner, 
before  and  at  the  time  ot  the  said  indorsement  of  the  said  bill  by  t^ 
■aid  C.  Warner,  was  and  still  is  liring,  and  has  not  at  any  time  authoi^ 
iaed  or  consented  to  the  uid  indorsement  of  the  sdd  bill  by  his  said 
wife.    VeriGnation, 

Beplioation :  that  the  defendant  ought  not  to  be  permitted  or  received 
to  plead  the  said  plea  by  him  above  pleaded  to  the  aaid  second  ooont 
of  the  declaration,  or  to  say  that  the  sud  C.  Warner,  before  and  at  the 
time  she  indorsed  the  sud  bUl  in  the  said  second  coant  mentioned, 
was  the  wife  of  the  said  E.  Warner,  and  that  the  aaid  £,  Warner  had 
not  anthorixed  or  consented  to  the'said  indorsement  of  the  said  bill  by 
his  said  wife,  or  that  the  said  0.  Warner  had  no  power  to  indorse  tlw 
■aid  bill,  and  to  transfer  to  the  plaintiff  the  property  therein,  beoaoae 
the  plaintiff  says  that  the  sud  C  Warner  was  a  married  woman,  and 
the  wife  of  the  said  E.  Warner,  before  and  at  the  time  when  she  made 
the  said  bill  in  the  said  second  connt  mentioned,  and  before  and  at  the 
time  of  the  acceptance  of  the  said  bill  by  the  defendant,  as  well  as  at 
the  time  of  the  indorsement  of  the  said  bill  to  the  plaintifE,  as  he,  the 
defendant,  before  and  at  the  said  several  times  of  the  making  and  ac- 
cepting and  indoTBing  of  the  stud  bill  respectively  had  and  hath  always 
had  fnll  notice  and  knowledge;  and  the  pluntiff  further  saitb  that  he, 
the  pliundff,  had  not,  either  before  or  at  the  said  several  times  of  the 
malung  and  accepting  and  indorsing  of  the  said  bill  respectively,  or 
either  of  them,  or  at  any  time  before  the  commencement  of  this  sait, 
any  notice,  nor  did  he,  the  plaintiff,  at  any  time  before  the  commence- 
ment of  this  suit  know  that  the  said  C.  Warner  was  a  married  woman, 
and  the  wife  of  the  sud  E.  Warner,  or  that  she  had  not  power  or  an* 
thority  to  indorse  the  sud  hill  and  to  transfer  to  the  plaintiff  the  profv 
erty  therein ;  and  the  plaintiff  fnrther  says  that  he,  the  plainti^  at 
the  time  of  the  indorsement  of  the  said  bill  to  the  plaintiff,  as  in  the 
second  count  mentioned,  gave  fall  value  to  the  said  C.  Warner  for  the 
indorsement  of  the  said  bill  by  the  said  C.  Warner  to  the  plaintiff ;  and 
the  pliuntiff  gave  such  value,  and  took  the  said  bill,  and  became  the 
indorser  thereof,  as  in  the  said  second  count  mentioned,  apon  the  faith 
and  credit  of  the  defendant's  acceptance  of  the  said  bill,  and  the  said 
C  Warner  having  power,  and  being  a  person  competent,  qualified,  and 
able  to  indorse  the  said  bill  to  the  plaintiff,  and  to  transfer  to  the 
plaintiff  the  property  in  the  same,  and  this  the  pluntiff  is  also  ready 
to  verify,  &o.,  wherefore,  he  prays  judgment  if  the  defendant  ought, 
contrary  to  his  said  acceptance  of  the  said  hill  in  the  said  second  couni 
mentioned,  and  to  his  own  act  and  acknowledgment,  to  be  admitted  to 
wy  that  the  aaid  0.  Warner,  at  the  time  of  the  said  indoraement  bj 
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her  of  the  HUd  bill  id  the  Moond  oonnt  mentioned,  wu  the  irife  ot  and 
muiied  to  the  said  E.  Wkmer,  and  that  the  aaid  E.  Warner  hath  not 
at  any  time  anthoriced  or  consented  to  the  said  indorsement  of  tho 
■aid  bill  by  his  said  wife,  or  that  the  said  0.  Warner  had  no  power  to 
indorse  the  sud  bill  and  to  transfer  the  property  therein. 

Special  demnrrer,  on  the  gronod  that  the  replication  do«a  not  allow 
any  thing  which  estops  the  defendant  from  disputing  the  aathority  oC 
C.  Warner  to  indorse  the  bill  in  the  seoond  oonnt  mentioned. 

A^pinaU  (January  26),  in  mipport  of  the  demurrer. 

The  replication  to  the  plea  to  the  second  count  ia  bad.  lli* 
plea  states  that  the  maker  and  indoreer  of  the  hill  was  a  married 
woman,  and  had  no  authority  Irom  her  husband  to  indorse.  The  rep' 
lioation  allies  (hat  the  defendant  ia  estopped,  because  he  knew  the 
indorser  to  be  a  married  woman,  and  that  the  plaintiff  did  noL  That 
allegation  shows  no  snffloient  ground  of  estoppel.  The  plea  is  a  good 
one.  It  is  dear  law  that  a  married  woman  has  no  power  to  indorw 
bUla  of  exchange  without  the  authority  of  her  husband.  CJonnor  v. 
Martin,  Barlow  v.  Bishop,  Prince  v.  Bmnatt.^ 

Jfeedham,  oontra. 

The  plea  to  the  seoond  oonnt  is  bad  in  substance.  The  fact  of  th« 
drawer  and  indorser  being  a  married  woman  was  quite  consistent  with 
the  plaintifTs  right.  She  might  have  been  a  sole  trader  in  London,  or 
her  husband  might  have  been  oivilU&r  trwrtuut. 

AtpinoB,  in  reply.  Our.  ado.  vult, 

iSjiVLS,  J.,  now  (Kov.  10)  delivered  the  judgment  of  the  court. 

The  second  count  is  on  a  bill  drawn  by  one  C  Warner,  payable  to 
her  order,  accepted  by  the  defendant,  and  indorsed  by  C.  Warner  to 
the  plaintiff.  The  plea  is  that  0.  Warner,  before  and  at  the  time  of 
the  indorsement,  was  and  still  Is  the  wife  of  one  Edward  Warner,  and 
that  he  never  authorised  or  consented  to  the  indorsement  by  her.  To 
this  plea  the  plaintiff  has  replied  by  way  of  estoppel.  Several  ol^eo- 
tions  to  tikis  replication  are  specially  assigned  for  causes  of  demurrer, 
and  were  argued  before  us ;  but  it  is  unnecessary  to  give  any  opinion 
as  to  their  vahdity,  becaose  the  court  ia  of  opinion  that  the  plea  is  not 
a  good  bar.  It  does  not  allege  any  alteration  in  the  status  of  C.  War- 
ner between  the  time  of  the  drawing  and  that  of  her  indorsing  the 
bilt.  The  question  therefore  ia,  whether  in  an  action  by  the  indorsee 
against  the  acceptor  ot  a  bill  of  exchange,  made  payable  to  the  order 
of  the  drawer,  it  is  an  answer  that  the  drawer  had  no  capacity  to  in. 
dorse  by  reason  of  her  having  been  a  married  woman  at  the  time  of 
the  drawing,  and  her  having  continued  so  till  the  time  of  her  indornng 
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tbe  bill.  And  we  sre  of  opinion  that  it  a  not,  apon  the  aathority  o( 
the  cases  of  Drayton  v.  D^e  and  Pitt  v,  Chapi>elov,'  cit«d  by  Tiitdal, 
C.  J.,  in  Sanderson  v.  Colman  *  and  Bruthwaite  v.  Gardiner ;  and  apoo 
prinoiplo,  for  that  as  the  defendant,  by  his  aooeptanoe,  undertook  to 
pay  to  Uie  order  of  CL  Warner,  he  cannot,  when  sued  as  such  acceptor, 
defeod  himself  by  alle^ng,  as  a  groand  of  defence,  her  Inoapacity,  ex*; 
iMJDg  at  the  time  of  his  acoeptaoce,  to  make  an  order.  In  support  4^, ' 
a  oontrary  dootriue,  the  oases  of  Connor  v.  UartJD,  Barlov  c  Bishop, 
and  Prince  v.  Bruoett,  were  cited  oq  the  argument  by  the  ooansel  for 
the  defendant.  In  Connor  v.  Martin,  aa  reported  in  Strange,  the 
plaintiff  declared  on  a  note  made  to  &/eme  covert,  and  indorsed  by  her 
to  him,  and  on  argument  judgment  was  given  for  the  defendant,  tbe 
right  being,  in  point  of  lav,  vested  in  the  hnslnncl,  and  the  wife  hav- 
ing no  power  to  dispose  of  it ;  but  this  case  was  cited  by  I>enition,  J., 
in  8  Wilsoii,  5,  from  a  note  of  it  taken  by  himself  in  oonrt,  and  it 
speared  from  that  learned  judge's  statement  that  the  promissory  note 
in  question  had  been  g^ven  to  the  wife  before  marriage.  Barlow  v. 
Bishop  is  certainly  a  direct  anthority  for  the  proposition  that  if  a  note 
is  drawn  payable  to  a  woman  or  order,  and  her  indorsee  snes  the  maker, 
he  may  set  up  as  a  defence  that  she  was  a  married  woman,  though  he 
knew  her  to  i>e  such  at  the  time  he  made  the  note ;  bnt  it  was  observed 
by  Lord  Ablnger,  in  I^tt  v.  Chappelow,  that  in  this  case  the  plaintiff 
must  be  taken  to  have  known  the  fact  of  the  hosband's  property  in 
the  bill,  and  he  therefore  conld  not  take  an  aasignment  of  it  from  the 
wife.  Indeed,  it  appears  from  the  report  of  the  case  at  Nisi  Frius,  in 
8  Espinasse,  286,  that  the  wife  had  given  a  previona  note  for  the  money 
in  her  own  name,  and  that  the  note  in  question  was  ^ven  by  the  de- 
fendant in  consequence  of  such  former  note  being  negotiable,  which 
ap|>ear8  to  favor  Lord  Abinger's  sapposition  that  the  plaintiff  must 
have  known  of  her  coverture  before  the  note  was  indorsed  to  him.'  In 
Prinze  v.  Bmnatt,  it  was  certainly  aBsumed  by  the  conrt,  as  well  as  the 
counsel  on  both  sides,  that  snob  a  plea  as  the  present  wonld  be  a  good 
answer  to  the  action.  And  the  same  observations  arise  with  respect 
to  the  case  of  Cotes  v.  Davis  and  that  of  Prestwick  v.  Marshall  ;*  but 
In  none  of  these  cases  does  it  appear  that  the  point  now  under  connd- 
eration  was  ever  made :  viz.,  that  the  case  falls  within  the  general 
prindpio  (which  is  stated  by  Bayley,  J.,  in  his  judgment  in  Drayton 
V.  Dale,  aa  applicable  to  all  negotiable  securities),  that  s  person  shall 
not  dispute  the  power  of  another  to  indorse  an  instrument  when  h0 
asserts  by  the  inBtrument  that  the  other  has  such  power ;  and  we  on 

>  S  Mm.  4  W.  616 ;  a.  c.  10  Uw  3.  Rep.  (a.  •.]  Enh.  467.  i 
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difloover  DO  reoaon  why  this  priooiple  u  not  applicable ;  and,  if  it  iiy  it 
appears  to  ns  to  govern  the  present  case,  and  to  prove  that  the  plea  in 
qaestioQ  is  bad.  It  need  soareely  be  added  that  in  so  deciding  we  do 
not  mean  at  alt  to  impngn  the  propoattion  that,  if  a  bill  or  note  is  mada 
payable  to  the  order  of  a  married  woman,  the  property  in  it  will  paaa 
by  Uie  indorsement  of  the  husband,  as  he  may  sue  on  it,  either  joining 
Itis  wife  as  a  party  to  the  action,  or  in  hia  own  nam«,  at  his  option 
sad  ooQseqnently  it  cannot  be  denied  that  the  defendant  may  possibly 
be  compelled  to  pay  the  bill  in  qnestlon  twice ;  bnt  this  is  a  conse- 
qnanoe  which  follows  his  own  act  of  accrediting  the  capacity  of  a 
woman  to  indorse,  by  aooepting  a  bill  payable  to  her  order,  who,  in 
Iratb,  was  incapable.  On  these  groonda,  we  think  that  the  plainlJfi ; 
!■  entitled  to  onr  judgment  on  the  second  as  well  as  on  the  first  count.  [ 
Judffvunt/or  th»  plaintiff } 

.  (  lU     ,^   - 


:  V.  LTLE.     '      : 


In  IBM  EXOOXQUEB,  FSBBUABT  26, 1849.  .  .  i,  .. 
[BeparUd  ui  S  SreAe^wr  Bepertt,  440.]  '  '  r.  >  ,    / 

AssTTiiPSiT.  The  first  count  stated  that  the  Governor  and  Com- 
pany of  Copper  Miners  in  England,  on  the  15th  of  July,  a.  d.  1847, 
nude  their  bill  of  exchange  In  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  him  to  pay  to  the  order  of  the  sfud  : 
Governor  and  Company  of  Copper  Miners  in  England  £2,000,  twelve 
months  after  the  date  thereof,  which  period  had  elapsed  before  the ' 
oommencemcnt  of  this  suit,  and  the  defendant  then  accepted  the  said 
bill,  and  the  siud  Governor  and  Company  of  Copper  Miners  in  Eng- 
knd  then  indorsed  the  sjtme  to  the  plfuntifFs,  and  the  defendant  then 
promised  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill,  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and 
indorsement.    Breach,  non-payment. 

The  defendant  pleaded,  fifthly,*  that  the  sud  Governor  and 
Company  of  the  Copper  Miners  in  England,  by  whom  the  said  bill  is 
alleged  to  have  been  made,  as  in  that  connt  mentioned,  before  and  at 
the  time  of  the  making  and  indorsing  of  the  eaid  bill  of  exchange, 
respectively  were,  and  from  thence  hitherto  have  been,  and  etiU  are, 
%  body  politic  and  corporate  in  name  and  in  deed,  made,  created,  con- 

ICowtoaa  Wckenluun,  MPa.  803,  3M  (M)aU«),aa»nf.  — Ed. 
*  So  mneh  of  tba  caM  aa  rolatca  to  tfaa  toorth  plea,  whlob  iraa  held  to  ba  a* 
wimMntaUTa  todal  of  (ba  alleged  iadananwnt.  baa  baaa  onlUad. —S». 
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■titnteS,  and  incorporated  by  and  nnder  the  name  and  style  of  Um 
Governor  and  Company  of  the  Copper  Uiners  in  England,  nnder  nod 
by  vlrtne  of  certain  letters-patent,  &c. ;  and  that  the  said  bill  of  ex- 
obanga  purported  to  be  and  was  a  bill  made  and  drawn  by  the  said 
body  corporate,  and  was  accepted  by  him  the  defendant,  as  a  bill  so 
made  and  drawn  by  the  said  body  corporate,  and  not  otherwise ;  and 
diat  the  Bud  body  corporate  had  not,  at  the  time  of  the  said  indorse' 
ment,  or  at  any  time  whatever,  anthority  to  indorse  any  bill  or  bills  ot 
exchange,  or  to  issue  or  negotiate  any  snoh  bill  or  bills,  or  to  pass  ai 
transfer  the  right  to  receive  payment  of  snch  bill  or  bills,  by  an 
indorsement  thereof  in  the  name  or  nnder  the  designation  of  the 
Governor  and  Company  of  Copper  Mioen  in  England,  or  otherwise 
howsoever.    Verification. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes  that  it  was 
an  ar^mentative  denial  of  the  indoraement ;  that  it  attempted  to  put 
in  issue  matter  whioh  the  defendant  was  estopped  from  denying,  viz^ 
that  the  Governor  and  Company  of  Copper  Miners  ever  had  authority 
to  indorse  the  bill  as  in  the  declaration  mentioned ;  that  it  appeared 
on  the  face  of  the  declaration  that  the  bill  was  payable  to  the  order 
of  the  said  drawers  thereof,  and  therefore  that  the  defendant  could 
not  deny  the  authority  of  the  drawers  of  the  bill  to  indorse,  as  in 
the  declaration  mentioned ;  that  the  plea  left  it  donbtful  whether  the 
defendant  meant  to  deny  that  the  Governor  and  Company  of  Copper 
Alinera  ever  had  authority  to  indorse,  Ac,  bills,  or  whether  their 
authority  to  indorse,  Aso.,  bills,  expired  or  determined  after  the  accepts 
ing  of  the  bill,  and,  if  the  latter,  that  the  plea  should  have  shown  how 
and  in  what  way  such  power  and  anthority  ceased  or  was  determined  ; 
that  the  plea  attempted  to  put  in  issue,  and  did  put  in  issue,  matter 
of  law ;  that  the  plea  was  bad  for  stating  that  the  drawers  had  not 
anthority  to  indorse  any  bill  of  exchange,  instead  of  showing  how  or 
why,  or  facts  from  which  the  court  could  jndge  whether  such  drawers 
of  the  bill  had  such  power  or  not ;  that  the  plea  should  have  shown 
that  the  drawers  of  the  bill  were  not  a  trading  corporation  at  the 
time  of  the  indorsement  of  the  bill.    Joinder  in  demurrer. 

The  defendant's  points  for  argument  were  that  the  fifth  plea  was  a 
■nfficient  answer,  because  the  doctrine,  that  an  acceptor  ia  estopped 
from  denying  that  the  bill  is  the  bill  of  the  supposed  maker,  does  not 
apply  to  an  indorsement  of  the  bill  by  the  maker,  inasmuch  as  the 
estoppel  rests  on  the  groand  that  the  bill  was  accepted  after  it  waa 
made,  and  with  full  knowledge  by  the  acceptor  of  the  manner  of  mak- 
ing it ;  whereas,  the  indorsement  may  be  subsequent  to  the  aooeptanoe, 
and  consequently  not  admitted  by  it ;  also  that  the  objection  was  not 
M  otfieotion  of  fact,  which  oonld  be  met  by  an  estopp^  but  an  objeo- 
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Don  of  law,  arising  out  of  the  fact  that  the  Company  were  a  oorpo* 
rate  body,  and  not  authorized  to  indorse  bilis. 

The  demurrer  was  argued  in  the  present  sittings  (February  19)  bj 

Prmitioe^  for  the  plainti£Es. 

The  fifth  plea  is  bad.  The  aooeptor  of  a  bill  payable  to  the 
drawer's  order  is  estopped  from  denying  that  the  drawer  has  authority 
to  indorse  it.  Pitt  t>.  Ghappelow.'  The  argument  of  the  learned 
oonnsel  for  the  plaintiff  in  that  oaae  ia  applicable  to  the  present 

The  case  of  Sanderson  v.  Collman,*  although  not  precisely  like  the 
preseDt,  is  still  in  the  pluotifts'  faror.  It  was  there  held  that  the 
acceptor  of  a  bill  cannot,  in  an  action  ^;ainst  him  by  an  indorsee, 
dispate  the  handwriting  of  the  drawer ;  and,  if  be  do  so  by  plea,  the 
plaintiff  may  reply  the  acceptance  by  way  of  estoppel.  It  may  pep- 
hi^  be  contended,  upon  the  authority  of  that  case,  that  the  plaiotifE 
ought  to  have  so  replied ;  but  the  ease  only  shows  that  he  may,  and 
not  dtat  he  is  bound  to  do  so.  These  cases  are  at  all  events  authori- 
ties for  the  position  that  the  matter  is  an  estoppel.  Admitting  that  it 
might  be  replied  in  some  oases,  where  the  estoppel  appears  upon  the 
record,  die  objection  may  be  taken  advantage  of  by  demiurrer.  In 
1  Sannd.  826  a,  note  (d),  it  ia  aaid, "  This  rule  appears  to  be  general, 
with  respect  to  estoppels  by  deed,  that  the  estoppel  roust  be  pleaded, 
if  there  be  an  opportunity ;  otherwise,  the  party  omitting  to  plead  it 
waives  the  estoppel,  and  the  jury  must  find  the  truth.  And  so  with 
respect  to  estoppels  by  matter  of  record."  So  in  2  Smith's  Leading 
Cases,  457,  it  is  stated  to  be  "  clear  that,  where  the  estoppel  is  appar- 
ent on  the  face  of  the  record,  advantage  may  be  taken  of  it  on 
demurrer."  This,  it  will  be  seen,  was  done  in  Bowman  v,  Taylor,' 
and  Hill  v,  Manchester  and  Salford  Waterwoib  Company,*  and  Becket 
V.  Bradley.*  [P^bkk,B.,  referred  to  Freeman  «.  Cooke.*]  The  plea  ia 
also  bad  in  form,  by  reason  of  the  other  objections  which  are  raised  by 
the  special  demurrer,  litis  plea  is  also  an  argumentative  traverse  (rf 
the  indorsement.    Marston  v.  Allen. 

Slackbum,  contra.  The  fifth  plea  is  good  in  substance  and  in  form. 
It  may  be  admitted  that,  where  an  estoppel  appears  on  the  face  ot 
the  record,  advantage  may  be  taken  of  Uie  objection  by  demurrer. 
Bat  no  estoppel  appears  here.  In  Sanderson  v.  Collman,  Erekine,  J., 
says  in  his  judgment :  "  Then  comes  the  next  qaestion,  whether  this 
answer  to  the  defence  set  up  ia  pleadable  by  way  of  estoppeL  Since 
the  nev  ntlee,  the  defence  itself  could  olearly  not  have  been  ^ven  in 
evidence  under  the  plea  of  mm  ostumpstt.    The  defendants,  them- 

1  '8  H.  4  W.  «10.  >  4  Umi.  «Q.!»».  •9A.4E.278. 
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fore,  hare  pleaded  that  Dcsoiker  A  WegmanD,  the  alleged  drawere, 
did  Dot  make  the  bills.  The  plaintifEs  in  their  replications  add,  as  a 
farther  fact,  that  which  Lord  Ellenborongh  coDsidered  material  in 
Bachanan  v.  Leach,'  —  namely,  that  they  took  the  bills  npon  the  fiuth 
of  the  defendants'  acoeptanoe  thereof.  Why  should  not  that  bo 
pleaded  t  It  is  laid  down  that  an  estoppel  may  be  by  act  of  record, 
by  deed,  or  by  act  in  pais.  In  the  present  oase,  the  estoppel  arises 
by  an  act  done  by  the  defendants,  which  is  neither  of  record  nor  ^yj 
deed.  It  is  difficult  to  say  that  at  the  trial  the  judge  might  havo 
admitted  evidence  to  prove  that  the  drawing  of  the  bills  hud  be«n 
aatheaticated  by  the  defendants'  acceptance,  but  that  the  fact  could 
not  he  pleaded." 

An  estoppel  must  be  precise.  It  does  not  necessarily  appenr  on  the 
face  of  this  declaration  that  the  acceptor  made  any  repreaentation 
of  the  ability  of  the  drawer  to  indorse,  that  the  plaintiffs  acted  on 
the  faith  of  such  representation,  and  that  thereby  their  position  was 
altered.  It  cannot  be  answered  that  the  acceptor  knew  the  drawer!^ 
power  to  indorse.  The  plaintifis  should  have  replied,  in  accordance 
with  the  ani^stion  in  the  case  of  Sanderson  v.  Collman,  such  a  state 
of  facts  as  would  have  supported  their  title.  The  plaintiffs'  argument 
is  that  the  record  admits  such  a  state  of  facts  as  amount  to  nn  estop* 
pel;  bat  there  is  no  estoppel  where  any  other  state  of  facts  could 
exist  as  would  not  amonnt  to  an  estoppel.  Now,  sappoee  the  plain- 
tiffs took  the  bill,  knowing  the  incapacity  of  the  Company  to  indorse, 
the  defendant  would  not  be  estopped  in  such  case.  In  the  case  of 
Freeman  v.  Oooke,*  the  law  of  estoppels  in  pait  was  much  discussed. 
Again,  here  merely  a  bare  acceptanoe  appears  on  the  record.  l*rima 
facia,  a  corporation  have  no  power  to  indorse  bills.  East  London 
'Waterworks  Company  v.  Bailey  ;*  Bayley  on  Bills,  p.  67.  Attending 
to  the  preceding  consideraUons,  the  judgment  of  the  court  in  Pitt  v. 
Cbappelow,*  upon  which  the  plaintiffs  place  much  reliaoce,  is  do 
aathority  adverse  to  the  defendant;  for  the  defendant  admits  that 
the  facts  npon  which  the  plaintifis  rely  may  be  replied,  and  would,  no 
doubt,  if  proved,  establish  the  plaintiff'  right  to  succeed  He  also 
cited  Beeman  v.  Duck.  [P1.1.TT,  B.,  in  the  course  of  this  part  of  the 
argument,  referred  to  Bobinson  v.  Yarrow.} 

In  the  second  place,  the  plea  is  good  in  form.  The  new  rules 
require  all  matters  in  confession  and  avoidance  to  be  pleaded  specially. 
Here  the  defendant  admits  the  indorsement  iu  fact,  but  pleads  by  way 
of  aToidanoe  the  want  of  power  to  indorse ;  just  as  if  the  indoreemeut 
liad  been  made  by  a  lunatic.    Alcook  o.  Alcock.* 

1  4  Bip.  226.  •*2  Bxeh.  SU.  ■  4  Bkg.  28S. 
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J*r«niiee,  in  reply.  The  only  esse  vfaioh  the  defendant  o&n  sag* 
gest,  to  ezolnde  an  eitoppel,  is  that  the  defendant  aooepted  the  bill 
in  blank,  and  that  the  plaintiSe  took  it  with  knowledge  of  these  facta, 
Bnt,  even  in  that  case,  the  defendant  would  be  estopped;  for,  by  hia 
acoeptanoe,  the  defendant  gives  the  drawers  full  |iower  to  fill  the  hill 
np  aa  they  please.  It  is  immaterial  whether  a  bill  be  accepted  befora 
or  after  it  is  drawn.  By  the  aooeptanoe,  the  defendant  con  tracts  to  pay 
to  the  drawer's  order.  In  Sanderson  «.  CoUman,  the  plea  was  dearly 
bad,  and  the  matter  of  estoppel  need  not  have  been  replied.  TIm  ' 
defendant,  moreorer,  admits  the  plaintifb  to  be  bona  ^fide  holders  for 
valuable  oonnderstion. 

Ottr.  ado.  vuU. 

The  judgment  of  the  ooort  was  now  delivered  by 

"Pabkji,  B.    We  think  oor  jndgmeDt  in  this  case  must  be  for  the '  | 
plaintiffs,     [After  stating  the  pleadings,  his  Lordship  proceeded.}  W 
Od  the  aTgament,  the  learned  connsel  for  the  defendant  very  properly 
gave  op  the  foarth  plea,  and  admitted  that  the  judgment  of  tl<e  court 
upon  tliat  must  be  against  him. 

He  argued  very  ably  in  support  of  the  AM  ;  but  we  think  that  also' 
is  bad,  on  the  ground  that  the  acceptor  of  a  bill,  payable  to  the  order 
of  the  drawer,  cannot  deny  the  authority  of  the  drawer  to  draw  and  ' 
indorse.  The  case  of  Sandenou  v.  Ck>Uman  was  relied  upon  on  the 
part  of  the  defendant.  That  ease  sliowa  that  an  estoppel  inpaii  may 
be  replied,  —  it  does  not  follow  that  it  must.  My  brother  Creaswell 
gives  his  opinion  that  the  plea  itself  was  clearly  bad,  because  it  set 
up  as  a  defence  what,  if  true,  would  be  no  answer  to  the  action ;  and 
we  think  that  opinion  is  correct.  The  law  is  well  settled  by  that  and 
former  cases,  Drayton  e.  Dale,  Taylor  v.  Crokcr,'  that  the  acceptor 
of  a  bill,  or  maker  of  a  note,  payable  to  the  order  of  another,  cannot 
be  permitted  to  deny  the  authority  of  that  person  to  indorse.  It  is, 
in  truth,  a  oontraot  with  that  other  person,  jpn'm a  facie  for  a  valuable 
consideration,  to  pay  to  his  order,  and  which  is  transferable  by  the 
law-merchant ;  and  that  contract  he  is  bound  to  perform,  as  he  is  all 
other  valid  contracts ;  and  if,  for  the  want  of  sach  a  consideration,  it 
be  not  a  binding  contract,  he  most  show  it  by  an  affirmative  allega< 
tion.  If  the  fact  be  that  he  accepted  the  bill  or  made  the  note,  leav- 
ing  a  blank  for  the  payee's  name,  and  the  name  was  filled  in  without 
his  authority,  he  ought  to  have  denied  the  acceptance  of  the  bill  or  the 
making  of  the  note.  Ou  this  plea,  it  must  he  assumed  that  the  accep- 
taaoe  was  put  on  the  bill  after  it  was  di-awn ;  or  that,  if  it  was  accepted 
Vitb  the  name  oi  the  drawer  and  payee  in  blank,  ihe  name  wis  Kftn* 
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wards  filled  np  hj  the  dtfendant's  aathority.  That  being  so,  and  the 
plaintiffl  being  BiBnmed  to  be  holden  for  v&lae,  &nd  bona^fide,  the  eon- 
trnty  not  being  pleaded,  what  is  termed  an  estoppel  appears  on  the 
declaration,  and  the  plea  is  therefore  bad.  There  is  stated  on  the 
face  of  the  pleadings  a  valid  contract,  and  binding  by  the  law-mer- 
ehant  oa  the  defendant,  to  pay  to  the  indorsee  of  the  corporation. 

JudgmetU  for  theplabaffL 


MbNTAQUE  V.  PERKINS. 
,  ^  ';    Lt  TBS  CoHvoir  Plbas,  Jums  8,  185S. 

'  .  [BtpaUdm  33  LcM  JfiTwJ  B^pvU.Cammm  Phot.  187.] 
■■  Tea  declaration  stated  that  one  Henry  Swinbum,  on  the  Ist  cf  \ 
September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to  ths  | 
'  defendant,  required  the  defendant  to  pay  to  the  said  H.  Swinbum  or  I 
order  £'200  five  months  after  date,  and  the  defendant  accepted  the 
eud  bill,  and  the  s^d  H.  Swinbnrn  then  indorsed  the  said  bill  to  one  I 
John  Huskissoo,  and  the  siud  John  Haskisson  then  indorsed  the  said  I 
bill  to  the  plaintiff,  but  the  defendant  did  not  pay  the  same.  J 

Pleaa,  tnter  a^ia,  that  the  defendant  did  not  accept,  and  thnt  the 
alleged  oause  of  aotioo  did  not  accrue  within  six  years  before  this 
suit. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  for  Loodin, 
on  the  16th  of  May  last,  when  the  plaintiff  produced  the  bill,  written 
on  a  5s.  stamp,  which  bore  dale  the  6th  of  March,  1835,  and  proved 
that  the  acceptance  was  in  the  defendant's  handwriting  :  the  body  of 
the  bill  was  in  Svinburn's  handwriting.  On  the  part  of  the  defend- 
ant, it  was  proved  that,  previous  and  down  to  the  year  1840,  tlie  d'^ 
fendant  had  occasionally  accepted  bills  for  Swinbum's  accommodiition, 
and  had  given  him  others  accepted  in  blank,  to  take  up  those  billa 
when  due,  but  that  he  had  never  executed  any  thing  in  blank  since 
1840,  and  never  heard  of  the  bill  in  question  till  October,  1852.  The 
jury  having  found  that  the  bill  was  given  in  1840,  and  not  filled  up 
till  1852,  and  not  within  a  reasonable  time,  the  verdict  was  entered 
for  the  defendant  on  the  issnea  raised  by  the  first  and  second  pleas, 
Mid  leave  was  reserved  to  the  pliuntiff  to  move  to  enter  the  verdict 
for  hiro. 

Syles,  Serjt.,  on  the  26th  of  May,  obtained  a  rule  niai  accordingly, 
■gainst  which 

ChanneU,  Serjt.,  and  Archibald,  now  showed  cause.  The  defendant 
does  not  deny  that  a  man  who  issueTa  blank  acceptanoe  prima  fad*. 
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gires  Authority  for  the  filling  ap  of  that  acceptance  with  the  amonnt 
that  the  atamp  will  bear,  Collis  v.  Emett;'  bat  tlio  mere  writing  a 
nune  Koro§s  %  bill  stamp  does  Dot  of  it«eli  oonatitute  a  bill.  It 
amonnta  to  no  more  than  evidence  of  an  anthoritj  to  fill  it  np,  and 
that  within  a  raasonable  time ;  for,  aooording  to  the  principle  npoo 
which  Roberts  v.  Bethell  *  was  decided,  the  drawing  and  aooeptance 
are  to  be  taken  to  have  been  within  a  reasonable  time  of  each  other. 
If  BO,  then  it  was  a  qaestiou  for  the  jnry  whether  the  authority  had 
been  in  this  case  porsned.  Mailman  v.  D'Egaino.  In  Temple  v.  Pul- 
len,  the  qaestion  whether  a  blank  promissory  note  had  been  filled  np 
witiuD  a  reasonable  time  was  left  to  the  jury,  and  the  oonrt  said,  "It 
.  was  entirely  a  qnestion  for  them  what  was  reasonable  under  the  cir- 
onmBtancea." 

[Maitlz,  J^  referred  to  Afellish  v.  Rawdon.*] 

Here,  the  jory  have  found  that  the  bill  was  not  filled  up  within 
a  reasonable  time,  t^  not  within  the  time  limited  by  the  authority. 
The  case,  therefore,  is  not  distdngaishable  from  Awde  v.  Dixon.  There 
the  defendant  agreed  to  join  his  brother  in  making  a  promissory  note 
for  his  accommodation,  provided  B.  would  also  join.  The  defendant 
accordingly  signed  an  instrument  in  the  form  of  a  promissory  note,  a 
blank  being  left  for  the  name  of  the  payee.  R.  refnsed  to  join;  nnd 
afterwards  the  defendant's  brother  delivered  the  imperfect  instrumont 
to  the  plaintiff  for  value,  representJng  that  he  had  authority  to  deal 
,  with  it,  and  the  plaintifTs  name  was  inserted  as  payee.  The  court  held  . 
that  the  plaintiff  could  not  recover  on  this  note  against  the  defendant. 
Alderson,  B.,  said,  **  A  blank  acceptance  is  not  of  itself  an  authority 
to  make  a  complete  bill,  but  only  evidence  of  authority.  Molloy  v. 
Delves.*  Here  the  defendant  signed  his  name  to  a  piece  of  paper,  giv- 
ing his  brother  authority  to  make  it  a  promissory  note  on  certain 
terras ;  he  makes  it  a  note  on  other  terms." 

[Cbksbwbll,  J.  The  defendant  there  never  consented  to  his  name 
being  made  use  of,  unless  R.  would  also  join.  Re  gave  his  brother 
only  a  conditional  authority.] 

So  here  the  condition  annexed  to  the  authority  is  to  fill  the  paper 
up  within  a  reasonable  time. 

[CsKsBWXix,  J.  This  does  not  differ  from  the  case  of  a  roerehsnt 
employing  an  agent  to  sell  a  cargo  of  cotton  for  htm,  the  agent  iMrIng 
held  out  to  the  world  as  having  a  general  authority  to  sell.  His  prin. 
<npal  may  have  {^ven  him  private  instmctions;  but  if,  in  selling,  tbc 
agent  violates  his  instructions,  his  principal  is  nevertheless  bound.] 

1  1  H.  Blsok.  818.  ■  22L.J.C.KaSk 

•  0  Blag.  416  i  I.  o.  3  Law  J.  Bep.  (m.  a.)  C.  P.  £9. 

•  T  Ung.  tfS;  ■.  0. 9  Lttw  J.  Rep.  C  P.  171. 
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Ab  to  tb«  Moond  pies,  Ui«  defendant  was  at  liberty  to  show  the  real 
date  wheo  the  bill  was  accepted.  Steele  tt.  MarL*  The  real  dat«  WH 
1840,  and  the  Statute  ot  I^nutations  began  to  ran  at  the  expiration  at 
fire  months  from  that  time. 

[Maulk,  J.  Yon  must  contend  that  the  right  of  action  aooTsed 
before  the  bill  vaa  drawn,  for  the  bill  was  not  filled  up  tilt  1862.] 

Jiylet,  Seijt.,  in  support  of  the  rule.  The  nile  must  be  abaoIuU  to 
enter  the  verdict  for  the  plfuatiS  on  the  second  iasae. 

[Jbbtib,  C.  J.  There  ia  nothing  in  the  point  made  as  to  the  Stat 
nte  of  limitations.] 

Then,  as  to  the  first  plea,  the  defendant's  blank  aooeptanoo  wm  a 
letter  of  credit  to  Swinbum  for  any  amoant  limited  by  the  stamp. 
Rossel  V.  LangstaK.  There  it  was  held  that  an  indorsement  written 
on  a  blank  note  or  check  will  bind  the  indorser  for  eny  sum  and 
time  of  payment  which  the  person  to  whom  he  introsta  the  bill  choosei 
to  insert  in  it.  When  the  bill  gets  into  tbo  hands  of  a  bona  fide 
holder  for  valne,  any  limitation  of  authority  between  the  drawer  and 
acceptor  cannot  be  inquired  into.  In  that  respect,  the  present  case  ia 
distinguishable  from  Awde  v.  Dixon.  The  plaintiff  there  was  not  a 
bona  fidt  holder  for  value ;  and  Parke,  B.,  points  that  out  in  his  judg- 
ment. In  Sohnltz  V.  Astley,*  it  was  argned  that  by  ^ving  a  blank 
acceptance  the  acceptor  only  authorized  the  party  to  whom  it  was 
^ven  to  draw  the  bill,  and  no  other ;  but  the  court  held  that  it  did 
not  lie  in  the  mouth  of  the  acceptor  to  say  that  the  drawing  was  irrt^- 
nlar.  The  same  principle  is  established  by  Cruchley  v.  Clarance,  where 
the  defendant  drew  a  bill  on  M^  leaving  a  blank  for  the  name  of  the 
payee,  and  the  plaintiff,  a  bonafida  holder,  filled  in  bis  own  name :  the 
court  held  that  the  defendant,  by  leaving  the  blank,  undertook  to  be 
answerable  for  it  when  filled  Dp  in  the  sb^te  of  a  bilL  The  same 
point  was  decided  in  Attwood  v,  Qriffin.* 

[Crbbswbll,  J.  Suppose  the  defendant  had  lost  this  blank  accep- 
tance, would  he  have  been  liable  upon  it,  if  the  finder,  without  hia 
authority,  had  filled  it  upF] 

Yes,  to  an  indorsee  for  value  without  notice ;  aa  where  A.,  by  falsa 
repreeentations,  induced  B.  to  sign  his  name  to  a  blank  stamped  pi^>er, 
which  A.  aiterwarda  secretly  filled  up  as  a  promissory  note  for  £100, 
and  induced  C  to  advance  him  £100  on  it,  Garrow,  S^  held  that  C 
h.id  his  remedy  on  the  note  agunst  B.  The  King  v.  Revett.*  With 
reqieot  to  the  time  within  whidi  a  blank  acoeptanoe  may  be  filled  up 
If  1  man  issues  a  blank  acceptance  the  day  before  he  dies,  the  drawa 

•  4B.AC.S71 

■  3  Blng.  H.  a  6M;  B.  C  0  Law  J.  R^.  (■.  s.)  C.  F.  130. 

■  By.  4  M.  136.  •  Bylst  oa  BUU,  108,  «tli  eOt. 
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maj  fill  it  np,  as  of  a  daj  before  the  death,  and  a  bona  fide  holder  ma; 
noorer  againet  Um  ezeentor.  tTsher  t>.  Daanoey.'  There  A^  a  mem- 
ber of  a  firm,  drew  a  !hU  in  blank  in  the  name  of  the  partnership  firm, 
payable  to  their  order,  and,  having  likewise  indorsed  it  in  the  namo  of 
the  partnership  firm,  delivered  it  to  a  clerk  to  be  filled  np  for  the  nso 
of  the  partnership.  After  A.'a  death,  and  the  surviving  partners  had 
■seamed  a  new  firm,  the  elei^  filled  np  the  bill,  inserting  a  date  prior 
to  A.'s  death.  Lord  EUenborongh  held  that  the  surviving  partners 
were  liable,  as  drawers  of  the  IhU,  to  a  honafide  iadorsee  for  value. 

[JsBvis,  C.  J.  No  doabt.  Hie  power  there  emanated  from  the 
partnership :  the  deatli  of  one  member  of  it  did  not  annul  an  aathority 
given  \ij  him  on  behalf  of  all  the  others.] 

The  bill  here  mnst  be  taken  to  have  been  filled  np  before  the  aooep- 
tanoe  was  written :  a  man  is  not  bound  to  see  which  was  written  first 
nor  to  ascertain  the  date  of  the  stamp.  In  fact,  unless  the  defendant 
ean  show  that  the  pl^ntifl  is  not  a  bona  fide  holder  for  value,  he  can- 
not say  that  this  was  a  blank  acceptance  at  alL  This  ia  an  answer  to 
Temple  o.  Fallen  and  Mulball  v,  Neville  there  cited,  even  if  those 
eaaes  are  to  be  taken  as  deciding  any  thing. 

^orfMetM,  on  the  same  side,  was  not  called  upon. 

JsBvis,  0.  J.  It  seems  to  me  that  I  was  wrong  at  the  trial  in  direct 
lag  the  verdict  to  be  entered  for  the  defendant,  and  that  I  ought  to] 
have  directed  it  to  be  entered  for  the  plaintiff,  although  the  jury 
might  have  been  right  in  finding  that  the  bill  was  not  filled  up  within 
a  reasonable  time,  and  I  might  have  been  right  in  leaving  that  ques- 
tion to  them,  on  the  authority  of  Temple  v.  Pollan  and  Mulhall  v.  Ne- 
ville. It  is  admitted  by  my  brother  Chaunell  that  the  ^ving  a  blank 
acceptance  ia  evidence  of  an  authority  to  the  party  to  whom  it  is 
given  to  fill  ap  the  bill  for  the  amount,  and  it  may  be  for  the  time,  to 
irhiah  the  stamp  extends ;  bnt  he  oontends  that  die  authority  so  given 
ia  an  authority  to  fill  it  up  within  a  reasonable  time,  and  that,  as  the 
authority  in  this  case  waa  not  pursued  in  that  respect,  the  party  giving 
the  acceptance  is  not  liable.  I  think  that  is  not  the  case  with  refer- 
ence to  the  rights  of  a  btma  fide  holder  for  value.  The  rules  apiilico- 
ble  to  the  question  of  authority  on  this  bill  of  exchange  do  not  diffei 
from  those  which  ouf^t  to  govern  the  question,  if  it  arose  in  the  ordi- 
nary case  between  principal  and  agent.  In  the  oaae  of  a  blank  accep- 
tance, prima  faeia  the  peraon  ^ving  it  ^ves  the  person  to  whom  it  is 
^ven  an  <)pportnnity  to  fill  it  np  for  the  amount,  and  for  the  time  lim- 
ited by  the  stamp  laws.  As  between  those  two,  there  may  be  secret 
■tipnlationa  binding  upon  them,  bnt  not  binding  aa  between  the  public 
•ad  the  person  pving  tbe  Uank  acceptance.    As  said  by  Lord  Elleit 

'  4  Camp.  9T. 
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borongh,  in  Onchlflj  v.  Olwanoe,  the  defendant  has  chosea  to  teal 
'he  bill  into  the  vorid  in  that  form,  and  the  world  ought  not  to  be  d« 
oeived  by  his  aots.    Hot  does  this  differ  from  the  ordibary  case  of  at 
agent,  held  oat  to  the  pablio  at  large  as  competent  to  contract  for  and 
to  bind  his  printupal  ?    The  agent  may  have  secret  instructions ;  bnt, 
notwithstanding  he  deviates  from  them,  the  principal  is  bound  by  bis 
acts.    So  here  the  defendant,  when  he  put  the  blank  acceptance  into* 
Swinbum's  hands,  gave  the  latter  power  to  issue  it,  as  if  be  had  a  gen^ 
eral  and  unlimited  antfaority ;  and  the  defendant  mnst  be  bound  by  th« ' 
aots  of  his  ^nt,  to  whom  he  gave  this  power.    This  is  what  is  taid-.^ 
by  Lord  Mansfield  in  Rosset  v.  Langstaffe,  that  an  indorsement  on  a 
blank  note  is  a  letter  of  credit  for  an  indefinite  snm.    The  oases  ol 
Temple  v.  Fnlleo  and  Mnlhall  u.  Neville  are  not  at  variaDOe  with  this. 
For  these  reasons,  I  am  of  opinion  that  the  rule  must  be  absolnte  to 
enter  the  verdict  for  the  plaintiff. 

Mi.(rLz,  J.  I  think  so  too.  The  defendant,  when  he  wrote  his 
name  in  blank,  and  issued  this  aooeptanee,  must  have  known  what  was 
obvious  to  anybody,  that  he  put  it  in  the  power  of  any  person  to  whom 
he  gave  it  to  fill  it  up,  and  pass  him  off  as  having  accepted  the  bill  for 
any  amount  at  any  time  warranted  by  the  stamp.  He  mnst  be  taken 
to  have  intended  the  natursl  consequence  of  his  act.  If  this  were  not 
so,  and  a  bona  fide  holder  were  not  to  be  protected,  then  a  person  who 
had  used  the  utmost  care  might  be  subjected  to  a  loss,  in  order  to  re- 
lieve another  who  had  used  no  care,  but  had  put  the  person  to  whom 
he  gave  the  acceptance  in  a  position  to  impose  upon  the  most  innocent 
and  cautious.  TSo  case  has  been  cited  which  decides  the  contrary ; 
and  I  think  we  may  without  any  conflict  with  previous  cases,  and  in 
affirmance  of  a  printnple  of  mercantile  law  in  favor  of  the  negotiability 
of  these  instruments,  and  to  protect  innocent  holders  for  value,  decide 
tliat  the  defendant  is  liable,  and  that  this  rule  should  be  made  absolnte. 

Cbbss'WSU.,  J.  I  entirely  agree  to  this.  A  person  who  gives  another 
possession  of  his  signatnre  on  a  bill  stamp  prima  fade  authorizea 
the  latter  as  his  i^nt  to  fill  it  up,  and  give  to  the  world  the  bill 
as  accepted  by  him.  He  enables  his  agent  to  represent  himself  to 
the  world  as  acting  with  a  general  antbonty ;  and  he  cannot  say  to  a 
bona  fide  holder  for  value,  who  has  no  notice  of  any  secret  stipulations, 
Ibat  there  were  secret  stipalations  between  himself  and  the  agent,  any 
more  than  can  a  principal,  in  the  case  already  put,  where  he  enables 
bis  agenL,  buying  or  selling  on  his  behalf,  to  represent  himself  as  acting 
onder  a  general  authority. 

TixvouBD,*J.,  concurred.  Sule  aitoJutt} 

1  Seholls  «.  AtUty,  S  B.  H.  C.  644 ;  Wolstenholme  v.  BunpMiD,  20  Sol.  Jour.  SSS ; 
■oodmsa  «.  Btanondf,  9)  Bam.  9U ;  SUMmJti  Bank  v.  St$l.S  Bom.  K:  BtttmU 
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BABK&R  Airs  Amotheb  v.  STBKNIL  .' . 

Tjsc  the  Ezghequxb,  Mat  I,  1864. 

[iitparM/ in  9  fzcAafiier  &piirt  t,  6M.]    {,'((.Vi'v  C^  ■ 

TsB  deolRration  stated  that  one  Matthes,  on  the  Ist  of  Aui^iut,, 
1858,  in  parts  beyond  the  seas,  to  wit,  at  Redevitz,  in  the  kingdom  of; 
Bsraria,  by  his  bill  of  exchange  noir  over  due,  directed  to  the  dofend-j 
ant,  Teqnired  the  defendant  to  pay  that  first  of  exchange  to  the  order  \ 
of  MeasTB.  Seegera,  £820  sterling,  two  months  after  date,  and  the  de- 1 
fendant  accepted  the  said  bill  of  exchange,  and  Messrs.  Seegerg  indorsed  ' ' 
it  to  the  plaintiffs,  bnt  the  defendant  did  not  pay  the  bill.  There  wore  j 
pleaa  denying  the  making,  aoceptimoe,  and  indorsements  of  the  biU, ' 
npon  which  issnes  were  joined. 

At  the  trial  before  Pollock,  0.  B.,  at  the  London  sittings  after  last! 
term,  it  appeared  that  Meaara.  Seegera,  who  were  commiaaion  agents 
in  London,  were  in  the  habit  of  receiving  conaignmentB  of  goods  from 
one  Matthes,  a  merchant  redding  at  Redevitz,  in  Bavaria.  On  these 
occauona,  it  was  naaal  for  Matthea  to  send  to  Messrs.  Seegere  a  blank 

■>.  AdaoH,  S  Port.  SOT ;  HaAert  >.  Bute,  1  Ala.  18 :  Decatur  Bmi^  t>.  Speoce,  9  AU. 
800 ;  Bobertwm  e.  Smith,  18  Ala.  S30 ;  Elliott  e.  LeTiogi,  64  III.  S13 ;  QUlMple  ir. 
KeUy,  41  I&d.  168;  HcDoD4ld  ir.  Hntcatim  Bvik.ST  Iowa,  319;  JoMph  ■>.  Fli<t 
Nmt.  Bu)k,  17  Ku.  256;  Smith  v.  Lockiidsa,  8  Bath,  423;  Woodfolk  v.  Bank  ot 
Americ*,  10 Bnih,  604 ;  Abbott  u.  Bote, 63  Me.  194 ;  Putnam  r.  Ballivan,  4  Hui.4S; 
I*MD.  FarnMn'BRtik,2  AU.  236;  TumUtr  n.  Ho.  Buik,  18  Mo.  276;  Faimen' Bank 
r.GarteQ,84Mo.  119;  Tan  Dtuer  v.  Howe, 21  N. T.  E81 ;  Day  v. Saanden,  S  Ksj'M, 
S47;  Grigs*  '•  Boire,  81  Barb.  100;  Bt  CUintlllB  Bankn.  Smith,  6  Oh.  222;  Fair 
lertoD  V.  Stm^M,  4  Oh.  St.  629;  Wairlck  v.  MahoniOB  Bank,  16  Oh.  St.  296;  Schir* 
Ter  V.  Eawkei,  22  Oh.  St.  SOS ;  Nichol  v.  Bate,  10  Terg.  429,  accord. 

Temple  n.  Pollen,  8  Ex.  8B9;  Mnlhall  v.  NaTllla,  S  Ex.  391 ;  Morehead  v.  Parkew 
borg  Bank,  G  W.  Va.  74,  eonlni. 

Conf.  MitcbeU  «.  Blnggold,  8  Bar.  ft  J.  160. 

An  Initrament  poMMalug  all  the  aaMOtial  marki  of  a  bill  or  note  ii  none  th«  baa 
Inaomplete  within  the  doctrine  ot  the  prindpal  caw,  if  it  contain  blanki  for  any  ot 
ttie  Incidental  features  of  a  bill  or  note ;  for  example,  blanks  for  the  place  of  pa*- 
ment  or  rate  of  bteresL  Spitlar  v.  Jamee,  83  Ind.  203 ;  Kitchen  v.  PUce,  41  Barb. 
466;  Redlich  v.  Doll,  64  N.  T.  284 ;  Hiber  v.  Dennli.  6  Cal.  677  (McabU) ;  Viiher  v 
Webater,  8  Cal.  109 ;  Bainbolt  v.  SAdj,  84  Iowa,  4la 

But  lee  Holmei  c.  Tnimper,  22  Mich.  427,  and  Waihlngton  Bank  r.  Eckf,  61  Me, 
3172,  eonlr3.  Of  theie  two  caaei,  however,  the  foniwr  waa  decided  in  great  meolnn 
qKMi  the  anthority  ot  Worrall  b.  Oheen,  39  Pa.  S88,  which  ha*  aince  been  OTemled 
tn  Oanard  v.  Haddan,  67  Fa.  82 ;  and  the  lattar  wa*  lubatanUallr  orcmiled  In  Shirtt 
«.  OTMJohn,  eo  Mo.  806,  812. 

Sat  alMi  Wada  v.  Wthiogton,  1  AU.  661.  —En. 
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form  of  a  bill  of  exohange,  with  hia  ^gnatnre  as  drawer,  aud  they , 
filled  it  up  and  got  it  accepted  by  the  purchaser  of  the  goods.  In  M^  [ 
oordance  with  that  ooorse  of  dealing;,  Matthes,  at  Redevitz,  sigDed,  as  \ 
drawer,  a  blank  form  of  the  bill  in  question,  and  sent  it  to  Mesna. 
Seegers  in  a  letter  adriaing  them  of  a  conBignment  of  gnudf,  and  ' 
MessFB.  Seegers  in  London  filled  ap  the  blanks  by  inserting  the  date,  i 
amount,  ike,  as  stated  in  the  declaration ;  and,  having  got  the  Inli ,' 
accepted  by  the  defendant,  applied  it  to  their  own  purposes,  when  itj 
was  bona  Jide  indorsed  to  the  pluntiffs  for  value.  { 

It  was  submitted,  on  behalf  of  the  defendant,  that,  as  Messrs. 
Se^^rs  had  only  a  limited  anthority  to  fill  up  the  blank  form,  in  order 
to  obtidu  payment  of  die  goods  consigned  to  them,  this  was  in  effect 
a  bill  drawn  in  London,  and  therefore  required  a  stamp.  The  learned 
judge  overruled  the  objeetion,  and  a  verdict  was  found  for  the  plun- 
tiffs,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Montaffu  Ckamberi  moved  accordingly  (April  22).  The  instrument 
in  question  was  an  inland  bill  of  exchange,  and  therefore  required  a 
stamp.  The  blank  form  having  been  filled  up  for  a  purpose  not  au- 
thorized by  the  party  who  signed  it  as  drawer,  it  never  became  hia 
bill.  Snaith  v.  Mingay '  is  distingoishable.  There  certain  partners 
resident  in  Ireland  signed  as  drawers,  and  indorsed  the  blimk  form  of 
n  bill  of  exchange,  and  transndtted  it  to  their  copartner  in  England 
for  his  use:  he  accordingly  fiUed  up  the  blanks,  and  negotiated  it; 
and  it  was  held  to  be  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  coneeqiiently  that  nn  Eng- 
lish stamp  was  not  necessary.  But  in  that  case  the  person  who  filled 
np  the  blanks  acted  in  aooorduioe  with  the  authority  given  him  by  the 
drawers,  so  that  the  instmment,  when  completed,  took  effect  from  the 
time  of  their  signature.  Here,  however,  there  was  only  a  limited  an- 
thority to  fill  up  the  form  for  a  particnlar  purpose  ;  and,  it  hnviug  been 
used  for  a  different  purpose,  the  case  is  the  same  as  if  the  bill  had 
been  entirely  made  in  England.  Acoording  to  Snaith  tt.  Mingny,  the 
tme  test  is  this,  when  was  the  person  signing  the  paper  bonnd  as 
ilrawer  ?  He  cannot  be  bonnd  by  an  act  done  contrary  to  his  direc- 
lioDS.  If  a  person  g^ves  his  blank  acceptance,  with  auiliority  to  fill  it 
op  with  a  particular  sum,  and  the  party  so  authorized  fills  it  up  with  a 
larger  sum,  that  is  a  forgery.  Then,  if  this  be  treated  as  a  valid  bill 
la  agEunst  the  acceptor,  it  only  became  a  bill  in  England.  Steadman  v. 
Duhamel '  shows  that,  although  the  bill  purports  on  the  face  of  it  to 
be  a  foreign  bill,  the  acceptor  is  not  estopped  from  showing  that  it 
ft-as  in  fact  drawn  in  London.  Vur.  ado.  wit 

>  1  M.  ft  SeL  87.  »  1  C.  11.  888. 
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Pollock,  C.  B.,  now  said.  This  was  a  motion  for  a  new  trial,  In  a 
ease  tried  before  me  at  Qnildball.  It  vas  ao  action  od  a  bill  of  ez-: 
ohaDge,  drawn  abroad  in  blanic,  and  filled  np  in  London.  Mr.  Cham-; 
bers  moved  far  a  new  trial,  on  the  ground  that  the  blank  form  of  tbe' 
bill  having  been  improperly  filled  up  oontraiy  to  the  direotion  and  is- ' 
tention  of  tbe  dr.iwer,  it  waa  not  binding  aa  agonal  him,  and  that  iV- 
only  became  a  bill  in  Ixindon,  and  conveqnently  required  a  stamp.  Wfi 
are  of  opinion,  on  the  anthority  of  Snaith  v.  Mingay,  that  this  ia  notf 
ao  inland  bill,  and  tbereforo  no  stamp  is  neoessary.  It  Heema  to  ni^ 
that  the  mode  in  which  Mr.  Chambers  presented  the  objection  ninst ' 
fail ;  for  ia  reality,  quoad  mankind  at  large,  the  authority  of  the  person 
who  holds  anch  a  piece  of  paper  with  the  name  of  a  drawer  or  an  ac- 
ceptor npon  it  muBt  be  judged  of  from  the  paper  itself.  If  a  person 
in  this  conntry  puts  his  name  to  a  blank  form  of  bill,  either  as  drawer 
or  acceptor,  tt  may  be  filled  up  with  any  amount  the  atamp  will  bear; 
and  he  cannot  shelter  himself  from  liability  by  any  private  inatructiona 
oontained  in  a  separate  document,  of  which  the  rest  of  the  world  must 
necessarily  be  ignorant.  There  is  a  case  where  a  oustonier  of  a  banker, 
on  leaving  home,  gave  to  bis  wife  several  blank  forma  of  checks,  signed 
by  himself,  and  desired  her  to  fill  them  up  according  to  the  exigeoirf 
of  bis  boainess.  She  filled  up  one  of  them  ao  oarelea^ly,  that  a  cleric 
to  whom  she  delivered  it  waa  enabled  to  alter  the  amount  to  a  larger 
Born,  in  such  a  way  that  the  bankers  eonld  not  discover  the  alteration, 
and  they  pud  it :  it  was  held  that  the  loss  must  fall  on  tbe  drawer,  aa 
it  was  caused  by  his  negligence.  Now,  whether  the  better  ground  for 
supporting  that  decision  is  that  the  drawer  is  responsible  for  his  neg- 1 
ligence,  which  has  enabled  a  fraud  to  be  practised,  or  whether  it  be 
eoosidered  that,  when  a  person  issues  a  document  of  that  kind,  the 
rest  of  the  world  must  judge  of  the  authority  to  fill  it  up  by  the  paper 
itself,  and  not  by  any  private  instructions,  it  ia  unnecessary  to  inqidre. 
I  should  prefer  potting  it  on  the  latter  ground.  For  these  rensons,  we- 
think  that,  in  this  case,  there  ought  to  be  no  rule.  The  ground  of  the 
motion  is  founded  on  the  want  of  a  stamp,  and  for  this  piirpi<se  it  is  to 
be  assumed  that  the  bill  waa  in  the  hands  of  the  plaintiffs  as  bona  fide 
holders  for  value,  and  without  notice  of  any  instructions  to  fiU  up  the 
blank  form  for  a  partioulw  purpose,  Huie  reftued} 


»  forta  Haywaid,  L.  B.  4  Ck 
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,     ,  '       -i    ■  .  .■  '  . 

■'  '.'  \     .  INGHAM  V.  PRIMROSE. 

.     .    Lr  TBX  CoMHoy  Flbab,  Jdub  28, 1869. 

_■-     )  \Btparttd  in  7  Cmibm  AimA  JIap«t>,  JVme  5«rwt,  83.] 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  oao  Chiulei  | 
''-Mu-gatroydnpon  and  ooceptedbythe  defendant,  andindoraed  byllnr-  ' 
t  gatroyd  to  one  Ring,  and  by  King  to  the  plaint. 
/I  Plea :  that  the  defendant  accepted  the  aud  bill  of  exchange  in  the 
-declaration  mentioned,  and  delivered  the  same  to  the  aaid  Charie* 
.  Murgatroyd,  who  took  the  said  bill  from  the  defendant  for  a  special 
purpose  only,  to  wit,  that  he  might  get  it  discoonted  for  the  defendant, 
and  pay  him  over  the  proceeds,  which  pnrpose  wholly  failed,  nor  wai 
there  ever  any  valae  or  condderation  for  the  defendant's  said  accept 
'  ;aDce  of  the  said  bill,  or  for  the  payment  by  him  of  any  part  of  the 
amount  thereof  and  the  said  bill  was  never  diaconnted  for  the  defend- 
ant ;  that,  after  the  said  bill  bad  been  so  accepted  by  the  defendant, 
and  whilst  it  was  held  by  the  siud  Charles  Mnrgatroyd  for  the  purpose 
aforesaid,  the  said  bill  was,  with  the  oonaent  of  the  defendant  and  the 
aaid  Charles  Murgatroyd,  cancelled  by  the  same  being  torn  into  two 
parts  for  the  purpose  of  cancelling  and  destroying  the  said  bill,  and  > 
the  purpose  for  which  the  defendant  had  accepted  and  the  said  Charles 
Unigatroyd  had  held  the  said  bill  was  then  revoked  and  determined;  . 
that  the  said  Charles  Murgatroyd  afterwards,  wrongfully,  and  without 
the  consent  of  the  defendant,  joined  the  said  parts  of  the  said  bill,  and 
negotiated  the  same  for  his  own  pnrpose  and  in  fraud  of  the  defendant, 
who  never  authorised  the  same  being  indorsed  or  negotiated ;  and  that 
the  said  bill  was  never  indorsed  to  or  held  by  any  person  who  took  the 
same  bonajlde  and  for  value  or  conuderation,  and  without  notice  of 
the  premises,  and  before  the  same  had  become  overdue  according  to 
its  tenor. 

Upon  this  plea,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Cookbum,  C.  J.,  at  the  sittings  in  Lon- 
don after  Hilary  term,  1868.  The  facts  which  appeared  in  evidenee 
were  as  follows :  The  defendant  accepted  the  bill  declared  on,  and 
gave  it  to  Charles  Murgatroyd  for  the  purpose  of  procuring  it  to  be 
discounted  for  his  use.  Murgatroyd  tried,  but  in  vain,  to  get  the  bill 
discounted,  and  retnmed  it  to  the  defendant,  who,  in  Murgatroyd'^ 
presence,  tore  the  paper  in  half,  and  threw  it  away  in  the  street. 
Murgatroyd  picked  up  the  bill,  observing  that  it  was  better  not  to 
throw  it  down  in  the  street ;  whereupon  the  defendant  eaid  nothing. 
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IfurgatroTd  aftenrards  pasted  together  the  two  pieces  of  paper,  and 
paaaed  the  bill  sway  to  one  King,  who  afterwards  indorsed  it  to  tba 
plaintiff. 

The  jury  fonnd  that  the  defendant  when  he  tore  the  bill  in  half,  and 
threw  it  away,  intended  to  oanoet  it;  that  King,  bonajide,  gave  £l6 
for  the  bill ;  but  tbat  the  transaction  between  King  and  the  pUintiil 
waa  not  bona  fide. 

The  learaed  jadge  therenpon  directed  a  verdiot  to  be  entered  for 
the  defendant,  but  gave  the  plaintiff  leave  to  move  to  enter  the  verdict 
Cor  him,  the  court  to  be  at  liberty  to  draw  inferences  of  foot. 

Urou,  in  Easter  Term,  1858,  aooordingly  obtained  a  rale  ruM.  Ke 
referred  to  Robins  v.  YisooDDt  Maidstone.* 

Peane,  in  Trinity  term,  showed  cause.  The  finding  of  the  jury, 
which  was  well  warranted  by  the  evidence,  that  the  bill  was  torn  by 
the  drawer  animo  canceBandt,  and  that  there  was  no  consideration  as 
between  King  and  the  pl^ntii^  sustains  the  plea.  Further,  this  instra- 
ment  altogether  ceased  to  be  a  bill  before  it  was  put  in  circulation,  and 
therefore  the  plaintiff  could  acquire  no  rights  upon  it  t^^nHt  the  nc- 
ceptor.  [  WiLLUMB,  J.  That  depends  upon  the  meaning  of  the  words 
"  cancelling  and  destroying  "  in  the  plea.]  It  is  submitted  that  any 
subsequent  issue  of  the  bill,  after  an  act  done  by  the  acceptor  intimating 
an  intention  to  cancel  it,  would  be  an  act  of  forgery. 

Crots,  in  support  of  bis  role.  The  mere  finding  of  the  jury  that 
the  acceptor  tore  the  bill  in  half  with  the  intention  of  cancelling  and 
destroying  it  is  not  enough  to  invalidate  the  bill  in  the  hands  of  a 
bona  fide  holder.  It  was  owing  to  the  defendant's  own  laches  that  an 
opportunity  was  given  to  Murgatroyd  to  make  an  improper  use  of  the 
Inll.  The  circumstance  of  the  bill  appearing  to  have  been  divided  did 
not  call  for  the  exercise  of  any  extraordinary  caution  on  the  part  of  a 
subsequent  indorsee ;  for  it  is  not  an  uncommon  thing  for  bills  and 
ootes  to  be  cut  in  half  tor  the  more  safe  transoaissioD  of  them  through 
the  post  Our,  adv.  ouU. 

WiLLUMS,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  the  late  Lord  Chief  Justice,  my  brothers 
Willes  and  Bytes,  and  myself.  We  are  of  opinion  that  the  plaintiff  is,, 
entitled  to  judgment.  It  is,  we  think,  settled  law  that,  if  the  defend'^- 
ant  had  drawn  a  check,  and  before  he  had  issued  it  he  bad  lost  it,  or 
It  had  been  stolen  fi-om  him,  and  it  had  afterwards  found  its  way  into 
the  bands  of  a  holder  for  value  without  notice,  who  had  sued  the  de- 
fendant upon  it,  he  would  have  bad  no  answer  to  the  action.  So,  11 
be  had  indorsed  in  blank  a  bill  payable  to  hie  order,  and  it  had  beea 

>  4  g.  B.  811. 
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lost  or  BtoI«D  before  he  delivered  it  to  toij  one  aa  indorsee.*  The  Tea- 
ion  IB  that  sueh  n^otiable  inBtramenta  have,  by  the  laT-mercbant 
become  part  of  the  mercantile  cnrrenoy  of  the  country;  and,  in  order 
that  this  may  not  be  impeded,  it  !■  reqniaite  Uiat  innocent  holders  for 
value  should  have  a  right  to  enforce  payment  of  them  against  thoM 
who  by  making  them  have  caused  them  to  be  a  part  of  ancb  currency. 
Id  the  present  case,  the  defendant  made  the  bill  in  qneation,  and  ren* 
dered  it  a  negotiable  instrument,  and  then  tried  in  viun  to  get  it  dis- 
oonntod.  It  was  then  returned  to  him,  and  waa  intended  by  him  to  be 
wholly  withdrawn  from  circulation.  But  it  was,  notwithstanding,  agwn 
put  into  oircniation  through  the  fraud  of  uiother  man,  and  reached  the 
hands  of  the  pluntifE,  who  held  it  for  vatne,  without  any  notice  of  the 
fraud. 

If  these  were  all  the  facta  of  the  case,  it  appears  to  be  impossible  to 
distinguish  it  in  any  material  point  from  the  oases  already  mentioned, 
of  liability  when  the  original  circulation  has  been  effected  by  frand, 
without  the  consent  of  him  who  made  the  instmment. 

The  question,  then,  is,  whether  such  liability  is  precluded  by  the 
fact  that,  before  the  instrument  was  put  into  <urcnlation  for  the  second 
time,  the  defendant  had  torn  it,  with  the  intention  of  destroying  or 
annulling  it. 

If  an  act  done  with  such  an  intention  by  the  maker  of  a  negotiable 
instrument  does  not  manifest  the  intention  on  the  face  of  the  instm- 
ment, it  can  hardly  be  muntained  that  the  act  would  be  of  any  effi- 
cacy, because  the  instrument  would  neTertheleas  be  apparently  a  part 
of  the  mercantile  currency ;  as,  for  instance,  if  iu  the  present  caae  the 
defendnnt  had  merely  crumpled  up  the  bill  in  his  hand  and  thrown  it 
away,  and  it  had  been  restored  to  its  original  appearance,  without 
leaving  any  trace  of  the  act  which  was  intended  to  annul  it.  But  if^ 
on  the  other  hand,  the  act  be  Buoh  that  the  paper  bears  on  the  face  ol 
it  the  EignB  of  something  having  been  done  to  it  which  is  chuaoteristie 
of  an  intention  to  destroy  or  annul  it ;  as  in  the  case  of  Scholey  v. 
Ramsbottom,  where  the  drawer  of  a  check  tore  it  into  four  pieces  and 
threw  it  from  him,  and  the  four  pieces  were  afterwards  neatly  pasted 
leather  upon  another  slip  of  paper,  but  the  rents  were  quite  visible^ 
and  the  face  of  the  check  soiled  and  dirty,  —  no  holder  of  an  instni- 
ment  in  such  a  condition  could  enforce  it,  because,  in  tmth,  no  man  of 
ordinary  intelligence  and  caution  could  fdrly  regard  it  as  part  of  tlie 
apparent  commercial  currency. 

The  case  before  oa,  therefore,  appeara  to  turn  on  the  question  whether 
ihe  act  of  tearing  the  bill  into  two  pieces,  being  manifest  on  the  faoo 
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of  it,  is  inch  an  act  ea,  prima  faeie,  ought  to  hare  indicated  to  the  plain- 
tiff that  it  liad  been  irithheld  or  withdrawn  from  circulation.  As  V9 
nnderatand  the  facts,  the  tearing  had  been  done  in  sncfa  a  way  that 
the  appearance  of  the  bill  when  it  reached  the  plaintiffB  buidB  wat 
at  least  as  connstent  with  its  having  been  divided  into  two,  for  the 
pnipose  of  safer  transmission  hf  the  post,  aa  with  its  having  beea 
lorn  for  the  purpose  of  annulling  it.  It  was,  proper!/,  a  questioQ  fcT 
the  jary,  whether  the  bill  exhibited  appearances  which  would  bare  led 
a  man  of  ordinary  intelligence  to  the  oonolnsion  that  it  bad  been  torn 
for  the  Utter  pnrpose.  But  the  point  has  been  so  reserred  at  the  trial 
that  the  ooort  is  to  perform  the  function  of  the  jury  in  this  respeot ; 
and  we  cannot  find  enough  on  tbe  facta  of  the  case,  or  on  an  inspeo 
tion  of  die  bill  itself,  to  jostify  ns  in  ooming  to  saeb  a  eonolosion. 

Bat  it  is  ai^ed,  on  the  part  of  the  defendant,  that  the  puttii^f 
together  of  the  two  halves  under  the  ciroanutauoea  amounted  to  f  ot^ 
gery,  just  aa  much  as  if  some  signature  which  he  had  written  for  a 
different  pnrpose  had  been  taken  from  its  proper  place,  and  fraudu-    - 
lently  attached  as  his  signature  to  the  bill. 

Thin  would  be  a  very  narrow  ground  of  decision,  inssmnoh  as  it 
voold  concede  that  the  bill  would  be  enforceable  if  the  tearing  had 
stopped  abort  of  utterly  dividing  the  paper,  or  if  tbe  bill  had  come  to 
the  pUuntiff's  bands  in  tbe  halves,  by  two  snooessire  posts,  with  an 
intimation  that  it  wu  so  sent  to  him  for  tbe  purpose  of  safer  tran^ 
mission. 

However,  it  seems  to  us  that,  even  assuming  that  tbe  act  of  thus 
reconstmcting  the  bill  oonstituted  a  forgery  (which  may  admit  of 
grave  doubt),  yet,  on  the  principle  of  the  decision  of  Young  tt.  Grote, 
this  would  be  no  answer  to  the  clum  of  the  plaintiff,  because  tbe  de- 
fendant, by  abstaining  from  an  effectual  cancellation  or  destruction  of 
the  bill,  has  led  to  the  plaintiff's  becoming  the  holder  of  it  for  value, 
and  without  having  any  just  cause  for  suppoung  that  it  had  been 
cancelled  or  annulled. 

Tbe  mle  must  therefore  be  absolute  for  entering  a  verdict  for  th« 
plaiatiil  ior  tlie  amonnt  of  the  bill  and  Interest. 
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1m  Cbascbby   BsroBB  LoBD  Cakfbell,  C,  abd  Sib  Jahks  IiBWU 
KtnQHT  Bbdce,  and  Sm  Gbobob  Juoes   Tubneb,  L.  JJ^  No- 
18,  1869. 


'  •  [StptrUd  at  IDt  Gtr,  FMtr,  md  Jamn,  i.] 

This  was  an  appeal  from  the  decision  of  Vioe-Cbanoellor  Staart  npm 
a  motion  for  a  deoree,  reported  in  the  first  Tolnme  of  Mr.  Oiffard^ 
Reports,'  whereby  his  Honor  directed  the  delivery  up  of  certain  bills  of 
exohange,  and  mode  perpetual  an  injunction  which  had  been  granted, 
restraining  the  defendants  from  negotiating  or  taking  any  prooeedings 
upon  the  bills. 
'  The  plaintifT,  a  oomfactor,  carrying  on  bnsineas  at  Newcastle-on- 
Tyne,  1^  letter  dated  the  12th  of  June,  1858,  anthoriud  0.  F.  Hom- 
eyer,  his  correspondent  at  Wolgaat,  in  Prussia,  to  draw  upon  htm  at 
the  Union  Bank  of  London  against  a  transmittal  of  a  bill  of  lading  of 
a  cai^o  of  wheat  to  be  shipped  to  the  plaintifT  at  yewcastle. 

0.  F.  Homeyer  accordingly,  on  the  26th  of  June,  1658,  drew  upon 
the  plaintiff  for  £2,400,  in  six  bills  of  exohange  of  £400  each,  in  firsts 
and  seconds,  payable  to  his  own  order  at  two  months'  date.  HaviDg 
indorsed  the  bills  in  blank,  he  enclosed  them  in  a  letter  to  a  company 
at  Berlin,  called  the  Berlin  Discount  Company, 'then  acting  as  his 
bankers,  together  with  a  document  purporting  to  be  a  bill  of  lading  o{ 
8,320  Bcheffels  (about  1^0  quarters)  of  wheat  shipped  to  plaintiff  at 
Newcastle. 

The  letter,  which  was  dated  26th  of  June,  was  as  follows  :— 

«  To-day,  I  hand  you  £2,400,  in  six  bills  for  £400  each,  on  the  Union 
Bank  of  London,  two  months'  date,  firsts  and  seconds,  requesting  ^oa 
to  send  tbe  firsts  for  acoeptanoe,  and  to  negotiate  the  seconds  at  the 
most  favorable  exohange.  At  the  same  time,  I  request  yon  will  canau 
the  enclosed  bill  of  lading  to  be  given  np  upon  the  aooeptanco  in  Lon- 
don. I  further  beg  yon  will  send  by  the  first  mail  for  my  account  to 
Messrs.  Ziemsen  &  Wibelitz,  in  Stettin,  thalers  4,800,  and  to  me  thalera 
6,000  bank-notes,  likewise  by  return  of  poet." 

Upon  receipt  of  this  letter,  the  company  forthwith  sent  the  firsts  of 
exohange  for  acceptance,  bother  with  the  docament  purporting  to  be 
ft  UU  of  lading,  to  Messrs.  Goldsohmidt  is  Bischofkheim,  their  ngenU 
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in  London ;  and  they,  on  the  ume  day,  made  the  remittanceB  to  or  oa 
•oeonnt  of  Homeyer,  aa  reqneeted  in  the  letter. 

In  the  acconnt  of  this  transaotion  goal  by  the  company  to  Homeyer, 
on  the  lat  of  July,  1858,  they  dedncted  from  the  acxxtant  of  the  billn  of 
oxohange  certain  chaises  for  brokerage  and  ezpenaei  of  acceptance, 
and  Mated  that  they  had  credited  his  aooonnt  with  the  balance.  Theee 
remittanoestooronacoonnt  of  Homeyer,  and  a  further  advance  to  him 
of  8,000  tLalers,  the  vhole  araoanting  to  £21,120,  or  thereabonts,  vere, 
at  tk«  oompany  stated  by  their  answer,  made  entirely  on  the  faith  that 
the  bills  of  exchange  would  be  daly  accepted  and  paid. 

On  the  30th  Jnne,  1868,  Messrs.  Ooldscfamidt  A  Biscboffttheim,  on 
behalf  of  their  correspondents,  the  Berlin  Discount  Company,  pr^ 
■ented  to  the  Union  Bank  of  London  for  acceptance,  on  aocount  of  the 
pluntiff,  the  six  bills  of  exchange  which  had  been  sent  to  them  by  the 
oompany,  and  at  the  same  time  presented  to  and  left  with  the  Union 
Banlc  the  paper  purporting  to  be  a  bill  of  lading  which  had  acoom- 
panied  the  bills  of  exchange. 

On  the  following  day,  the  Union  Bank  of  London,  believing  the, 
paper  to  be  a  genuine  bill  of  lading,  pursuant  to  instructions  previously^ 
received  from  the  plaintiff,  accepted  on  his  account  the  six  bills  of  ex-i 
change.  ' 

On  the  12th  July,  1858,  the  pluntiff  first  discovered  that  the  paper 
writing  purporting  to  be  a  bill  of  lading  had  been  forged  by  Homeyer, 
and  that  no  wheat  whatever  had  been  shipped  by  hira  to  the  plaintiff.  '■ 

Messrs.  Qoldschmidt  <fc  Bisohoffsheim,  by  their  answer,  denied  that 
tbey  had  made  any  representation  as  to  the  genuineness  of  the  bill  of 
lading  on  presenting  the  firste  of  exchange  for  acceptance  ;  and  it  was 
admitted  that  neither  they  nor  their  principals  had  at  that  time  notice 
of  the  forgery. 

The  firsts  of  exchange  presented  for  aooeptance  were  not  indorsed 
by  the  Berlin  Discount  Company ;  bat  the  company  afterwards  in- 
dorsed the  seconds,  three  of  which  they  negotiated  on  the  3d  of  July 
tA  Berlin. 

The  bill  sought  the  delivery  up  of  the  bills  of  exchange  to  be  can- 
celled, on  the  ground  that  the  plaintiff's  acceptance  thereof  had  been 
obtained  by  fraud ;  and  an  injunction  to  restrain  the  negotiation  of  the 
bills,  or  the  prosecution  of  any  action  thereon,  by  the  Messrs.  Gold- 
■ohmidt  &  Bischoffsheim,  or  the  Berlin  Discount  Company. 

Mr,  BaJcer  and  M:  Jfuheringtm,  for  the  plaintiff,  in  support  nf  the 
Vice-Chancellor's  decree. 

In  Robinson  v,  Reynolds,'  relied  upon  by  the  defendants  before  tlK 
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Yioe-Chancellor,  the  qaeotjon  turned  npon  the  form  of  the  plesdingB; 
sod  the  decision  is  not  of  general  applieation  in  all  oases.  That  oaaa 
differa  from  the  present  in  one  material  respect.  It  was  a  case  on  a 
disoonnt.  There  the  hill  of  exohiuige  was,  with  the  forged  bill  of  lad- 
ing,  handed  over  the  counter  at  the  bank,  the  mone^  being  received  in 
ezchtnge.  The  bank  thns  became  a  holder  for  valae,  and  indorsed 
both  the  bill  of  exchange  and  the  bill  of  lading.  That  was  a  disconnU 
ing  transBction.  Not  so  the  present.  The  Berlin  Disconnt  Company 
received  the  bills  with  a  direction  to  send  the  firsts  to  London  for  a^ 
oeptance  with  the  pretended  bill  of  lading,  and  to  negotiate  the  secoads. 
At  the  same  time,  Homeyer,  who  had  long  been  their  cnstomer,  drew 
npon  them  for  vaiioos  sams  of  money,  without  reference  either  to  the 
negotiation  or  diaoonnting  of  the  bills  of  exchange.  The  bank,  pnr- 
Boant  to  the  direction,  sent  the  firsts  of  exchange  and  bill  of  lading 
(both  nnindorsed  by  them)  to  London,  but  kept  the  seconds  in  their 
own  poBsession.  This  transaction  was  not  by  way  of  discount.  The 
bank  advanced  the  sums  upon  Homeyer's  drafts,  not  upon  the  credit 
of  the  hills  of  exchange,  but  npon  Homeyer's  credit  as  their  cnstomer. 
That  this  was  so  is  shown  by  the  chai^  subsequently  made  for  brok- 
erage by  the  bank,  as  if  they  had  obeyed  Homeyer's  instructions,  and 
eommiesioned  a  broker  to  discount  the  hills.  Under  these  circum- 
stances, the  bank  were  not,  it  is  submitted,  holders  tor  value  of  the 
bills,  but  merely  agents  of  Homeyer ;  and  their  possession  of  the  UIls 
Dan  give  them  no  rights  other  than  those  of  Homeyer. 

The  acceptance  of  the  bills  was  obtuned  by  means  of  a  fraad  prac- 
tised upon  the  plaintiff  and  the  Union  Bank.  The  hills  are  shown  to 
have  been  accepted  on  the  futh  that  the  document  handed  by  the  de- 
fendants, Goldschmidt  A  Bisohoffsheim,  to  the  acceptor  at  the  time  o^ 
and  as  the  conaideration  for,  the  acceptance  was  a  valid  document :  a 
faith  which  resulted  from  the  repreaentation  implied,  though  not  ex- 
pressly made  by  the  defendants,  on  presentment  of  the  bills  of  cxohange 
for  acceptance  and  delivery  of  the  bill  of  lading.  The  defendants  most 
have  known  that  Homeyer  had  no  authority  to  draw  the  bills  except 
against  the  produce  of  the  bill  of  lading,  and  that  the  plaintiff's  acoept- 
ance  was  to  be  conditional  npon  his  receiving  a  good  bill  of  lading. 
The  whole  consideration,  therefore,  fidls  as  between  the  defendants 
and  the  acceptor.  The  defendants  were  the  channel  tbrou^  which  a 
fraud  had  been  committed  upon  the  plaintiff ;  and,  though  they  them- 
selves were  innocent  of  any  participation  in  such  fraud,  the  plaintiff  is 
justified  in  refusing  payment  of  the  bills. 

They  referred  to  Lickbarrov  v.  Mason,'  Jones  v.  Ryde.* 

i 
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Mr.  Miliat  and  Mr.  F*rrw$,  for  tihe  dafendanta,  in  support  of  ^a» 
appeal. 

Id  a  case  oircmnataDoed  u  tbe  present,  there  is  do  defnnce  in  oqnity 
which  i§  not  equally  avtulahle  at  law.  A  conrt  of  law  has  complete 
jarisdiotioQ ;  and  the  bill  ought  to  be  dismiased.  It  is  immaterial  aa 
ngardfi  the  defendants,  tbe  Berlin  Discount  Company,  whether  this 
ease  ia  identical  in  its  (urcumstances  with  Robinson  v.  Reynolds,  or  not. 
The  qnestiou  is,  Are  they  holdera  for  value  of  the  bills  in  question,  or 
notf  If  they  are  the  mere  i^ntsof  Homeyer,  the  plaintiff  has  a  good 
defence  upon  the  bills  at  law,  and  does  not  require  the  assistance  of  a 
court  of  equity.  If,  on  the  otber  band,  the  defendants,  the  Berlin  Dis- 
count  Company,  are  holders  for  value,  they  are  entitled  to  reoorer 
ttpon  the  bills  at  law,  and  ought  not  to  be  interfered  with  by  iojuntv 
tion.  Interference  nnder  such  oircnmstances  between  the  parties  to  a 
bill  of  exchange  is  foreign  to  the  province  of  this  court.  If  it  is  right 
to  interfere  in  this  case,  any  acceptor  of  an  accommodation  bill  mi^t 
apply  to  this  court  for  an  injunction,  though  be  had  a  valid  defence  at 
law.    This  bill  is,  in  truth,  demurrable. 

[Thb  Lokd  Jdbticb  Enisbt  Bbdob.  The  bUl  praya  the  delivery 
np  of  the  bills.  Will  the  appellants  undertake  to  deliver  up  the  bills, 
if  the  decision  at  law  should  be  i^;ainBt  them  ?] 

They  are  willing  so  to  do,  if  the  oonrt  should  require  suob  an  undei^ 
taking.  Bnt  we  submit  that  a  court  of  law  can  give  complete  relief, 
and  that  the  plaintiff,  if  sucoeesfnl  at  law  under  such  eiroumatanoes, 
ooold  not  be  put  to  file  a  bill  for  the  delivery  ap  of  the  bills.  Irre- 
spectively of  the  merits,  therefore,  the  bill  should  be  dismissed  with 
costs.  Upon  the  question  of  merits,  tbe  case  ia,  it  is  submitted,  on  all 
fours  with  that  of  Robinson  v.  Reynolds,'  and  most  be  governed  by 
the  same  rule. 

Jfi*.  Sacon,  in  reply.  This  oonrt  has  undoubtedly  jurisdiction  (not 
possessed  by  a  court  of  common  law)  to  order  the  delivery  up  of  these 
bills ;  and  tbere  is  no  reason  why,  in  such  a  case,  it  should  not  also  have 
jurisdiction  to  grant  an  injunction. 

Thb  Lobd  Csjjtobllob.  I  am  of  opinion  that  this  injunction  should' 
not  have  been  granted.  I  think  that  dangerous  consequences  would 
follow,  and  the  credit  of  bills  of  exchange  be  very  mncb  shaken,  if  the; 
title  of  the  indorsees  of  bills  of  exchange  as  against  tbe  acceptor  under' 
iucb  circumstances  could  be  called  In  question.  It  is  allowed  that  the^^ 
tase  of  Robinson  u.  Reynolds  was  well  decided,  that  its  authority  has 
oever  been  questioned,  and  that  it  is  part  of  the  commercial  law  of  Eng. 
Und.    Now,  tbe  indorsee  in  that  oaae  was  a  holder  bonajlde  for  value  { 
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and,  on  that  account,  the  ciroamstances  which  existed  there  u  betvera 
the  acceptor  and  the  drawer  were  not  permitted  to  shake  Uie  title  of  the 
indorsee.  The  bills  had  been  aooeptfid  b^  the  drawee  on  the  credit  of 
the  drawer,  and  had  been,  in  an  independent  transacdon,  indorsed  to 
the  plaintiff,  so  that,  as  between  the  pliuntiff  and  the  aooeptor,  there 
was  full  value  and  an  unimpeachable  title.  I  apprehend  that  is  per- 
oiself  the  case  here.  The  banking  company  were  indorsees  bona  fide 
tor  value.  Whether  it  was  upon  a  discount,  or  whether  it  was  an  ad- 
vance of  the  value  in  any  other  way,  seems  to  me  wholly  immateriaL 
They  advanced  money  to  within  a  trifle  of  the  amount  of  the  bills  of 
exchange,  and,  having  advanced  that  money,  they  were  indorsees  for 
value.  That  being  so,  it  must  be  considered  that  the  bills  were  ac- 
cepted by  Thiedemann  on  the  credit  of  Homeyer ;  and  for  that  reason 
it  would  be  alarming  if  the  title  of  the  indorsees  (they  holding  the 
bills  botia  f4»  for  value)  could  be  thus  impeached. 

If  it  had  been  shown  that  the  banking  company  were  not  bona  fida 
holders  of  the  bills,  as  action  by  them  agiunst  the  acceptor  might  have 
been  defended.  But  I  do  not  find  that  the  banking  company  did  any 
thing  that  was  not  entirely  sanctioned  by  commercial  usage.  They 
have  advanced  money  on  the  faith  of  these  biUa ;  and  they  had  a  right 
to  tender  them  for  acceptance.  Having  obtained  the  acceptance,  they 
have  an  undoubted  right  to  apply  the  bills  for  their  own  indemnity. 

The  Lord  Jdstiok  Ejtioht  Bsdcb.  The  appellants  are  holders  ol 
the  bills  in  qnestion  for  value.  NeiUier  their  honesty  nor  the  propriety 
of  their  conduct  is  impeached.  Therefore,  whatever  may  be  the  prob- 
ability of  success  or  ftulure  at  law  on  either  side,  there  is,  I  think,  no 
equity  here,  unless  a  case  can  be  made  out  for  the  delivery  up  of  the 
bills.  This  is  not  a  demurrer,  I  think,  therefore,  that  the  only  diffi- 
culty in  the  case,  if  there  be  any,  will  be  sunoounted  by  the  under- 
taking which  the  appellants'  counsel  have  consented  to  give,  and  which 
will,  I  suppose,  be  embodied  in  our  order,  that,  in  the  event  of  judg- 
ment being  obtained  at  law  against  the  appellants,  the  bills  shall  be 
delivered  up  to  the  plaintiff,  who,  in  that  event,  would,  I  presume,  be 
the  person  entitled  to  them.  That  being  done,  I  think  the  bill  should 
be  dismissed,  with  coats ;  but  I  do  not  think  that  there  should  be  any 
costs  of  the  appeal. 

Thk  Loud  Jcstiob  Tobhsb  oonenrred.* 

I  In  Bobinaon  ■.  ReTSoldt,  2  Q.  B.  19S,  the  drenoMtuioee  Taanmbled  those  of 
the  principal  osm,  with  tb«  sddftitHial  iMt  that  the  forged  bi[t  of  l&dbg  trail*. 
nitted  to  the  acceptor  was  indoried  by  the  htdden  of  the  bill  of  exchangs.  la 
in  acdon  by  (he  holden  agaliwt  the  accapton,  JadKmeDt  wa*  gi*ea  for  tba  plaindOi 
h)  the  Court  ot  Queeo'i  Bench ;  and  thU  Jodgment  wa*  afflrmed  in  the  Ezch«quai 
CbanibeT.    Lord  DMunan,  In  delivering  tba  o^nion  of  the  court,  laid  (p.  209)  ■ 
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"IliU  pleft  doM  not  (how  tlut  the  pUlntiS*  mtda  utj  rcpiewntation  which  thejr 
knew  to  b«  &lw,  nor  th»t  thgf  wunuited  ttw  bUI  of  lading  to  be  gennlm ;  nor  dow 
It  dlacloM  that  th«  deAndaiita  accepted  the  bill  of  excbange,  on  which  the  action  j* 
broaght,  upon  the  faith  of  »xtj  aaaertkm  b j  the  plainCUk,  fnrther  than  their  indorae 
BMnt  npOD  it,  that  the  bill  of  Udlng,  which  turned  ont  to  be  forged,  waa  gennine." 
In  a  almlUr  eaae,  Luther  a.  SiupMU,  ^  K.  11  Eq.  SOS,  Sir  R.  Mallni,  V.  C,  In  pro- 
nooticlng  a  decree  againat  the  accepton,  aaid  (p.  408] :  "  The  claim  on  the  part  of 
the  plalntUb  i«  rerted  upon  thU,  that  the  plaintiff  Beach  accepted  the  billi  on  tlie  faith 
of  the  rapraaeotatlou  made  hj  the  nnlon  Bank  of  Loodon,  contained  in  the  notea 
attached  to  the  blUi, '  The  Union  Bank  of  I^ndon  holdi  Ull  of  lading  and  policj  for 
161  balei  of  cotton,  per  "  WUUam  Camming*."  *  It  fi  urged  that  that  ii  a  n 
tatlon  by  the  bank  that  they  liold  a  geanine  bill  of  lading,  and  therefore  t1 
peiaon  who  li  called  apon  to  accept  the  bill  will  hare  the  leeiultr  of  a  docnment 
which  will  inanre  to  him  the  dellTerj  of  261  bale*  of  cotton.  AgalnW  that,  it  i*  lald, 
there  f*  no  repreeenlation  of  genuinena**,  titere  f*  no  gnarantee.  The  Itank  do  not 
undertake  to  aajwhetherthe  bill  of  lading  i*  good  or  not:  Xbty  0017  aaj',' we  hate  a 
Ull  of  lading,'  the  fair  meaning  of  which  may  poatiblr  be,  '  we  tiare  a  docnment 
which,  on  the  face  of  It,  la  a  bill  of  lading.  Nothing  had  ooonrrad  to  excite  their  ina- 
pldon :  ther  beileved  It  to  be  a  bill  of  lading,  and  the?  tberefon  called  it  *o.  Then 
doei  thi*  amount  toa  repmeatatioD  thatltwa*  agenuine  bill  of  lading)  .  .  .  Wa* 
there,  then,  a  gnarantee  b7  the  Dnion  Bank  t  It  would  be  a  rerj  dangeronj  thing 
^  a  bank.  It;  wlien  Uttj  aaytherliaTeadooninentot  Ibat  kind,  tberwere  tobe  held 
to  gnarantee  It*  genoineneM.  Hj  opinion  it,  thej  do  notUng  of  the  kind."  See,  to 
tN  (une  eOeot,  ^rfhnaa  p.  MUwaokM  Bank,  U  WalL  181 ;  Ciaig  >.  Blbbett,  16  Fk. 
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POSTER  V.  tUCKHOrON. 
Iv  TBI  CoXHOy  pLSAfl,  Jui.T  6,  1869. 
[Rq.-vtad  bt  Law  B^urtt,  4  Comman  Pbew,  TM.] 

.  Aonoir  by  indonee  agsinBt  indoner  on  &  bill  of  exehange  for  £8,000,  i 
drawn  on  the  6th  of  NoTomber,  1867,  by  one  Cooper  upon  and  ftc-| 
Mpted  by  one  Callow,  payable  six  months  after  date,  and  indorsed! 
SQOoesuvely  by  Cooper,  the  defendant,  J.  P.  Parker,  T.  A.  Pooley  M 
Co.,  and  A.  O.  Pooley,  to  the  plainUffi  who  beoame  the  holder  foil 
value  (having  taken  it  in  partrpayment  of  s  debt  due  to  him  ft-om  A.  Q.| 
Pooley)  before  it  became  dne,  and  trithont  notioe  of  any  fraud.  { 

The  pleas  traversed  the  several  indorsements,  and  alleged  that  the 
defendant's  indorsement  was  obtained  from  him  by  fraud. 

The  cause  was  tried  before  BovllI,  C.  J.,  at  the  last  spring  assixea  at 
Guildford.  The  defendant,  who  was  a  gentleman  far  advanoed  is 
years,  swore  that  the  indorsement  was  not  in  bis  handwriting,  and  that 
he  had  never  aooepted  nor  indorsed  a  bill  of  exchange;  but  there  was 
evidence  that  the  signature  was  his ;  and  Callow,  who  was  called  as  a 
witness  for  the  plaintiff,  stated  that  he  saw  the  defendant  write  the 
indorsement  under  the  following  ciroamstanoes :  Callow  had  been 
secretary  to  a  company  engaged  in  the  formation  of  a  railway  at  Sand- 
gate,  in  Kent,  in  which  the  defendant  (who  had  property  in  the  neigh- 
borhood)  was  interested ;  and  the  defendant  had  some  time  previously, 
at  Callow's  request,  signed  a  guarantee  for  £8,000,  in  order  to  enable  the 
company  to  obtun  an  advance  of  money  from  their  bankers.  Callow  | 
took  the  bill  in  question  (which  was  drawn  and  indorsed  by  Cooper)  | 
to  the  defendant,  and  asked  him  to  put  his  name  on  it,  telling  him  it 
was  a  gnarantee ;  whereupon  the  defendant,  in  the  belief  that  he  waa 
signing  a  gnarantee  similar  to  that  which  he  had  before  given  (and 
out  of  which  no  liability  had  resulted  to  him),  put  his  signature  on 
the  back  of  the  bill  immediately  after  that  of  Cooper.  Callow  only 
showed  the  defendant  the  back  of  the  paper:  it  was,  however,  in  the 
ordinary  shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the  impress  of 
whioh  was  visible  through  the  paper.  

The  Iiord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
not  the  signature  of  the  defendant,  or  if,  being  his  signature,  it  was  ob- 
tained upon  a  fraudulent  representation  that  it  was  a  guarantee,  and 
Ibe  defendant  signed  it  without  knowing  that  it  was  a  bill,  and  onder 
the  belief  that  it  waa  a  guarantee  and  if  the  defendant  was  not 
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gnilty  of  anj  negligence  in  so  eigning  tba  paper,  he  vu  entitled  to 
the  Terdiot. 

The  jnry  ratnrned  a  verdict  for  the  defendant 

Sir  tT.  J},  Coleridge,  iS,  G^  in  Easter  term  last,  obtaaned  a  rule  nitt 
for  a  new  trial,  on  the  gronnds  of  miBdireotion  and  tiiat  the  verdiot 
was  f^ainst  evidence. 

SaUantine,  Serjt.,  Sroten,  Q.  O.,  and  Archibald,  showed  oanae. 
Two  qoesUoDB  arise  here:  1.  Whether  there  was  any  negligenco 
on  the  part  of  the  defendant  in  signing  the  docament  as  he  did ;  % 
Whether,  aasaming  CalloVs  eTidence  to  be  true,  the  defendant  can 
be  responsible  npon  an  indorsement  ho  frandalently  obtained.  In  oob. 
aidering  the  first  of  these  qnestiona,  regard  must  be  had  to  the  age. 
and  condition  of  the  party.  What  wonld  be  negligence  in  a  merchant 
or  a  banker  wonld  not  necessarily  be  negligence  on  the  part  of  a  gen- 
demsn  of  great  age  and  impaired  physical  powers.  Negligence  must 
in  all  cases  be  a  relative  term.  Lynch  t).  Kordin.^  Then,  as  to  the 
second  question.  It  is  essential  to  every  contract  that  there  he  voli- 
tion. A  man  cannot  be  said  to  contract  when  he  dgns  a  paper  upon 
R  representation  and  under  a  belief  that  he  is  signing  something  differ* 
ent  from  that  which  it  tarns  out  to  be :  to  make  a  valid  and  binding 
eontract,  the  mind  must  go  with  the  act.  This  arises  npon  the  traverse 
of  the  indorsement.  Upon  the  Facts  proved,  the  defendant  cannot  be 
(aid  to  have  indorsed  the  hill  at  all.  The  rule  which  is  applicable  to 
ieeds  is  equally  applicable  to  bonds  and  to  bills  of  exchange.  Com. 
Dig.  Fait  (B.  2) ;  Thoroughgood's  Case,*  and  note  R.  referring  to 
Keilwey,  70,  b.,  pi.  6 ;  Swan  p.  North  British  Australasian  Company  ; ' 
FolhUt  V.  Walter.*  Where  a  man  puts  his  name  as  acceptor  or  in- 
dorser  on  a  blank  stamp,  he  becomes  responsible,  if  the  bill  is  after- 
wards filled  up  and  gets  into  the  bands  of  a  bonajide  holder  for  value,  ' 
to  the  fnll  amonnt  which  the  stamp  will  cover :  Rassel  v.  Langstaffe, 
Uonb^e  v.  Perkins ;  Byles  on  Bills,  fith  ed.  181 ;  hut  in  such  case  be 
intends  to  become  a  party  to  the  bill.  All  tbe  cases  in  which  one  who 
has  been  defrauded  has  been  held  liable  npon  the  bill  or  note  are  ex- 
plainable on  the  ground  of  agency.  Byles  on  Bills,  9th  ed.  131.  Young 
v.  Grote  may  he  sustained  on  that  ground.  Bat  the  fact  of  agency 
most  he  first  eatablished.  Awde  v.  Dixon,  Kingsford  t>.  Merry.*  In 
Ingham  t* .  PrimroK,  the  defendant  had  once  made  a  complete  bill,  and 
the  ground  of  the  decision  was  diat  he  had  n^ligently  omitted  to 
•anoel  or  destroy  it  effectually. 

attJ.J).  Coleridge,  S.  G.,  Sir  G.  Honyman,  Q.  C,  and  TaifbunI 

1  1  ().  B.  20.  1  3  Co.  Bep.  9,  b. 

•aa«C.lT6.  *  8  B.  ft  Ad.  114. 

■  llBx.BTT;  Id  mror,  1  H.  ft N.  COS. 
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Salter,  in  Biipport  of  the  rale.  The  fact  thftt  the  defendant's  indorift- 
ment  on  the  bill  vu  obtained  by  a  fraodulent  representation  that  he 
was  signing  something  else  is  no  answer  to  the  claim  of  a  bena  ^fide 
holder  for  valoe,  vithont  notice  of  the  frand.  Xo  doubt,  as  a  general 
rale,  frund  Titist«B  all  contracts.  But  a  bill  of  exchange  is  not  in  the 
ordinary  sense  of  the  word  a  contract  at  all.  The  lAw-merchant  imr 
poses  certain  obligations  on  parties  who  pnt  their  names  on  bills  of 
exchange, ^obligations  altogether  apart  from  the  ordinary  obligations 
Arising  out  of  other  oontracts.  Bills  of  exchange  now  form  an  im- 
portant part  of  the  onrrenoy  of  the  oonntry.  No  matter  how  a  Inll 
or  note  may  be  tainted  with  frand,  or  even  if  it  has  been  obtuned  by 
.duress  or  by  felony,  that  is  no  answer  to  an  action  at  the  suit  of  a 
bona  fide  holder  (or  Talae.  Bayley  on  Bills,  472,  473,  534 ;  Chitty  on 
Bills,  10th  ed.,  60,  &S,  178 ;  Byles  on  Bills,  8th  ed.,  57  ;  Duncan  v.  Soott, 
Harston  r.  Allen,  Harvey  v.  Towers;'  Parsons  on  Bills,  ed.  1665, 
p|).  108-115,  dting,  amongst  other  oases,  Pntnsm  «.  Sallivan,*  where 
Parsons,  C.  J.,  says :  **  The  oonnsel  for  the  defendants  agree  that 
generally  an  indorsement  obtained  by  frand  shall  hold  the  indorsen 
aooording  to  the  terms  of  it ;  but  they  make  a  distinction  between  the 
cases  where  the  indorser  throngh  frandnlent  pretences  has  been  in- 
duced to  indorse  the  note  he  is  called  on  to  pay,  and  where  he  never 
intended  to  indorse  a  note  of  that  description,  hut  a  different  not« 
and  for  a  different  purpose.  Perhaps  there  may  be  cases  in  which  the 
distinction  ought  to  prevail ;  as,  where  a  blind  man  had  a  note  falsely 
and  fraudulentiy  read  to  him,  and  he  indorsed  it,  supposing  it  to  be 
the  note  read  to  him.  Bnt  we  are  satisfied  that  an  Endorser  cannot 
avail  himself  of  this  distinction,  bnt  in  cases  where  he  is  not  chargeable 
with  any  laches  or  neglect  or  misplaced  coufidenoe  in  others."  In 
Rex  V.  Hales,*  the  prisoner  had  got  from  a  member  of  parliament 
named  Gibson  a  blank  frank,  which  he  subsequently,  by  writing  over 
the  signature  and  altering  the  word  "free"  into  "  for"  and  adding 
"myself  and  partners,"  turned  into  a  promissory  note  for  £2,600; 
and,  though  the  most  eminent  counsel  of  the  day  were  retiuned  to 
defend  bim,  it  did  not  occur  to  any  of  them  that  the  then  necessary 
allegation  in  the  indictment  of  the  intent  to  defraud  Qibson  failed  iu 
proof,  which  it  would  have  done  if  the  ar^ment  urged  here  is  well 
founded,  vis.,  that  Qibson  was  not  liable  on  the  note,  and  therefore 
could  not  be  defrauded.  So,  in  Rex  v.  Revett,*  A.  by  false  represen- 
tations hiduoed  B.  to  sign  his  name  to  a  blank  stamped  paper,  which 
A.  afterwards  secretly  filled  up  as  a  promissory  note  for  £100,  and 

l«Bz.eH  liHmM.U. 

■11  How.  at »  UL  •BjlasonBiUi,adi«d  UK. 
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lUdnced  0.  to  adrance  him  £100  upon  it.  A.  wbb  indicted  for  ilefraad- 
ing  C. ;  and  it  was  held  that  C.  had  his  remedy  s^^aiiiBt  B.  on  the  note, 
snd  that  the  fraud  therefore  not  being  npon  C,  but  upon  B.,  the  in- 
dictment WM  not  BBBtalned  by  the  eridenoe.  Wherever  there  is  cou- 
dderaUon,  fraud  may  be  diar^arded.  If  a  stolen  bill  gets  inSo 
droolation,  ttie  acceptor  is  liable  at  the  suit  of  a  bona  fide  bolder  for 
value.  That  la  anerted  in  Ingham  v.  Frimroae.  Awde  d,  Diion  if 
like  Staf^  ».  Elliott.*  This  vaa  not  a  oaae  of  forgery :  it  was  a  racFE 
fraudulent  proonrement  of  the  defendant's  stature  to  a  genuine  and 
»  complete  bilL  Thorongl^food's  Case  •  is  peonliar,  and  not  very  int«l- 
lifpUe ;  and  in  tlie  case  oitod  front  EeUwey,  76,  b.,  the  deed  was  iwtmd- 
nleatly  read  by  the  grantee  hunself. 

[BsxTT,  J.  Nance  v.  Lary,*  cited  in  Paisona  on  Bills,  114,  aeems  to 
be  very  much  to  the  purpose.  In  that  case,  die  defendant  and  one 
Langford  being  about  to  execute  a  bond  in  blank,  the  latter  produced 
a  sheet  of  paper,  upon  which  the  defendant  signed  his  name ;  where- 
upon Langford  snggesied  that  the  signatore  was  so  &r  from  the  hot- 
torn  of  the  paper  that  there  might  not  be  room  for  the  bond  to  be 
written  above  it,  and  produoed  another  sheet  for  the  defendant  to  ugn 
so  as  to  leave  sufficient  room  for  the  intended  bond.  Langford,  with 
apparent  oarelessnesa,  slipped  the  first  sheet  aside,  and  signed  the  other 
with  the  defendant,  who  carried  it  to  the  clerk  of  the  court  to  be  filled 
up,  leaving  the  former  with  Langford,  under  the  impresaion  that  it  had 
been  or  would  be  destroyed.  Subeequently,  Langford  caused  the  note 
upon  which  the  present  suit  was  brought  to  be  written  over  the  blank 
signature  of  the  defendant  retained  by  him,  and  negotiated  it  to  the 
plaintiff.  Collier,  C.  J.,  said :  <*  The  making  of  the  note  by  Langford 
was  not  a  mere  frand  upon  the  defendant ;  it  was  something  more. 
It  was  quite  as  much  a  forgery  as  if  be  had  fonnd  the  blank,  or  pur- 
loined  it  from  the  defendant's  possession.  If  a  recovery  were  allowed 
upon  such  a  state  of  facts,  then  every  one  who  indulges  in  the  idle 
habit  of  writing  his  name  for  mere  pastime,  or  leaves  sufficient  space 
between  a  letter  and  his  subscription,  might  be  made  a  bankrupt  by 
having  promises  to  pay  money  written  over  his  signature.  Such  a 
decision  would  be  alarming  to  the  community,  has  no  warrant  in  law, 
and  cannot  receive  our  sanction."] 

In  that  case,  the  defendant  never  intended  to  sign  the  instrument  at 
all.  Byles,  J.,  in  his  judgment  in  Swan  v.  Xortb  British  AuBtralaaiaii 
Company,*  in  the  Excheqner  Chamber,  says :  "  The  object  of  the  law- 
mercbuit  as  to  bills  and  notes  made  or  beoome  payable  to  bearer  is  to 
■eonre  their  oironlation  ns  money ;  therefore  honest  acquisition  confcra 
■  13  C.  B.  (k.  b.)  878.  •2  Co.  Rep.  9,  b. 

■bAla.8Ta  *  3  U.  &  C.  at  p.  ISL 
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title.  To  thia  deepotio  bnt  neoesaary  principle,  the  ordin&r;  rules  of 
Uie  oommon  lair  are  made  to  bend.  The  muappUcation  of  a  gennine 
■ignature  written  aoroBs  a  slip  of  stamped  paper  (which  tntnsootion, 
being  a  foi^ry ,  would  in  ordinary  oases  oonrey  no  title)  may  give  a 
good  titie  to  any  som  fraudulently  insoribed,  within  the  timtts  of  the 
stamp ;  and  in  America,  where  there  are  no  stampJawa,  to  any  sum 
.  whatever.  Negligence  in  tiie  maker  of  an  instrument  payable  to 
boarer  makes  no  difference  in  his  liability  to  an  honest  holder  for 
valne:  the  instrument  may  be  tost  by  the  maker  without  his  negU- 
gence,  or  atolen  from  him,  still  he  must  pay." 

[Byt.B8,  J.  It  that  be  right,  it  can  only  be  with  reference  to  the 
ease  of  a  complete  instrnment ;  it  can  hardly  be  applicable  to  a  CSM 
where  a  man's  aignatnre  has  been  ohtuned  by  a  frandolent  representa- 
tion to  a  document  which  he  never  intended  to  sign.] 

Then,  the  verdict  was  clearly  gainst  the  weight  of  evidence  npon 
the  question  of  negligence.  Can  it  be  Bud  that  it  was  any  other  than 
gross  negligence  on  the  part  of  the  defendant  to  put  his  name  upon 
the  back  of  a  document  such  as  that  described,  without  even  looking 
at  the  &ae  of  it.  If  any  one  is  to  suffer  from  his  misplaced  coofidcnc* 
jn  Callow,  it  surely  must  be  the  defendant  himsell 

Our.  ado.  gitU 

July  6.  The  jndgmeDt  of  the  court  (BoviU,  C  J.,  Byles,  Keating, 
and  Montague  Smith,  JJ.)  was  delivered  by 

BT1.B8,  J.  This  was  an  action  by  the  plaintiff  as  indorsee  of  a  hill 
uf  exchange  for  £3,000,  against  the  defendant  as  indorser.  The  de- 
fendant by  one  of  his  pleas  traversed  the  indorsement  and  by  another 
alleged  that  the  defendant's  indorsement  was  obtained  from  him  by 
fraud.  The  plaintiff  was  a  holder  for  value  before  maturity,  and  with- 
out notice  of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  indorsemeat  was 
the  defendant's  signature  at  all ;  but,  according  to  the  evidence  of  one 
Gillow,  the  acceptor  of  the  bill,  who  was  called  as  a  witness  for  the 
jtltintiff,  he.  Callow,  prodnoed  the  bill  to  the  defendant,  a  geutlemnn 
advanced  in  life,  for  him  to  put  his  signature  on  the  back,  after  that  of 
one  Cooper,  who  was  payee  of  the  bill  and  first  indorser,  Callow  not 
saying  that  it  was  a  bill,  and  telling  the  defendant  that  the  instrnment 
was  a  guarantee.  The  defendant  did  not  see  the  face  of  the  bill  at 
all.  But  the  bill  waa  of  the  nsual  shape,  and  bore  a  stamp,  the  irn* 
press  of  which  stamp  was  visible  at  the  back  of  the  bill.  The  defend. 
«nt  signed  his  name  after  Cooper's,  he  the  defendant  (as  the  witness 
■tated)  believing  the  document  to  be  a  guarantee  only. 

The  Lord  Chief  Justice  told  the  jury,  that,  if  the  indorsement  va* 
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•ot  the  defendant'B  ngnstnre,  or  if,  being  his  iignatare,  it  waa  obtsuned 
upon  K  frandulent  repreaentation  that  it  was  a  gaarantee,  and  the  d& 
feodant  signed  it  withoat  knowing  that  it  was  a  bill,  and  under  the 
belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not  guilty  of 
snj  negligence  in  so  signing  the  paper,  the  defendant  was  entitled  to 
the  verdict.    The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trial :  first,  on  the  ground  of  mia- 
direction  iu  the  latter  part  of  tbe  snnimiDg-up ;  and,  secondly,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

As  to  the  first  branch  of  tbe  rule,  it  seems  to  us  that  the  questiw 
arises  on  the  traverse  of  the  indorsement.  The  case  presented  by  the 
defendant  is,  that  he  never  made  the  oontract  declared  on ;  that  he 
never  saw  the  face  of  the  bill ;  that  the  purport  of  the  oontract  was 
(rauduleDtly  misdescribed  to  him ;  that,  when  be  signed  one  thing,  he 
was  told  and  believed  that  he  was  signing  another  and  an  entirely 
different  thing;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  anthority,  that,  if  a  blind  man, 
or  a  man  who  cannot  read,  or  who  for  some  reason  (not  implying  neg- 
ligence) forbears  to  read,  has  a  written  contract  falsely  read  over  to 
him,  xhe  reader  misreading  to  such  a  degree  that  the  written  contract 
ia  of  a  nature  altogether  different  from  the  oontract  pretended  to  be 
read  from  the  paper  which  the  blind  or  illiterate  man  afterwards  signs ; 
then,  at  least  if  there  be  no  ne^igenoe,  the  signature  so  obtained  is  of 
no  force.  And  it  is  invalid  not  merely  on  the  ground  of  fraud,  where 
frand  exists,  but  on  the  ground  that  the  nund  of  the  signer  did  not 
accompany  the  signature ;  in  other  words,  that  he  never  intended  to 
sign,  and  therefore  in  oontemplation  of  law  never  did  sign,  the  contract 
to  which  his  name  is  appended. 

The  authorities  appear  to  us  to  support  this  view  of  the  law.  In 
Thoroughgood's  Case,*  it  was  held  that,  if  «i  illiterate  man  have  a  deed 
falsely  read  over  to  him,  and  he  then  seals  and  delivers  the  parchment, 
tiiat  parohment  is  nevertheless  not  his  deed.  In  a  note  to  Thorough- 
good's  Case,  in  Fraser's  edition  of  Coke's  Reports,  it  is  soggested  that 
the  dootrine  is  not  confined  to  the  condition  of  an  illiterate  grtmtor ; 
and  s  case  in  Keilwey's  Reports  *  is  cited  iu  support  of  this  observa- 
tion. On  reference  to  tliat  case,  it  appears  that  one  of  the  judges  did 
there  observe  that  it  made  no  difference  whether  the  grantor  were 
lettered  or  unlettered.  That,  however,  was  m  case  where  the  grantee 
himself  was  the  defrauding  party.  But  the  position  that,  if  a  grantor 
«■  oovenantor  be  deceived  or  misled  as  to  the  actual  contents  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  anthoriliM 
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lee  Cora.  Dig.  Fait  (B.  2) ;  and  is  reec^ized  by  Bayloy,  B.,  and  tiM 
Court  of  Exchequer,  io  the  case  of  Edwarde  v.  Brown.*  Accordingly, 
it  has  recently  been  dedded  in  the  Exchequer  Chamber  that,  if  a 
deed  be  delivered,  and  a  blank  left  therein  be  afterwards  impi'oiterly 
filled  np  (at  least  if  that  be  done  vithout  the  grantor's  negligenoe),  it 
is  not  tlie  deed  of  the  grantor.  Swan  v.  North  British  Atu:ralaaiaD 
Land  Company.* 

These  cases  apply  to  deeds ;  bat  the  principle  is  equally  applicable. 
to  other  written  contracts.  Nevertheless,  this  principle,  when  applied 
to  negotiable  iostrnment^  mnat  be  and  is  limited  in  its  applicatioa, 
These  instruments  are  not  only  assignable,  bat  they  form  part  of  the 
currency  of  the  oonntry.  A  qualification  of  the  general  rule  is  neoes- 
saiy  to  protect  innocent  transferees  for  value.  If,  thrirefore,  a  roan 
writfl  his  name  across  the  baok  of  a  bliink  bill-stamp,  and  part  with  it, 
and  the  paper  is  afterwards  improperly  filled  up,  he  is  liable  as  tndonnr. 
If  he  write  it  across  the  face  of  the  bill,  he  is  liable  as  acceptor,  wnen 
the  instrument  has  once  passed  into  the  hands  of  an  innocent  indorsee 
for  valne  before  maturity,  and  liable  to  the  extent  of  any  sum  which 
the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is  doing : 
the  indorser  intended  to  indorse,  and  the  acceptor  intended  to  accept, 
a  loll  of  exchange  to  be  thereafter  filled  np,  leaving  the  amount, 
the  date,  the  maturity,  and  the  other  parties  to  the  bill  ondeter- 
mined. 

.  But,  in  the  case  now  under  oonuderation,  the  defendant,  acouiding 
to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never  intended 
to  indorse  a  bill  of  excbange  at  all,  but  intended  to  sign  a  contract  of 
an  entirely  different  nature.  It  was  not  his  design,  and,  if  he  were 
guilty  of  no  negligence,  it  was  not  even  his  fault,  that  the  instrument 
he  signed  tamed  out  to  be  a  bill  of  exchange.  It  was  as  if  he  had 
written  his  name  on  a  sheet  of  paper  for  the  purpose  of  franking  a 
letter,  or  in  a  lady's  album,  or  on  an  order  for  admission  to  the  Temple 
Church,  or  on  the  fiy-leaf  of  a  book,  and  there  had  already  been,  witb- 
ont  his  knowledge,  a  bill  of  exchange  or  a  promissory  note  payable  to 
order  inscribed  on  the  other  ude  of  the  paper.  To  make  the  case 
clearer,  suppose  the  bill  or  note  on  the  other  side  of  the  paper  in  each 
of  these  cases  to  be  written  at  a  time  subsequent  to  the  signature,  then 
the  fraudulent  misapplioatioD  of  that  genuine  signature  to  a  difierent 
purpose  would  have  been  a  oounterfeit  alteration  of  a  wriUag  with 
intent  to  defraad,  and  would  therefore  have  amounted  to  a  forgery. 
In  that  case,  the  signer  would  not  have  been  bound  by  bis  signatnrfl. 


Digitizcc  by  Google 


HOT.  ir.]  toBTxn  v.  uackinnon.  54T 

for  two  reuons :  fint,  that  he  never  in  fact  signed  the  writing  de> 
olared  on;  and,  geoondly,  that  he  never  intended  to  sign  any  nudi 
contract. 

Id  the  present  case,  the  first  reason  doea  not  apply,  bat  the  second 
reason  does  apply-  The  defendant  never  intended  to  sign  that  oon>' 
tract,  or  any  snch  oontract.  He  never  intended  to  put  his  name  to 
any  inatmment  that  then  was  or  thereafter  might  beoome  negotiable. 
Be  was  deceived,  not  merely  as  to  the  legal  effect,  bat  as  to  the  actual 
flontents  of  the  instrnment. 

We  are  not  aware  of  any  case  in  which  the  precise  question  now 
before  ua  has  arisen  on  bills  of  exchange  or  promissory  notes,  or  been 
jadioially  diicossed.  In  the  case  of  Ingham  v.  Primrose,  and  the 
case  of  Nance  v.  Lary,*  both  cited  by  the  plaintiS|  the  facta  were  very 
difierent  from  those  of  the  case  before  as,  and  have  but  a  remote  bear* 
ing  on  the  qaeetion.  But,  in  Putnam  t>.  Sullivan,  an  American  ease, 
reported  in  4  Mass..  45,  and  cited  in  Parsons  on  Bills  of  Exchange, 
Tol.  i.  p.  Ill,  n^  a  distinction  is  taken  by  Chief  Jostice  Parsons  be- 
tween a  case  where  an  indoraer  intended  to  indorse  snob  a  note  as  he 
actually  indorsed,  being  induced  by  frand  to  indorse  it,  and  a  case 
where  he  intended  to  indorse  a  different  note  and  for  a  different  pur- 
.  poee.  And  the  court  intimated  an  opinion  that,  even  in  such  a  case  as 
that,  a  distinction  might  prevail  and  protect  the  indorsee. 

The  distinction  in  the  case  now  under  consideration  is  a  much 
plainer  one ;  for,  on  this  branch  of  the  rale,  we  are  to  assume  that  the 
indorser  never  intended  to  indorse  at  all,  but  to  sign  a  contract  of  an 
entirely  different  nature. 

For  these  reasons,  we  think  tfae  direction  of  the  Lord  Chief  Justice 
waarighL 

With  respect,  however,  to  the  second  branch  of  the  rule,  we  are  of 
opinion  that  the  case  should  aDdei:go  further  investigation.  We  ab- 
stain &om  giving  our  reasons  for  this  part  of  our  decision  only  lest 
they  should  prejudice  either  party  en  a  second  inquiry. 

The  rule,  therefore,  will  be  made  absolute  for  a  new  trial. 

Sute  a^oluU.* 

1  6Ala.S7u 

■  See  DetwUei  d.  BUh,  44  Ind.  70 ;  Olbbi  v.  Unabnrg,  22  Mich.  4T9 ;  Andenon 
•.  Wahw, 84  Hich.  lis ;  Brtggi  b.  Ewwt,  Gl  Uo.  246 ;  Hartin r.  Sm^Ue,  G6 Mo.  677; 
Wbltners.  Snyder,  SLeiu.  4T7;  Fentonv.  Bobliiion,4  Hnn,  !62i  6  Tb.  &  C.  427, 
t.  0.  i  DeCunp  n.  Hamma,  29  Ob.  St  467  ;  Walker  t.  Ebert,  29  Wii.  IM ,-  Eellogg 
>.  eteinar,  39  Wii.  026  j  Butler  ».  Cam*,  ST  Wii.  61 ;  GrifBlhi  v.  Keliogs,  S9  Wl*. 
WO,  in  which  eaae*  the  deftotknti,  having  been  guiXtj  of  no  uegligeDce,  were  not 
lable  to  an  lonoceat  bolder  for  valna.  See  alio  the  DUudU  deoiiloiu,  dted  m^m, 
p.  4ie,  M.  Z 
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HOGARTH  v.  LATHAM  A  Co. 

ta  THE   COUBT  or  ArPSAl^  FEBBU1.BT  1,  1878. 
^  [Rtperted  in  8  Queen's  Bench  Dieitiam,  648.] 

Actios  Od  two  bills  of  exchange  by  indorsee  against  aooepton.  | 

,  At  the  trial  before  Hawkins,  J.,  ibe  following  fwts  were  proreiL 
'  The  plaictJfE  carried  on  the  buBiueaa  of  proviaion  merchant  in  Locdon 
in  partnership  with  Cotton,  nnder  the  name  of  Hogar^  A  Oottoi. 
The  defendaota  were  shipbrokera  at  Dover,  the  members  of  the  fina 
being  Fontar  A  I^atham,  Before  February,  1876,  Cotton  borrowed 
of  the  plunUff  on  his  private  account  snma  smoan^g  to  £8,000. 
Before  die  16th  of  February  the  pluntiff  preased  Cotton  for  repay- 
ment of  the  loan,  and  Cotton  therenpon  promised  to  give  the  phdn- 
tiff  two  billa  of  exchange,  to  be  accepted  by  the  defendanta,  which  he 
stated  he  should  very  shortly  receive,  and  fnrther  stated,  in  answer  to 
the  plaintiff,  that  the  consideration  for  the  bills  was  for  coals  supplied 
for  the  use  of  the  Bteamahip  Caatalia;  the  plaintiff,  knowing  that  Cot- 
ton was  connected  with  the  steamship  company  that  owned  the  Castalia, 
accepted  this  explanation.  On  the  15th  of  February  Cotton  sent  the  -. 
bills  sued  on  to  the  plaintiff ;  they  purported  to  be  accepted  by  Latham 
A  Co. ;  the  bills  were  in  every  respect  perfect  except  the  drawer's 
name  was  blank.  The  body  of  the  bills  was  in  Cotton's  handwriting, 
they  were  at  three  months'  date,  and  were  drawn  "payto  our  order:" 
the  acceptance  was  in  Porater's  handwriting.  It  was  admitted  that  he 
had  no  actual  authority  to  accept  bills  in  the  name  of  the  firm. 
Cotton  BtRted  to  the  plaintiff  that  he  had  arranged  with  Latham  Ss 
Co.  that  the  bills  might  be  drawn  id  the  name  of  Hogarth  A  Cotton, 
in  order  that  the  plnintiff  might  the  more  readily  discount  them  witii 
his  bankers.  In  May,  before  the  bills  became  due,  the  plaintiff  filled 
in  the  names  of  Hogarth  A  Cotton  aa  drawers  and  indorsees,  and  lus 
OWE  name  as  indorsee.  The.bUla  fell  due  on  the  18th  of  May,  bat  ^ 
were  not  presented  at  the  request  of  Cotton.  From  the  month  of 
May  to  July,  Cotton  pud  to  the  pltuntifi*  anms  of  money  from  time  to 
time  on  account  of  the  bills.  On  the  3rd  of  August  Cotton  absconded, 
and  a  few  daya  later  Forster  also  disappeared.  It  was  admitted  that 
the  plaintiff  had  given  value  for  the  bills.  There  was  no  evidence  of 
a  general  nsage  to  draw  bills  in  blank,  but  there  was  some  evidence 
that  in  mercantile  transactions  it  was  frequently  done,  and  that  it  was 
usual  not  to  fill  up  the  blank  until  the  bill  was  wanted  to  be  discounted 
w  presented. 
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The  jury  fosnd  thftt  the  plaintiff,  when  he  received  the  bilU  fromj 
Cotton,  toolc  them  bona  Jtde,  believing  them  to  be  perfeotly  good  bill*,! 
but  afterwarda,  and  at  the  time  he  filled  in  the  names  of  Hogarth  Jb| 
Cotton,  BQspected  that  there  vaa  something  wrong. 

The  learned  jadge  directed  judgment  to  be  entered  for  the  detend- 
sot  Iditham. 

The  plaintiff  appealed. 

Jan.  81 ;  Feb.  1.     Cohen,  Q.  C,  and  S.  M.  Aay,  for  die  pUnliff. 

Mclfiiyrt,  Q.  0^  and  Whaler,  for  the  defendant,  Latham. 

The  argnments  are  eaffioiently  stated  in  the  jadgmenU  hereinaiW 
set  forth ;  the  following  oasea  were  oited ;  Soaith  v.  Mingay-;  *  Craohlej 
».  Glaranoe;*  Atlwood  «.  Griffin.* 

Bkakwkli.,  LJ.  I  tliiak  that  the  judgment  moat  be  affirmed. 
With  the  exception  of  Chemnng  Canal  Bank  v.  Bradner*  and  a  oase 
which  I  tried  at  the  last  Chester  assues,  I  bave  never  heard  of  an  ac- 
tion such  aa  this.  The  facts  of  the  case  at  the  Chester  assizes  wer« 
almost  identical  with  the  present ;  there,  however,  the  firm  who  pur- 
ported*to  accept  the  bill  were  really  indebted  to  the  person  to  whom 
it  waa  sent,  and  if  the  bill  had  been  drawn  by  the  creditor  npon  the 
defendants  in  that  action  it  would  have  bound  them,  aa  it  was  a  bill  for 
value,  and. the  partner  who  sent  it  would  have  had  authority  to  foi^ 
ward  it ;  but  as  it  was  drawn  in  blank  «id  sent  to  the  creditor  who 
banded  it  to  the  plaintiff  io  the  action,  who  filled  it  up,  not  with  the 
creditor's  name  but  with  his  own,  I  ruled  that  it  was  not  a  mercantile 
bosiDeas  transaction  and  that  it  was  not  within  the  authority  of  the 
partner  to  bind  the  firm.  This  is  a  weaker  case,  because  aa  it  must  be' 
assomed,  no  debt  waa  due  from  the  defendant's  firm  to  Cotton,  and  I 
am  of  opinion  that  it  was  not  a  mercantile  busineaa  tranaaotion  and 
was  not  within  the  presumable  authority  of  the  partner  Forster. 
Anybody  who  takes  such  an  instrument  as  this,  knowing  th^t  jrbeo  it 
was  accented  the  bill  bad  not  the  name  of  any  drawer  upon  it,  takes 
it  St  his  peril  and  must  show  that  in  fact  the  partner  who  did  not 
JOitB^lM.  acceptance  authorised  the  attaching  of  the  partnership  name 
.tothe  document  with  int«nt  that  it  should  be  filled  up  by  any  persoiL 
w£o~gat  it._  Mr.  Bray  has  told  us  that  we  shall  put  a  restriction  upon 
the  circulation  of  bills  of  exchange,  if  we  decide  gainst  the  pliuntiff. 
I  think,  on  the  contrary,  that  we  shall  be  laying  down  a  good  rule, 
which  will  protect  honest  traders  agaiuat  the  acts  of  their  fraudulent 
partoei*.  Mr.  Bray  said  that  if  one  member  of  a  firm  drew  a  cheque 
<m  a  bank  payable  to  A.  in  respect  of  a  debt  due  to  B.,  he  would  be 
exceeding  his  partnership  authority.    As  between  the  bank  and  the 
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partnen  he  voald  not,  becaose  the  bank  conid  not  tell  that  it  wu  M. 
Then  Mr.  Bray  ingenioaslf  said,  snppouag  the  holder  oi  the  cheqnc 
bron^t  an  action,  oonld  not  he  muntaiu  it  although  the  partnership 
authority  had  been  exceeded  f  As  to  that  I  ahonld  like  to  take  time 
to  oonaider  the  point,  when  the  oaae  arises.  I  am  not  prepared  to  say 
that  if  A.  and  B.  owe  a  debt  to  C,  one  partner  without  the  authority 
of  the  other  has  any  right  to  make  the  cheque  payable  to  D.,  at  all 
events  without  Boraething  to  show  that  it  has  been  giren  in  aatisfaaUoa 
of  C.'a  debt.  I  should  not  like  to  lay  down  a  rule  upon  this  point.  J 
osn  imagine  eases,  where  it  would  be  monstrouH  to  hold  that  the  firm 
were  not  liable,  if  it  really  turned  out  that  there  was  a  debt  due  to  C^ 
and  that  C's  debt  would  be  satisfied  on  payment  of  the  oheqoe.  I 
should  be  very  unwilling  to  bold  that  auch  a  dooament  as  that  was 
not  within  the  partnership  authority,  and  I  should  be  very  nnwitliug 
to  bold  that  if  the  firm  of  A.  and  B.  owed  C.  a  sum  of  money,  and  a 
bill  was  acoeptod  in  blank  by  one  of  the  partners  and  sent  to  C,  and 
0.  put  bis  name  in  as  the  drawer,  the  other  partner  was  not  bound, 
tho  igh  he  did  not  know  of  it  and  had  given  no  special  authoKty  for 
Its  lieing  done.  But  it  would  be  a  perfectly  immaterial  question  if 
the  hill  passed  into  the  hands  of  a  bona  fide  holder ;  in  tiiat  case  the 
firm  would  be  liable.  If  it  remained  in  the  hands  of  the  drawer,  if 
the  debt  was  dne  to  him,  it  would  matter  very  little  whether  he  oonld 
recover  on  the  bill  of  exchange,  because  the  debt  was  due  to  him.  I 
say  nothing  about  that,  but  in  this  case  in  point  of  fact  no  debt  was 
due  to  Cotton,  although  the  plaintiff  may  have  supposed  otlierwise 
owing  to  Cotton's  statement.  A  bill  of  exchange  supposes  value,  and  is 
a  negotiable  iDstrument ;  but  I  am  not  at  all  sure  that  a  man  who  takes 
what  is  not  a  negotiable  instrument  has  a  right  to  presume  any  value,  or 
that  he  does  not  take  it  at  his  peril  if  there  is  no  value.  But  supposing 
that  the  pluntiff  bad  a  right  to  assume  value  between  Cotton  and  the 
defendant's  firm,  yet  'since  the  acceptance  was  in  the  handwriting  of 
one  partner  only,  I  am  of  opinion  that  be  had  not  as  against  tiie  other 
partner  and  as  matter  of  right  the  power  of  putting  in  bis  name  as  the 
drawer,  be  not  being  the  creditor ;  and  that  as  he  did  put  in  the  name 
of  bis  firm  as  drawers,  he  must  show  that  the  partner  whose  writing  is 
not  on  the  bill  authorixed  his  partner  to  put  that  doonment  into  tdrco- 
lation  and  gave  authority  to  any  holder  to  put  in  his  name  as  drawer. 
t  am  of  opinion  that  there  was  no  evidence  of  partnership  authority 
here  —  certunly  none  in  point  of  law.  Evidence  was  given  that  it 
was  a  common  practice  for  persons  to  accept  bills  of  exchange  in  blank 
and  remit  them  to  their  creditors.  I  dare  say  it  may  sometimes  hap- 
pen that  a  tradesman  may  write  bis  acceptance  across  a  piece  of  paper 
and  send  it  to  a  wholesale  dealer  for  the  amount  of  the  debt  that  is 
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dne  to  turn,  bat  with  the  intoDtion  that  the  oreditor  Bhall  pat  hii  own 
uune  and  not  anybody's  elsej  and  with  Tery  gnaX,  reapeot  to  th« 
Judges  who  decideid  the  case  of  Harvey  v.  Cane ',  I  shonld  doubt  very 
mach  whether  in  snob  a  oa>e  as  that  anybody  else  who  pate  his  name 
doe*  not  put  it  at  the  peril  of  having  t^  show  that  the  acceptor  of  the 
bill  gave  him  anthority  to  do  it.  It  '^  one  thing  to  authorize  a  credi- 
tor to  ptt  bis  name  into  a  bill,  and  it  is  another  thing  to  authorize  him 
to  insert  the  name  of  a  third  person.  I  cannot  help  referring  to  Awde 
*.  Dixon.*  BaroD  Parke  there  says  (p.  872)  :  "  1  do  not  gainsay  the 
potition  that  a  pereon  who  pnts  his  name  to  a  blank  paper  impliedly 
■atboriaes  the  filling  of  it  up  to  the  amount  that  the  stamp  wiU 
eorer.  Here  the  instrument  to  which  the  defendant's  name  is  attached 
u  delivered  to  bis  brother  with  power  to  make  it  a  complete  instm* 
ment  on  one  condition  only  —  that  is,  provided  RobinsoD  would  be  a 
joint  snrety  with  him.  This,  therefore,  is  an  instance  of  a  limited  au- 
thority  where,  in  case  of  a  refusal  by  Sobioson  to  join,  there  is  a  oonn* 
termand.  Robinson  refused  to  join,  and  consequently  the  defendant's 
brother  had  no  authority  to  make  use  of  the  instrument.  A  party  who 
takes  such  an  Incomplete  instrument  cannot  recover  upon  it,  unless 
tbe  person  from  whom  he  receives  it  had  a  real  authority  to  deal  with 
it.  There  was  no  such  authority  in  this  case,  and  unless  the  circum- 
stances show  that  the  defendant  oondncted  himself  in  snob  a  way  aa  to 
lead  the  pluntiS  to  believe  that  the  defendant's'brother  had  snthority, 
he  oan  take  no  better  title  than  the  defendant's  brother  oould  give.  The 
maxim  of  law  is  '  nemo  pins  juris  in  alinm  traoaferre  potest  quam  ipse 
habeL*  It  is  a  fallacy  to  say  that  the  plaintiff  is  a  bona  fide  holder  of 
value,  he  haa  taken  a  piece  of  blank  paper,  not  a  promissory  note.  He 
oould  only  take  it  as  a  note  under  the  authority  of  the  defendant's 
brother  and  he  had  no  authority ;  consequently  the  instrument  ia  void 
as  against  the  defendant."  This  reasoning  is  applicable  here,  and  tc 
By  mind  there  is  no  reason  why  the  pluntiff  should  recover,  and  there 
are  reasons  why  he  should  not. 

It  was  said  by  Mr.  Cohen  that  this  was  a  negotiable  InatmmeDt 
even  before  the  holder's  name  was  put  into  it.  I  am  of  opinion  that 
it  waa  not,  and  that  the  cases  do  not  show  that  it  was.  Harvey  v. 
Cane*  haa  been  relied  upon,  but  that  ease  wholly  differs  from  tbe 
present,  for  there  was  only  one  acceptor  who  himself  accepted  in 
blank.  There  are,  however,  some  oases  that  show  that  an  incomplete 
instroment  may  be  made  complete  by  a  person  to  whom  it  was  not 
originally  handed,  not  on  the  ground  that  it  was  a  negotiable  inatni- 
nent,  but  on  the  groand  that  the  defendant,  when  he  parted  with  it, 
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BDRt  be  taken  to  bave  pven  aathority  to  anyone  into  wbose  hands  H 
migbt  come  to  fill  ap  tbe  blank.  It  is  not,  therefore,  a  negotiable  io- 
Btrament,  but  anthorit;  lias  been  given  to  every  bona  Jide  bolder  into 
Those  bands  it  may  come  to  make  it  a  perfect  instranient. 

Bat  tbe  answer  to  that  ai^;nment  is  that,  before  tbe  plaintiff  pur* 
ported  to  ezeroiBe  the  supposed  aathority,  he  knew,  not  indeed  that  it 
was  revoked,  bat  that  it  never  existed.  A  presumable  antbority  exists 
in  a  partner  of  a  trading  fiim  to  bind  his  partner  by  an  aooeptanoe. 
If  I  go  to  a  man  and  say,  *■  There  is  no  sach  aatlicrity  between  ine 
and  my  partner,"  he  may  draw  a  bill  of  exchange  upon  the  firm ;  bat 
he  can  maintain  no  action  against  me  npon  it,  although  accepted  bj 
my  partner.  The  result  follows  not  npon  the  groand  of  the  authority 
being  revoked,  but  npon  tbe  ground  of  his  knowing  that  the  presom*- 
ble  authority  does  not  exist.  In  like  manner  the  plaintiff  before  he 
filled  up  this  instrument  knew  the  presnmable  authority,  or  rather  pre- 
sumable power  in  the  partner  to  give  him  tbe  aathority,  did  not  exist ; 
and  therefore  he  knew  that  he  himself  had  no  aathority. 

As  I  am  adverse  to  the  plaintiff  upon  the  poiat  which  I  have  men- 
tioned, it  is  unneceflsary  to  consider  whether,  if  he  had  filled  tbe 
instrument  up  at  the  time  of  receiving  it,  he  might  have  made  it  a  bind- 
ing  instrument^  and  he  would  have  had  a  right  to  suppoae  that  Forater 
had  power  to  bind  the  defendant,  his  partner,  and  that  he  had  himself 
had  aathority  to  fill  up  the  bill.  But  I  may  say  that  although  it  may 
seem  a  Uttte  hard  upon  him  perhaps  that  he  should  be  worse  off  beoause 
he  did  at  a  later  period  that  which  he  might  have  done  at  an  earlier 
period,  yet  as  he  did  not  fill  in  the  bill  at  the  time  when  he  might  possi- 
bly have  supposed  he  had  authority  to  dn  it,  he  conid  not  fill  it  in  after 
he  had  received  information  which  aroused  his  suspioions. 

It  has  been  said  that  if  this  bill  got  in^  the  hands  of  a  bonajidi 
holder,  that  is,  if  Hogarth  had  indorsed  it  to  a  bona  JiJe  holder,  the 
bonajlde  bolder  could  have  m^ntained  an  action.  1  am  inoUned  to 
think  that  thia  argument  is  right  for  this  reawn  —  A  partner  ia  aach  a 
firm  as  this  has  power  to  accept  a  bill  of  exchuige ;  a  boaajtde  holder 
would  have  taken  what  upon  the  face  of  it  wuld  have  been  a  perfect 
bill  of  exchange,  and  the  defendant  could  not  say  to  him,  as  he  says 
here  to  the  pluntiff :  "  Yon  knew  as  a  fact  ihat  it  was  a  question 
whether  there  was  actual  authority  to  do  this,  and  not  a  presumable 
authority."  Ttie  bona  Jide  holder  would  be  entitled  to  say,  **  I  have 
given  credit  to  the  partnership  signature  to  an  iuitrummnt  valid  upon 
the  face  cf  it,  and  I  am  entitled  to  recover."  The  diSetvnoe  between 
that  case  and  the  present  case  is  this,  that  there  tht  holdei'  voild  not 
have  had  the  notice  which  the  plaintiffhad  apon  tbw  oooa^>n. 

I  think  that  tbe  judgment  was  rig^t,  and  I  think  vii  withati  fn^vt 
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ing  any  fraad  to  the  pUintifi  in  this  matter.  To  tome  extent  it' may 
be  a  hard  case  apoa  Um.  If  he  hud  not  had  this  piece  of  paper  wbidi 
he  thoagfat  he  might  fill  ap,  he  would  pomblf  have  prened  hia  reme- 
dies against  Cotton  all  the  more ;  but  in  mj  judgment  'Hir  decuioa 
Aouid.  be  in  faTor  of  the  defendant.* 


BAXEXDALB  v.  BENNETT.     ^L  (  :  ■    ■  ■  ■     '■ 
b  TOM  CousT  or  ApFBJUJ,  Jolt  2,  1678.  Ji--  ( i  -^'-    ' 
[nperW  fa  8  Owni'*  Bmk*  Z)wuM>,  526.] 

AonoH  commenced  on  the  10th  Jnly,  1876,  on  a  bill  of  exchange, 
dated  the  11th  of  March,  1872,  for  £50,  drawn  by  W.  Cartwright  and 
accepted  by  the  defendant,  and  of  which  the  plainliff  was  the  bolder, 
and  for  interest.*  ■  ■ 

Braxwsll,  L.  J.  I  am  of  opinion  that  this  judgment  cannot  be 
supported.     The  defendant  is  saed  on  a  bill  alleged  to  hare  been  ^, 

1  Brett  ind  Cotton,  L.  JJ.,  dellverad  concurrltiK  ofduioiu.  Bratt,  L.  J.,  odd :  "  Brea 
If  we  mMDDM  til  tb«  CMBi  to  luTe  been  coirectlf  decided  mud  to  bear  oat  the  propo* 
dUoiu  for  ifhicb  they  have  been  cited,  none  of  them  go  the  length  neceuarj  to  inp 
prat  tha  plaintUt'i  intmtion,  for  btod  If  I  hare  to  egret  eotlrely  irith  the  cue  of 
Harrey  v.  Cane,  It  doea  not  go  that  length.  That  it  all  tbat  It  li  neceatarr  to  eaj' 
nov,  and  I  reterra  to  myaeif  the  power  of  conriderlng  whether  or  not  that  caae  waa 
rigfatlj  decided,  whenerer  the  qoeatloo  comae  before  na.  Even  Chemung  Canal  , 
Bank  e.  Bradner,*  doea  not  go  thi«  length,  beeaaie  there  at  tha  time  the  Uank  wu 
filled  Id  there  waa  no  evidence  of  Icnowledge  that  there  wai  no  anthoritf  to  fill  in  the 
name.  It  aeenu  to  me  to  be  coDtrarj  to  ever;  rale  of  law  ai  to  principal  and  ageat 
Bad  to  ereiy  rale  of  mercantile  law,  to  iuppoae  that  thia  plaintiff  had  the  right  to 
aaaaine  that  Hogarth  4  Cotton  oonld  tie  lawfully  made  the  drawera  of  the  bill. 
They  were  not  the  drawera  of  the  bilL  The  plaintiff  had  no  right  to  aatnme  that 
they  were,  and  therefore  he  cannot  rely  upon  the  drawing  of  the  bill 

Tha  acceptance  of  the  bill  waa  not  anthorind  either  eipreiily  or  impliedly  by 
Latham.  It  wa*  not  an  acceptance  which  f  onter  waa  entitled  to  glre  in  reapect  of 
a  partnerthip  tranwction,  for  there  wai  none.  Therefore  neither  ezpreitly  nor  Im- 
pliedly did  I^tham  anthorlze  Foriter  to  write  thii  acceptance. 

Then  cornea  the  qceatlon  whether  the  plaintiff,  eren  inppoiing  he  waa  otherwlae 
mtttied  to  incoeed,  bad  a  riglit  to  aunme,  contrary  to  the  fiwt,  that  thlt  aocaptanee 
waa  anthoriaed  by  I&tham.  Now  until  a  castom  of  merchant*  li  proved,  and  provod 
io  aaUafactorily  that  the  coart  may  afterward*  take  DOtliw  ot  It,  to  the  effect  that  It 
i*  an  ordinary  tranaactlon  fcr  one  partner  to  draft  an  acceptance  in  blank  and  to 
deliver  It,  ao  that  any  peraoo  who  take*  It  may  have  a  right  to  (111  up  the  drawer^ 
name^  I  ahall  agree  with  Lord  JaaUce  Dramwell  Id  what  be  held  at  Cheater,  that  aB 
bwtnunent  thai  drawn  ii  Invalid.  —  Ed. 

*  The  atalement  of  fact*  and  the  argnmenti  of  cotnuel  have  been  omitted,  fcalH 
lelietinllally  reproduced  In  the  opinion  of  the  court  — Es. 
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dnwn  b)  W.  Cartwri^t  on  and  aooepted  by  him,  la  very  tniUi  her 
neier  accepted  snoh  a  bill;  and  if  he  ie  to  be  held  liable,  it  can  only) 
he  on  the  ground  that  he  is  estopped  to  deny  that  he  did  bo  accept  j 
aach  a  bilL  Estoppels  are  odions,  and  the  doctrine  ahonld  nerer  he^ 
applied  without  a  necessity  for  it.  It  never  can  be  applied  except  in 
cnsoa  where  the  person  against  whom  it  is  used  has  so  condnoted 
himself,  either  in  what  he  has  said  or  done,  or  failed  to  say  or  do,  that 
he  would,  unless  estopped,  be  saying  something  contrary  to  his  former 
conduct  in  what  be  had  sud  or  done,  or  failed  to  say  or  do.  Is  that 
the  case  here  f  Let  ns  examine  the  facts.  The  defendant  drew  a  bill ' 
(or  what  woald  be  abill  had  it  had  a  drawer'a  name),  without  a  drawer's  < 
name,  addressed  to  himself,  and  then  wrote  wfaat  was  in  terms  an ; 
acceptance  across  it.  In  this  con^Uon,  it,  not  being  a  bill,  was  stolen  ■ 
from  him,  filled  np  with  a  drawer's  name,  and  transferred  to  the  plain-  } 
tiS,  a  ionafide  holder  for  value.  It  may  be  that  no  crime  was  com-  ; 
mitted  in  the  filling  in  of  the  drawer's  name,  for  the  thief  may  have 
taken  it  to  a  person  telling  him  it  was  given  by  the  defendant  to  the 
thief  with  authority  to  get  it  filled  in  with  a  drawer's  name  by  any 
person  he,  the  thief,  pleased.  This  may  have  been  believed  and  the 
drawer's  name  bona  fide  put  by  ench  person.  I  do  not  say  such 
person  could  have  recovered  on  the  bill.  I  am  of  opinion  he  could 
not :  but  what  I  wish  to  point  out  is,  that  the  bill  might  be  made  a 
complete  instrument  without  the  commission  of  any  crime  iu  tlie 
completion.  But  a  crime  was  committed  in  this  case  by  the  stealing! 
of  the  document,  and  without  that  crime  the  bill  could  not  have  beeni 
complete,  and  no  one  could  have  been  defrauded.  Why  is  not  thej 
defendant  at  liberty  to  show  this?  Why  is  he  estopped?  What  hasl 
he  said  or  done  contrary  to  the  truth,  or  which  should  canse  any  one 
to  believe  the  truth  to  be  other  than  it  is  ?  Is  it  not  a  rule  that  every 
one  has  a  right  to  suppose  that  a  crime  will  not  be  committed,  and  to 
act  on  that  belief  ?  Where  is  the  limit  if  the  defendant  is  estopped 
here  f  Suppose  he  had  signed  a  blank  check,  with  no  payee,  or  date, 
or  amount,  and  it  was  stolen,  would  he  be  liable  or  aooountable,  not 
merely  to  his  banker  the  drawee,  but  to  a  holder?  If  so,  suppose 
there  was  no  stamp  law,  and  a  man  simply  wrote  bis  name,  aud  the 
paper  was  stolen  from  bim,  and  somebody  put  a  form  of  a  check  or 
bill  to  the  signature,  would  the  signer  be  liable?  I  cannot  think  so. 
Bat  what  about  the  sutboriUes?  It  mast  be  admitted  that  the  cases 
of  Young  0.  Orole  and  Ingham  r.  Primrose  go  a  long  way  to  jostlfy 
this  judgment;  but  in  all  those  caaes,  and  in  all  the  others  where  the 
alleged  maker  or  acceptor  has  been  held  liable,  he  has  voluntarily 
parted  with  the  instrument ;  it  ban  not  been  got  from  him  by  the  oom- 
I  of  a  crime.    This,  undoubtedly,  is  a  distinction,  and  •  real 
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distinctioD.  The  detflodant  bere  haa  not  volnntarily  pat  into  mj 
one's  bands  the  maans,  or  part  of  th«  means,  for  oommittjng  a  orime. 

Bot  it  is  said  that  be  haa  done  bo  throi^h  cegligenoe.  I  confess  I 
think  he  has  been  negligent ;  that  is  to  say,  I  think  if  he  bad  had  this 
paper  from  a  third  person,  as  a  bailee  bound  to  keep  It  with  ordinary 
eare,  be  woold  not  have  done  so.  But  then  this  negligenoe  is  not  the 
proximate  or  effectire  oanse  of  the  fnind.  A  crime  was  necetaar;  for 
its  completion.  Then  the  Bank  of  Ireland  e.  Evans'  Trnstees,'  shows 
nnder  sncb  circnmstBDces  there  is  no  estoppel.  It  is  true  that  wsb  not 
the  case  of  a  n^otiable  instntment ;  but  those  who  complained  of  the 
B^ligenoe  were  the  parties  immediately  affeeted  bjr  the  fbrged  instra* 
ment 

Brett,  L.  J.  In  this  case  I  ^ree  with  the  oonclnsion  at  which  ray 
Brother  firamwell  has  arrived,  bnt  not  with  his  reasons.  The  defend- 
ant ngned  a  blank  acceptance  and  gave  it  to  a  person  who  wanted 
money  tfaat  he  mi^t  get  it  disooanted ;  that  person  sent  the  blank 
acceptance  back  to  the  defendant,  who  pnt  it  into  a  drawer  in' his 
room;  the  room  was  not  a  place  of  general  resort,  and  the  drawer 
into  which  the  acceptance  was  pnt  was  left  unlocked ;  somebody,  not 
a  servant  of  the  defendant,  stole  it,  and  it  was  filled  np  by  a  difierent 
peraon  from  him  to  whom  the  acceptance  was  originally  given  and 
who  had  returned  it.  On  these  facts.  Lopes,  J.,  held  that  the  d^ 
fendant  had  been  guilty  of  negligence,  and  was  therefore  liable  on  the 
IhII  to  the  plaintiff. 

Bramwell,  1^  J.,  says  that  the  defendant  is  not  liable,  because  if  he 
be  guilty  of  negligence,  the  negligence  is  not  the  proximate  or  effe<v 
tive  cause  of  the  fraud.  It  seems  to  me  that  the  defendant  never 
authorized  the  bill  to  be  filled  in  with  a  drawer's  name,  and  he  cannot 
be  sned  on  it.  I  do  not  think  it  right  to  say  that  the  defendant  was 
negligent.  The  Jaw  as  to  the  liability  of  a  person  who  accepts  a  bill 
In  blank,  is  that  be  gives  an  apparent  authority  to  the  peraon  to  whom 
be  issaea  it  to  fill  it  np  to  the  amount  that  the  stamp  will  cover;  he 
does  not  strictly  authorize  him,  but  enables  him  to  fill  it  np  to  a 
greater  amount  than  was  intended.  Where  a  man  has  signed  a  blank 
acceptance,  and  haa  issued  it,  and  has  aatborised  the  holder  to  fill  it 
np,  ho  la  liable  on  the  bill,  whatever  the  amount  may  be,  though  be 
hiiB  given  secret  instructious  to  the  holder  as  to  the  amount  for  whiofa 
he  shall  fill  it  up  ;  he  has  enabled  his  agent  to  deceive  an  innocent 
party,  and  be  is  liable.  Sometimes  it  is  said  that  the  acceptor  of  such 
a  bill  ia  liable  because  bills  of  exchange  are  negotiable  instrumenta, 
oarrent  in  like  manner  as  if  they  were  gold  or   bank  notes;  bol 
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vbetber  the  sooeptor  of  a  bank  bill  is  liaUe  on  it  depends  upon  hit 
having  isBned  the  acceptance  intending  it  to  be  osed.  No  case  bsa 
been  dedded  where  the  acceptor  has  been  held  liable  if  the  instrv- 
ment  has  not  been  delivered  bj  the  aoceptor  to  another  penon. 

In  this  case,  it  is  true  that  the  defendant,  after  writing  hia  name 
Bcroai  the  stamped  paper,  sent  it  to  another  person  to  be  nsed.  When 
he  sent  it  to  that  person,  if  he  had  filled  it  in  to  any  amonDt  that  the 
Mamp  would  cover  the  defendant  wonld  be  liable,  because  he  sent  it 
with  the  intention  that  it  should  be  acted  npon ;  bat  it  was  sent  back 
to  the  defendant,  and  he  was  then  in  the  same  condition  as  if  he  bad 
never  issued  the  acceptance.  The  case  is  this :  the  defendant  accepts 
a  bill  and  puts  it  into  his  drawer,  it  is  as  if  he  had  never  issued  it  with 
the  intention  Uiat  it  sbonld  be  filled  up ;  it  is  as  if  after  having  accepted 
the  bill  he  had  left  it  in  his  room  for  a  moment  and  a  thief  came  io 
and  stole  it  He  has  never  intended  that  the  bill  should  be  filled  ap 
by  anybody,  and  no  person  was  his  agent  to  fill  it  up. 

Then  it  has  been  said  that  the  defendant  is  liable  because  he  haa 
been  negligent;  but  was  the  defendant  negligent?  As  observed  by 
Blflckbum,  J.,  in  Swan  v.  North  British  Anstralasian  Company,*  there 
mnst  be  the  ne^ect  of  some  duty  owing  to  some  person  — here  bow 
can  the  defendant  be  negligent  who  owes  no  dntj  to  anybody— 
againat  whom  was  the  defendant  negligent,  and  to  whom  did  he  owe 
a  duty  ?  He  pnt  the  bill  into  a  drawer  in  his  own  room  ;  to  say  that 
was  a  want  of  due  care  is  impossible ;  it  was  not  negligence  for  two 
reasons ;  first,  he  did  not  owe  any  duty  to  any  one,  and,  secondly,  he 
did  not  act  otherwise  than  in  a  way  which  an  ordinary  careful  man 
would  aet 

As  to  the  authorities  that  hare  been  dted :  in  Seholti  v.  Astley,* 
the  blank  acceptance  had  been  filled  np  by  a  stranger  and  a  fraud  had 
been  committed ;  neveilhelees,  the  acceptor  was  held  to  be  liable. 
There,  however,  the  acceptance  had  been  issned,  and  it  was  intended 
that  it  should  be  filled  np  by  some  one ;  but  Crorapton,  J^  in  fltnrnni 
ger  V.  South-Eastem  Railway  Co.*  said  that  case  had  gone  to  the 
utmost  extent  of  the  law.  I  do  not  think  that  the  doctrine  there  laid 
down  ought  to  be  extended.  In  Ingham  v.  Primrose,  the  acceptor  of 
n  bill  of  exchange,  with  the  intention  of  cancelling  it,  tore  it  into  two 
pieces  and  threw  them  into  the  street ;  they  were  picked  np  by  the 
indorser,  joinei  together,  and  the  bill  was  put  into  circulation.  The 
acceptor  was  held  liable,  because,  said  the  court,  althoogh  he  did  intend 
to  cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me  to  be  difficult  to 
ripjwrt  that  case,  and  the  correct  mode  of  dealing  with  it  is  to  say 

1  2  H.  4  C  176.  >  4  Bing.  N.  a  Mj.  •SE.&B.atp.tM. 
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m  &0  not  agree  with  it.  In  Yonng  v.  Grote,  Young  left  a  t>lank 
abeok  vith  bis  vife,  and  in  filling  ap  the  check  for  fifty  poonda  the 
word  fifty  was  written  id  the  middle  of  the  line,  ample  space  being 
left  for  the  insertion  of  other  words.  By  a  foi^ery,  before  the  word 
fifty,  the  words  "  three  hundred  and  "  were  inserted.  Notwithstand- 
ing the  forgery,  the  court  held  Young  liable.  It  is  said  that  the  case 
may  be  upheld  on  the  ground  that  Young  owed  s  duty  to  his  own 
bonkers,  and  that  he  was  guilty  of  negligence  in  not  drawing  his 
diecks  on  them  with  ordinary  care,  but  that  ease  does  not  govern  thr 
present,  it  only  applies  to  cases  between  bankers  and  mere  customers. 
In  Bank  of  Ireland  v.  Evans'  Charity  Tmstees,*  Parke,  B.,  in  deliver- 
ing the  opinion  of  the  judges  in  the  House  of  Lords  remarks,  with 
reference  to  Young  v.  Orote  :  "  In  that  case  it  was  held  to  have  been 
the  fanlt  of  the  drawer  of  the  check  that  he  misled  the  banker  on 
whom  it  was  drawn  by  want  of  proper  caution  in  the  mode  of  drawing 
the  check,  which  admitted  of  easy  interpolation,  and  consequently 
that  the  drawer,  having  thna  forced  the  banker  to  pay  the  forged 
oheck,  by  his  own  negleot  in  the  mode  of  drawing  the  check  itself, 
eould  not  oomplun  of  that  payment."  He  then  gives  instances  in 
which  a  person  would  not  be  liable  and  which  govern  the  present 
case.  "  If  a  man  should  lose  his  check-book  or  neglect  to  lock  his 
desk  in  which  it  is  kept,  and  a  servant  or  stranger  should  take  it,  it  u 
impossible,  in  oar  opinion,  to  contend  that  a  banker  paying  his  forged 
cbeck  would  be  enabled  to  charge  his  customer  with  that  payment. 
Would  it  be  contended  that,  if  be  kept  his  goods  bo  negligently  that 
a  servant  took  them  and  sold  them,  he  must  be  considered  as  having 
ooDoarred  in  the  sale  and  so  be  disentitled  to  sue  for  their  conversion 
on  a  demand  and  refusal?"  Lord  Cranworth,  speaking  of  Young  c. 
Grote,  says  that  case  went  upon  the  ground,  whether  oorreotly  arrived 
at  in  point  of  fact  is  immaterial,  that  in  order  to  make  negligence  a 
good  answer  there  must  be  something  that  amounts  to  an  estoppel  or 
ntifioation  —  "that  the  plaintiS  was  estopped  from  saying  that  he 
did  not  sign  the  chock,"  and  then  he  says  the  doctrine  of  ratification 
is  well  illustrated  by  Coles  v.  Bank  of  England.*  I  think  the  obser. 
Tation*  made  by  the  Lords  in  the  case  of  Bank  of  Ireland  v.  Evans' 
Charity  Trustees,*  have  shaken  Young  v.  Grote  and  Coles  v.  Bank  of 
England,*  as  authorities.  In  the  present  case,  I  think  there  was  no 
estoppel,  no  ratifioadon,  and  no  negUgence,  and  that  tbe  defendant  is 
entitled  to  our  judgment. 

Baosall^t,  L.  J.,  ooncurred  that  the  judgment  ought  to  be  entered 
lor  the  defendant.  Judgment  for  the  d^endaiU. 

1  ftH.I..OM.88ai  *  10A.fcB.487.  ^SH-L  Ch.«8». 
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WILSON  AifD  PRiSKB  «,  NISBKT  of  Cw  lossmwr. 

-     IV  THB  COUBT  or  SESSION,  SOOTLAKD,  Fbbbijabt  24,  .1786. 
IReptrttd  in  Mm$m.  lEOB:) 

A  BILL  wu  allflged  to  h&ve  been  elicited,  without  any  onerous  oanse, 
by  the  drawer,  after  having  intoxicated  the  acceptor  with  liqaor,  so  that 
he  was  insensible,  and  incapable  of  knowing  what  he  was  doing.  This 
defenoe  was  not  sustained  agunit  an  onerous  indorsee ;  altbangh  it 
was  pleaded  that  force  and  fear,  and  such  like  real  exceptions,  are  sus- 
tained against  onerous  indorsees.  The  answer  was,  that  drunkenness ' 
is  bnt  a  temporary  incapacity,  which  onght  not  to  be  r^^rded,  espe- ' 
mally  as  it  was  the  acceptor's  own  fault.*  '-* 

1  NorUuun  v.  La  Toocbe,  4  C.  ft  P.  140, 14S  l»amtU) ;  Suie  Bank  f .  UcCoj,  S» 
Pa,  20i,  aecotd. 

8m  HUler  r.  P1nle7,  SB  Mfoh.  240.^ 

Id  Matthew*  v.  Butter,  L.  B.  8  Ez.  183,  the  contimct  of  k  man  too  dnutk  to  koo* 
whHt  he  wM  aboat  waa  to  Ui  awlmllated  to  the  contract  of  an  infant  aa  to  be  held 
capable  of  radflcation  after  he  became  lober.  It  aeemi  clear,  hoKerer,  that  in  thia 
oaie,  ai  well  «a  in  the  priDdpal  caae,  the  courta  loat  light  of  a  foDdamental  dlatlBO- 
Hon  between  expreia  or,  actoal  contracta,  and  Implied  or  qaoMi  (wntracta.  Thia  dla- 
tlncUon  wai  Terj  clearly  atated  bj  Pollock,  C.  B.,  in  Gore  v.  Qibaon,  18  H.  &  W. 
638, 62S.  "  With  regard,  howerer,  to  contracla  wliich  It  la  aonght  to  avoid  on  the 
(ronnd  of  Intoskiatlon,  there  ia  a  dittinction  between  '  ezpreaa '  and  '  implied ' 
ooDtracta.  Where  the  right  of  action  ia  grounded  npon  a  apeciflc  dlatinct  Donlrac^ 
tvqtiiring  the  aaaent  of  both  partiea,  and  one  of  tliem  ia  Incapable  of  aaaeuting.  In 
anch  a  caaa  thera  can  1m  no  Unding  contract ;  bnt  Id  many  caaei  tlie  law  doea  not 
icqnire  an  actual  agreemeot  between  the  partiea,  bnt  im^lea  a  oontracl  tmat  the 
olrciunatanoea ;  in  fact,  the  law  itaelf  makea  the  contnct  for  the  partiea.  Thui,  in 
aetloDa  A>r  money  Iiad  and  receiTed  to  the  plainlifl'a  nae,  or  money  paid  by  him  to 
the  defendant'a  uae,  the  action  may  He  agalnat  the  defendant,  eren  thoagh  he  may 
bare  proteated  againit  inch  a  contract.  So,  a  tradeaman  who  inppllea  a  dnmkea 
man  wldi  necettaiiea  mayreooTer  the  price  of  them  if  tlie  partykeepa  them  when  he 
becomea  aober,  although  a  ooont  for  goods  bargained  and  aold  would  talL  In  tUa 
oaae,  the  defendant  1*  ttiU  liable  for  the  consideration  for  hia  lodoraement,  althou^ 
the  indoraement  iuelf  can  glTe  the  plaintllTiio  title." 

See  alio,  aa  opposed  to  Matthews  s.  Baiter,  aiipra,  Berkley  v.  Cannon,  4  BIch.  180L 

Id  aome  jariidlcllons,  tbe  oontraots  of  hal)iCnal  drunkards,  although  made  dnriag 
a  sober  Interral,  are  deolared  void  by  itatnle.  Sea  McCrillis  v.  Barilett,  8  N.  B.  SW ; 
WadiwarthP  Bharpateeo.  4  Md.  888;  Clark  i.  Caldwell,  8  Watts,  ISO.  — En. 
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C-K      (*tv  ^     V   '■■■  ■  ■'*"■ 
7,     1  ...  ..-  V    :,*— . 
ALEXANDER  PAGAK  ato  JAMES  HFNTER  v.  ALEX-  ^  i-^ 
AKDBR  WTLIE.  ■     I   \j 

Is  TBB  COUBT  07   SbBBION,   SoOTLAlfD,  JtOTB   1^1t9&'*>^ 
Ifiejwrtad  ui  JtforuM,  1660.] 

A  BOLOSKATH  bill  drawn  by  John  If  arch,  sfter  being  acoepted  by 
Junes  Hunter,  and  indoned  by  Alexander  Pagan,  vae  put  into  tba 
hands  of  the  drawer,  in  order  to  raise  money  on  it,  who,  there  wai. 
reason  to  believe,  taking  advantage  of  a  blank  in  the  body  of  the  bill,  - 
fraadulently  altered  its  amonnt  from  «ight  to  eighty-fonr  pounds 
sterling,  by  adding  the  letter  "  y  "  to  the  end  of  the  word  "  eight,"  and  "* .  ' 
the  word  "  four  "  immediately  after  it.  '.'  ■   - 

The  part  thna  added  bad  rather  a  crowded  appearance,  and  seemed  .  ''  ^ 
to  be  written  with  different  ink,  but  in  the  same  hand  with  the  rest    /i^  ^ 
of  the  bill. 

After  this  operation,  Maroh  disoonnted  the  bill  for  its  full  valne 
with  Alexander  Wylie,  agent  at  DomfriM  for  the  Paisley  Union 
Bank. 

Before  the  bill  became  dne,  March  had  fled  the  country. 

Wylie  having  charged  Hunter  and  Pagan  for  payment  of  the  £84, 
iliey  obtained  a  snspendon,  and  the  Lord  Ordinary  afterwards  re> 
ported  the  cause,  on  informations. 

The  arguments  of  the  bar  were  in  a  great  measure  confined  to  the 
q>ecial  oironmBtances  of  the  case.  In  particular,  the  charger  endeav- 
ored to  establish  that  Hunter  and  Pagan  had  been  in  the  practice  of 
intmstiug  March  with  bills,  blank  in  the  lom,  leaving  him  to  fill  it  up 
as  occasion  should  require ;  and  from  that,  and  a  variety  of  other 
specialties,  he  contended  that  they  were  liable  for  the  full  sum  tot 
which  he  had  bona  fide  discounted  it. 

The  sntpendcis  endeavored  to  obviate  the  oonoluuons  drawn  from 
tltese  facta,  and  at  the  same  time  to  assimilate  the  fraudulent  inter- 
polation lo  the  case  of  forgery  or  vitiation ;  and  theuco  they  argued : 
X.  That  the  alteration  being  a  vitium  reaU,  the  bill  could  not  be  su' 
tuned  as  a  document  of  debt ;  2.  That,  as  the  alteration  was  visiblct 
Wylie  was  equally  negligent  in  not  discovering  it,  as  they  were  in 
patting  their  names  to  a  bill  with  a  blank  in  gremio  ;  and  thnt  there- 
tore  both  parties  being  m  pari  ctuu,  where  the  loss  had  fallen,  there 
it  mnst  remmn. 

The  court,  waiving  the  specialties  which  ooourred  in  the  cause,  went 
apott  the  following  grounds.    Where  a  blank  ia  left  in  a  tull,  suffi- 
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dent  to  admit  the  insertion  of  part  of  one  word  ani  the  whole  of 
another,  as  in  the  present  oaae,  any  penon  vho  puts  tus  name  upon  it, 
whether  as  drawer,  acceptor,  or  indorser,  and  troste  it  in  the  huids  of 
anotiier,  and  particnlarly  of  the  person  by  whom  it  waa  written,  in 
order  to  Its  being  passed  by  him  into  the  <nrc1e,  must  be  liable  for  the 
oooaequoncea,  in  the  aame  manner  aa  if  it  had  been  left  blank  in  the 
flam  altogether,  it  being  nearly  the  aame  thbg,  whether  the  blank  be 
total  or  partial.  And  althongh,  npon  a  narrow  inspection,  a  small 
crowding  of  the  letters,  and  some  little  difference  in  the  color  of  the 
ink,  might  have  been  perceived,  both  were  too  trifling  to  pat  the  dis- 
eoonter  on  his  guard :  even  if  he  had  hesitated,  and  made  inquiry  into 
these  ciroamstances,  he  might  have  been  told,  without  putting  him 
in  maia  fide,  that  there  had  been  originally  a  blank  left,  in  ordor  to 
be  filled  up  with  the  sum  which  might  be  wanted.  The  circumstance 
of  leaving  a  blank  must  be  held  as  a  tacit  mandate  from  the  parties 
whose  names  were  upon  tbe  Inll,  intmsting  the  holder  with  the  power 
of  filling  it  np ;  and  therefore  the  present  case  differs  widely  from  a 
forgery  or  vitiation,  for  there  one  writing  ia  converted  into  another, 
without  the  consent  of  the  parties,  either  express  or  implied.  ' 

The  Lords  unanimonsty  "  repelled  the  reasons  of  suspension." ' 

*  arahun  «.  CHllwpie  (Conrt  of  BeMion),  Jmn.  aT,  1796 ;  Tooiun  m.  Smith,  68  HL 
m ;  Blakej  v.rlohnton,  18  Bmh,  107 ;  Iinmrd  v.  TorrM,  10  Ia.  An.  103 ;  Bodlich  *. 
Boll,  M  N.  T.  234,  280  (MnUt) ;  Oarrard  *.  Haddui,  67  Pa.  82,  aeeord. 

KnozvU!«  Bsnk  r.  Clmrk,  9  &  L.  J.  29  (Iowa,  June,  18TB);  Bndle^v.  Hann, 
S7  Mich.  1 ;  Oreenlletd  Bank  t).  BtoweU,  128  MaM.  IM ;  WomU  b.  Qbeeii,  89  Pa. 
188  (ezplatned  in  Garrard  *.  Haddan,  Mjmi),  eonlra. 

Sm  alKi  Hanburr  r.  Lorett,  18  L.  T.  Bep.  880 ;  SocMt<  O^adrale  ■>.  HotropolitaD 
Bank,  27  L.  T.  Bep.  B4B;  21  W.  B.  886,  s.  0.;  Wad*  v.  Withington,  1  Aa  6(1; 
CkKkdman  v.  Eaatman,  4  N.  H.  666.— S> 
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Tm  thx  Sdf&xks  Judicial  Goitst,  Haabachusxtts,  Octobbb     t'^^i-  ^H^ ''->.. 

T.BM,1841.  .  i)  ;,  ^^t^cj.:  ^ 

[S^mKi  ik  8  ir«tMi{/;  104.] 

AsavKFaiT  on  a  promiasory  note  made  hj  the  defendant  to  Ben}^ 
min  Fuker  or  order,  and  bj  faim  indoraed  in  blank. 

At  the  trial  in  tbe  Court  of  Common  Pleaa,  before  Strong,  J.,  the 
defendant  introduced  evidence  tending  to  prove  that  Parker,  when  be 
indorsed  the  note,  had  not  soffioient  mental  eapadty  to  make  a  valid 
traoafer  theroof.  Evidence  waa  pven  aa  to  bia  incapacity  at  tbe  time 
when  the  note  was  made  to  him,  as  irell  as  after,  and  tended  to  prove 
that  he  was  not  competent  to  make  a  oontraot,  either  at  that  time  or 
since.  The  pluntiff  objected  to  the  ioto^aotion  of  evidence  as  to 
Parker's  incompetency  to  oontraot  when  be  recuved  the  note;  bat 
the  objection  was  overmled. 

The  defendant  gave  evidence  that  Parker  was  pnt  under  guardian* 
ship,  aa  an  insane  penon,  on  the  20th  of  November,  1888,  and  also 
n-idenoe  tending  to  Bhov  that  the  note  was  indorsed  by  him  after  that 
lime.  A  witness  testified  that  tbe  plaintiff  told  him,  about  the  Ist  of 
March,  1840,  that  he  purchased  the  note  about  three  months  before ;  ^ 
and  the  jury  were  instructed  that  this  testiir.ony,  if  believed  by  them, 
raised  a  presumption  that  the  pluntiff  purchased  the  note  immediately 
of  Parker,  but  that  such  presumption  might  be  controlled  by  the  other 
evidence  in  the  case. 

The  jury  found  a  verdict  for  the  defendant ;  and  the  plaintiff  alleged 
exceptions  to  the  ruling  and  instrncliotia  of  the  judge. 

Z.  WiUiamt  and  Q.  Parker,  for  the  p1aioti£ 

Farley,  for  the  defendant. 

WiiJ>s,  J.  It  is  quite  dear,  we  think,  that  the  evidence,  to  which 
tbe  defendant  objected  at  the  trial  in  the  court  below,  was  material  to 
the  issue  and  rightly  admitted,  and  that  the  instructions  to  tbe  jury 
were  correct. 

Hke  plaintiff  is  bound  to  show  a  legal  transfer  of  the  note,  by  proof  1 
of  the  handwriting  of  the  indorser ;  and  it  follows,  aa  a  necessary  con- , 
sequence,  that  the  defendant  must  be  allowed  to  impeach  the  plaintiff's  |' 
title  to  the  note,  by  showing  that  the  indorsement  was  void.  Evidence, ; 
therefore,  of  the  indorser's  mental  incapacity  to  make  a  valid  contraot' 
at  the  time  be  indorsed  tbe  not«,  waa  material  evidence ;  and  not  tbe  - 
li«  material  because  the  same  inoapatuty  existed  when  the  note  wss  1 

Ml  ^ 
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agoed.  All  the  eridenoe  of  the  indotser*!  incapacity,  before  &nd  afterl 
the  indorsement,  was  properly  submitted  to  the  jury,  to  en&ble  them 
to  decide  correctly  on  tbe  qnestion  of  his  incapacity  at  the  time  of  the 
indoraoment. 

Then,  as  to  the  inetruotions  to  the  jary,  it  is  objected  that  there  was 
DO  evidence  anthoriang  the  presomptioa'  that  the  plaintiff  purchasc-d 
Uie  note  immediately  of  Parker,  the  note  being  indorsed  in  blank. 
Bat  the  plaintiff  could  not  maintiun  his  action  without  filling  up  the 
blank  with  an  order  making  the  note  payable  to  himself;  and,  it  ha 
declared  on  the  note,  he  mnst  have  averred  that  Parker  ordered  it  ta 
be  pfud  accordingly.  There  was,  therefore,  j>rima /be  to  evidence  that 
the  note  was  so  transferred.  If  it  were  material,  the  defendant  [pltun- 
tiff  f  J  might  have  disproved  the  fact  by  calling  the  person  of  whom  he 
pnrohased  the  note  as  a  witneaa ;  and  so  it  was  held  by  the  court  at  the 
trial,  the  jury  having  been  instmoted  that  the  presumptive  eridenoe  of 
the  transfer  was  not  oonolnaire.  HeeqMont  owrruitd} 

'  i  lif  /faJJJ^  JOHN  HORTSMAK,  PuLnrnrr  nr  Ebbos,  v.  JOHN  HENSHAW. 
''        /f   '  ■      *(      WILLIAM   WARD,  aitd   JOSEPH   W.  WARD,  Msbchants 

^***^  _     ■  '■   ,    "  AMD   COPABTITEBB,  DOINa  BiTStKBBS  ITHDZB  THB  FiBU  AMD  StTLB 

^jU^iM^^^  v^'    OF  Hbhbhaw,  Wabd,  Sd  CSo.,  DEFBHDAirrs  nr  Ebbob. 

*    •      '    In  thx  Sufbbmb  Coubt,  Uhitbd  States,  Deobkbxb  Tbbi^  1850. 
'  (*  '''''  (.X    •  [R^orUd  in  18  CurtiM,  690;  11  Hmaard,  ITT.] 

Ebbob  to  tbe  Cironit  Court  of  tbe  United  States  for  the  district  9f 
Massachusetts.    The  case  is  stated  in  the  opinion  of  the  court. 

Fletcher  Webeter,  for  the  plaintiff. 

Fdaard  Ourtis  and  Whiting,  contra. 

Tanbt,  C.  J.,  delivered  the  opinioo  of  the  court 

The  material  facts  in  this  case  may  be  stated  in  a  few  words. 

Fiske  is  Bradford,  a  mercantile  firm  in  Boston,  drew  their  bill  of  ' 
exchange  upon  Hortsman,  of  London,  payable  at  sixty  days'  sight  to 
the  order  of  Fiske  &  Briggs,  for  six  hundred  and  forty-two  pounds  , 
sterling.    The  drawers,  or  one  of  them,  placed  the  bill  in  the  bands  of 
a  broker,  with  the  names  of  the  payees  indorsed  upon  it,  to  be  neg» ,' 
^ted  ]  and  it  was  sold  to  the  defendants  in  error  bona  fide  and  fori 
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(oil  value.    They  transmitted  it  to  their  correspondent  in  London,  am 

>  Bunsbt  V.  ShddoD,  SO  llich.  278;  Bnrkt  v.  Allen,  S9  R.  R.  lOS,  aoBord. 
Gtaler  V.  Sewa.  4  AIL  SS8,  cMlni.    8m  Alooek  ».  Alcook,  8  H.  &  O.  BH.  — ■» 
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opon  presentatiou,  it  ma  aooepted  bj  the  drawee,  and  duly  paid  at 
maturity.  The  payees  and  indorsees  all  reuded  in  Boston,  where  the 
Inll  was  drawn  and  negotiated. 

It  turned  out  that  the  indoiBement  of  the  payees  was  forged,  — by 
whom,  does  not  appear ;  and  a  few  months  after  the  bill  was  paid,  the 
drawers  foiled,  and  became  insolvent.  The  drawee,  hanng  discovered 
the  forgery,  brought  this  action  against  the  defendants  in  error  to  re- 
tover  back  the  money  ha  had  paid  them. 

The  precise  question  which  this  ease  presents  does  uot  appear  to 
have  arisen  in  the  English  courts ;  nor  in  any  of  the  courts  of  this 
country,  with  the  exception  of  a  single  case,  to  which  we  shall  here- 
after more  particularly  refer.  But  the  established  principles  of  oom> 
mercial  law  in  relation  to  bills  of  eichaoge  leave  no  difficulty  in 
deciding  the  question. 

The  general  rule  undoubtedly  is  that  the  drawee,  by  accepting  the 
bill,  admits  the  handwriting  of  the  drawer,  but  not  of  the  indorsers. 
And  the  holder  is  bound  to  know  that  the  previous  indorsements,  ; 
Including  that  of  the  payee,  are  in  the  handwriting  of  the  parties 
whose  names  appear  upon  the  bill,  or  were  duly  authorized  by  them. 
And,  if  it  should  appear  that  one  of  them  is  forged,  he  cannot  recover 
against  the  acceptor,  although  the  forged  name  was  on  the  bill  at  ihe 
time  of  the  aooeptanoe.  And  if  he  has  received  the  money  from  the 
acceptor,  and  the  forgery  is  afterwards  disoovered,  he  will  be  compelled 
to  repay  it.  u 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement  cannot 
transfer  any  interest  in  the  bill,  and  the  holder  therefore  has  no  ri^j^t 
to  demand  the  money.  If  the  bill  is  dishonored  by  the  drawee,  the 
drawer  is  not  responuble.  And,  if  the  drawee  pays  it  to  a  person  not 
sathorized  to  receive  the  money,  he  oannot  claim  credit  for  it  in  his 
account  with  the  drawer. 

Bat  in  this  case  the  bill  was  put  in  circulation  by  the  drawers,  withf 
the  names  of  the  payees  indorsed  upon  it.  And  by  doing  so  they  must! 
be  understood  as  affirming  that  the  indorsement  is  in  the  handwriting  | 
of  the  payees,  or  written  by  their  authority.  And,  if  the  drawee  had  | 
dishonored  the  bUI,  the  indorser  would  undoubtedly  have  been  entitled ' 
to  recover  from  the  drawer.  The  drawers  must  be  equally  liable  to 
the  acceptor,  who  paid  the  bill.  For,  having  admitted  the  handwriting 
of  the  payees,  and  precluded  themselves  from  disputing  it,  the  bill  was 
paid  by  the  acceptor  to  the  persons  authorized  to  receive  the  money, 
according  to  the  drawer's  own  order.  j 

Now,  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds  of  tbeO 
drawer  in  his  hands,  and  he  is  precluded  by  his  acceptance  from  avep-  ' 
ring  tb«  contrary  in  «  suit  brought  agunst  bim  by  the  holder.    The. 
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rights  of  the  parUes  an  therefore  to  be  determined  aa  if  diia  bill  waaT 
paid  by  Hortaman  out  of  the  money  of  Fiske  Sa  Bradford  Id  his  bands,  j ' 
And,  as  Fiske  Sa  Bradford  were  liable  to  the  defendants  in  error,  they  i ' 
■re  entitled  to  retain  the  money  they  have  thus  received.  L 

We  take  the  rale  to  be  this :  Whenerer  the  drawer  is  liable  to  theV 
holder,  the  acceptor  i>  entitled  to  a  credit  if  he  pays  the  money ;  and 
he  is  bound  to  pay  npon  his  aooeptanoe,  when  the  payment  will  entitle 
~  )  to  a  credit  in  hia  aeoonnt  with  the  drawer.  And  if  he  accepts 
vidioat  fnnda,  npon  the  credit  of  the  drawer,  he  must  look  to  him  for 
indemnity,  and  cannot  upon  that  g<-ound  defend  himself  agunat  a  dona 
fide  indorsee.  The  insolTency  of  the  drawer  can  make  no  difference 
in  the  rights  and  legal  liabilities  of  the  partiee. 

The  English  cases  most  analogous  to  this  are  those  in  which  the 
names  of  the  drawers  or  payees  were  fictitious,  and  the  indorsement 
written  by  the  maker  of  the  bill.  And  in  suoh  oases  it  has  been  held 
that  the  acceptor  is  liable,  although,  as  the  payees  were  fictitious  fet- 
sons,  tbor  handwriting  of  course  conld  not  be  proved  by  the  holder. 
Cooper  ti.  Meyer.  The  American  case  to  which  we  referred  is  that  of 
Heacher  v.  Fort.*  The  same  question  now  before  the  cotut  arose  in 
that  case,  and  was  decided  in  conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  suffioientry 
of  the  notice ;  and  it  was  insisted  by  the  oouusel  for  the  defendants 
that,  U  tfaey  could  hare  been  made  liable  to  this  action  by  the  plun- 
tiS,  they  have  been  discharged  by  his  laches  in  ascertaining  the  foi^ery 
and  giving  them  notice  of  tt. 

But  it  is  not  necessary  to  examine  this  qneadon,  as  the  point  already 
decided  decides  the  case. 

7%6judgtnmt  of  tAe  Oircua  Court  U  affirmed,  with  eoatt? 

L^l.  '■;    .( J  -.y .     .'''  ,        ^ 

I  •■!      '    LENNTG  V.  RALSTON. 

-  '    ^     ....  1  '. c 

Ih  tbb  Suprbui  CotniT,  FBin(8Ti.vAinA,  1864. 

,       "^  .  ■■   '  [RqMrtK{  n  28  PmiuyboM  BiporU,  IST.J 

Bbsob  to  the  District  Court,  Philadelphia. 

This  was  an  action  in  the  name  of  Frederick  Lenuig  v.  A.  G.  Ral- 
ston and  others  t-adbg  as  A,  G.  Ralston  8b  Co.     The  action  was  \ 

1  8Hia(S.  Ca,),32T. 

■  BurgeM  V.  Northarn  Bulk,  4  Bmb,  SOO;  CotcglU  ».  Ameriosa  Bank,  1  CooMt 
IIS;  Heacher  s.  Fort,  8  HIU  (B.  C%.),  227.  aectri. 
«-«Stimqi  ^lr«eUnd,lH.B1.3IS,n.— B*. 
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fonnded  on  a  bill  of  exchange  dated  at  Philadelphia,  drawn  hy  the  de- 
fendants in  blank,and,  after  being  filled  np  in  England,  there  negotiated. 
The  bill,  after  being  filled  up,  was  as  follows,  the  parts  in  italics  beii^ 
those  inserted  in  the  instrument  after  its  transmission  to  England :  - 

"  Philabslpbia,  July  S,  1850.     r 
"  Exchange  for  £786  7«.  Bd.  Stg, 
"  Sindy  dcn/i  after  tight  of  this  first 
<rf  Exchange  (Second  and  Third  of  same  tenor  and  date 
unpaid)  Pay  to  the  order  of  George  Hennet,  Eeq^ 
Seven  hundred  eighty  six  Pounds,  7«.  Zd.  Stg. 
Value  received  and  charge  the  same  to  account. 
<*To  Actamt  tt  Co.  A.  As  G.  Ralstoh  &  Co. 

*  £tdoraed  Ghorge  Setaut, 
"  London. 
"Accepted  July  22, 1850,  at  Messrs.  Glynn  &  Co.,  London.** 

The  defendants,  the  drawers  of  the  bill,  were  citizens  of  the  United 
States,  composing  a  firm  in  Philadelphia,  two  of  them  being  residents 
ttiereof,  the  third  partner,  Balston,  being  a  resident  of  London,  where 
they  had  a  firm  of  the  same  name. 

The  bill,  after  being  signed  in  Philadelphia,  was  sent  by  the  finni 
in  Philadelphia  to  G.  Ralston  in  London,  who  prooured  the  same  to 
he  accepted  by  Adams  &  Co.  in  London,  and  then  sold  the  same  to 
George  Hennet,  and  filled  in  the  name  of  Hennet  as  payee,  and  other- 
wise completed  the  bill,  so  as  to  read  as  before  stated. 

At  the  time  of  the  purchase  aa  aforesaid,  Hennet  gave  full  value  for 
the  bill ;  and  he  afterwards  had  it  discounted  by  the  Commercial  Bank 
of  London,  who  gave  full  value  for  it,  and  had  no  knowledge  of  how 
the  name  of  George  Hennet  had  been  inserted,  nor  how  or  where  the 
tnll  had  been  negotiated  or  filled  in  with  the  name  of  Geoi^  Hennet. 

Upon  maturity  of  the  bill,  it  was  protested  for  non-payment,  and 
DoUce  thereof  given  to  defendants ;  and  the  bill  was  then  retnmed  by 
the  Gommerdal  Bank  of  London  to  the  plaintiff,  as  their  agent  is 
Riiladelphia,  to  sue  upon. 

The  question  was  submitted  to  the  court  whether  twenty  per  cent 
damages,  allowed  by  the  Aot  of  80th  March,  1821,  upon  the  principle 
of  hills  drawn  upon  peraona  in  Europe,  are  recoverable  in  this  suit. 
The  court  below  was  of  opinion  that  they  were  not  recoverable  in 
this  case,  and  judgment  was  entered  accordingly.  Such  judgment 
was  assigned  for  error. 

The  Act  of  80th  March,  1821,  provides  tliat  wherever  any  bill  of 
sxehsnge,  hereafter  to  be  drawn  or  indorsed  within  this  Common- 
Irealtb,  upon  any  person  or  persons  or  body  corporate  of,  or  in  any 
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other  State,  Territory,  or  place,  shall  be  returned  unpaid,  with  a  \ef^ 
protest,  the  person  or  persons  to  vhom  the  same  shall  or  may  be  pay* 
able  afaall  be  entitled  to  recover  and  receive  from  the  drawers  or 
indorsers  the  dami^ee  afterwards  spedfied,  over  aod  above  tho  priu* 
oipal  sum  and  charge  of  protest,  together  with  lawful  interest  on  the 
principal  sum,  &e.  In  case  a  bill  be  drawn  upon  any  person  or  body 
corporate  in  Europe,  or  any  of  the  islands  thereof,  the  damagee  were 
to  be  twenty  per  cent. 

The  Act  of  18th  May,  1850,  reduced  the  damages  to  ten  per  cent 
on  such  bills  drawn  or  indorsed  alter  the  first  day  of  August,  18&0, 
within  this  Commonwealth,  upon  persons  in  Great  Britain  or  othw 
places  in  Europe. 

C.  Jb  J.  Failon,  for  plaintifE  in  error. 

6.  M.  Wharton,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  May  16,  by 

Lewis,  J.  This  suit  ia  brought  for  the  benefit  of  the  Commer- 
cial Bank  of  London,  npon  an  instrument  whi<di  bears  upon  it«  face 
every  mark  of  a  foreign  bill  of  exchange,  drawn  in  Philadelphia  upon 
a  house  in  London,  and  accepted  by  the  latter.  It  is  true  that  the  bill 
was  not  aotually  negotiated  in  this  State,  so  that  it  is  not,  within  the 
letter  of  Che  statute  of  1821,  a  bill  "  drawn  in  Pennsylvania."  The 
drawers  bad  a  mercantile  house  in  Philadelphia;  and  they  placed 
"  Philadelphia  "  at  the  head  of  the  bill  as  the  place  at  which  it  was  to 
bear  date,  leaving  blanks  for  the  day  of  the  month  and  the  year.  They 
fixed  the  amount  of  it  and  signed  it,  leaving  blanks  also  for  the  period 
which  the^  bill  had  to  run  before  maturity  and  for  the  names  of  the 
payee  and  acceptors.  All  this  was  done  by  the  defendanta  here. 
The  instroment  was  then  sent,  In  this  imperfect  condition,  to  their 
partner  in  London.  This  anthoriaed  him  to  fill  the  blanks  and  nego- 
tiate it  in  London ;  and  he  did  so.  It  was  purchased  by  the  bank 
without  any  notice  of  the  manner  in  which  it  originated  or  of  the  fact 
that  it  was  issued  in  that  city,  and  not  in  Philadelphia.  When  that 
institntJOQ  became  the  holder,  it  bore  the  dress  of  a  bill  of  ezohange 
drawn  in  Pennsylvania;  and,  upon  the  principle  that  every  one  is 
presumed  to  intend  to  produce  all  the  consequences  to  which  his  acts 
naturally  and  necessarily  tend,  the  presumption  is  that  the  defendanta 
intended  that  the  purchasers  of  it  should  receive  it  under  the  belief 
that  it  was  a  bill  drawn  in  Philadelphia,  in  the  usual  course  of  buu- 
ness.  The  qnestion  is,  whether  they  shall  be  compelled  to  perform 
tboir  contract  in  the  sense  in  whioh  they  intended  the  opposite  party 
to  understand  it  or  in  a  sense  contemplated  only  by  themselves,  and 
entirely  eictudcd  by  Uie  termg  of  the  instrument  itself.  It  ia  very 
natarial  to  the  pu-ties  that  tbia  question  should  be  property  decided. 
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The  bill  v&s  drawn  on  the  8d  of  Jalj,  1860.  The  Act  of  13th  H&j, 
1860,  radnoing  the  damages  on  dishonored  foreign  bills  of  exohange 
to  ten  per  oent,  contains  a  provision  limiting  its  operation  to  bills 
drawn  after  the  Ist  of  August,  1850.  So  that,  if  the  bill  in  question 
is  to  be  enforced  according  to  its  terms,  the  Act  of  80th  March,  1821, 
giving  twenty  per  cent  damages  for  its  dishonor,  famishes  the  rule  of 
decision. 

All  vriten  of  authority  on  qneations  of  morals  agree  that  promises 
are  binding  in  the  sense  in  which  the  promissors  intended  at  the  time 
that  the  promisees  should  receive  them.  Paley,  v.  & ;  Wayland,  o.  2 ; 
Adams,  Ft  III.  c  b.  Upon  this  principle,  it  was  deemed  a  gross  vio- 
lation of  contract,  when  Mahomet,  after  promising  to  *'  spare  a  mnn's 
head,"  ordered  "his  body  to  be  out  through  the  middle."  Wher 
Tamerlane,  at  the  capitulation  of  Sabasts,  promised  to  "spill  nv 
Uood,"  it  was  an  infraction  of  the  ti-eaty  to  "  bury  the  tnhabitanu 
alive.**  These  monstrous  constructions  of  contracts  were  condemned 
by  the  civilized  world  as  gross  violations  of  the  established  rule  ot 
construction  already  indicated.  Yattel,  B.  2,  c.  17,  S  274.  There  can 
be  DO  plainer  principle  of  equity  than  that  which  requires  every  one 
to  spealc  the  truth,  if  he  choose  to  speak  at  all,  in  matters  which  aSeot 
the  interests  of  others.  He  that  knowingly  misrepresents  a  fact  for 
the  purpose  of  inducing  Miother  to  part  with  his  money  or  goods  is 
held  to  his  representation  in  favor  of  the  party  who  confided  in  it.  It 
is  upon  this  principle  tliat  the  maker  of  a  negotiable  instrument  is  not 
-  allowed  to  impair  its  value  in  the  hands  of  a  bcma  fide  holder,  by 
denying  the  existence  of  a  consideration,  or  by  otherwise  showing  that 
it  is  not  what  it  purporto  to  be.  Chitty  on  Bills,  9 ;  7  C.  4  P.  68S ; 
Byles  on  Bills,  65.  On  the  same  principle,  a  men  who  procures  credit 
for  an  insolvent  person,  by  knowingly  misrepresenting  him  to  be  a 
man  of  ability,  is  boond  to  answer  in  damages  for  the  injury  thereby 
produced.  In  truth,  the  law-merchant  is  a  systom  founded  on  the 
rules  of  equity,  and  governed,  in  all  its  parts,  by  plun  justice  and 
good  faith.    Master  v.  Miller, 

When  this  bill  was  dressed  in  the  ooetume  of  a  Pennsylvania  hill,  it  P 
thereby  guned  a  credit  in  the  foreign  market  which  it  could  not  other.  \ ' 
wise  have  received.    Hie  Act  of  1821,  providing  ample  damages  in  the  \  i 
case  of  the  dishonor  of  hills  drawn  in  Pennsylvania,  contributed  to 
give  it  that  credit.    That  Act  must  be  considered  as  operating  on  the 
minds  of  those  who  purchased  it.     In  Ripka  v.  Gaddis,  Philadelphia. 
March,  1852,  it  was  declared  by  this  court,  after  a  careful  examination 
of  the  authorities,  that  "  it  had  been  long  established,  in  the  case  of 
negoUable  paper  of  every  kind,  that  it  is  construed  and  governed,  at 
to  tlie   obligation  of  the  drawer  or  maker,  by  the  law  of  the  country 
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where  it  was  drawn,  or  made :  aa  to  that  of  the  acceptor,  bj  the  lav 
of  the  oonntry  where  he  accepts ;  aod  as  to  tliat  of  the  indorser,  bj 
the  law  of  the  country  where  he  indorsed."  In  Hazlehunt  v,  Kean,' 
it  ma  affirmed  that  the  parties  in  the  pnrofaase  of  a  bill  of  exchange 
mnst  be  snppoaed  to  have  in  coDtemplation  the  law  of  the  place  where 
the  contract  was  made,  and  it  (that  is,  the  law  of  the  place  where  the 
bill  was  drawn)  necessarily  forms  a  part  of  tiie  contract.  In  Allen  k 
The  Bank,*  the  same  principle  iras  reasserted.  From  this  rule,  thu 
repeatedly  recognised  and  well  established,  it  follows  that  the  bank 
in  the  purchase  oE  this  bill  must  be  supposed  to  have  had  in  contem- 
plation the  law  of  Pennsylvania  providing  indemnity  for  its  dishonor. 
The  law  of  this  StAte  was  therefore  a  part  of  the  contract  of  parchase, 
and  we  have  no  right  to  impur  its  obligation. 

There  is  no  reason  why  the  statute  of  1821  shonld  not  reeeive  a 
liberal  oonetruotion.  It  has  been  held  that  it  is  not  a  penal,  bnt  on 
the  contrary  that  it  is  a  remedial  Act ;  that  the  damages  given  are 
not  for  punishment,  but  are  intended  as  compensation ;  that  its  pro- 
visions are  joat  and  equitable,  and  highly  necessary  in  a  commeirnal 
community  to  goard  tbe  interests  of  innocent  individuals,  and  to 
secure  good  faith  in  oommeroial  transactions.  5  Whar.  426.  No  one 
«aa  foresee  the  extent  of  the  injury  which  the  holder  of  a  foreign  bill 
t>f  exchange  may  suffer  from  its  dishonor.  It  is  not  like  a  domestic 
obligation,  the  breach  of  which  can,  in  general,  bo  repaired  by  the 
(>resenoe  and  credit  of  the  holder.  Bat  the  dialionor  of  foreign  bills 
may  occur,  and  usually  does  occur,  at  points  where  the  holdera  cannot 
lupervise  the  result,  and  where  they  have  neither  means  nor  credit  to 
provide  against  the  injury.  Theee  instruments  are  generally  procured 
at  a  premium  by  tbe  holders,  for  the  purpose  of  making  their  pni>- 
chases  in  the  oountry  where  the  bills  are  payable,  or  aa  the  means  of 
pursuing  their  travels,  or  muntaining  their  credit  abroad.  The  great 
distance  between  the  residence  of  the  drawers  and  that  of  the  accept- 
ors  most  necessarily  cause  great  delay  in  procuring  indemnity  from 
the  former.  In  the  mean  time,  the  loss  to  the  holders,  if  they  rely 
exdnuvely  upon  the  bills  to  maintain  their  credit  and  carry  on  their 
bnsiness,  might  be  irreparable.  Under  such  circumstances,  the  recov- 
ery of  tJie  face  of  the  bill  only,  with  the  usual  interest,  re-exohange, 
and  coats,  would  be  but  a  cold  and  inadequate  remedy  for  so  great  an 
injury.  The  Act  of  1821  was  deemed  necessary,  in  order  to  do  justice 
in  such  cases,  and  for  the  purpose  of  maintaining  our  commercial 
credit  in  other  oountries.  It  should  receive  such  a  construction  ai 
will  beat  promote  the  intentions  of  the  l^^Iature  in  tbe«  napeots. 
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upon  UiQ  Thole,  we  ire  of  <^uuon  that  the  bill  shonld  be  met  hy 
the  drftweTB  in  the  setiae  in  whioh  they  niBnifestly  intended  that  it 
■hould  be  received  by  the  holder,  and  we  think  that  the  District 
Conrt  was  in  error  in  adopting  a  different  rale, 

Ju^pnerU  rev«rt«d,  and  judgmant  for  ^  plaintiff  in  tmr 
for  *1,458^1,  v^ih  interMt/hm  t/ie  I9th  Maj/,  1852,  tmd 
eo»tt<ift^^ 


MOORE  V.  BAIRD.    "f*~L  rr^  «-'  **-    ^  ♦  -  *  •  f  v  '^    , 

Ih  TBS  SUPBEMB   CoiTBT,  PxKSSThrAJXtA.   1858.  _«  / 

.,/,  (  .-/  r  ■  4  f  -.  j-e^-ac, ,  -<■ 

[RiporftdmatlPtmtft(MmiaS^Mrt*,lK.].  ij       ~.j  «!,<'/.        ,J   ,  i\ 

Ebbob  to  the  Diatriot  Coart  of  Philadelphia.  ,vx^  ,w  ^.-^'tt-C-'^  K'  I  *t 

This  was  an  aotion  of  asBampnt,  by  Henry  C.Baird  against  John  W.T/      ;  ^  iA'» 
Uoore,  to  recover  the  amooDt  of  the  defendant's  promisRory  note  for  \  /  ' 

$871.46,  dated  the  28th  March,  1867,  and  payable  four  months  after  1 
date  to  the  order  of  William  White  Smith,  who  indotsed  it  to  th*  I 
plaintiff.  .' 

The  pluntiff  filed  a  copy  of  the  note;  and  the  defendant  pat  in  the 
following  affidavit  of  defence :  — 

"John  W.  Moore,  the  defendant  above  named,  beiog  duly  affirmed, 
■ays  that  he  has  a  good  defence  to  part  of  the  olum  of  the  plaintiff  in 
this  snit  of  the  character  following:  That  the  promissory  note  on*, 
which  this  suit  baa  been  brought  was  made  by  him  without  any  con-', 
iideration,  for  the  aooommodaUon  solely  of  one  William  White  Smith, ' 
who  passed  the  same  to  the  plaintiff  This  deponent  has  been  in- 
formed,  and  believes,  and  expects  to  be  able  to  prove,  that  the  said  | 
pbuntifE  gave  to  said  Smith  for  said  note  bnt  the  sam  of  I34S ;  and  this  I 
deponent  is  advised  that  the  said  phuntiff  ia  not  entitled  to  recover  bnt  I 
th  3  sam  actually  advanced  by  him  on  said  note,  with  l^al  interest,  and  I 
(luther  says  not."  f 

^e  oonrt  below  gave  judgment  for  the  fall  amount  of  the  note,  not- 
withatandiog  the  affidavit  of  defence,  which  was  here  assigned  for  error. 

Thorn,  for  the  phuntifC  in  error,  cited  Story  on  Promissory  Note^ 
I  190 ;  Nash  v.  Brown,  Simpson  v.  Clark,*  ColUns  v,  Martin,  Hestb 
v.  Sansom,*  Thomas  v>  Newton,'  Jones  v.  ^bbert. 

Sldridf/e,  for  the  defendant  in  enor.  Ghral  t>.  Willis,*  Lord  v.  Ooeaa 
Bank. 

>B.*Ad.901. 
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The  opinion  of  the  court  vaa  delirered  hf 

Stbovq,  J.     He,  who  lends  bis  own  pTomiasory  note  for  the  accom-Tj 
modaUon  of  another,  lends  his  credit  withont  any  restrioUon  as  to  theM 
manner  of  its  use.    As  between  the  maker  and  the  payee,  there  is  an'i 
avulable  defence,  bat  tJie  malcer  cannot  complain  of  a  s'jbseqnent  I 
holder  when  called  npon  to  perform  all  he  has  promised.    An  indor-  I 
see,  though  he  received  it  as  collateral  seonrity,  and  is  not  therefore  a    1 
bolder  for  value,  may  recover  the  fall  amount  of  the  note.  Lord  v.  j 
Ocean  Bank ;  and  a  bolder  for  value  may  recover,  though  he  knew, ' 
at  the  time  be  purchased,  that  it  was  an  aocoramodation  note,  nnil  that 
there  was  no  consideration  between  the  maker  and  the  payee.   Charleei' 
V.  Uarsden,   Fulweiler  p.  Hugbee.'    Were  it  not  so,  the  purpose  in- 
tended by  the  original  parUes  to  the  paper  would  be  defeated.    In 
Gaol  V.  Willis,*  a  suit,  indeed,  by  the  second  indorsee  ag:unst  the 
maker,  the  holder  was  allowed  to  recover  agiuast  tlie  maker  of  an  ac- 
commodation note  the  entire  amount  according  to  its  tenor,  though  the 
discount  at  each  negotiation  had  exceeded  six  per  cent.    He  was  re- 
garded as  not  the  less  a  bona  fide  holder  for  value,  because  he  purchased 
for  leas  than  upon  the  face  of  the  note  appeared  to  be  due.    What  has 
the  maker  to  do  with  thatf    He  has  lent  his  credit  for  the  sum  named 
in  the  note.    Shall  one  who  has  received  it  aa  oollateml,  and  Is  not 
therefore  a  holder  for  value  at  all,  be  permitted  to  recover,  and  a  re- 
covery be  denied  to  him  who  U  a  holder  for  value,  but  happens  to  have 
purchased  for  less  than  the  face  of  the  paper?     Such  is  not  the  law. 

In  the  present  case,  the  plaintiff  below  was  not  only  a  holder  forO| 

value,  but  he  purchased  without  knowledge  that  it  was  an  aocommo-\ 

dation  note.      The  defendant  had  therefore,  aocording  to  his  own  \. 

■bowing,  DO  defence,  and  the  Judgment  of  the  court  below  is  right.       ij 

Judgment  c^irmed}  ■^^ 

1  6  Hsrrii,  4m.  i  2  Ca«ej,  260. 

■  Slwrman  t>.  BUckmtn,  24  DL  S4T ;  Dlcbennan  p.  Ds;,  SI  Iowa,  444 ;  Shackle- 
tati.  V.  Morrin,  1  J.  J.  Uanh.  407 ;  Blchardson  «.  Scobee,  10  B.  Hod.  12  {mOlt) ; 
Veade  Bank  i>.  Faulk,  40  U*.  100  {ttmbU\ ;  TofU  r.  Sheplierd,  40  He.  S12  {tewJit)  i 
Ganl  t>.  Willii,  26  Fa.  260 1  Batnwr  v.  Clark,  4  Humph.  214 ;  Taylor  a.  llnice.  liit 
■DBT,  42 ;  Wliltoortli  v.  Adamt,  6  Band.  838 ;  HaiubroiiK)]  v.  Bajlor,  2  Muni.  88 ; 
BnuDincl  v.  Endera,  18  Gratt.  678 ;  Glrotnl  *.  CnUeo,  20  Gratt.  489 ;  Otto  v.  Durcgit 
14  VHi.  671,  aoeord. 

OiBf.Caiiwn»v.Kall,SAIa.U6i  HoUman  v.HolMOD.SHitmpb.  UT.— lA 
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GEORGE  PEARDTG  o.  LEONAKD  OLAER.  (m-n<-<)  ^../t*!   '^''  ' 
Tit  thb  Sufbbks  Jnsioui.  Coom,  Mabbisbubbtts,  Sbptkubsb  -^*^  /    -/-  . 
Tux,  1860.  S>  I  ""     ''j 

Atrnov  of  oontraot  on  «  promtBaory  note  for  $600,  made  by  the  de-J     y      r      -j    '  f- 
tendsnt,  dated  July  4, 1867,  and  payable  in  one  year  after  date  to  thel   '^'^  ji-t*-^^.:-- 
order  of  one  Joseph  Lambrite,  and  by  him  indorsed.    The  defendanU  ^  '^lI   ,- '-  •  '  *"' 
in  bis  answer  denied  the  making  and  indotBement  of  the  note  deolaredl   ^     ^^ .  \a. 
on,  but  admitted  that  he  ugned  snob  a  note,  and  averred  that  he  pnti       ,    ' '      ,    ^  r 
it  into  the  hands  of  third  parties  to  be  delivered  to  Lambrite,  on  the]   ''^t.^A-*-:^'  ■  > 
happening  of  contingenoieB  which  never  did.  happen ;  and  that  neither] 
the  defendant  nor  those  parties,  nor  any  one  else,  by  his  authority  on 
consent,  ever  delivered  the  writing  to  Lambrite,  or  to  any  other  per-l 
son  as  the  defendant's  promissory  note. 

At  the  trial  in  the  Superior  Conrt,  the  plaintiff  proved  the  Bignatures 
of  the  maker  and  indorser;  and  there  was  evidence  that,  on  the  16th 
of  July,  18&7,  the  note  was  in  Lambert's  possession,  and  was  indorsed 
and  delivered  by  him  to  the  plaintiff  as  collateral  security  for  the  pay- 
ment in  six  months  of  $2,000,  of  which  #900  was  still  due  from  Lam- 
brite to  the  plaintiff  at  the  time  of  the  trial,  and  that  the  plaintiff  took 
the  note  without  any  knowledge  of  the  cironmstancea  under  which  it 
bad  been  given. 

Bookwell,  J.,  allowed  tne  defendant  to  introdnoe  evidence  of  the 
facts  alleged  in  his  answer,  against  the  objection  of  the  pliuntiff  that 
tltey  would  constitute  no  defence  to  the  action,  unless  proved  to  have 
been  known  to  the  plaintiff  when  he  took  the  note ;  and  instructed  the 
jury  "  that,  if  they  ahonid  find  that  the  writing  copied  in  the  declara- 
tion was  never  delivered  by  the  defendant,  or  any  person  authorized 
by  him  so  to  deliver  it,  to  the  payee,  or  to  any  person  for  his  use,  but 
thut  he  obtained  posBeesiou  of  it  without  the  assent  or  knowledge  ol^ 
or  authority  from,  the  defendant,  and,  having  obtuned  snoh  poseeestcm 
without  right  or  authority,  put  his  name  upon  the  back  of  it,  and  de- 
livered it  to  the  plaintiff,  then  and  in  that  case  it  never  became  the 
negotiable  note  of  the  defeadant,  and  the  defendant  was  entitled  to 
their  verdict."  The  Jnry  returned  a  verdiot  for  the  defendant ;  and 
the  plaintiff  alleged  exceptions. 

/.  M.  Subbitu,  for  the  pluntiff. 

J".   C^amierUnt  for  the  defendant,  oited  CSinnJull  v.  Qardner,' 
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Maraton  t>.  Allen,  Agawam  Bank  v.  Strerer,*  Wliwlwri^t  v.  Wbeet 
Wright,*  Bodvell  v.  Webster  ;*  Story  on  Bills,  {  208. 

BioELOw,  C.  J.  The  defendant  proved  no  faoli  at  the  trial  vhidj 
<ioiistitat«d  a  T&lid  defence  to  the  note  declared  on  u  against  the  plu 
tiff,  who  is  a  bona  fide  holder  for  value  without  notice.  The  role  i| 
well  settled  that,  when  a  note  is  transferred  by  a  party  to  whom  it  fl 
intrusted  without  authority,  or  fraudulently,  it  will  be  valid  aa  a 
the  maker  in  the  hands  of  a  holder  who  takes  it  bonajida  without ; 
notice  of  the  special  droumstances  under  which  the  note  came  into  tl 
possesuon  of  the  payee  or  agent  of  the  maker  who  pats  it  in  c 
tion.  In  each  case,  the  maker  or  indorser  who  places  it  in  the  haodslj 
of  another,  for  the  purpose  of  being  used  in  a  particular  way  or  for  a 
special  object,  takes  the  risk  of  its  being  used  in  a  different  way,  and 
uannot  refuse  to  pay  it  to  any  bonajldt  holder  into  whose  hands  it 
may  oome.  Chit.  Bills  (lOth  ed.),  198.  Sweetser  v.  French.*  It  is 
andonbtedly  true  that,  as  between  the  original  parties  to  a  note,  or 
those  who  take  it  with  notice,  it  is  essential  that  there  should  have 
been  a  delivery  of  the  note  by  the  maker  to  take  effect  as  a  oon- 
tract.  In  this  sense,  delivery  is  included  in  the  allegation  of  making. 
But  the  role  is  qualified  and  limited  as  between  the  maker  and  a 
bona  Jide  holder.  In  suob  case,  a  valid  delivery  can  be  made  by 
any  person  to  whom  the  maker  has  given  the  note  in  such  form  as 
to  enable  him  to  hold  hinuelf  out  as  absolute  owner  of  the  note. 
The  case  of  Putnam  e.  Sullivan  *  is  a  strong  one  on  this  point.  There 
the  Dotes  were  delivered  to  ^  clerk  to  be  used  for  spooial  purposes 
only ;  and  it  was  held  that  a  delivery  by  the  derk,  whether  throngh 
deception  practised  on  him,  or  by  a  voluntary  violation  of  the  trust, 
reposed  in  him,  must  be  deemed  in  law,  as  against  a  bona  Jidt 
holder,  a  delivery  by  those  who  were  liable  on  the  notes.  The  rote  is 
different  in  regard  to  a  deed,  bond,  or  other  instrument  placed  in  the 
bands  of  a  third  person  as  an  escrow,  to  be  delivered  on  the  happening 
of  a  fnture  event  or  contingency.  In  that  case,  no  title  or  int«reat 
passes  notil  a  delivery  is  made  in  pursuance  of  the  terms  and  oondi- 
tions  upon  which  it  was  placed  in  the  hands  of  the  party  to  whom  it 
was  intrusted.  But  the  law  aims  to  secure  the  free  and  unrestrained 
<urcalation  of  negotiable  paper,  and  to  protect  the  righta  of  persons 
taking  it  bonajidt  without  notice.  It  therefore  makes  the  oonseqnencea, 
whieh  follow  from  the  negotiation  of  promissory  notes  and  bills  of  ex- 
dkange  through  the  fraud,  deception,  or  mistake  of  thoae  persoos  to 
whom  they  are  intrusted  by  the  makers,  to  fall  on  those  who  enabkd 

tlSN.T.COT  ■SHMt.lBa. 

•UPiak.41A.  •SCwh.an. 
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UietD  to  hold  thenuelTei  oat  u  owners  of  the  pap«r  Jttra  ditponsndi, 
ud  not  on  innocent  holders  vho  have  token  it  for  T&lne,  witbont 
DoU?«.  Mxe^pHona  nutatned}     .  / 

OUAKIKS  P.  WmTTEN  o.  CALEB  HaVdE)'  %b  Asi-ha'^y^  '^  \ 

Ih  TBI  SirpsBKB  Jddicial  Coubt,  Masbachussttb,  Notw-;,'  ,    '    '      ,' 

mB,  1863.  ■  ''      ■  V      ' 

CoiTTBACT  Qpon  a  promissorj  note  for  t260,  signed  by  the  defend^ 
ut  Hayden,  payable  tn  one  month  from  date  to  the  order  of  Moses  " 
Cobb,  and  by  him  indorsed  to  the  plaintiff. 

At  the  trial  in  the  Snperior  Court,  before  Rassell,  J.,  without  a  jnry, '  ^<    ,  ^ 
it  appeared  that  the  note  was  signed  by  Hayden  witboat  coDaidera-  ' 
tion,  to  enable  Cobb  to  obtain  the  money  npon  it ;  and  that  Cobb  \   '  i    ' : 
disposed  of  it  to  a  broker  for  less  than  its  face.    The  defendant  asked  j  m-Jj,- 
the  court  to  hold  that  the  transaction  was  nsnrions;  but  the  judge  /         | 
deolined  so  to  do,  and  found  as  a  fact  that  a  sale  of  the  note  was^  ^''  '-^ 
proved,  and  not  a  usurious  contract,  and  rendered  judgment  for  the)  A    ''..■''■ 
plaintiff.    The  defendants  alleged  exceptions.  U  -  . 

X  £houieSf  Jr.,  for  the  defendants.  •  . "  ^ 

J.  M.  Way,  for  the  plaintifi.  '''■f'  .i'-'  -*  - 

BisBiow,  C.  J.  The  ruling  of  the  conrt  was  erroneous.  The  note" . .  ,  ; 
did  not  become  an  operative  contract,  binding  on  the  defendants,  nntil ' 
it  was  negotiated  by  the  payee  to  the  broker,  who  advanced  upon  it  a 
sum  less  than  the  amount  due  thereon,  after  deducting  lawful  interest 
Previous  to  such  negotiation,  no  action  could  have  been  maintained 
upon  the  note  by  any  one.  Snoh  advance  of  money  was  in  legal  effect 
a  loan,  and  not  a  sale  of  a  negotiable  note  in  the  hands  of  on  indoreee. 
If  a  greater  rate  of  interest  than  six  per  cent  was  reserved  upon  it, 
when  it  was  tbns  negotiated,  the  contract  was  usurious,  and  the  da- 
fendants  were  entitled  to  a  deduction  of  threefold  the  amount  of  the 
interest  so  unlawfully  reserved,  under  Gen.  Sts.  0.  53,  S  4,  even  in  the 

1  Vallette  «.  TUker,  0  Wna.  615,  accord.  —  Ed. 

Chlpmu  B.  Tucker,  88  Wli.  U ;  Robert!  v.  Wood,  S8  WU.  60 ;  Roberta  t.  M» 
QraOi,  S8  Wii.  fiS,  contra. 

If  B  inra^ilgD  B  Dote  and  deliver  it  to  hi*  priiiLipsl  with  the  andentandiaB  that 
It  U  not  to  be  negotiated  until  anotiwr  nanie  1«  added  or  Hme  other  condition  p•^ 
B>niMd,aDdtheprindpaI  wron^llynegotiataaittoaholdertor  Tslne  wlthoQt  notiM. 
ntj  U  liable.    Tanng  r.  Ward,  21  lU.  223;  Strickliti  r.  Cunningham,  58  IIL 


B98  (mi^J ;  DeardoTS  r.  Foreaman,  H  Ind.  4S1 ;  Oage  v.  Sharp,  24  Iowa,  IS  j  Lanb 
3.  Rndd,  87  Iowa,  617;  Smith  ■.  Uoberl;,  10  B.  Moo.  266;  Jonei  >.  SbelbyTitle  Co., 
1  Hat.  K>.  &8;  Coffman  v.  WHtta,  2  Met.  Kjr.  543  (mmbU) ;  Wagiter  a.  Diedtioh, 
iO  Ho.  484  (MMib)]  Harritt  v.  Dnneaa,  7  Hdtk.  lU;  Merriam  «.  Bockwood,  47 
IT.  H.  81 ;  Hlcklet  s.  Colrin,  4  Barb.  BD4 ;  Faiiompilc  Bank  •.  Qow,  81  Tt  81G  i 
L>U9C  *  DiaoB  81  Vt  UO    Fvoien'  Bank  -  tiunip'irey  86  Vt  664  wnni  '  K» 
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handfl  of  ft  bona  fide  indorsee.  Sylvester  v.  Swan,^  Kendall  v.  Robert- 
■on.*  The  provisioa  in  St.  1868,  o.  242,  that  osory  between  the  payee 
and  maker  of  a  prominory  note  payable  on  time  shall  be  no  defence 
as  agninat  a  bona  fide  indorsee  of  the  note,  talcing  it  before  its  tnatn* 
rity,  does  not  apply  to  transaotioDS  which  took  place  before  that 
■tatnte  was  passed.  North  Brtdgevater  Bank  v.  Q^eland.' 
1       '  ^  ,  EiXiq^iona  futtamed^ 

k  ft')M  iTHE  MECHANICS'  BANK  <tw  thb  CITT  OF  NEW  YORK, 
'■%)■»*)  Rs9«>"»«K».  «•  JOHN  STRAITON,  CHARLES  G.  8AN- 
'  •  FORD,  AND  THOMAS  J.  RAYNOR,  App«lla»t8. 

Is  TBI  CouBT  or  AppBixs,  Nbw  Youe,  Jakuabt,  1867. 

\Rq^ifUd  h  8  Ktff,  866.*} 

Appeal  from  a  judgment  of  the   Supreme   Conrt,  rendered   at 

general  term,  in  the  aecond  district,  affirming  a  jndgment  at  speaal 

term  overniling  a  demurrer. 

The  action  was  brought  by  the  respondents  as  the  holdera  c 
check  payable  to  "  bills  payable  or  order"  against  tlie  appellants  ai 
drawers. 

The  complunt  alleges  that  the  appellants  drew  the  check,  and  that  I 
it  was  afterward  for  a  valuable  consideration  transferred  and  delivered 
to  the  Tespondents,  whereby  they  became  and  are  the  holders  and  I 
owners  of  it.  1 

The  appellants  demurred  on  the  grounds :  first,  that  the  check  is 
an  irregular  instmrnent,  not  negotiable  and  roid ;  second,  that  the 
oompliunt  does  not  state  facts  sufficient  to  constitute  a  cause  of  acUon. 

iSAUen,  1M.  *  12  Cn«h.  166.  ■  7  Allen.  189. 

*  Fori!  V.  Ring,  1  8l«w.2C5;  Metcalt  v.  Wsfldai,  1  Port  67;  StOtmanh  x  F.  * 
U.  Bank,  11  Ala.  066 ;  Carliah  r.  HUl,  1ft  Ala.  898 ;  Cocksy  c.  Forreat,  8  GiU  4  J. 
1S2  i  SaDenrein  v.  Bninner,  1  Har.  &  O.  477 ;  8f  IrMter  n.  Swan,  6  All.  134 ;  K. 
Bridgewater  Bank  v.  Copeland,  T  All.  189;  Bennet  v.  Smkli,  16  Johni.  866; 
Fooell  t>.  Wnten,  17  Jobni.  17S;  8  Cow.  669,  ■.  a;  Aebj  v.  Rapelye,  1  Htll,e: 
Holmei  V.  WiUlaipi.  10  PiiffB,  826 ;  Dowe  v.  Shutt,  2  Den.  621 ;  Williami  n.  SCorm, 
2  Doer.  62;  CalUn  k.  Ganler,  11  N.  T.  868;  Clarkg.  Sliion,  4Duer,  408;  23N.  T. 
S12,  s.  c;  Clark  v.  Loomii,  G  Duer,  4S8;  BoHSttge  v.  Roaa,  29  Barb.  676;  JackMS 
*.  Fawitt,  38  Barb.  645;  Hall  b.  Earneit,  80  Barb.  686;  Slmpaoo  d,  Fullenwiiler,  U 
Irad.  SSI ;  Flemming  v.  Mulligan,  2  MoC.  173,  atcard. 

Se«  alio  Ajei  e.  TUd«n,  15  Gray,  178 ;  BotA  >.  Laaman,  24  Pa.  486.  —  Ek 

•  6  Abb.  Fr.  a.  s.  11,  a.  o.  —  Ed. 
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ScBDOHAH,  J.  Hie  mlea  which  eatahlish  the  negotiability  of  com-l 
meroial  paper  apply  to  bank  oheoks  aa  to  other  billa  of  exchange,  and 
the  doctrine,  that,  when  anch  instramentB  are  made  payable  to  the, 
'  order  of  a  fictitious  payee,  they  are  to  be  oonstrued  and  treated  as  I 
pa3rable  to  bearer,  is  too  well  settled  to  admit  of  lerions  questioD.        | 

In  the  great  case  of  Minet  v.  Gibson,  the  determination  proeceded 
■pott  the  ground  that  according  to  the  tme  intent  and  meaning  of  the 
partiee  the  bill  was  intended  to  be  made  payable  to  bearer. 

The  words  "or  order,"  "  or  bearer,"  and  "  bearer,"  in  notes  or  jilla, 
•re  words  of  negotiability,  without  which  or  other  equivalent  words 
the  instrament  will  not  possess  that  quality,  and  therefore  the  use  of 
either  of  these  expressions  by  the  drawer  of  a  bill  or  maker  of  a  note 
must  be  regarded  as  indicating  hia  intention  that  the  paper  shall  ba 
negotiable. 

By  naming  the  penon  to  whose  order  the  instrument  is  payable, 
the  maker  manifests  his  intention  to  limit  its  negotiability  by  imposing 
the  condition  of  indorsement  npon  its  first  transfer.  But  no  such 
intention  is  indicated  by  the  designation  of  a  fictitious  or  impersonal 
payee,  for  indorsement  under  such  ciroumetances  is  manifestly  im- 
pOEwble ;  and  words  of  negotiability,  when  used  in  connection  with 
aaoh  designation,  are  capable  of  no  reasonable  interpretation  except 
as  expressive  of  an  intention  that  the  bill  shall  be  negotiable  without 
indorsement,  i.  e.  in  the  same  manner  as  if  it  had  been  made  payable 
to  bearer. 

It  was  not,  before  the  Code,  neceaaary  for  the  bolder  of  an  instru- 
ment payable  to  bearer  to  allc^  or  prove  in  an  action  againat  the 
maker  the  transfera  throng  which  he  derived  his  title  (2  Greenl.  on 
Er.  i  161,  and  oaaea  there  cited ;  8  Philips  on  Ev.  [4th  Am.  ed.]  191), 
and  it  cert^ly  ia  not  now. 

The  engagement  ia  to  pay  to  the  bearer,  and  that  the  plaintiff  is 
such  is  one  of  the  material  elements  of  hia  caaae  of  action.  That  fact 
must  therefore  be  stated  in  his  oomplunt,  and  its  statement  will  be 
•  sufficient  allegation  of  his  title ;  for  it  is  tbe  fact,  and  not  evidence 
of  the  fact,  which  is  required  to  be  pleaded. 

It  ia  not  only  stated  in  the  complaint  in  this  action,  that  the  plain* 
tiff  is  the  holder  and  owner  of  the  check,  but  also  that  it  was  trans- 
ferred and  delivered  to  him  for  a  valuable  consideration,  and  that  ha 
became  its  owner  and  holder  by  virtue  of  that  tranafer  and  delivery. 
This  cannot  be  true,  unless  the  drawer  of  the  check  transferred  and 
delivered  it  directly  to  the  plaintiff,  or  to  some  other  person  by  or 
d:rough  whom  it  was  transferred  to  the  plaintiff.  And  this  averment, 
if  an  allegation  of  a  transfer  and  delivery  by  the  drawer  is  necessary, 
'u  sufficient  on  demurrer  within  the  oases  of  The  People  ex  rel.  Crane 
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r.  Byder,'  uid  Frindle  «.  Cuiithen.'     Th«  judgment  shonld  bs 
affinned. 
(>  All  the  judges  oosoamiig,  Jtidgmmt  <^f^rmed.' 


L-^^  j^Aa^/ pRRm  A.  WAIT  ».  NORMAN  G.  POMEItOT. 

'  X  "f'-M<.a.    '.'^  '^■'*  Supsrai  Court,  MiomoAS,  Mat  11,  13,  1870. 

{     ,   ^  ■  ■,)  .     '  [Btparttd  in  SO  iflaUgtiK  B^kkU,  4S6.] 

Ebbob  to  Waahtenair  Ciroait, 

Tbia  wu  an  aoUon  of  trover  brought  hj  Fomeroy  in  the  Ciroutt  ( 
Court  for  the  County  Washtenaw,  for  tho  value  of  a  pur  of  horse*  '> 
delivered  hj  him  to  Wut^  in  ezohange  for  a  promissory  note,  of  which ; 
the  following  is  a  oopy :  —  I 

**  fSOO.OO.  TowvsBiP  OF  SauoH,  Oot.  12, 1S68.    I 

"  One  year  after  date,  I  promise  to  pay  W.  D.  Mnnn,  or  bearer, ' 
two  hundred  dollars,  for  value  reoeived,  with  ten  per  oent  interest.       r 

"No.  11  CONBAD  HlSBLSOHWBBDT." I 

The  plaintiff  offered  evidence  to  show  that,  at  the  time  of  the  tradeJ 
the  defendant  stated  to  the  said  plaintiff  that  the  maker  of  the  notel 
"lived  or  had  lived  on  the  Rowe  farm,  and  that  said  note  was  good 
and  the  Dutchman  all  right;"  and  that,  if  at  any  timehe  wasdissatis-l 
fied  with  said  note,  he  might  return  the  same,  and  defendant  woaldA 
trade  back ;  and  that  the  trade  was  made  on  those  terms.  The  makerVj 
of  the  note-was  produced  and  awom  as  a  witness  on  the  part  of  the! 
plaintiff,  and  admitted  that  he  signed  the  note,  but  that,  when  the  note  I 
was  given,  there  was  a  clause  below  stating  that  if  a  machine  was  not! 
delivered  the  note  was  not  to  be  paid.  The  words  were,  "  If  the| 
machine  should  not  be  delivered,  this  note  not  to  be  paid."  The 
witness  stated  further :  "  The  machine  was  never  delivered.  I  would 
not  sign  the  note  without  those  words.  I  never  lived  on  the  Rdwe 
farm.  I  was  not  good  last  April,  —  I  had  no  property  then  liable  ti 
execution." 

The  court  charged  the  jury  as  follows :  If  yon  should  find  that  the 
defendant  represented  the  note  as  all  right,  and  if  yon  should  find 
that  the  note  was  originally  given  with  a  memorandum  or  writing  at 

1  2  Kern.  4S8.  i  16  N.  T.  42G. 

>  WiU«ti  e.  Phmoix  Bulk,  S  Dner,  181 ;  Davega  s.  Hoort,  S  McC  <83;  aeetrt.- 
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the  bottom  ot  the  note,  liinitiiig  or  fixing  the  payment  of  the  note 
npou  condition  that  the  machine  or  implement  for  which  the  note  wu 
g^Ten  sbonld  be  delivered  before  the  note  should  become  payable,  and 
if  this  memorandam  has  been  removed,  and  if  the  machine  hae  not 
been  delivered,  then  the  note,  even  in  the  hands  of  a  bona  Jldt  pur- 
chaser, wonid  not  be  collectible  as  agunst  the  maker.    And,  further  J* 
the  ontting  off  a  memorandam  or  writing  at  the  bottom  of  a  note^  \ 
which,  in  some  material  point,  affects  the  terms  of  the  note,  would' ' 
reader  the  note  invalid  in  the  hands  of  an  innocent  or  bona  fide  \ 
holder  of  the  note.    To  which  the  defendant  excepted.    The  jury  J 
fonnd  for  the  plaintiff,  and  the  judgment  entered  on  the  verdict,  the 
defendant  below  brings  into  this  court  by  writ  of  error. 

Jotlin  and  Blodget,  for  plaintiff  in  error. 

S.  J.  Seaket  and  jR.  S.  Frcaer,  for  defendant  in  error. 

CAMpnsix,  C.  J.  The  only  qaestion  nused  in  this  case  is  whether 
the  destrnction  of  a  memorandam,  writen  nnder  a  promissory  note, 
and  <]aalifyiDg  it,  vitiates  the  note  in  the  hands  of  a  bona  fide  holder 
having  no  knowledge  of  the  alteration. 

We  think  it  quite  dear  npon  the  authorities  that  the  note  and 
memorandum  constitnted  but  one  contract,  and  were  in  law  a  single 
instrnment.  There  are  some  deciuons  which  have  held  particular 
memoranda  immaterial.  But  no  case  has  been  dted,  and  we  have 
fonnd  none  which  holds  that,  if  material,  it  may  be  disregarded.  The 
cases  are  fnlly  collected  in  2  Pars.  Bills  and  Notes,  5&9  and  Kq.  And 
while  a  memorandum  on  a  separate  papw  is  said  by  Mr.  Parsons  not 
to  affect  parties  taking  withont  notice,  it  is  otherwise  where  all  is  in 
one  instrument.  To  use  the  language  of  the  Conrt  of  Queen's  Bench, 
in  Warrington  v.  Early :  ^ "  This  forms  part  of  the  contract.  It  would 
etearly  have  been  so,  if  it  had  been  written  in  the  body  of  the  note  -, 
and  we  think  a  memorandum  of  this  kind  written  in  the  corner  of 
the  note  is  equally  part  of  the  contract,  because  the  contract  must 
be  collected  from  the  four  comers  of  the  dooument,  and  no  part  of 
what  appears  there  is  to  be  excluded.  Aooordingly,  a  memorandum 
fixing  the  rate  of  interest  was  held  a  material  alteration  of  the  note, 
which  destroyed  its  validity. 

If  it  formed  a  part  of  the  ori^nal  contract,  it  was  a  material  altet^ 
ation  to  detach  the  memorandum,  and  leave  the  note  as  if  it  had  been 
ftbsolate.  And  it  is  a  principle  well  settled  that  such  an  alteration 
ftvolda  the  entire  obligation.  In  Wheelock  v.  Freeman,*  the  precise 
point  was  decided  on  snch  a  memorandum  separated  &om.a  note; 
and  a  similar  queeUon  had  arisen  in  Coolidge  «.  Inglee,'  and  a  similaf 

■SXiIlIiftK.768.  ■18FicL16B.  *18UaM.a«. 
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raling  was  ira^e  there.  The  same  deciBion  was  made  in  Jobnaon  v, 
Hesgan.*  In  Burohfield  v.  Moore,*  the  addition  of  a  place  of  pay- 
ment  was  regarded  as  a  material  alteration,  so  as  to  avoid  a  bill, 
althongh  hy  act  of  Parliament  the  accepUnoe  w&s  made  a  general  one 
when  snch  wordi  vere  used  originally;  for  the  court  held  that  the 
acceptor  might  be  prejudiced  by  the  change.  And,  althoogh  the  bill 
was  in  the  hands  of  a  bona  Jide  holder,  it  was  decided  that  he  oould 
DOt  sue  npon  the  bill,  bnt  mnst  look  to  the  party  from  whom  he  took 
it  for  a  return  of  the  consideration.  It  wax  held  that  a  similar  remedy 
might  be  resorted  to  by  the  sucuesuve  holders  until  they  reached  the 
party  through  whose  fraud  or  laches  the  alteration  was  made.  And 
the  court  remarked,  "  The  negotiability  of  bills  of  exchange  ia  to  be 
favored ;  bnt  with  this  view  it  is  material  that  their  pnrity  should  be 
preserved."  And,  if  the  alteration  is  material,  it  makes  no  difference 
whether  apparently  favorable  or  prejudicial.  Gardner  t>.  Walsh.' 
That  may,  in  some  oases,  hare  a  material  bearing,  where  the  fact  of 
consent  is  in  issue. 

There  seems  at  first  a  plansibility  in  the  argument  that  a  party,  by 
signing  a  note  with  a  separate  memorandum  beneath,  puts  it  in  the 
power  of  the  holder  to  gain  easier  credit  for  the  note  than  it  woald 
be  likely  to  gain  if  altered  in  the  body.  But,  as  it  was  well  suggested 
on  the  argument,  no  one  is  bound  to  guard  againet  every  possibility 
of  felony.  And,  practically,  it  is  a  matter  of  every-day  occurrence  to 
feloniously  alter  negotiable  paper  as  snccessfully  by  changes  on  the 
face  as  in  any  other  way.  The  public  are  not  very  much  more  likely 
to  be  defrauded  in  one  way  than  in  another.  There  can  never  be 
absolute  safety  except  by  looking  to  the  character  and  responsibility 
of  the  persona  from  whom  such  paper  is  received,  and  who  are  always 
honnd  to  respond  for  the  consideration,  if  it  is  forged.  Little  ti. 
Derby.*  '  If  a  party  makes  a  contract  in  such  a  manner  as  is  authorined 
by  law,  he  has  a  right  to  objeot  to  being  bound  to  any  other.  A  bona 
4da  holder  before  maturity  is  allowed  to  receive  the  genuine  contract, 
discharged  from  any  equities  attaching  to  the  contract  itself,  as 
between  the  original  parties,  bnt  he  cannot  get  a  contract  where  none 
was  made. 

The  Judgment  too*  comet,  and  ehould  b«  Oj^^ied, 

The  other  justices  concurred.* 

■  28  Htine,  329.  1  8  B.  &  B  3SS. 

•  6  B.  &  B.  BS.  (7  Mich.  826. 

*  CochMD  V.  Nebeker,  48  iDd.  4fi0  j  Qanlili  f.  GUdw,  66  N.  H.  Q  ;  Bene^ol » 
Cowden,  49  N.  T.  8B6,  aeeord. 

EUioit  r.  LerlDgi,  64  BL  S18;  Pbelaa  v.  Mow,  67  Fa.  60^  Zlmmermw  ■.  Bote, 
n  Pa.  188,  omtra. 

8«e  Bedlieb  «.  Doll.  H  N.  T.  SSI,  240. —Bb. 
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f    it  .<  l'.'.- 

[Aportiuf  w  U /OtMu  AjMrtt,  296.]  -  Uf  u^   L       (f 

AkrrxAL  from  the  Circuit  Court  of  Clay  County,  the  Hod.  Riolmd  '' '-  t- 
8.  Caoby,  judge,  predding. 

The  opinion  states  the  case. 

JA*.  George  W.  Senry,  for  the  appellant. 

Meaart.  Sryan,  Sotan,  and  Jtrewer,  Sir  the  appellee. 

Mb.  JtTSTiOB  Walebb  delivered  the  opinion  of  the  oonrt. 

This  was  ao  action  of  assumpsit  on  a  promissory  note  executed  by ' 
defendant  to  one  Bush,  on  the  28th  of  October,  1869,  for  tl08,  doe  at 
one  day,  with  ten  per  cent  per  annum  interest.  On  the  back  of  the 
note  was  indorsed  an  assignment,  in  the  nsu^  form,  but  without  date, 
to  plaintiff.  A  plea,  among  others,  was  filed,  averring  that  the  making 
of  the  note  was  obtained  by  fraud  and  uircumTeDtion.  A  trial  was 
had,  resulting  in  a  verdict  and  judgment  in  favor  of  defendant;  and 
plaintiff  has  bronght  the  record  to  this  court,  and  assigns  various 

On  the  trial,  appellee  testified  that  he  signed  the  note  as  it  appeared 
at  the  trial ;  that  it  bad  not  been  altered  after  it  was  signed.  He| 
states  that  Bush  came  to  his  house  at  the  date  of  the  note,  and  pro-l 
posed  to  sell  him  a  plougbing-machine,  and  that,  being  in  doubt  as  tol 
the  tmth  of  Bash's  representations,  and  Bush  having  proposed  to  go  I 
to  the  railroad  station  and  telegraph  to  the  manufacturers  for  the  pur- 1 
pose  of  satisfying  appellee,  he  was  about  to  insert  a  condition  in  the : 
note  that  would  insure  the  delivery  of  the  ploi^^hs,  or  render  it  void, 
when  Bush  snatched  the  note  from  appellee,  and  ran  oS*  with  it ;  that 
he  bad  never  seen  Bnsb  afterwards,  and  waa,  at  the  time,  too  unwell  | 
to  prosecute  him;  that  he  intended  to  insert  a  condition  in  the  iiotej 
before  giving  it  to  Bush  ;  knew  nothing  of  Clarke  until  the  note  waa 
assigned  to  him.  He  states  he  never  received  the  ploughs  or  machinery, 
and,  on  writing  to  the  manufacturers,  they  denied  knowing  Bush,  and 
disolaimed  his  agency. 

The  court  therenpou  gave  this  instruction :  — 

"  The  pluntiff  is  entitled  to  recover  on  the  note  in  question,  if 
the  jury  are  satisfied  tbat  the  defendant  executed  the  note  In  ques- 
tion. It  is  DO  defence  to  an  action  on  snch  note,  tbat  the  note  waa 
obtained  in  bad  f^th,  or  that  it  was  surreptitiously  obtained  by  th« 
payee^  or  even  forcibly,  if  it  waa  aasigDod  before  due.    The  defend- 


-c  by  Google 


680  0AULEIN8  V.   WHISLEB.  [OHAP     IT 

ant  denies,  by  his  pleas,  the  making  and  delivery  of  the  note,  as  his 
note ;  for  a  note  oannot  he  stud  to  be  execated  ontil  it  is  delivered :  the 
making  is  not  oomplete  vitfaont  a  delireiy.  If  the  jary  shall  believe, 
from  the  evidence,  that  defendant  never  execated  this  note,  —  that  is, 
that  there  was  no  l^al  aod  valid  ezeonUon  of  the  note  on  his  part,  by 
a  delivery  of  it,  as  well  as  signing, — it  nu  not  his  note,  and  the 
defendant  will  be  entitled  to  a  verdict." 

This  iDBtrnotion  manifestly  misled  the  j  ary  in  arriving  at  their  t  crdioL' 
It  asserts  that  the  note  was  not  ezeeated  nntil  it  was  delivei«d,  and 
that)  if  appellee  did  not  deliver  it,  there  was  no  legal  and  valid  exeou-^ 
tion  of  tbe  note  that  would  bind  appellee  for  its  payment,  and  he  was; 
entitled  to  a*verdiot.  This  is,  no  doubt,  tme  as  between  the  parties,! 
bnt  not  as  to  an  innocent  purchaser  before  maturity.  And  when  am 
assignment  is  found  on  a  note,  without  date,  the  presomption  is  that  itj. 
was  indorsed  at  the  date  of  its  exeoation.  '^ 

In  the  case  of  Shipley  t>.  Carroll,*  the  plea  averred  that  the  note  was 
written  and  signed  by  the  malcer,  simply  and  solely  as  a  matter  of 
amusement,  without  any  design  of  delivering  it  to  the  payee,  and  that 
the  payee  feloniously  Stole  the  note  from  the  maker,  and  that  he  never 
was  the  legal  bolder  or  owner  of  the  note.  In  that  case,  the  note  had 
been  assigned  before  matnrity,  and  on  demurrer  it  was  held  that  the 
plea  did  not,  as  sg^nst  the  assignee  before  it  fell  due,  present  a  de- 
fence to  its  collection.  That  case  was  certainly  as  strong  as  this,  and, 
being  umilar  in  principle,  it  must  oontrol,  and  is  deoiuve  of,  the  case 
at  bar. 

The  judgment  of  the  court  below  must  bt  reversed,  and  the  canse 
remanded.  Jttdffment  reveraad.* 

■  i !- 'u^c( .'/  ",  ■ : u  -"■ ' -'f  lliiil;'^ -■-  ^ '^  '^^■^^ 

',  \'J  fi/fidX    ^v  CAULKIN8  V.  WHISLER.  "^ 

,    ;  .t      .  v'      '    '      IV   THB   SOPBEHB   CoUBT,  lOWA,  JVHS  TeBM,   1870. 

.     i(    it      ,L-.     .'.w'.;-!.'-     lAport»rfw»7e«Biaixre«,*G(i.] 

>  AoTioit  npon  a  promissory  note ;  defence  that  the  iostrumont  is  a 
fd^ery.    The  cause  was  submitted  to  the  oourt  without  a  jury.     I^e 

1  4C  Ut.  285. 

*  Sbiple7  V.  Carroll,  45  HL  286;  Worcntar  Bank  e.  Dorcheiter  Buk.  10  Cuilk 
«88-  Einjon  t>.  Wohlford,  17  Minn.  289;  Brlggi  ■>.  Ewart,  &1  Mo.  246,  249  (miife); 
Qoald  V.  Beges,  6  Duer,  260,  acaard. 

Cline  P.  Oatbrie,  42  Ind.  227  (tmik) ,  Bunon  v.  HiuiUiiBtMi,  21  Hieh.  416;  B«l 
*  >.  WIlMm,  16  Barb.  61S.  666  (wmib),  CMlra. 

Cool  L«dwl3h  V  HcKim,  68  N.  T.  307.— E». 
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eourt  found  the  following  facts :  Defendant  entered  into  a  oontraotf 
with  one  Smith  to  sell  for  him,  as  his  agent,  grain-seeden.    At  Smith'i 
request,  defendant  signed  his  name  upon  a  blank  piece  of  pnper,  wbiol. 
Smith  tras  to  send  to  the  mannfacturers  of  the  seeders,  that  they  might 
know  defendant's  signature  npon  ordera  which  he  should  make  npoo 
them  for  the  maohines.    The  signature  was  made  for  no  other  por- 
pose.      The  instrument  in    suit  was  printed  over  the  signature  of 
defendant,  so  obtained  without  his  knowledge  and  consent,  and  the 
stamp  in  the  same  manner  attached  and  cancelled.    The  plaintiff  pnr-A 
diased  the  note  before  maturity,  for  a  valid  oonside ration,  and  without^^ 
knowledge  of  any  matter  oonneoted  with  its  execution.    Upon  thefiet| 
findings,  the  oonrt  held  that  the  note  is  a  forgery  and  Void,  and  that 
plaintiff  is  not  entitled  to  recover  thereon.    Plaintiff  appeals. 

j|fcC7oj(f  and  .Serron,  for  the  appellant. 

D.  P.  Stubbt,  for  the  appellee. 

BscK,  J.  A  bolder  of  negotiable  paper,  acquired  before  dbbonor, 
la  not  protected  agunst  defences  that  make  void  the  instrument.  He 
can  have  no  claim  upon  foi^d  paper  gainst  the  penon  whose  name 
u  falsely  afDxed  thereto  as  the  maker,  and  who  is  without  fault  as  to 
the  forgery  and  the  taking  of  the  paper  by  the  bolder.  1  Parsons, 
Bills  and  Kotes,  75,  and  authorities  cited. 

Is  the  note  sned  npon  a  forged  instrument  ?  "  The  making  or  alter- 
ation of  any  writing  with  fraudulent  intent,  whereby  another  may  be 
prejudiced,  is  forgery."  State  v.  Wooderd.*  In  order  to  oonstitutel' 
tbe  offence  of  forgery,  it  is  not  necessary  that  the  signature  of  the! 
instmment  be  false.  The  instrument  may  be  altered,  so  that  it  is  not) 
the  instrument  signed  by  the  maker ;  and,  if  this  be  fraudulently  and  1 
falsely  done,  it  is  forgery.  So,  if  words  be  added  to  change  its  effect, 
with  like  intent,  it  is  a  forgery.  In  the  case  before  ns,  the  instrument  • 
waa  falsely  and  fraadalently  made  over  the  genuine  signature  of  de-  . 
fendant,  which  was  not  obtuned  for  the  purpose  of  binding  defendant  ' 
by  any  contract.  It  is  evident  that  this  differs  in  no  respect  from  the  ; 
oases  mentioned,  and  that  the  note  is  a  forgery  and  void.  See  2  Par*  /. 
sons.  Bills  and  Notes,  684. 

The  case  diffen  materially  in  its  facts  from  the  cases  cited  in  sup- 
port of  pluntifTs  right  to  recover.  In  those  cases,  blanks  were  filled 
up  contrary  to  the  direction  of  the  maker,  or  without  hie  authority. 
Bat  in  all  of  sacb  oases  the  makera  intended  to  execute  an  instrument 
that  sbould  be  binding  npon  them.  Blanks  were  filled  up  contrary  to 
the  authority  given  by  the  makers,  or  in  some  other  way  the  instm* 
Dwnts  wero  made  so  that  they  did  not  ooTrespond  with  the  intentioi 

1  90 Iowa, 642;  IteT.|436S. 
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of  the  mnken;  but,  in  all  inch  cases,  there  were  makei-s  and  instrn- 
nenta,  auA  through  the  frauds  of  those  to  whom  the  instmmeato  were 
intmsted  they  were  thus  made  to  be  of  different  effect  than  was  d» 
signed  by  the  makers.  In  these  oases,  it  is  ooirectly  held  that,  while 
the  parties  perpetrating  the  fraud  in  some  cases  may  have  been  guilty 
of  forgery,  yet  the  makers  were  bonnd  upon  the  instruments,  as  against 
holders  in  good  fdth  and  for  value.  The  reason  is  obvious.  The 
maker  ought  rather  to  suffer,  on  acooant  of  the  fraudulent  act  of  on 
to  whom  he  intrusts  his  paper,  or  who  is  made  his  ^ent  in  respect  ol 
it,  than  an  innocent  party.  The  law  eateems  him  in  fault,  in  thu 
putting  it  in  the  power  of  another  to  perpetrate  the  fraud,  and  reqaires 
him  to  bear  the  loss  consequent  npon  his  negligence.  In  the  case 
under  consideration,  no  fault  can  be  imputed  to  the  defendant.  He 
did  not  introBt  his  signature  to  the  possesdoo  of  the  forger  for  the 
purpose  of  binding  himself  by  a  contract.  He  conferred  no  power 
npon  the  party  who  committed  the  crime  to  use  it  for  any  such  pur- 
pose. He  was  not  guilty  of  negligence  in  thns  giving  it;  for  it  ia  not 
nnusnal,  in  order  to  identify  stgnatnreB,  and  for  other  purposes,  for  m 
thus  to  make  their  autographs.  The  defendant  cannot  be  regarded 
being  so  far  in  fault  in  the  transaction  that  he  ought  to  be  required  to 
bear  the  loss  resulting  from  the  crime. 

la  our  opinion,  the  de<nrion  of  the  C^uit  Court  is  in  accord  widi 
tlie  law,  and  is  therefore  Jffirmed.^ 

1.  JAMES  W.  HARVEY  v.  GEORQE  F.  SMITH. 

'        ,Iii  TBB  SnpBBiiB  CouBT,  Ilunoib,  Ssftbkbeb  Tsbh,  1870, 

JiiFPXAi.  from'tbe 'Circuit  Court  of  Kane  Connty;  the  Hon.  Siivanus 
Wilcox,  judge,  presiding. 
)  This  was  an  action  on  a  promissory  note  by  an  assignee  against  the 
maker,  given  for  the  purchase  of  some  fanning  mills.  The  defendant 
"  testified  on  the  trial  that  the  mills  had  never  been  delivered  to  him, 
and  that  the  note,  at  the  time  be  executed  it,  contained  a  condition, 
written  in  pendl,  as  follows :  "  This  note  is  not  to  be  paid  until  four- 
teen mills  are  sold,"  and  that  the  same  had  since  been  eraaed.  The 
note,  as  offered  in  evidence,  was  written  in  ink,  and  bore  no  trace  at 
k  pencil  mark,  or  any  indication  of  alteration.  ' 

JUeMTS.  Sarry  A  Mc  Cleilan,  for  the  appellant. 
Mr.  W.  B.  I'lato,  for  the  appellee. 
Mb.  Jdsticb  Bbkbbe  delivered  the  opinion  of  the  court. 
1  Nsiice  >.  Iaij,  6  Ala.  870,  oeeoprf. — Bd. 
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This  was  an  aotion  of  aasampsit,  ia  the  E&ne  Circuit  Court.  Th« 
defence  was  that  the  note  had  been  altered  in  a  material  part  since 
its  ezeontion  and  delivery.  The  jniy  found  for  the  defendanl.  A 
motion  for  a  new  trial  was  duly  made  and  overruled,  and  judj^meiit 
reodered  on  the  verdict. 

To  reverse  this  judgment,  the  pluDtiff  appeals  to  this  court. 

The  note  sued  on  had  been  asugned  to  the  plaintiff  some  months 
before  its  maturity,  and  nnder  oircnmstanoes  to  excite  no  suspicion  or 
inquiry.  Full  value  was  pdd  for  the  note ;  and  the  evidence  to  estab- 
lish the  defence  was  so  slight,  compared  with  that  produced  by  the 
plainUff,  that  the  note  had  not  been  altered  in  any  respect,  the  jury 
should  not  have  he«tated  to  find  a  verdict  in  favor  of  the  plaintiff. 

The  following  instruction  was  asked  by  the  plai»ti5|  which  the 
coort  refused : — 

"  Althongh  the  jury  may  believe,  from  the  evidence,  that  the  note, 
at  the  time  it  waa  executed  by  the  defendant,  had  the  words  '  after 
the  sale  of  fourteen  mills,'  and  although  the  jury  may  believe  from  the 
evidence  that  said  words  have  been  erased,  yet,  if  the  jury  further 
believe  from  the  evidence  that  those  words  were  pat  npon  the  paper 
with  such  light  material  that  they  could  be  erased  without  leaving 
any  trace  npon  the  paper  which  could  be  detected  by  a  prudent  and 
careful  man,  and  if  they  further  believe  from  the  evidenoe  that  said 
words  were  erased  from  the  paper  without  leaving  any  traces  behind 
them  to  show  that  they  had  ever  been  npon  the  paper,  and  that  said 
erasure  was  made  without  the  knowledge  of  the  pliuntiff  and  before 
he  purchased  the  same,  then  the  law  is  for  the  plaintiff,  and  the  jury 
should  so  find." 

It  appears  from  the  evidence  tiiat  the  words  in  qiieation  were  ■ 
written  on  this  note  in  pencil,  and  in  view  of  this  fact  the  instruction 
should  have  been  given. 

If  a  person  signs  a  note  written  partly  in  ink,  but  containing  a| 
material  condition,  qualj^ying  his  liability,  written  only  in  pencil,  he 
is  guilty  of  gross  carelessness ;  and  if  the  writing  in  pencil  is  erased  so 
as  to  leave  no  trace  behind,  or  any  indication  of  alteration,  as  it  easily  { 
may  be,  we  are  of  opinion  an  innocent  holder,  taking  the  note  before 
maturity,  for  a  valuable  consideration,  will  take  it  discharged  of  any 
defence  arising  from  the  erased  portion  of  the  note,  or  from  the  fact 
of  alteration.     Young  v,  GJrote. 

Ilad  this  instruction  been  given,  it  is  not  probable  a  verdict  would 
have  been  found  for  the  defendant.  This  instruction  should  not  hav« 
been  refused.  For  this  error,  and  for  refusing  the  motion  for  a  new 
trial  on  the  erideoce,  the  judgment  most  be  reversed  and  the  cause 
remanded.  Judgment  mereed. 
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JOHN  p.  CLARE, 


Ih'thx  Cottbt  or  Affbai^  "Sxw  Tobk,  Jaituabt  29,  1874 

'     /      ','*'''  [BeperUd  in  66  Am  Torifc  RqtatU,  U.] 

.  I  '.,'.;     Afpku,  from  Jadgment  of  tbe  general  term  of  the  Supreme  Court 
■'  f    I      In  the  Third  Judicial  Department,  affinobg  a  judgment  of  the  County 
Court  of  Washington  Coontf,  in  favor  of  plsintiEF,  entered  upon  a 
verdict. 

This  action  was  upon  a  promissory  note  against  defendant,  u  liu 
dorser.  The  note,  when  indorsed  by  defendant,  was  as  follows :  —  i 
"  »I75.  Whitkhaij,  N.  T.,  Nov.  27, 1868,   ' 

"  ■  after  date,  I  promise  to  pay  Wm.  McGrath,  or  bearer,  tlT'flj 

at  S.  D.  Ljlhdon."  ) 

After  the  indorsement,  the  note  was  delivered  to  the  maker,  who,! 
before  the  delivery  thereof  to  the  payee  (phunliff ),  filled  the  blanks  by ' 
inserting  "  six  months "  as  the  time,  and  "  The  National  Bank  of  I 
PouUney"  as  the  place  of  payment,  adding  also  the  words  "with 
interest."  The  conrt  directed  a  verdict  for  pbuntiff,  which  was  ren- 
dered accordingly,  ' 

A.  H.  T<3mMTt  tor  the  appellant.  A  material  alteration  of  a  bill  <x 
note,  without  authority  or  oonsent,  will  discharge  a  prior  indorser. 
Edwards  on  Bills,  {  9fi,  and  oases  dted.  The  unauthorised  addition 
of  the  words  "  with  interest "  is  such  ft  material  alteration.  Wood- 
worth  V.  Bank  of  America,*  Clnte  v.  Small,*  Dewey  t>.  Keed,*  Miles  «. 
Starr,*  Waterman  v.  Yoee,*  Warrington  v.  Eariy,*  Holmes  v.  Trumpet 
Fnlmer  t>.  Seits,'  HofCmer  v.  Wenrioh,*  Konata  v.  Kennedy,**  Oarrard 
t>.  Haddan,**  Britton  v.  Dierker.'*  This  is  so,  although  the  alteraUon 
was  made  without  fraudulent  intent.  Fay  v.  Smith.**  The  indorse- 
ment  in  blank  gave  no  authority  to  add  the  words  "  with  interest." 
Edwards  on  Bills,  92;  Bank  of  America  v,  Woodworth,*  Boyd  v. 
nrotherson,**  Bruce  ■>.  Wesoott,"  Clute  «.  Small,*  Nam>  v.  Fuller,"  EiU 

1  19  J.  B.  891.  i  n  Wend.  288.  «  40  Birb.  21. 

«  2BaIl«7,$6e.  *48Ue.Wl  •  23  E.  A  3.763. 

T  22  Hkh.  iZJ.  >  68  P*.  2S7.  •  82  Fk.  <2S. 

'-*e8Fft.l87.  u  67  Fa.  82.  UMHo.HI. 

u  1  AIL  «77.  1*  10  Wend.  M.  »  8  Bub.  874 
u  U  Wrod.  874. 
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then  V.  Place.*  Plaintiff  is  not  a  bona  fdo  holder.  Conley  v.  Grnnt,* 
Meoh.  Bank  t>.  TX)Qglau.*  The  question,  whether  tliera  iras  an  antbop- 
ity  to  add  the  words  "  with  interest,"  should  have  been  submitted  to 
thejnry,  Chitty  on  Cont.,  786,  and  oases  cited;  Edwards  on  Bills, 
96 ;  Bmoe  v.  Wesoott,*  Henick  t>.  Malin,*  Doyd  r,  Brotherson,'  Bank 
of  America  v.  Woodworth,*  Bishop  t.  Chsmbre,*  Taylor  v.  Mosley.* 

X.  S.  Jetsup,  for  the  respondent.  Plaintiff  was  a  bona  fide  holder 
4^  the  note.  Tan  Dneer  v-  Howe.**  The  holder  of  the  note  was  an- 
tborized  by  implied  authority  to  fill  up  the  blank.  Kitchen  v.  Place,' 
Mitchell  «.  Culver,''  Heoh.  and  F.  Bank  v.  Sohnyler.'*  A  prini:ipal  who 
places  his  i^nt  in  a  position  to  commit  a  fraud  should  suffer,  rather 
than  a  bona  fide  holder.  MoWilliams  v.  AlaaoD,**  Chemung  Co.  Bank 
e.  Bradner,**  Day  v.  BannderB,'*  Griggs  o.  Howe."  Defendant  is  e»- 
topped  from  denying  liability  or  alleging  i^unst  a  bona  fide  holder 
that  the  alteration  is  a  forgery.  Kitchen  v.  Place,*  Van  Dnzer  v. 
Howe.** 

Chubcu,  C  J.  The  ruling  of  the  learned  judge  at  the  circuit  in! 
directing  a  verdict  for  the  pluntiff  cannot  be  sustuned.  When  the! 
note  was  indorsed  by  the  defendant,  and  delivered  to  the  maker,  thet 
only  blanks  in  it  were  the  time  and  place  of  payment.  These  blanks! 
the  maker  had  an  implied  authority  to  fin  up  by  inserting  any  timel 
and  place  he  chose ;  but  be  had  no  aothority  Xa  make  any  material  I 
alteration  in  the  note.  The  note  was  perfect  in  other  respects.  The{) 
addition  of  the  words  " with  interest"  int,>reased  the  liability  of  the 
indorser;  and  the  maker  had  no  more  right  to  add  those  words  than 
he  had  to  increase  the  sum  for  which  the  note  was  given  by  adding 
the  amount  of  the  interest  to  it  for  the  time  the  note  had  to  run.  The 
defendant  might  have  been  willing  to  confer  unlimited  authority  aa  to 
the  time  of  payment.  The  longer  the  time,  the  less  would  be  the 
present  liability ;  and  in  no  event  could  the  liability  exceed  the  sum 
qwcified.  He  never  coold  be  made  liable  for  more  than  tl75;  while 
ao  authority  to  add  interest  might  render  him  liable  for  double  that 
amount.  The  General  Term  affirmed  the  judgment  upon  the  authority 
vi  Tan  Doserv.  Howe.**  In  that  case,  an  acceptance  was  delivered  to 
the  drawer  of  a  bill,  with  the  amount  left  blank,  which  the  drawer 
filled  np  vitii  a  larger  amount  than  was  agreed  upon  between  him  and 
tba  acceptor;  and  the  court  very  properly  held  that  a  bona  fidehoX&ti 

>  41  Barb.  468.  *  SB  H.  B.  278.  ■  SI  Conn.  170. 

•  8  Barb.  ST9.  »  82  Wend.  894  •  10  Weod.  08. 

t  19  J.  R.  801.  ■  8  C.  £  F.  56.  «  S  C.  &  P.  278. 

»  21  N.  T.  681.  "  7  Cow.  88&  »  7  Cow.  338  a. 

I*  II N.  T.  2»1.  U  41 N.  T.  088.  »  i  Kern,  847. 
■  81  BaA  100. 
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conld  reoorer  the  amoant.  The  indorsement  and  delivery  to  the  maker 
of  ft  blank  note  carries  with  it  an  aathority^  to  fill  op  the  note  for  anj 
nmoont.  In  the  langnage  of  Lord  Mansfield,  "  The  indorsement  of  a 
blaok  note  is  a  letter  of  oredit  for  an  indefinite  anro."  Russell  e.  Lang- 
ntnffe.  Bnt  this  weH-settled  principle  does  not  reaoli  this  case.  Here 
the  amount  of  the  note  vas  fixed  ;  the  note  tras  not  blank  in  respect  to 
the  amount.  It  is  only  the  blank  portions  of  the  note  which  may  beU 
filled  Dp.  We  have  been  referred  to  no  anthority  which  would  author- R 
ise  tbe  maker  to  insert  the  words  "  with  interest  **  to  the  note.  Kitchen 
V.  Place  >  merely  decided  that  the  holder  of  a  note  might  insert  a  place 
of  payment  after  the  word  "  at "  in  a  blank  space  left  for  that  parpose. 
Bnt  in  that  ease  the  oonrt  say  that,  if  the  word  "  at"  had  been  erased, 
the  note  woald  have  been  complete  without  filling  the  blank.  Uitcheli 
V.  Culver  and  Meohaoios'  and  Farmen'  Bank  v.  Schuyler*  were  cases 
where  the  date  was  supplied.  In  the  first  ease,  the  day  of  the  month 
was  left  blank,  and  in  the  last  the  date  was  omitted.  The  court  held 
that  filling  in  the  day  of  the  month  in  the  one  case  and  adding  the 
date  in  the  other  were  authorized  by  the  delivery  of  the  paper  tlins 
defective.  These  oases  are  pressed  upon  us  as  analogous,  because  it 
is  said  that  a  not«  is  perfect  without  any  date;  and  it  was  urged  in 
one  of  these  cases  that,  therefore,  the  addition  of  a  date  was  an  altera- 
tion. The  court  answered  this  suggestion  by  saying,  "  The  defendant 
must  have  contemplated  the  addition  of  the  note  before  the  note  was 
to  be  passed,  for  it  was  payable  at  the  Mechanics'  and  Farmers'  Bank. 
It.  is  believed  to  be  the  invariable  custom  of  banks  to  discount  no  paper 
without  a  date."  The  omission  was  r^;srded  as  a  blank  which  might 
be  filled  up.  It  was  suggested  by  the  counsel  for  the  pldntifE  that  in- 
terest is  Dsually  added  after  the  place  of  payment;  and  that  element 
being  left  blank  authorized  the  addition  of  these  words,  in  connection 
will)  the  place  of  payment.  This  is  not  tenable.  It  is  not  a  universal 
custom  for  notes  to  bear  interest.  Agmn,  it  is  not  essential  nor  uni< 
vereal  to  insert  interest  after  the  place  of  payment.  If  it  waft,  the 
words  t  with  interest "  have  no  connection  with  the  place  of  payment. 
They  relate  to  the  amonnt  to  be  paid ;  and  an  authority  to  fill  a  blank 
for  the  plaoe  of  payment  does  not  include  or  involve  an  authority  to 
insert  interest.  There  was  no  blank  to  be  filled  up  for  the  insertion  <if 
an  obligation  to  pay  interest.  The  insertion  of  those  words  was  an 
alteration  of  the  note  as  it  existed  when  indorsed  and  delivered  to  tho 
maker,  and  it  was  material ;  and,  unless  some  authority  oan  be  shown 
besides  the  circurostance  of  the  delivery  of  the  note  to  the  maker,  it  ii 
m^'aUd  as  agunst  the  indoraer, 

>  41  Bub  US.  ■  7  Cow.  SM,  and  boIk 
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The  rale  that "  whenever  one  of  tvo  innocent  parties  mnit  suffer  by 
Ae  Mta  of  the  third,  he  who  has  enabled  snch  third  penon  to  occasion 
the  loM  mnat  Bostain  it,"  ix  not  applioable,  for  the  reason  that  the  in. 
doner  did  not,  in  «aj  legal  aeiiBe,  enable  the  maker  to  make  the  altera- 
tion.  He  indorsed  a  note  for  a  speciflc  earn,  whioh,  as  we  bore  seen, 
conferred  do  authority  upon  the  maker  to  change  or  alter  it.  If  it  did, 
indorsera  woold  oocapy  a  perilons  position.  An  indorsement  of  a  nota 
of  11,000  would  authorize  the  maker  to  change  it  to  $10,000.  It  mat- 
ters not  whether  the  amount  is  lar^  or  small,  the  principle  in^~olvod  it 
the  same. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  oosta  to 
abide  tbe  event. 

AH  oonenr.  Judgment  reverted.^ 
I 
' ■^  H(    I.  L:    ^^f  , 

THE  MABINB  NATIONAL  BANK,  Apfblust,  v.  TH£  NA-  \ 
TIONAL  CITT  BANK,  Rbspohdbitt. 

In  thb  Coitbt  ov  Apfbals,  Nbw  Yoke,  Notbkbbb,  1874.  , 

[Btparted  m  60  NeuYark  RtparU,  07.] 

Appbal  from  order  of  the  general  term  of  the  Saperior  Court  of 
the  city  of  Ner  York,  reversing  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  the  report  of  a  referee.    (Reported  below,  4  J.  ft  S.  470.) 

This  action  was  brought  to  recover  a  sum  of  money  alleged  to  have! 
Deen  paid  by  plaintiff  to  defendant  by  mistake.  { 

The  facts,  as  found  by  the  referee,  were  in  substance  as  follows :  On ' 
the  first  day  of  December,  1869,  Lunt  Brothers,  merchants  in  New  ' 
York,  gave  to  a  stranger,  in  exchange  for  twenty-five  dollars,  a  check  ^ 
for  that  amount,  drawn  upon  plaintiff,  payable  to  the  order  of  Henry  \ 
Smith.  On  the  next  day,  a  person  called  upon  Derippe  &  Co.,  gold  | 
brokers  in  New  York,  stating  that  he  wished  to  buy  some  gold  for  ; 
Lunt  Brothers,  and  asked  the  price  of  t3,334  gold  in  currency :  n 
memorandum,  giving  the  amonnt  as  S4,079.06,  was  delivered  to  him. 
Soon  after,  he  retnmed  with  the  check  above  mentioned,  which  hid 
been  altered  by  erasing  the  date,  payee  and  amount,  and  inserting  date 
December  2, 1869,  payee  Derippe  is  Co.,  amount  94,079.96.  Derippe 
de  Co.  sent  the  che<i  to  plaintifi's  bank  tor  cerUfioation,  and  upon  pre- 

1 

1  Holhnd  *.  Hsteh,  11  lod.  40T ;  Brace  n.  WMtcott,  3  Baib.  874,  aeeord. 

Coof.  FrntlDD  r.  Shauklin,  U  B.  Hon.  U{  HolUnd  s.  Batch,  IC  Oh.  8t  4U] 
9pltkr  ».  JauMS,  82  Ind.  aO%  MB.  —  Es. 
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■entaUon  it  was  dvlj  certifie<: ;  and,  tbereapon,  Derippe  A  Co^  without 
notice,  ftud  being  ignorant  of  the  alteration,  and  reljring  apon  tlie  cef 
tiflcatioD,  gave  to  the  said  person  the  sum  of  $8,384  American  gold, 
receiving  in  paTment  the  certified  check.  Derippe  A  Co.  indorsed 
the  check ,  and  deporited  it  the  same  da^  in  the  defendant's  bank  with 
which  they  kept  an  account.  Their  account  was  overdrawn  to  an 
amount  less  than  the  amount  of  said  altered  check,  at  the  time  of  tlie 
deposit  of  the  check,  and  that  deposit  made  their  acconut  good.  PlaiS' 
tiff  paid  the  check  to  defendant  on  the  morning  of  the  8d  of  Decem- 
ber, 1869,  and  on  the  same  day,  and  immediately  after  discovering  the 
alterations,  notified  defendant  thereof,  oBerei  to  return  the  check,  and 
requested  repayment  of  the  amount.  Defendant  refused  to  repay  the 
same.  I^iunti^  when  it  certified  and  paid  the  check,  and  defendant, 
when  it  received  the  check  on  depout  and  received  payment,  believed 
it  to  be  a  genuine  check.  > 

The  referee  found,  as  oondusions  of  law,  that  plaintiff  did  not 
guarantee  the  genuineness  of  the  filling  up  of  the  check  by  certi^ng, 
and  so  was  not  estopped  f^m  showing  the  alteration,  and  was  enti- 
tled to  judgment  for  die  amonntpaid.  Judgment  was  entered  accord- 
ingly. 

Waldo  JButchins,  for  the  appellant.  When,  in  consequence  of  a 
mutual  mistake  of  fact,  one  party  has  received  the  property  of  another, 
he  roust  refund.  Kingston  Bank  v.  Ettinge.*  The  certificatiou  of  a 
check  by  a  bank  imposes  upon  it  no  greater  liability  than  is  incurred 
by  the  acceptance  of  a  bill  of  exchange.  Farmers'  Bank  t>.  B.  and 
D.  Bank,*  Barnes  e.  Ontario  Bank,*  Meads  v.  Merchants'  Bank,*  Irving 
Bank  v.  Wetherald,*  Merchants'  Bank  v.  State  Bank.*  The  accep- 
tance of  a  bill  of  exchange  is  not  an  admission  or  a  certificate  that 
the  body  of  the  bill  is  genuine.  Bank  of  Commerce  v.  Union  Bank,' 
Nat.  Bank  of  Commerce  ».  Nat.  M.  Banking  Ass'n,'  Espy  v.  First  Kat. 
Bank  of  G.,*  Goddard  «.  Merchants'  Bank,"  Jones  v.  Ryde,"  Smith  v, 
Mercer ; "  Story  on  Bills,  33  262-264.  A  drawee  who  hss  paid  a  bill 
believing  it  to  be  genuine,  whereas  it  has  been  frandalently  altered, 
can  recover  the  amount  paid,  if  the  drawer's  signature  remained  gen- 
uine. Nat.  Bank  of  Commerce  r.  Nat.  M.  Banking  Ass'n,*  Bank  of 
Commerce  v.  Union  Bank,'  Espy  v.  E^t  Nat.  Bank  of  C*  Defend- 
ants not  having  had  title  to  the  ohet^  plaintiff  can  recover  back  the 
money  piud  on  it.    Bank  of  Commerce  v.  Union  Bank,**  Canal  Bank 


140N.T.8W. 
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•  19  M.  T.  162, 16B. 
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V.  Bank  of  Albany,*  MoBride  v.  Farmen*  Bank.'  Defendants  were 
not  bona  _fide  holders  of  th«  obeok  for  Talne.  Coddington  v.  Bay, 
Stalker  v.  McDonald.  The  aooeptor  of  a  bill  epeaks  only  to  the  geo- 
ninenesB  of  the  drawer's  ugnatnre.  Bank  of  Commerce  v.  Union 
Bank,*  Canal  Bank  v.  Bank  of  Albany,*  A  party  who  indoraei  a 
fin-ged  oheok  and  pvea  it  onrrenoy  mnst  bear  the  loea.  Bank  of  Cvio. 
meroe  v.  Union  Bank,*  Canal  Bank  f .  Bank  of  Albany.* 

Win.  Henry  Amoux,  for  the  respondent.  The  eertifioation  by 
I^untiff  was  an  ori^nal  undertaking  to  pay  the  oheck,  and  hound  it 
to  an  innocent  holder.  Meads  r.  Merchants'  Bank,*  Naaean  Bank  t>. 
Broadway  Bank,*  WiJIete  v.  Piunnix  Bank,*  Clre  and  Marine  Bank  v. 
B.  and  D.  Bank,^  First  Nat.  Bank  r.  Leach,'  Merohante*  Bank  v.  State 
Bank,*  Cooke  v.  State  Nat,  Bank.**  Certification  that  a  oheck  is  good 
is  equivalent  to  payment  SroiUi  v.  Miller,"  MoECleroy  t>.  So.  Bank," 
Vlrst  Nat.  Bank  v.  Leaoh.  Plaintiff  is  estopped  by  its  own  acts  from 
denying  the  validity  of  the  check  in  qaestion,  for  the  amount  and  to 
the  payee  therein  expressed.  Mo  Williams  v.  Mason,"  Con.  Nat.  Bank 
f).  Nat.  Bank  of  Commerce,"  lickbarrow  v.  Mason,**  McNeil  v.  Tenth 
Nat.  Bank,"^  McKleroy  v.  So.  Bank,"  Van  Dozer  v.  Howe,"  Ronaies  o. 
Alston,"  Hilts  v.  Barnes,"  Cooke  r.  State  Bank,"  Hem  v.  Nichols.** 
Plaintiff  by  delay  in  commencing  this  action  lost  the  right  to  prosecnto 
defendant,  and  its  only  right  of  action  was  against  the  payees  of  the 
oheck.  Story  on  Agency,  §  800 ;  Paley  on  Agenoy,  388-891 ;  S  Chitty 
on  Com.  and  Mannf.,  21S;  2  Llverm.  on  Agency  [ed.  1818},  2S0, 
261.  Pluntiff  had  no  rif^t  of  action  against  defendant  withont  re- 
turning or  tendering  said  check.  Waterlo  v,  De  Witt,"  Duffield  t> 
Ellea,"  Brown  v.  Brown* 

Per  Curiam.  In  order  to  snst^n  the  judgment  of  the  general 
term,  the  defendant  must  make  ont  that  it  has  parted  with  its  money 
in  reliance  npon  some  assertion  of  the  plaintiff  in  respect  to  the  check, 
and  which  tbe  plaintiff  is  therefore  bound  to  make  good.  The  whole'] 
question  is,  What  did  the  plaintiff  assert  ?  Upon  this  question  we 
agree  with  the  views  expressed  by  the  learned  referee.  When  a  check 
b  presented  for  certification  to  a  hank  on  which  It  is  drawn,  the  pur- 
pose is  to  asoertun,  with  oertunty,  what  the  bank  alone  can  know ;  and 

1 1  Hill,  ssisao.  1  H  N.  r.  4GCMM.  ■  8  N.  T.  28a 

<  a  N.  T.  U8.  ■  M  Bub.  S48.  *  3  Dner,  180,  111. 

T1BN.T.13L  >e3N.T.360.  •lOWaU.ett. 

»  10  WaU.  IIEl  u  4s  N.  T.  171,  ITS.  "  14  L*.  An.  4Sa. 

»  SI  N.  T.  2U.  H  GO  IT.  T.  676.  »  2  T.  B.  70. 

>•  U  N.  r.  839;  n  21  N.  T.  Ul.  "  A  Ala.  207. 

>t  11  N.  H.  SSfi.  »tS  N.  T.  IIG.  a  1  Salk.  298. 
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that  is,  whether  the  drawers  of  the  check  have  fauda  sniBoient  to  mem 
it;  and,  further,  to  obtain  the  engagement  of  the  bank  that  th'.M 
funds  shall  not  be  withdrawn  from  the  bank  by  the  drawers  of  the 
oheok.  To  this  extent  the  knowledge  of  the  bank  must,  of  neceautj, 
enable  it  safely  to  go,  in  the  way  of  assertion ;  and  its  own  power  over 
its  own  funds  will  suffice  to  protect  it  aa  to  iu  obligation.  But  if  the 
doctrine  contended  for  in  opposition  to  this  view  is  correct,  and  the 
certifying  bank  is  bonnd  to  warrant,  not  only  the  genuineneas  of  the 
drawers'  signature  and  the  sufficiency  of  their  credit,  but  alao  the  gen- 
uineness of  the  check  in  all  its  parta,  inolading  the  specification  of  the 
amount  to  be  paid,  and  the  names  and  Identity  of  the  payees,  then 
obviously  there  must  ooour  an  immediate  and  complete  change  in  the 
modes  of  doing  bneineM,  which  would  defeat  and  practically  put  an 
end  to  the  oae  of  certified  checks.  For  no  bank,  under  such  a  role, 
could  safely  certify  a  check  without,  in  the  first  Instance,  investigating 
its  origin  and  history  by  inquiry  of  its  makers  and  payees.  The 
burden  of  such  inquiries  oould  not  be  home  without  interfering  with 
or  iutermpting  the  other  necessary  business  of  the  bank,  and  the  prac- 
tice of  certifying  oheoks  would  have  to  be  abandoned,  or  a  staff  of 
inquirers  instituted  in  every  bank  specially  charged  with*these  duties. 
It  is  plun  that  banks,  in  self -protection,  would  be  compelled  to  refuse 
altogether  to  certify  checks,  and  that  this  convenient  and  useful  in* 
veolion  of  modem  business  would  come  to  an  end.  The  mischief 
would  arise  from  charging  the  banks  with  a  knowledge  that,  in  the 
nature  of  things,  they  cannot  possess.  With  their  respouBibility 
limited  to  the  facts  within  their  knowledge,  the  practice  imposes  no 
burden  upon  banks,  and  aubaerves  the  convenience  of  commertM. 
No  construction  ought  .to  be  put  on  acts  in  the  usual  course  of  busi- 
ness, which  will  impose  upon  the  parties  interested  the  necessity  of 
immediately  altering  it.  For,  as  the  question  is,  necessarily,  what  did 
the  parties  mean,  we  cannot,  without  violent  construction,  attribute 
to  them  a  meaning  so  burdensome  that  it  will  necessitate  a  change  of 
the  usual  way  of  doing  business.  Such  a  meaning  we  know  they  can- 
not have  entertuned.  We  have  been  referred  to  various  expressions 
in  different  oases,  stating  in  quite  poutire  and  general  terma  the 
obligation  of  banks  upon  certified  checks.  Farmers'  Bank  v.  Batch- 
ers' Bank,*  First  Kat.  Bank  t>.  Leach,*  Cooke  v.  State  Nat.  Bank  of 
Boston.*  These  are  to  be  construed  with  reference  to  the  facts  disdoaod 
in  the  cases.  In  snob  cases,  the  question  has  been,  in  various  fortos, 
whether  the  bank  oertifying  a  check  could  defend  Itself  upon  the 
{Tonnd  of  want  of  authority  in  die  oertifying  officer,  or  that  tltt 
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drawer  had  not  fands.  These  being  fMtt  within  the  knowledge  of 
the  certifying  bank,  it  wM  necessarily  preolnded  from  dispating  iti 
oertifioate.  Bat  there  ia  no  groand  of  reason  or  authority  for  extend- 
ing the  rule  to  matters  not  being  especially  within  the  knowledge  of 
the  certifying  bank,  snoh  as  those  which  fonn  the  ground,  in  this  cose, 
3n  vhioh  the  bank's  claim  of  immanit^  rests. 

The  order  of  the  general  tenn  granting  t  new  trial  should  bu 
reversed,  and  the  judgment  entered  on  the  report  of  the  referee 


All  eonoor.  Order  reventd,  andjvdgment  aceording^,^ 

. 'y\'UldjL.\u  <X  -ii^MiiJ-t-     ■■  ■■ 

2^.t■:c      :(    Ci^'^.V/  -frc   liJcr 
WILLIAM  a  TO WNE  ».  LKTVife^Alfe./"'/^  '''^^  C^*^  '  .' .' :<- 

Iir  TBB  SUFBBKB  JuSICUL  COUBT,  MjLSBjUIBUSBTTS,  MJlBGB  7|  8,^ 

AHD  14,  1876;  Fbbbuabt  2,  1877.      ,    .'.,\£-;'fi    S  ^  :< .  . 
[flaporfMf  n  us  VanaebiHCb  il^Mrti,  B7.I       dX   ^'  ^'^'^    'Kit.     .  ''  v'-' 
ComvAOT,  by  an  indorsee  against  Lewis  Rioe  and  William  J.  HaroUl  -.  i  ' '  /  ( r  ^  - 
son  aa  makers,  with  a  count  agtunst  lUoe  as  indorser,  of  the  foUowingJlWrfj^  |  .  -^  .j  / 
instrument,  signed  "Lewis  Rice,  Wm.  J.  Barolson,  ReoeiTera,"  and  I  ^^    .     ,  ,. 
indorsed  "  Lewis  Itioe,  Receiver."  t " ,  ,    ■""'"'    ' 

«$ll,620^lft,  BosTow,  July  1, 187S,     j'-''',-f-\' 

"Four  months  after  date  we  promise  to  pay  to  Lewis  lUoe,  Be-    - '• 
oeiver,  or  order,  eleven  thousand  five  hundred  twenty  -^  dollars,  for  I  / ' '  '    ' ' 
value  received,  with  interest  at  the  rate  of  two  per  cent  per  month  \ 
after  due,  having  deposited  with  the  holders  as  ooUaterai  security,  \ 
with  authority  to  sell  the  same  at  the  broker's  board,  or  at  public  or  \ 
private  sale,  at  his  option,  on  the  non-performance  of  this  promise, 
and  without  notice,  twenty-three  (28)  receivers'  certificates  of  in- 
debtedness 91,000  each  of  the  Alabama  and  Chattanooga  Rulroad." 

■  Amotioiifbr  iMrgQnMntwHii>ade,biit  dsnlcd.    Theoptnlon  of  the  coart  npoa 
lUs  motloB  hu  been  omitted. 

WhilB  p.  ConUDenua  Buk,  U  N.  T.  816,  aetard. 

Tb«  d«ci«[on  in  the  principal  cue  inrolred  two  propotittoiw,  rii. ;  flnt,  that  oii.- 1 
wbo  accaptt  %  ni«ed  bill,  or  certUei  a  ralaed  chock,  i«  not  llabie  upon  tlie  accept-  \ 
aoce  or  earttllcation  ereo  to  an  innocont  holder  (or  valm ;  •ecoDdlj,  that  a  drawee  I 
wbo  ha*  paid  a  nliad  bill  or  oheclc  to  aa  innocent  holder  Ar  tbIiu,  maj  reeorar  the  ! 
nanejr  eo  paid,  a*  being  a  payment  made  wider  a  miitake  of  lact.  Thii  eocond  b 
pt«fKMltion  U  aMerted  alao  in  Bedington  v.  Woodi,  U  Cal.  4oa ;  Third  Nat.  Bank  ■>.  I 
Alten,  W  Ho.  eiO ;  Bank  of  Commeroe  v.  Union  Bank,  8  Conut.  280 ;  Cltj  Bank  v.  \ 
Itat  Bank,  46  Tex.  203 ;  in  which  oaaae  then  wa*  no  acceptanoe  or  certification,  and 
In  Bank  td  Commerce  v.  IfaL  Bnlldlng  AMOciatlon,  U  N.  T.  211,  where  tite  amount 
k  Om  bill  wai  altered  after  acoeptanoe.  —  Ed. 
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The  writ  was  only  terred  on  lUoe,  whose  answer  oontuned ;  lat,  a 
general  denial ;  2d,  that  the  inatnuneiit  declared  on  was  not  a  n^o- 
tioble  promiatory  note ;  8d,  that  it  was  made,  ezeonted,  and  delWerad 
in  the  oitj  of  New  York,  and  was  roid  nnder  the  nBory  laws  of  that 
State. 

At  the  trial  in  the  Superior  Coart,  before  Wilkinson,  J^  the  defend- 
ant Bice  contended  that  the  inatmment  declared  on  was  not  a  n^o 
tiable  promisBory  note,  and  that  he  waa  not  penonally  bound  thereon, 
aa  hia  signature  was  that  of  a  receiver  only,  bat  the  jndge  ruled  other- 
wise- 
It  appeared  that  the  defendants  were  reoeivers  of  the  Alabama  and 
Chattanooga  Railroad  Company,  appointed  by  the  United  States  Cii- 
euit  Court  in  Alabama,  and  were  engaged  in  operating  and  oqmpping 
it,  and  in  borrowing  money,  to  be  used  upon  the  railroad,  upon  thnr 
notes,  with  certificates  of  indebtedness,  issaed  under  the  order  of  atdi 
court,  pledged  as  collateral  security. 

The  defendant  Rice  was  allowed,  against  the  plaintifTe  objection,  to 
•how  that  the  note  in  suit  was  actually  a  Kew  Tork  contract,  made 
and  given  there,  and  to  impeach  it  for  alleged  nenry  under  the  statutes 
of  New  Tork,  which  were  put  in  evidence.  He  also  introduced  evi- 
dence tending  to  show  that  he  resided  in  Boston ;  that  the  note  in 
■dit  was  executed  and  delivered  in  New  Tork  in  renewal  of  three 
notes  then  due  and  payable  in  Kew  Tork ;  and  that  it  was  dated 
•*  Boston  "  for  the  purpose  of  avoiding  the  oanry  law  of  New  York. 

The  pluntiff  introduced  evidence  tending  to  show  that,  althongfa\ 
the  note  in  suit  was  made  in  New  York,  it  waa  agreed  th»t  it  should  1 
be  dated  at  Boston,  and  that  it  should  be  a  HasaachTisetts  oontraotl 
■abject  to  Massachusetts  laws ;  and  that  the  plaintiff  took  the  note  aaJ 
Bccnrity  for  a  debt,  before  maturity  and  without  knowledge  of  the  <nrJ 
enmetances  under  which  it  waa  made.  \ 

The  Judge  ruled,  as  matter  of  law,  and  under  the  statutes  of  New 
York,  which  were  introduced  in  evidence,  that  the  note  waa  absolutely 
void  on  the  ground  of  usury,  both  as  against  the  original  party  and 
any  innocent  holder,  for  value,  and  before  maturity,  and  that  Uie 
plaintiff  could  not  recover  against  the  defendant  Rice,  either  as  mak«r 
cr  indoTSer,  and  directed  a  verdict  for  the  defendant ;  and  the  plaiiH 
tiff  allied  exceptions. 

Jt.  J>.  Smith,  for  the  defendant. 

A,  A.  Hanntjf,  for  the  pltuntiff.* 

>  A  porboD  ^  tbe  cam  reUtbiK  to  ■  qoMdon  of  pmoedim  ha*  lM«n  oattte^ 
Hfalher  with  a  Matmnent  of  the  polntt  mads  hj  tbe  plilotifl  to  meet  tbe  deteooe  of 
HOI?.— Ed. 
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I>sTBiTB,  J.  The  note  in  snit  was  mado  and  delivered  in  New  Fork, 
altbongh  there  wsa  e\-idence  that  it  vaa  dated  at  Boston  with  the 
intent  that  it  shonld  be  «  MasBachnBetta  contract.  The  consideration 
for  it  wa»  three  Bimilar  notes  payable  in  the  city  of  New  Tork,  whioh 
had  booome  dne,  and  npon  which  a  rate  of  interest  nsnrious  ander  the 
laws  of  New  York  had  been  resenred.  There  waa  no  further  ooand- 
eration,  and  upon  it  also  a  nflarioos  rate  of  interest  was  reserved.  Dy  I 
the  statntes  of  New  York,  all  oootraats  hj  which  a  greater  rat«  of  itt  1 
tereet  than  that  allowed  by  law  is  taken,  reserred  or  agreed  to  be  I 
tskeo,  are  void.*  If  we  treat  this,  between  the  original  parties,  as  a  J 
New  York  transaction  in  all  its  parts,  and  deem  that,  as  between  them, 
the  validity  of  the  contract,  as  affected  by  the  legality  of  the  trans- 
action upon  which  it  is  founded  and  in  which  it  took  its  inception  as 
a  contract,  must  be  determined  by  the  law  of  the  State  where  the 
transaction  took  place,  there  still  remains  the  question  whether  the 
pldntifE,  who  offered  evidence  that  he  bad  purchased  this  note  in 
Boston  in  good  futh  and  for  fall  value  before  maturity,  is  so  affected 
by  those  circumstances  that  he  cannot  recover. 

If  notes  are  void  because  tainted  with  usury,  they  are  ordinarily  80^', 
in  the  hands  of  an  innocent  indorsee,  the  law  operating  npon  and.) 
attainting  the  contract  itself,  attaching  thereto  the  oonseqneDoes  of.  ' 
the  tll.egal  act.  Bowyer  v.  Bamptou ;  Lowe  v.  Waller ;  Bridge  v.  Hub- J 
bard,*  Kendall  v.  Robertson.* 

The  defendant  seeks,  as  against  an  innocent  purchaser  in  Ua0sa«\ 
chusetts  before  maturity  and  without  notice,  to  falsify  and  oontradiot  \  \ 
the  note  signed  by  him,  by  proving  that,  although  dated  at  Boston,  \  , 
where  it  wonld  be  valid  notwithstanding  the  amount  of  interest  re-  1  ' 
served,  it  was  actually  made  in  New  York,  for  the  purpose  of  then  ' 
proving,  by  the  statutes  of  New  York,  that  it  is  void.  Unless  he  can  | 
be  admitted  to  show  that  it  was  thus  made,  he  cannot  avail  himself  of  ; 
the  defence  which  he  desires  to  maintain.  No  case  to  whioh  we  have  i 
been  referred,  cr  which  we  have  been  able  to  find,  goes  so  far  at  to  • 
permit  such  prool  t-* 

It  is  contended  on  his  behalf  that  Bayley  v.  Taher,*  is  precisely  in 
point  and  deciuve  of  this  question.  We  do  not  so  consider  It  It 
was  there  held,  where  a  statute  of  this  State  had  enacted  that  promis- 
sory notes  of  a  particnlar  description  made  or  issued  after  a  oertain 
day  shoDld  be  utterly  void,  that  it  was  competent  for  the  makers,  in 
in  action  brought  against  them  npon  notes  bearing  date  before  such 
day,  to  prove  that  they  were  in  fact  made  and  issued  subsequently. 
The  ground  upon  which  that  decision  rests  is,  that  as  the  tegislatore 
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had  declared  notes  so  made  or  issued  to  be  void,  an;  other  lemit 
wonld  operate  to  practically  furnnl  the  statate,  the  potloy  of  wbicb 
had  been  deterrained.  The  case  goes  so  far  as  to  hold  that  i£,  by  tlw 
law  of  Hassachnsette,  sooh  a  contract  as  that  in  suit  was  void  if  m*de 
here,  it  might  be  shown  by  proof  Uiat,  although  apparently  made  m 
another  State,  where  such  a  contract  would  be  valid,  it  was  actnally 
made  here. 

This  is  quite  a  different  propoution  from  holding  that  it  may  be 
■hown  that  a  contract,  apparently  made  here,  and  valid  if  so  nude^ 
may  be  shown  to  have  been  made  elsewhere,  for  the  purpose  of  tikea 
proving  that  it  would  be  void  by  the  laws  there  existing.  In  the  flift 
case,  the  defendant  is  not  estopped,  because  the  Itx  loci  is  to  be 
enforced,  and,  for  reasons  of  public  policy,  he  may  di^  his  own  ill^ 
gality,  even  against  those  innocent  of  any ;  in  the  latter  he  is  estopped, 
because  no  reasons  of  public  policy  require  a  tribunal  to  permit  a  party 
to  contradict  the  Instrument  he  has  signed,  in  order  thus  to  enstun 
foreign  laws,  of  which  it  has  no  Judicial  knowledge,  nntil  they  are 
proved  to  it  as  facts,  where  by  so  doing  injustice  would  be  done  to  an 
innocent  party. 

Jordaine  v.  Lashbroke '  is  the  leading  case  npon  the  subject  of  the 
right  of  a  party  to  a  bill  of  exchange,  to  show  that  it  was  made  in 
violation  of  law.  The  bill  purported  to  be  dat«d  at  Hamburg,  but 
was  actually  made  in  London,  and,  when  so  made,  reqmred  a  stamp, 
for  want  of  which  it  was  void.  It  was  there  held,  that  the  &ot  that 
the  lull  was  made  in  London  might  be  proved,  in  order  that  so  ready 
a  means  of  evading  the  English  revenue  laws  might  not  exist  Tc 
the  same  effect  are  Staadmaa  v.  Duhamel,*  and  Abraham  v.  Dnboia.* 
Had  tfae  bill  been  sued  in  Hambni^,  the  courts  of  that  (uty,  tuder  no 
obligation  to  enforce  the  English  revenue  laws,  might  properly  have 
held  that  the  defendant  was  estopped  by  the  date  he  had  affixed  to 
the  bill  from  showing  that  it  waa  made  at  another  place,  where  by  a 
local  statute  it  was  void. 

There  is  evidence  that  this  note  was  intended  to  be  a  Maaaachusetts 
note,  and  bore  date  of  Boston,  in  this  State ;  that  it  is  signed  and 
indorsed  by  the  defendant,  a  reudent  of  this  city ;  and  that  the  plain- 
tiff here  purchased  it  for  value  and  in  good  faith.  If  aach  prove  to 
be  the  facts,  the  defendant  should  not  be  permitted  to  show,  for  the 
purpose  of  vvoiding  the  note,  that  he  made  it  in  Kew  Tork.  If  it  Is 
what  it  purports  to  be,  it  is  good  against  any  defence  of  osary.  Is 
ordei  to  aid  in  enforcing  a  different  system  from  our  own,  the  de> 

1  7  T.  S.  Ml.  ■  1  a  B.  88a  ■  4  C^mp.  SBO: 
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tendant  should  not  be  allowed  to  show,  to  th«  injary  of  an  innooeBt 
part^,  that  it  ia  not  what  it  parports  to  be. 

We  have  not  deemed  it  necessary  to  inqaire  whether,  tinder  the 
St.  of  1868,  e.  242,  the  defence  of  usury  can  properly  here  be  made,  as 
we  are  of  opinion,  upon  the  ground  abore  stated,  that  the  learned 
judge  waa  in  error  in  ruling,  under  the  statutes  of  New  York  in  evi- 
desoe,  that  this  note  was  absolutely  void  on  the  ground  of  nsary,  as 
agunst  an  innooent  holder  for  valne  who  bad  here  porobased  it  biifoM 
maturity,  and  that  there  could  be  no  recovery  by  him. 

We  have  discussed  this  question,  assuming  the  instrument  in  snit  to 
be  a  Degotiable  promissory  note.  It  was  mled  at  the  trial  that  it  was 
io.  While  no  exception  to  this  ruling  is  brou^t  before  us,  the  qnes- 
tion  has  been  discussed,  and  must  necessarily  be  now  oonsidered,  as  it 
would  be  superfluous  to  send  the  case  back  for  a  nfiw  trial  if  it  is  to 
be  disposed  of  upon  the  principles  which  would  govern  it  if  the  orig. 
in&l  parties  were  the  parties  to  this  suit. 

The  instrument  sued  on  is  a  promise  to  pay  a  definite  snm  of  money 
at  a  specified  time,  and,  as  it  is  payable  to  order  and  indorsed  by  the 
payee,  must  be  considered  a  negotiable  promissory  note,  unless  this 
oharaoter  is  altered  by  that  which  follows  the  promise.  An  additional 
rate  of  interest  is  provided  for  if  the  note  shall  not  be  met  at  mato- 
rity ;  but,  as  the  sum  to  be  paid  is  still  definite  and  payable  absolutely, 
this  cannot  affect  the  negotiability. 

The  note  contains  also  an  addition,  which  is  a  recital  of  the  fact 
that  oertain  certificates  have  been  deposited  as  collateral  seonrity  for 
the  payment  of  the  note,  of  the  terms  upon  which  they  have  been 
deposited,  and  upon  which  they  may  be  disposed  of  by  the  holder, 
who  has  received  them.  A  statement  that  collateral  security  has  been^ 
iepoaited  for  the  performance  of  the  promise  contained  in  a  promis-| 
Bory  note  is  a  recital  only  which  does  not  affect  its  negotiability.  Wise ! 
tt.  Charlton ;  Fancourt  v.  Thome.'  Nor,  when  the  statement  annexed  *. 
contuns  also  a  recital  of  the  terms  upon  which  the  deposit  was  made,  ^ 
should  it  have  that  effect.  It  affords  evidence  by  which  the  oontraot  j 
might  be  shown,  bat  the  right  to  dispose  of  the  collateral  seourity  ia  | 
not  derived  therefrom,  but  from  the  contract  which  was  made  with/ 
the  depoutary  of  snch  security.  Such  a  recital  does  not  render  thel 
amount  to  be  paid,  the  time  when,  or  the  person  to  whom  payable, 
UDoertfun.  If  it  did,  undoubtedly  the  instrument  would  jiot  be  :i  zie-\ 
gotiable  promissory  note.     Ilolton  e.  Dugdale,'  Stults  r.  Silva.  ' 

The  only  contract  as  to  collateral  seourity,  recited  in  this  note, 
nJatee  to  what  shall  be  done  after  the  note  becomes  due,  if  it  ia  un- 

1  0  q.  B.  811  ■  4  B.  4  Ad.  610. 
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pKid.  If,  BM  bettrecQ  tfae  maker  and  ibe  ori^n&l  holder  wbo  reoeived 
Uto  oollateral  security,  there  has  been  any  payment  before  the  note 
beowne  due,  by  the  receipt  of  sumg  colleot«d  upon  the  seonrity,  that 
cannot  affsct  one  to  whom  the  note  baa  been  traoeferred  before  matu- 
rity, without  notice.  It  will  have  been  done  in  piirsnanoe  of  some 
agreement  which  doea  not  appear  on  the  face  of  the  note,  and  of 
which  therefore  he  had  no  notice.  He  is  entitled  to  occupy  the  aame 
|M>eition  that  he  wonld  if  the  holder  of  a  negotiable  note  in  the  radt 
Bary  form  had  received  a  sum  which,  aa  between  himaelf  and  tba 
maker,  ebould  be  applied  to  the  note,  and  had  afterwarda  tnmafeired 
h  to  him,  without  notice  and  hefbra  maturity. 

Nor  does  the  fact,  if  thia  note  is  unpaid,  that  the  amount  dne  after 
maturity  will  depend  upon  the  aotion  of  the  holder  of  the  collateral 
•ecnrities,  by  reaaon  of  hia  option  to  sell  and  realize  such  securitiea, 
and  will  thna  be  uncertiuB,  deatroy  its  negotiable  character  before 
maturity,  ^ter  a  negotiable  note  baa  become  dne,  it  ia  atill  trana- 
ferable,  although  It  has  lost  the  great  characteriatio  which  givea  value 
to  it  aa  oommeroial  paper.  The  purchaser,  altbongb  he  may  sue  upon 
it  in  bis  own  name,  then  receives  it  with  full  notice  of  all  defects,  and 
subject  to  every  equitable  defence  which  the  pronusor  may  make 
agiunst  the  promisee.  If  the  note  embodies  a  promise  to  pay  money,! 
definite  as  to  time,  person  and  amount,  it  is  not  the  less  negotiable,  \ 
because,  if  unperformed  at  maturity,  certain  collateral  aecorities,  the  I 
proceeds  of  which  will  then  be  applicable  to  the  note,  may  be  realized,  I 
•nd,  when  realized,  will  affect  the  amonnt  which  will  thereafter  be  i 
due  on  it. 

The  oaae  of  Arnold  v.  Bock  River  Valley  Rtulroad,  goes  mucii 
further  than  we  are  required  to  do,  in  holding  the  instrument  aued  on 
to  be  a  negotiable  promissory  note.  The  instrument,  there  held  to 
be  such,  contained  not  merely  a  recital  of  the  foct  that  collateral 
aecarity  had  been  given,  and  of  the  terms  upon  which  it  had  been 
given  but  itself  furnished  the  authority  by  which  the  bolder  (who 
was  n^t  the  promiaee),  could  dispose  of  it,  prescribed  the  mode  in 
which  h<  should  convert  it  into  money,  and  deGned  the  extent  of  the 
maker's  liability,  after  the  security  should  have  been  availed  of. 
Whetber,  if  the  contract  aa  to  the  collateral  security  and  the  sale  of 
it  had  been  made  by  the  instrument  sued  on,  it  could  still  be  treated 
aa  a  promissory  note,  need  not  now  be  decided.  The  only  contract 
made  by  it  is  a  contract  to  pay  the  money  promised,  and  it  ia  not 
altered  or  modified  by  that  which  is  recited,  but  continues  to  be  aa 
•baolute  promise  to  pay  to  the  person  named,  or  his  indorsee,  a  definite 
■am  at  a  fixed  time.    It  was  therefore  correctly  ruled  at  the  tnal,Ui«t 
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the  promifle  oonUined  ia  the  initniment  wu  to  be  treated  u  a  iiego> 
liable  promissory  note. 

It  was  also  oorreotly  ruled  that  the  fact  that  the  defendant  wu  the 
reoeiver  ot  a  oorporation,  and  so  deaoril>ed  bimaelf,  would  not  pravent 
faia  I>eing  sued  iodividiully.  The  oontraot  was  his  own,  and  the  word 
"  rooeiTor "  annexed  to  hU  name  was  a  detcriptio  pertonut  merely. 
fUe  0.  Eldridge.1 

Upon  the  gronnd  heret(rfore  oonudered,  as  to  Ae  defence  of  nsory, 
ttw  .S«Mpfion«  <m  mukriHtd 
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,    .    ,  b^TBB^SlFFBKlfE   CODST,  FEIOrBTLTAinA,   OOTOBBB  18,  l87&. 
;   "'  '■  ^      f  '  •'-■      ■'•  '^  *■■'''   •■/  (fiqwleii  in  TO  Paoujfcmoo,  87ft] 

' '  '  ' .  UnoBx  Agnew,  C.  J.,   Shanwood,  Williams,  Hercnr,  Gordon, 

'  ■  '  ■•      Paxwn,  and  Woodward,  JJ. 

Error  to  the  Court  of  Commoti  Pleas  of  Erie  County,  of  October 
.  ^  ■  [:,'.■^  ■  W  November  term,  1874,  No.  186.  . 

ThiBiraSBO  action  of  asaumpiit  broaght  Jannary  SI,  1878,  byW. 
'  .    W.  Keed  i^ai^t  T.  H.  Brown,  npoa  the  following  note :  —  ' 

'     "''    '■  '        ■*''  "  North  Kabt,  April  3d,  1872. 

'  '         '.       .    '   ■    "Six  montbs  after  date,  I  promise  to  pay  to  J.  B.  Smith  or 
,        ,.     order  TWO  HUNDRED  AND  FIFTY  DOLLARS 
.'    for  value    received,  with  legal   interest,  without 
•  .'■'■.     <■''  .defalcation  or  stay  of  exeontion. 

,  ':\   .^   ■/''  '■'  «T.  a  Browk,"     I 

.  ■^  ■'  '"   .  Indorsed,  "J.  B.  Smith,  without  recourse."  | 

"■'•  The  case  was  tried  April  24th,  187^  before  Vincent,  P.  J. 

The  pluntiff  gave  the  note  in  evideooe,  and  testified  that  be  faadi 
bought  it  from  the  payee  for  ('220,  which  he  paid  in  cash.  He  testi-l 
fied  further  that  he  had  received  the  note  honafi^  and  rested,  I 

The  defendant  then  offered  to  prove :  — 

"  That  the  paper  he  signed  bad  been  altered  since  so  ugned,  without 
bis  knowledge  or  ooosent,  and  that  it  was  obtained  from  him  by  frandl 
of  the  payee ;  also,  to  show  what  took  place  between  Smith,  the  pnyee,| 
and  himaelf  at  the  time  the  note  was  made ;  niso,  to  aho^  that  the 
paper  in  suit  is  but  the  part  of  an  agreement  entered  into  between 
himself  and  one  J.  B.  Smith,  purporting  to  constitute  the  defendant 
an  agent  to  sell  *  Hay  and  Harvest  Grinders  *  in  North  East  and  Har- 
bor Creek  townsbipe,  in  the  county  of  Erie,  and  that  the  paper  making 
him  such  agent  has,  since  it  was  signed  by  him,  been  out  in  two  withr 
out  his  knowledge  or  oonaent,  so  as  to  make  the  part  in  evidence  read 
as  a  promissory  note  for  |250,  and  that  a  large  part  of  the  original 
Instrument  was  cut  off,  and  that  the  paper  in  suit  is  not  the  whole  of 
the  paper  signed  by  defendant,  nor  in  the  shape  in  which  he  signed  iti 
but  when  signed  by  him  waa  as  follows,  to  wit :  — 

'NosTH  East,  AinO  td,  ISTS. 
8lxuMith*«flnd«t«,IptamlMtoii>jJ-B.8mith«t  b«»ra  flftj  dolUn  wban   I  tdl  bj 
Mdir  TWO  HUNDRED  AND  FIFTT  D0LLAB3  vorth  of  Iby  uid  Hanmt  GriDden, 
,.  fgr  Tslua  received,    with    legal    InUnit,    without  *pp«Bl,     *nd    also     wlibonl 

n  or  ataj  of  uucotlas. 

'T.  H.  Baowi^  AcantforHajrftHaiTMtOriBdui." 
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The  plaintiff  objected  to  the  offer,  because,  admitting  it  all  to  be 
troe,  it  did  not  oonetitate  a  defence  to  the  note  in  hands  of  an  inno- 
cent pnrohaser  for  value,  before  maturity ;  and  it  was  n«t  alleged  that 
the  plaintiff  is  not  sooh  a  parchawr,  nor  that  there  was  any  gnilty 
knowledge  on  part  of  the  pliuntiff  in  this  case  before  purchase  jf  tbo 
paper. 

[The  paper  was  dirided  by  antting  throngh  between  where  th« 
asterisks  are  placed.] 

The  offer  was  rejected,  and  a  bill  of  exceptions  sealed  for  the  d9> 
fendant. 

The  court  ohai^d  :  — 

**  There  is  no  evidence  impeaching  this  paper  as  a  note  in  the  handa 
of  the  plaintiff,  and  your  verdict  therefore  must  be  forthe  pliuntiff  for 
tbe  amoant  of  note  and  interest." 

The  verdict  was  for  the  plaintiff  for  t280.64. 

The  defendant  took  a  writ  of  error,  and  assigned  the  rejection  of 
bis  offer  of  evidence  and  the  obai^  of  the  court,  for  error. 

W.  Senaon,  for  plaintiff  in  error.  A  note  once  issued  and  then 
altered  is  void  altogether.  Master  tj.  Miller,  Fay  v.  Smith,'  Wade  r, 
WithingtoD,*  Cock  v.  Coxwell  ;*  Smith's  Lead.  Cas.  934.  Cutting  the 
oontraot  into  two  pieces  rendered  the  whole  contract,  and  hence  the 
part  held  by  the  plainti^  alMolutely  void  as  against  the  maker.  2 
Parsona,  Notes  and  Bills,  680-682;  Chitty  on  Bills,  182;  Wheelock  v. 
Freeman,*  Wade  v.  Withington,*  Fay  v.  Smith,'  Bruce  v.  Wesleott,* 
Dewey  v.  Reed,"  \azro  v.  Fuller,'  Warrington  «.  Early,'  Stephens  v, 
.Graham,*  Jardine  v.  Payne,"*  Benedict  v.  Cowden  ;  "  Story  on  Notesj 
I  408 ;  Byles  on  BUls,  §S  254,  256. 

F.  F.  Mara/tall,  for  defendant  in  error,  cited  Phelan  v.  Moss,''  Gar- 
rard V.  Haddan." 

Mb.  Jusncx  Shabswood  delivered  the  opinion  of  the  court,  No- 
vember 4tb,  1875. 

The  learned  counsel  for  the  plaintiff  in  error  hoi  appealed  to  us  to 
i<eeoDBider and  overrule  Phelan  v.  Moss"  and  Oarrard  r.  Haddan," since 
followed  in  Zimmerman  p.  Rote."  We  mean,  however,  to  adhere  to  '^ 
those  cases,  as  founded  both  on  reason  and  authority,  and  as  settling  I ' 
•  principle  of  the  utmost  importance  in  the  law  of  negotiable  securi- 1 
ties,  liiat  principle  is  that,  if  the  maker  of  a  bill,  note,  or  check, ' 
iMuas  it  in  snch  a  condition  that  it  may  easily  be  altered  without  \[ 

1  1  AIUd,  4TT.  *  1  Allen,  G61.  •  2  C,  M.  &  B.  Wl. 

*  U  Pick.  16G.  *S  Barb.  874.  *  40  Barb.  16. 

1  U  Wmd.  ST.  >  3  B1.  ft  B.  768.  •    7  S.  A  R.  606. 

"  1 B.  ft  Aa.  071.  >■  40  N.  T.  896.  u  17  P.  F.  Bnlth,  sa 

»  17  P.  F.  Smith,  6S.  **  »T.V.  Smith,  US. 
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detection,  he  is  liable  to  a  bona  fitU  holder  who  takes  it  in  the  umuin 
oonrse  of  business,  before  mstarity^.    The  maker  ought  surely  not  to  i 
be  discharged  from  his  obligation  by  reason  or  on  account  of  hia  owbU 
negligence  in  executing  and  issuing  a  note  that  invited  tamperingl'. 
vitb.    These  cases  did  not  decide  that  the  maker  vonld  l)e,bound  to  11 
a  bonajlde  holder  on  a  note  fraudulently  altered,  however  skilful  thati ! 
alteration  might  be,  provided  that  he  had  himself  used  ordinary  care  i 
and  precaution.      He  would  no  more  be  responsible  npon    such  an/,' 
altered  instrument  than  he  would  upon  a  skilful  forgery  of  his  hand>il 
writing.    The  principle  to  which  I  have  adverted  is  well  expreased  in[| 
the  opinion  of  the  court  in  Zimmerman  v.  Rote.'    *'  It  is  the  duty  of 
the  maker  of  the  note  to  guard  not  only  himself  bnt  the  public  against 
frauds  and  alterations  by  refusing  to  sign  negotiable  paper  made  in 
Buoh  A  form  as  to  admit  of  fraudulent  practices  upon  them,  with  ease 
and  withont  ready  detection." 

But  would  the  facts  offered  to  be  given  in  evidence,  and  rejected 
by  the  court  below,  have  brought  this  case  within  the  line  of  their 
decisions?  We  think  not.  In  Phelsn  «.  Uoss  and  in  Zimmerman  v. 
Bote,  the  party  signed  a  perfect  promissory  note,  on  the  margin  or 
ondemeath  which  was  written  a  condition  which  as  between  the  par- 
ties was  a  part  of  the  contract  and  destroyed  its  negotiability.  But  it 
could  easily  be  separated,  leaving  the  note  perfect,  and  no  one  would 
have  any  reason  to  suspect  that  it  had  ever  existed.  In  Garrard  e. 
Haddan,  the  note  was  executed  with  a  blank,  by  which  the  amount 
might  be  increased,  without  any  score  to  guard  against  such  an  altera- 
tion. In  all  these  cases,  the  defendants  put  their  names  to  what  wen 
on  their  face  promisaory  negotiable  notes.  In  the  case  before  us  on 
the  defendant's  offer,  he  did  not  sign  a  promissory  note,  bnt  a  contract 
by  which  be  was  to  become  an  agent  for  the  sale  of  a  washing-machine. 
It  was  indeed  so  cunningly  framed  that  it  might  be  cut  in'two  parts, 
one  of  which  with  the  maker's  name  would  then  be  a  perfect  nego- 
tiable note.  Whether  there  was  n^ligence  in  the  maker  was  clearl^' 
a  qnestion  of  fact  for  the  jury.  Tlie  line  of  demarcation  between  the| 
two  parts  might  have  been  so  clear  and  dbtinct  and  given  the  instru- 
ment BO  unusual  an  appearance  as  ought  to  have  arrested  the  atten- 
tion of  any  prudent  man.  But  it  may  have  been  otherwise.  If  there 
'was  no  negligence  in  the  maker,  the  good  fiuth  and  absence  of  n^li- 
genoe  on  the  part  of  the  holder  cannot  avail  him.  The  alteration  was 
a  forgery,  and  there  was  nothing  to  estop  the  maker  from  alleg^jig  and 
proving  ib  The  ink  of  a  writing  may  be  extracted  by  a  chemical  pro- 
WM,  ao  that  it  is  impoadble  for  any  bnt  an  expert  to  detect  it ;  bnt 

iSIF.T.Smltb,»l. 
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Borelf  in  snoh  s  case  it  cwDot  be  pretended  that  the  holder  oan  rely 

apoa  bis  good  faith  and  diligence.    We  think,  then,  that  the  evidfiaW 

offered  by  the  defendant  beloir  ahonld  hare  been  received.  I 

Judgment  rwentd,  and  ventre /aoteu  de  nooo  moanUL 


CUc- 


LOTHSIANA  NATIONAL  BANK  t>.  CITIZENS'  BANK.     ' 

Is  TH«  SuPaSMX  COITBT,  LODIBUNA,  Fkbbuabt,  18T6.    '    '     ' 
[fUpitrUd  in  8  Ctntral  Law  Jaarwd,  220.]  \  ' .'  '   '  '  ' 

LoDSLHie,  C.  J.     From   Superior  Diitrict  Conrt  for  tBe'  pariah 
of  Orleans.    This  soit  is  brooght  by  the  Lonieiana  National  Bank 
Bgunat  the  CStuena'  Bank  to  reoorer  the  amoiuit  of  a  check  diawn  by  '^ 
the  Bank  of  Mobile,  purporting  to  be  for  tventy.«eTen  hundred  dollars,  ^ 
bat  which  had  been  fraodnlently  raised  from  a  smaller  amount,  and 
jtaid  in  ignoranoe  of  the  forgery  by  the  Looisiaiia  National  Bank,  on 
which  the  check  was  drawn.    The  answer  of  the  Citizens*  Bank  is 
the  general  issne :  it  STers  the  check  was  deposited  in  the  Citiaens' 
Bank  by  and  for  aoooant  of  the  New  Orleans  Savings  lastitation, 
which  institution  is  called  in  warranty.    The  answer  of  the  Savings 
Institution  is  the  general  isane,  and  the  special  defence  that  the  Sav-  i 
ingg  Institution  took  the  oheok  on  deposit,  and  pud  oat  on  account  of  j 
it  upon  the  faith  of  the  oertifioation  that  it  was  "  good  "  put  upon  thel 
dieok  by  the  Louiaiana  National  Bank.    There  waa  no  diapnte  aboat| 
the  facta.    The  bill  of  exchange  or  check  waa  drawn  by  the  Bank  of 
Mobile,  bnt  the  amount  thereof  had  been  raised  from  t27  to  (2,700 
before  It  was  presented  to  the  Looisiana  National  Bank  of  New 
Orleans  for  oerUflostion ;  and  the  New  Orleans   Savings  Institntion 
and  the  (Stizeos'  Bank  reomved  and  paid  their  money  for  it,  after  the 
Lonisiaoa  National  Bank  bad  certified  that  it  was  "good." 

Wbo  mast  bear  tlie  lossf  We  do  not  consider  it  important  to 
determine  whether  this  be  a  check  or  a  bill  of  ezciiange.  In  the  oaae 
of  City  Bank  v.  Oirard  Bank,'  this  court  stud :  "  We  are  unable  to  dis- 
cover any  difTerence  between  the  obligation  to  pay  a  check  or  a  biU 
of  exchange.  Both  contain  a  request  from  the  drawer  to  the  drawee 
to  pay  a  sum  of  money  to  the  person  in  whose  favor  tlie  check  or  bill  is 
drawn.  A  check  drawn  in  New  Orleans,  on  London,  would,  in  our 
opinion,  be  a  foreign  bill." 

Mr.  Farsons  says :  "  The  obeok  ia  always  considered  in  England  as 

%  kind  of  inland  Ull  of  exchange,  and  this  langnage  ia  frequently 
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.adopted  by  Amerioan  Tiiters.  They  are  much  noed  here  lU  di awing 
from  ona  State  upon  houiea  of  deposit  in  another ;  and  small  sanu  ot 
money  are  freqaently  and  veiy  oonveniently  sent  in  this  way,  and  it 
bu  eren  been  suggested  that  these  oheoka  ars  foreign  billB,  and  as 
Buoh  snbject  to  protest  aad  damages."    Xotes  and  Bills,  Vol.  II. 

The  obligation  of  the  Loaisiana  National  Bank  to  jiiiy  w&b  the 
same,  whether  the  instrument  be  called  a  check  or  a  bilL  What  wi^ 
the  efFeot  of  the  acceptance  or  certification  of  the  Louisiana  National 
Bank  ?  Clearly,  it  created  an  engagement  of  the  bank  to  pay  the  I 
cheek,  and  the  bank  became  primarily  liable  to  any  innocent  holder  | 
thereof  for  the  debt,  which  it  had  certified  waa  "good."  J 

Mr.  Parsons  says :  "  It  is  qaite  common  in  this  country  to  present  a 
idtcck,  not  for  payment,  but  to  be  marked  and  certified  as  good,  .  .  . 
and  then  it  ciroulates  or  is  trwasmitted  as  cash.  Checks  are  often 
eertifled  as  good  in  England,  as  well  as  here,  and  are  then  used  and 
deposited  as  bills  of  the  certifying  bank.  This  marking  or  certifying 
is  called,  in  some  oases,  'aceptanoe,'  and  is  said  to  have  the  same 
effect  as  aoceptanoe."    Parsons's  Notes  and  Bills,  Vol.  II.  p.  74. 

The  counsel  for  plaintiff  says  the  general  rule  is  that  he  who 
pays  in  error  is  entitled  to  recover  back  the  money  so  paid,  and  he! 
.admits  the  exception  to  this  mle  in  favor  of  commercial  paper,  when 
the  drawee  has  paid ;  but  he  says  that  the  exception  applies  only  when! 
-the  signatare  of  the  drawer  is  forged,  as  the  drawee  was  bound  to  know| 
^e  signature  of  bis  correspondent  and  whether  he  had  funds,  and  tbai\ 
•be  guaranteed  nothing  else.  It  seems  to  us  that,  .tested  by  this  rule,' 
the  plaintiff  cannot  recover.  I,,,',^    '  -    i. .     ^    .    ■  ^^^  .,  ^ 

We  have  already  sud  that,  by  certifying  the  check  "  good,"  tho  bank 
bound  itself  primarily  to  bona  Jlde  subsequent  holders.  According  to 
the  srgument  of  the  plaintiff.  Its  aot  in  certifying  only  estopped  the 
bank  from  denying  the  signature  of  the  drawer  and  the  amount  certi- 
fied. That  is  al!  the  plaintiff  seeks  to  make  the  defendant  responsible 
for. 

It  is  the  signature  and  the  amount  of  the  check  which  give  it  value. 
It  is  of  no  conseqaenoe  by  whom  the  body  of  tho  instrument  was 
written.  It  often  happens  that  a  cheok  is  written  by  a  derk  or  thir^ 
person,  and  signed  by  the  drawer. 

Ona  of  two  innocent  persons  must  suffer  in  this  case:  it  would 
seem  but  just  that  he  whose  act  has  caused  the  loss  should  bear  it. 
Price  r.  Neal,  Bass  «t  alv.  Glive,  Smith  v.  Mercer.' 

By  certifying  the  check,  the  bank  bound  itself  to  pay  the  amounti 
which  it  said  was  good,  and  upon  this  obligation  alone  the  defendant 
parted  with  its  money.  t 
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-  The  Lonunaoa  Nadonal  Bank,  hj  ita  oaahier,  vrbte  across  the  faoe 
ol  the  check  "  good,"  "  Eng.  F.  Qftroia ; "  and,  with  this  oertifluation, 
the  check,  as  it  was  wheo  oertifled,  vu  acquired  by  the  defendant,  in 
dne  course  of  its  bnainess,  and  the  plaintiff  paid  it.  We  cannot  peis 
eeive  how  the  plaintiff  can  contend  with  any  semblance  of  right  that 
the  defendant  was  negligent  in  not  inquiring  from  the  Bank  of  Mobile 
if  the  chock  was  geanine.  If  this  inqoiry  had  to  be  made  by  any  one, 
it  seema  that  it  shonld  have  been  made  by  the  oerUfying  bank  before 
it  gave  currency  to  it,  and  lolled  snspieioa  and  stopped  inquiry  by  the 
respODBibility  of  its  certification  that  it  was  good.  In  the  case  of  the 
Merchants*  Bank  e.  State  Bank,  the  Supreme  Comt  e^d :  "  By  the 
law-merchant  of  this  country,  the  certificate  of  the  bank,  that  a  check 
is  good,  is  equivalent  to  acceptance.  It  implies  that  the  check  is 
drawn  upon  sufficient  funds  in  the  hands  of  the  drawee,  that  they 
have  been  set  apart  for  its  satisfaction,  and  that  they^  shall  be  so 
applied  whenever  the  check  is  presented  for  payment.  It^  an  under- 
taking that  the  check  is  good  then,  and  shall  continue  good ;  and  this 
agreement  is  as  binding  on  the  bank  as  its  notes  of  drculatlon,'  a 
certificate  of  deposit  payable  to  the  order  of  the  depositor,  or  any  other 
obligation  it  can  assume.  The  object  of  oertifyicg  a  check,  as  regards 
both  parties,  is  to  enable  the  holder  to  use  it  as  money.  The  trans- 
feree takes  it  with  the  same  readiness  and  sense  of  gecarity  that  he 
would  take  the  notes  of  the  bank.  It  is  available  also  to  him  for  the 
purposes  of  money.  Thns  it  continues  to  perform  its  important 
fcscbions,  until  in  the  course  of  business  it  goes  back  to  the  bank  for 
redemption,  and  is  extinguished  by  payment.  It  cannot  be  doubted 
tiiat  the  certifying  bank  intended  these  consequenoes,  and  it  is  liable 
accordingly.  To  hold  otherwise  would  render  these  important  secur- 
ities only  a  snare  and  delusion."  10  Wall.  647.  See  also  United 
States  Bank  v.  Bank  of  Georgia.* 

The  plaintiff  relies  upon  the  oases  of  IdoCall  v.  Corning*  and  Espy 
V.  Bank  of  Cincinnati*  as  conclusively  settling  the  right  to  recover. 
Neither  of  those  cases  was  like  the  one  under  consideration.  In  the 
ease  of  McCall  r.  Coming  ef  aL,  a  forged  draft  had  been  sold  to  Brit- 
ton  &  Co.,  who  transferred  it  to  Coming  et  al.  before  acceptance :  they 
had  parted  with  their  money,  not  on  credit  of  the  drawee's  aooepl. 
anoe,  bat  on  the  faith  they  had  in  the  drawer  and  the  payee  and 
indorser. 

In  the  case  of  Espy  there  was  no  written  certification  on  the  check. 

The  cashier  of  the  bank  had  verbally  told  the  clerk  of  Espy,  Heldel- 

baok,  A  Co.,  the  pay^e,  that  "  it  is  all  right ;  send  it  through  the 

dearing-hoose."    Jn  this  eoniieotion,  the  oonrt  used  the  foUowug  Ian* 
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gaage :  "  It  is  bIm  to  be  ooiuidered  that  the  bank  was  Dot  aaked  to 
certify  it  in  the  nanal  way  by  indoning  it  good,  and  that  the  party 
who  asked  inloimation  waa  the  one  whoce  name  waa  in  the  oheck  aa 
payee.  We  do  not  propose  to  decide  here  what  would  have  been  the 
legal  efieot  in  the  present  case,  if  the  bank  officer  had,  under  pradsely 
these  circumatsDoes,  been  requested  to  indorse  the  check  as  good,  and 
had  done  so,  affixing  his  Dame  or  his  initials  in  the  ordinary  way." 
IS  Wall.  pp.  618,  620.  This  extract  is  sofficiciit  to  show  that  tht 
question  inrolred  in  this  oaae  was  not  decided  in  £«py  v.  Bank  td 
CinoiDDati. 

The  plaintiff  abo  rdies  apon  the  oaae  of  the  Marine  National  Bank 
o.  Hie  National  CSty  Bank,  recently  decided  by  the  Cioart  of  Appeala 
of  New  York.  That  oaae  differs  from  the  present  osae  in  this ;  tbe 
party  who  had  the  check  oertifled  and  to  whom  subsequently  pay- 
ment was  made  waa  the  same  whose  name  was  in  the  cheok  as  payee. 
In  the  present  case,  the  Citiaens'  Bank  waa  not  a  party  to  the  check. 
See  also  the  oaaea  of  Farmers'  Bank  o.  Batchers'  Bank,'  First  Nation- 
al Bank  «.  Leaoh,*  Oooke  «.  State  National  Bank.* 

It  is  therefore  ordered  and  adjudged  that  the  jadgmeat  of  the 
lower  court  be  reTeraed,  and  that  there  be  judgment  in  favor  of  the 
defendant,  rejecting  the  plaintiffs  demand,  with  coata. 

Ms.  JuBTiOB  Wtlt  diaaenta,  and  reaerrea  the  right  to  file  hb 
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;/';,[((,''  iBENJAMIN    F.  SWEET,  RsspoHDMrr,  v.   GEORGE    OHAP- 
/ '. .    .  I  HAN,  IHPUADSD  WITH  REUBEN  J.  GREEN,  ApivLum. 
,\  ;    .  (  ,  Ih  thb  Sttpbshb  Coitbt,  Nbw  Tobk,  Araa  Tbbk,  1876. 
■  ?  ■    ^  ,  I  »  -'     -    .     [•■■■''       IBvltd  w  ^  Btm,  678.] 

'...'-'      Atoeal  by  defendant  Chftpman  fittm  a  judgment  entered  in  favor 
'  ' '   of  plaintiff  upon  a  verdict  directed  by  the  court  at  the  Onondaga  CSi<> 
enit,  held  in  January,  1874. 
-,    B.  H.  Tyler,  for  Uie  appellant. 
'  SandaU  A.Randail,  for  the  respondent, 

NoxoH,  3.  The  action  in  this  case  waa  npon  a  promissory  not 
'fie  answer  of  the  defendant  Chapman  denies  the  delivery  of  the  notel 
to  Oreen,  the  payee,  and  interposes  the  defence  of  uanry.  It  appearedj 
on  the  trial  that  the  defendant  Green  waa  the  agent  of  a  life  inaoranos 
company,  and  that,  on  the  20th  September,  1872,  he  solicited  the  de> 
'«ndant  Chapman  to  take  a  policy  of  insurance  of  $5,000  in  the  < 
>  U  N.  T.  13$.  *  tt  H.  T.  SU.  •  6i  N.  T,  lift. 
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panjr  >  and  that  the^  agreed  npon  tflrma,  provided  the  defendant  Chap- 
man passed  the  examination  of  the  doctor  of  the  oompan; ;  and,  for 
final  parent  of  premmm,  the  said  Chapman  wta  t/b  give  bis  note  for 
$180.88,  at  nine  raonthH,  That  thereupon  (according  to  the  evidenc^ 
of  Chapman)  he  signed  the  note  in  snit  for  the  said  anm  of  $180.68,1 
paTable  nine  months  after  date,  irith  interest,  to  the  defendant  GreenK 
or  bearer,  and  dated  the  said  note  20th  September,  1872 ;  and  that  heU 
let  the  defendant  Green  take  the  note  with  the  express  underatandingl 
that  it  was  to  be  of  no  effect,  and  not  be  binding  upon  him  nntil  he  i 
passed  the  doctor  and  received  the  polio^  of  insnranoe  from  the  oom-| 
puiy.  When  that  was  done,  he  was  to  be  bonnd  hy  the  note,  and  noti 
before.  The  defendant  Green,  a  witness  for  the  pluntiff,  states  that 
the  note  was  delivered  to  him  npon  the  condition  that  when  Chapman 
passed  the  doctor  the  note  was  to  take  effect ;  and  that  nothing  was 
■aid  abont  the  note  not  taking  effect  nntil  he  got  his  policy.  Chap- 
man states  the  policy  was  to  be  delivered  to  him,  or  sent  to  him  by 
mail  to  Hinmansville ;  that  he  had  never  received  the  policy,  and  had 
often  inquired  for  it  at  the  post-office  at  Hinmansville.  Green  states 
that  he  was  to  deliver  the  policy  to  Chapman,  or  have  it  sent  to  Doe- 
tor  Rice  for  Chapman,  Rice  being  the  medical  examiner  for  the  com- 
pany. Chapman  was  examined  by  RJce  on  the  28th  September,  1872: 
the  examination  was  satisfactory,  and  the  examiner  passed  him,  and  so 
oertifled  to  the  company.  In  October,  1872,  the  plaintiff  purehased 
the  note  in  suit  of  the  defendant  Green,  and  pud  him  therefor,  in 
cash,  the  fhll  face  of  the  note,  at  a  diaoonnt  of  teh  per  cent.  That 
when  he  pnrchased  he  knew  nothing  of  the  dronmstances  under  which 
Gh«en  reorived  it,  or  of  any  arrangement  or  i^reement  made  between 
the  defendants  in  relation  to  the  note,  and  supposed  it  was  a  good  and 
valid  note.  At  the  close  of  the  testimony,  the  counsel  for  Chapman 
Insisted  that  the  evidenee  showed  that  the  note  had  no  vitality  or 
inception  until  it  was  passed  to  plaintiff ;  and,  as  pldntiff  purchased  it 
at  ten  per  cent  discount,  and  the  eonditions  npon  which  the  note  wai 
banded  to  Green  never  having  been  performed,  the  note  was  nsurioiM 
and  void  in  the  hands  of  the  plainti^  and  requested  the  court  to  sub- 
mit the  question  to  the  jury.  The  court  decided  that,  as  the  plaintiff 
bad  purdiased  the  note  befoFe  it  became  due,  without  any  knowledge 
of  the  circumstances  under  which  it  was  obtained  from  defendant 
Chapman,  and  pud  a  bona  fltk  consideration  therefor,  it  was  a  valid 
note  in  his  hands,  and  not  obnoxious  to  the  defence  of  usury,  and 
refused  to  snbmit  the  ease  to  the  jury,  to  which  ruling  and  decision 
■nd  refusal  the  ooonsel  for  defendant  Chapman  excepted.  Under  the 
direction  of  the  ooort,  the  jury  found  a  verdict  for  tiie  plaintiff  for  the 
•mount  of  tbe  note,  iritb  interest. 
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The  rale  is  well  settled  thftt  if  the  pluntif^  tinder  the  ciroanutaucea 
oi  thia  cue,  had  paid  the  full  amoant  of  the  note  in  qoefttioa  to  Green,  I 
he  woold  hare  been  a  bona  JMe  parohaaer,  and  aa  snoh  protected  > 
agtunst  the  agreement  olaimed  by  Chapman  to  have  been  made  witb  I 
Green.  U 

The  important  qnestion  in  the  ease  is  as  to  the  time  the  note  had 
an  inception.  If  it  had  an  inception  at  the  time  it  wm  delivered  to 
Green,  or  at  the  time  Chapman  passed  the  examination  of  the  medical 
examiner,  and  before  the  sale  was  made  to  the  plaintiff,  then  the  rnU 
ing  and  deciuon  of  the  court  vaa  correct.  If,  however,  it  had  no 
inception,  and  had  no  existenoe  as  a  note  nntil  the  sale  to  and  purchase 
hj  the  pluntiff,  then  the  note,  upon  snob  porchase,  became  void  in  Uie 
hands  of  the  plaintiff  for  usury.  The  question  of  inception  and  as  to 
the  time  it  took  place  was  a  qneetion  of  fact,  upon  which  the  evidence 
was  conflicting.  That  qnes^on  of  fact  was  one  which  should  have 
been  submitted  to  the  jory.  It  was  the  vital  point  in  the  case,  and  it 
was  error  in  the  oourt  to  refnae  to  aubmit  the  same,  and  the  exception 
to  the  ruUng  was  well  talcen.  The  decision  upon  the  question  of  law, 
that  because  plaintiff  purohased  the  note  before  due,  without  koowl- 
edge  of  the  cireamBtanceB  under  vhich  it  was  obtained  from  Chap- 
man, and  paid  a  bona  Jide  consideration  therefor,  it  was  a  valid  note 
in  plaintiff's  hands  and  not  obnoxious  to  the  defence  of  usury,  is  erro- 
neous. The  error  consisted  in  overlooking  the  fact  of  inception.  It 
is  true,  if  a  note  is  executed  and  delivered  by  the  maker  to  the  payee 
ia  payment  of  a  debt,  and  stolen  from  the  payee  and  then  sold  to  an 
innocent  purchaser,  such  note  in  the  bands  of  the  purchaser  would  not 
be  subject  to  the  defence  of  usury  t  and  the  ruling  and  decision  of  the 
court  would  not  in  such  case  be  erroneous.  On  the  contrary,  if,  aa  inf 
the  case  of  Hall  v.  Wilson,'  the  note  is  stolen,  yriorto  a  deliverY  b'rt 
the  maker  to  some  person  as  evidence  of  a  subsisting  debt,  and  the^ 
sold,  the  note  takes  its  legal  inception *at  the  time  of  sale,  and  is  subjectl 
to  the  defence  of  nsnry  if  it  is  transferred  at  a  discount  greater  than  i 
that  allowed  by  law.  The  note  in  question  was  handed  to  Green  by 
the  maker,  and  as  between  the  parties  conditions  conld  be  impoeed 
that  it  shonid  have  no  vitaUty  until  the  condition  had  been  perfonned. 
Benton  v.  Martin,*  Lovett  v.  Adams.* 

The  mle  appears  to  be  settled  that  a  promissory  note,  to  be  the  snl^ 
Ject  of  sale,  must  be  an  existing  valid  note  in  the  hands  of  the  payee, 
and  given  for  some  actual  consideration,  so  that  it  can  be  enforced  be- 
tween the  Clonal  parties ;  and,  if  not  valid  in  the  hands  of  the  payees 
aannot  be  rendered  valid  by  a  sale  to  a  bona  Jide  purchaser,  at  a  rate 

iUBwb.6tt.  ■gSK.T.6T4,Ht.  •SVsMd.aBl. 
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Iff  istersat  exoeeSing  seren  per  oent.  Hall  r.  'WtUon,*  Hfdl  v.  Eam> 
mt,*  and  oases  rated;  Rapeljr*  «.  Andenon,*  Boaaange  t>.  Bobb,*  ClaA 
9.  SiaaoD,*  Catlin  v.  Onnter.*  The  oases  <nted  by  the  respondent  in 
Chapman  v.  Koee,^  Colson  p.  Arnot,*  do  not  affect  the  qaeatioa  in 
tbis  case.  After  the  argament  of  this  oaose,  the  attention  of  thit 
oonrt  was  called  to  a  copy  of  tiie  opinioD,  in  manaBOript,  of  the  oaae  of 
Eastman  o.  Shaw  (argued  in  the  CommisBion  of  Appeals  in  May,  1875^ 
and  not  yet  reported).  One  of  the  important  qnestions  in  that  cas» 
arose  as  to  the  time  of  inception  of  the  promissory  note  given  in  that 
ease,  vhich  had  been  aold  before  maturity  for  thirty-five  dollars  less 
than  the  amount  due,  and  payable,  by  the  terms  of  the  note,  to  a  party 
vholly  ignorant  of  the  oironmstances  attending  the  making,  considera- 
tion, and  delivery  of  the  note.  The  defence  interposed  waa  nsury,  and 
the  defendant  claimed  that  the  facts  as  to  the  delivery  of  the  note  and 
the  intent  to  deliver  should  be  submitted  to  the  jury ;  and  the  court 
having  ehaiged,  as  matter  of  law,  that  the  plaintiff  could  recover,  the 
oonrt  held  that  the  dedsion  of  the  General  Term,  granting  a  new  trial, 
was  correct,  and  affirmed  the  judgment  Upon  the  authority  of  that 
ease  and  oases  therein  dted,  and  npon  the  authorities  herein  referred 
to,  the  judgment  is  reversed  and  a  new  trial  granted,  coats  to  abide 
Ihe  event. 
MoLUK,  P.  J.,  and  Smm,  J.,  oononrred. 

^t^ment  reoerted,  new  trial  gratUed,  cottt  to  aiide  eoeiU.* 


ex  a  -/c $.7c- '^  ■'•'■^-  '■' 

CITIZENS'  NATIONAL  BANK  v.  WILLARD   RICHMOND, ''   '  '  ' 

Iv  TKX    SoFBm    JUDIOUI.   COTTBT,   MASSXCnUSBTTS,    OOTOBSB.  ..  _,.^  -  .  , 

6,  7,  1876. 

\Rtporttd  in  121  JfoMocAMett*  S^iarU,  IIO.] 

CosTBAOT  against  the  defendant  as  indorser  of  the  following  prom-: 

iBBory  note,  signed  by  Lni»iie  W.  Fond  as  maker,  and  indorsed  by  bim  i 

and  the  defendant :  —  j 

"  $600.  WoBOKSTaB,  H  us.,  Aug.  28, 187S.     / 

"Four  months  after  date,  I  promise  to  pay  to  the  order  of  myBelfj 

Ire  hundred  dollars  at  bank,  value  received.  I 


U  Barb.  648. 

*  S8  Bub.  S8S. 

•  4  mn,  488. 

WButhSTO. 

•  a  H.  T.  81S. 

•  U  N.  T.  H 

H  H.  T.  18T. 

<  S7  N.  T.  atis. 

«iK8ha»,S6K.T.6S2,« 
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The  oase  wax  ssbmiUad  to  the  Soperior  Court,  and,  after  jadgment 
for  the  deftndant,  to  this  ooart,  on  appeal,  on  ao  agreed  rtatement  of 
(Kita,  in  sabstanoe  ni  foUowi :  — 

On  Ang.  28, 1875,  Laoina  W.  Pond,  of  Worcester,  applied  to  thel 
defendant,  who. had  indorsed  notes  for  him  before,  to  indorse  the 
paper  in  snit,  which  then  was  written  end  read  as  above  set  forth. 
T)tfl  defendant  indorsed  the  note  for  Pond's  accommodation.  Pond 
thereupon,  hythe  use  of  chemicals,  rendered  invisible  the  words  "five 
hundred "  and  the  figures  "  500 "  in  the  note,  and  wrote  over  the 
same  the  words'*  two  thousand"  and  the  figures  '"^,000,"  resjreo- 
tively.  Pond  then  procured  the  pluntjfl  in  the  ordinary  course  of 
business  to  disconnt  the  note,  it  being  changed  as  aforesaid,  as  a  note 
for  $2,000,  and  the  plaintiff  did  so.  The  pliuntiff  and  its  officers  were 
entirely  innocent  of  any  frand.  Before  the  note  came  due,  Pond  was 
arrested  tnd  imprisoned  for  a  large  number  of  similar  transactions. 
The  plaintJF,  after  the  maturity  of  the  note,  applied  to  the  writing, 
which  aet  forth  the  amount  for  which  the  note  was  given,  a  solution 
of  nntgalls,  which,  as  had  been  proved  by  many  experiments,  would 
restore  any  writing  rendered  invisible  by  the  means  employed  by 
Pond,  and  tliis  application  revealed  that  the  change  had  been  made 
from  t&OO  to  $2,000.  No  other  alteration  had  been  made  in  the  note. 
The  defendant  was  present,  and  did  not  object  when  the  solution  was 
applied.  Wheu  the  note  became  due,  it  was  duly  presented  for  pay- 
ment, was  dishonored,  and  was  duly  protested,  at  the  demand  of  the 
plaintiff,  both  as  a  $500  note  and  as  a  $2,000  note,  and  the  defendant 
was  duly  notified  as  indorser;  two  notices,  one  treating  the  note  as  a 
$500  note  and  one  as  a  $2,000  note,  being  sent  him  and  received  by 
bim.  The  defendant  did  not  know  of  the  alterations  made  by  Pond 
in  the  note,  and  never  assented  thereto. 

W.  S.  S.  Sopkifu,  for  the  plaintiff.  Unlem  this  ease  can  be  die- 
tingnished  from  Draper  v.  Wood,*  it  would  be  useless  to  argue  that 
there  was  not  such  an  alteration  of  the  note  in  suit  aa  to  avoid  it,  so 
that  no  recovery  could  be  bad  by  the  pluntiff.  Bat  there  is  a  dia- 
tinction.  The  contract  entered  into  by  the  defendant  is  brought  out 
visibly,  as  the  facts  find,  unaltered  either  by  addition  to  or  soblrac- 
tion  from  its  terms  and  agreements.  It  waa  for  a  time  veiled  by  a 
frand  by  which  the  maker  soooeeded  in  obtaining  for  it  four  times 
more  than  its  face  and  value ;  but,  that  veil  removed,  the  indorser,  an 
original  promisor,  and  the  plaintiff,  the  original  holder  for  value,  meet 
each  other  on  the  original  contract  tmohanged.  The  defendant  loeea 
Boibing  that  he  did  not  voluntarily  and  for  good  consideration  risk 

>  lUlbM.  SUl 
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The  plunUff  shcmld  loee  do  more  than  the  extra  amonnt  it  ptii  for 
the  pifter,  by  reason  of  the  maker's  fraud,  oTer  and  above  what  the 
defendant's  original  contract  was  in  amonnt.  The  date  of  the  paper 
being  nnchanged,  the  protest  and  all  prooeedings  thereon  are  regular. 

F.  T.  Blackmer,  for  the  defendant. 

Bt  thx  CoiTBT.  The  defendant  never  made  the  note  for  $2,000^ 
which  was  the  only  one  that  the  pluntiff  accepted.  Fay  e.  Smith,*! 
Belknap  v.N'ational  Bank  of  North  Amerioa,*  Draper  «.  Wood,*  Woodi 
V.  Steele.*  JvdgmeMfor  tJui  d^endani  *     !  I 

1  1  Allen,  47T,  470.  >  100  Mwt.  S7«. 

•  112MaM.816.  •eWtlLSO. 

•Wood  >.Sle«le,«  WbU,  80;  T^v- Smith,!  Allea,477;  Draper  c.  Wood,  llS 
Hua.  Sll;  Holmw  p.  Tmnper,  2S  Udu  07 ;  Fnlner  >.  S«lto,  66  P»  SBT.aacorf. 
Otsbua  B.  OIllMpb  {Conrt  of  SMriw],  Jan.  37, 17H,  cwAn. — Bd. 
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I.  ,      ^  /       SECTION  Vf.—  OmlSmui. 

Pwr^Uuefor  Value  without  Notiee  —  ^MHtimuJ) 

/    .',   '       /.  7     .       r      / 

.1      t  yu^  ,    '  .'V.t         SMITH  r.  DE  WITTS. 
"   f  t  (  I  Ul  JfL   .■    \'',^g^  Kdto'b  Butch,  Eastbb  Tbem,  1826. 

y       '^  C  ^^-j'-    ,^  AMmiPBiT  by  the  iadonee  against  th*  aooaptor  ot  a  bill  of  fli- 
I  ,,(  L'l cU^.    t^aiige.    Plea,  non  aasumpait.    At  tli9  trial  before  Abbott,  C.  J.,  at 
;-,•-.■    '.        t^^  Middlesex  sittings  after  last  tema,  after  the  plaintiff  had  prored 
'  **  '  ..the  tunat  prima  fade  case,  the  defenoe  set  np  waa,  first,  that  tlie 

.  J  '  i.  ?  ^  -  T  f  ("v  defendant  had  aocepted  the  bill  withont  oonuderation ;  and,  seuond, 
'    '  that  it  had  been  deposited  by  the  defendant  in  the  hands  of  a  person 

- '~  '  ~  ^  named  Orosar  for  the  defendant's  personal  benefit,  bat  had  wrongfully 
been  indorsed  to  the  plaintiff.  The  faols  proved  in  evidence  for  the 
defendant  were  these:  The  defendant  had  placed  the  bill  in  the  handtf 
of  Crozar  for  the  pnrpose  of  getting  it  discounted  and  delivering  the 
money  over  to  him,  De  Witts.  Croiar  had  become  indebted  to  the 
pluntiff  for  goods  sold  and  delivered,  and  after  becoming  bankrupt 
went  abroad  with  the  bill  in  question  in  his  possession.  The  plaintiff, 
who  waa  ignorant  of  the  fact  of  Crozar  having  oommitted  an  act  fA 
bankmptcy,  followed  him  to  Paris  in  order  to  obtain  payment  of  the 
goods  which  he  had  sold,  and  there  obt^ned  from  him  the  bill  in 
question  in  satisfaction  of  the  debt.  Under  these  oircnmBtanoea, 
Uie  Lord  Chief  Justice  was  of  opinion  that  the  pluntiff  had  no  tjtley. 
to  sne  npon  the  bill.  His  lordship  said  that,  if  the  pluntiff  bad  sold  | 
Crozar  the  goods  upon  the  credit  of  the  bill,  it  would  have  made  a 
difference,  and  would  have  entitled  him  to  recover  ;  but,  inasmuch  as 
the  goods  had  been  originally  famished  to  Crozar  upon  his  own  per- 
sonal credit,  the  action  must  fail,  it  appearing  in  evidence  that  the 
Ull  had  been  given  to  the  latter,  not  for  his  own  benefit,  but  for  the 
benefit  of  the  defendant  from  whom  he  received  it.  The  plaintiff  was '< 
therefore  nonsuited.  '^ 

>  AltfaoDf  h  the  doctrine  of  "  pnrchate  fbr  valne  without  notice  "  it  pn^idimtlf  a 
doctrine  of  the  conrti  of  equltf ,  and  even  in  the  conrtt  of  common  Imw  it  not  c«t- 
Bned  to  G«Me  gOTemedbj  the  law-merchant,  It  hMDCTertbeleMaoqalrediuch  prom)- 
Muoe  in  It«  application  to  the  traufer  of  negotiable  feoaiitlM  that  It  hai  teened 
upedlent  ta  make  the  mbjectfof  "Yatw"  and  "NotlGe'  q^eclil  topic*  In  tUt 
n  of  oaiee.  —  Bn. 
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F.  FvUock  now  moved  for  a  rale  to  shoir  oaase  vrtiy  a  new  trial 
•honld  not  be  granted  on  the  gronnd  tbst  the  learned  jadge  bad 
erroneonaly  rnled  the  point  at  Niai  Priaa.  He  oontetided  that^  if  tbe 
plaintiff  conld  not  maintUQ  this  action,  it  would  be  carrying,  the  doo< 
trine  of  Gill  v.  Cabitt  to  an  nnreaaonable  extent,  and  to  an  extent 
highly  prejadicial  to  the  intereeta  of  commerce.  He  msigted  that  tlM 
plaintiff  most  be  oonaidered  aa  a  bona  fids  holder  for  valtuble  coin 
ndcration,  inaamooh  aa  he  receired  it  in  payment  of  a  debt  justly  das 
and  owing  to  him,  and  therefore  whether  the  aooeptance  was,  merely 
for  accommodation,  fraadulently  paid  away,  or  even  stolen  by  Croiai, 
eoald  make  no  differenoe  aa  to  hia  legal  title  to  sae  the  acceptor. 

Abbott,  C.  J.  The  facta  of  thia  case  lie  in  a  very  narrow  compaas. 
It  most  be  admitted  that  the  bill  was  accepted  by  the  defendant  with- 
out valae.  Croiar  had  it  at  one  time  from  the  defendant,  with  direo* 
tions  to  pay  it  over  to  a  third  person  for  the  ose  of  the  latter.  He 
contrivea  to  get  it  back  again  into  his  own  bands,  and  he  runs  away 
from  this  conntry  in  debt.  He  is  pnrsued  by  the  plaintiff,  to  whom 
he  owes  money.  The  pluntiff  finds  him  out  in  Paris,  and  gets  from 
him  all  the  securities  he  can,  and  among  others  this  bill.  It  cannot 
be  denied  that,  if  the  bill  was  accepted  for  valne,  the  plaintiff  oonld 
never  have  recovered  npon  it,  becanse,  Croaar  being  at  that  time  a 
'  bankmpt,  it  wonid  have  passed  to  bis  asngnees.'  Can  it  be  siud  that 
this  bill,  which  is  of  no  value,  inasmach  as  it  passed  from  the  defend* 
ant  without  consideration,  and  be  being  nnlawfally  deprived  of  it,  tbe 
plaintiff  has  a  right  to  sae  upon  it  and  place  himself  in  a  better  sitna- 
don  than  the  man  of  whom  he  received  it  ?  It  appears  to  me  that  it 
would  be  contrary  to  the  first  principles  of  natural  justice  to  say  that 
ibis  plaintiff  is  a  bona_fide  holder  for  value. 

HoLBOTD,  J.*  I  agree  that  if  this  bill  had  been  delivered  to  a  bona 
fide  bolder  for  valuable  consideration,  and  a  person  ignorant  of  the 
oiroumstancee  under  which  it  had  been  obtained  by  Crozar,  he  might 
•ne  the  acceptor,  notwithstanding  any  want  of  oonaideration  received 
by  bim.    But  the  argument  goes  a  great  deal  farther,  for  it  assumes 

>  BwwbU  it.  Ward,  1  AA.  260;  B*tion  o.  Goodwill,  12  Mod.  GOj  Hnkerton  «. 
Adams,  S  Eip.  611 ;  Thomuoa  v.  Freia,  10  Eut,  416;  WiUla  v.  Freemui,  13  Bm^ 
BCO;  Smilb  r.  Chandler,  8  Gi«t,  802  (MiUt),  aeoKd. 

Coal.  Willi*  •>.  Btuik  of  Gnglsnd,  4  A.  «  B-  91. 

Bj  the  EogUih  Bankrnptor  Act,  SI  A  SS  Tlct  e.  71,  }  IT,  the  propertf  of  the 
besknipt  T«tti  in  the  r^Utrw  "  Immediately  upon  tbe  order  of  ujjndlation  belnf 
made i"  bj  the  United  Stetet  Bankrapt  Law,  U.  B.  Her.  St  f  BOM,  the  bukmpt'a 
propert/  teiti  In  the  ■wignee  from  the  time  of  petition  filed.  According,  even  a 
pnrchaeer  for  Talne  irlthoat  notice  can  acquire  no  title,  to  negottable  paper  traaa 
Inred  by  a  faenkmpt  after  thete  reipectire  date*.  /■  n  I«ke,  S  BiM.  201 '  0  B.  K 
■.0.  — Ed. 

■  B«7l«7,  J.,  wai  abetat. 


Digitizecoy  Google 


«12  POIEIEE   AKD  AXOTHEB  V.   MOBEZB  BT  AL.      [OBAF,  IV 

that  Cronr  was  not  a  bankrupt  at  the  time  plaintiff  received  the  liUl 
Kow  at  that  time  Crozar,  asaaming  that  he  bad  poaaesaed  himaelf  of 
the  bill  rightfully,  had  no  authority  to  tranafer  a  right  to  the  pluntiff 
by  indora^menb.  The  pluntiff  oannot  be  in  a  better  aitnation  than  the 
pereon  from  whom  he  derived  title.  Aasaming  that  the  aaugneei 
might  hare  reoovered  it,  it  u  dear  that  the  pluntiff  had  no  title,  be- 
csoae  at  that  time  the  property  in  the  bill,  ii  Croaar  had  any,  vesteil 
in  the  aaaigneee.' 
LiTTLBOALx,  J.,  ooncarred.  Rvle  t^^^utd,' 

^  h.lli  di-l<i  .<;  ,1  c  '■■■  r'iiiii^ 

V  ^'Kit^UUitf;!  PomiER  Am  Amothbb  v.  MORRIS  ajw  Othsm. 
( t     i\l  a  i^f<.    CKC    a.      If  thi  QtrsBieB  Bekch,  Mat  8,  1858. 
'     ^    •{('(('    i    V  C^'  "^ )         [Rtporttd a  1  IFwUjr lUpcrter, MB.*] 
' ' '     '         ■\       This  waa  an  action  on  a  foreign  bill  of  exchange.    The  canse  via 
,        :    V*-'-^-  tried  before  Lord    Campbell   at  the  aittings  after  Michaelmas  term, 
.'  ■        and  a  rerdiot  taken  for  the  plaintiffa  aubjeot  to  a  apecial  oaae.    The 

-'  .      "      '     /    plaintiffa  were  merchants    residing  in    Paris,   the   defendants   mer» 
.{ ■-(  ^t    ehante  in  London.    From  the  case  it  appeared  that  a  firm  of  Horey, 
'  f  Williama,  A  Co.,  of  Boston,  in  Acnerica,  who  vere  correspondents  of 

^.JltLL  «  Ujg  plaintiffs,  had  also  oorrespondenta  in  London  carrying  on  business 

under  the  name  of  Goatea  3s  Oo.  In  1847,  in  ooneeqaonoe  of  BoTey 
A  Co.  having  remitted  to  Contes  A  Oo.  bills  of  exchange  which  they 
had  negotiated,  C.  A  Co.  had  in  their  hands  a  ram  of  money  amount- 
ing to  £788  1S«.  The  plaintiflh  having  written  to  Hovey  A  Co.^ 
requesting  a  remittance  of  money  on  their  account,  J.  Chandler,  a '. 
partner  in  the  firm  of  Hovey  A  Co.,  wrote  to  the  pluntiffa,  informing  ; 
them  that  he  had  written  to  C.  A  Co.,  London,  requeating  them  to  | 
n^otiate  certain  bills  in  their  hands  belonging  to  Hovey  A  Co.,  and 
from  the  proceeds  to  remit  to  the  plaintiffs  the  snm  of  20,000  francs, ; 
which,  when  reoeived,  they  (the  plaintifi)  were  to  place  to  thej 
acoonnt  of  H.  A  Co.  On  the  28th  October,  Chandler  again  wrote  toj 
the  plaintiff  ftaying,  "  I  have  requested  C.  A  Co.  to  make  you  a' 
remittance,  which  they  will  do  in  a  few  days."  Chandler  had  also 
written  to  C.  ft  Co.  requesting  them  to  remit  the  20,000  francs  to  the 

1  "TheMtigneettutdKOtpoHenlouDf  the  bill  from  the  plkintifli;  bat,  finding  ttaf 
had  no  tfil«  oc  It  aKftinit  the  defeodmnt,  had  returned  IL"  B7.  4  U.  213,  B.  C,  i» 
ported  on  another  point  —  Bd. 

■  Ds  U  Chumette  r.  Bank  of  BngUnd,  9  B.  «  C.  20B,  SIT  (icaUi) ;  Cianch  ■. 
TTfaltfl,  1  B.  N.  C.  414,  aeatrd. 

See  TallSDCe  v.  Biddel,  2  Ner.  A  P.  T8 ;  Foeter  t.  pMison,  1  C  U.  A  R.  S40,  UT; 
Bnmch  s.  Boberti,  1  B.  N.  C.  400  —  Ed 

•  2B.ftB.BI),a.o.— En 
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pbuntiffii  on  the  20th  October,  1817.  C.  &  Co.  in  their  own  nam* 
purchased  in  the  ordinary  way,  through  their  brokers,  the  bill  on 
which  this  action  was  brooght.  The  bill  was  drawn  by  the  defeodanla 
on  A.  Daseier,  of  Paris,  lor  19,478  franca,  payable  to  the  order  of  the 
pluntifb  fire  days  after  date.  The  price  of  this  bill  and  the  broker^ 
age  amounted  to  £788  ISs.  Id.  This  bill  was  handed  over  to  C  A 
Go.  on  the  same  day,  and  was  to  be  paid  for  according  to  the  custom 
of  merchants  in  the  city  of  London  on  the  next  foreign  post^ay, 
which  in  this  cam  would  be  on  the  2d  of  Norember.  Coates  A  Co. 
wrote  to  the  plaintiffs  on  the  29th,  enoloeing  them  the  bill  In  qnestion. 
On  the  Irt  November  (the  bill  being  then  nnpud),  C.  &  Co.  became 
bankrupts.  The  bill-never  was  accepted,  and  this  action  was  brought 
by  (he  pluntiffs  against  the  defendants  as  drawers.  TJie  defendants, 
ia  consequence  of  C.  A  Co.*s  bankruptcy,  had  never  received  any 
value  tor  the  bill.  Chandler's  letters  were  objected  to  on  the  trial  as 
inadmisBible.  The  questions  for  the  opinion  of  this  court  were  as  to 
the  admissibility  of  Uiese  letters  of  Chandler's,  and,  if  so,  whether  upon 
the  facts  the  plaintiffi  were  entitled  to  recover  in  this  action  against 
the  defendants. 

£ramw^  Q.  C,  and  AtMand,  for  the  plaintiffs. 

Orowder,  Q.  C,  and  Briggt,  for  tbe  d^endaaU. 

LoBD  Cahfbkll,  C.  J.  I  am  of  opinion  that  when  this  bill  was 
(Ushonored  Poirier  &  Co.  had  a  rigfat  of  action  upon  It  agunst  the 
defendants  as  the  drawers,  which  right  they  have  retained  down  to 
the  present  time,  because,  if  they  once  had  a  right,  nothing  had  been 
done  between  the  plaintifis  and  defendants  to  alter  that  right.  We  ' 
must  then  see  what  Interest  Poirier  &  Co.  obtained  in  the  bill  when 
tfaey  rec^ved  it, —  whether  there  was  a  conudcratlon  for  it.  I  think 
that  there  was.  The  plaintiffs  were  creditors  of  H.  A  Co. ;  they 
pressed  for  a  remittance ;  H.  8l  Co.  say  they  shall  have  a  remittance, 
and  they  direct  this  remittance  to  be  made  through  C  &  Co.,  who 
were  the  debtors  of  H.  £  Co.  When  this  bill  was  received  by  the 
plaintiffs  on  the  30th  October,  they  became  the  bona  flde  holders  of  the 
lull  for  vaino  on  account  of  the  debt  due  to  the  plaintifis  from  H.  A 
Co. :  there  was,  therefore,  a  good  consideration  for  the  bill.  The 
plaintiffs  were  entitled,  if  the  bill  had  been  accepted  by  the  drawee ; 
and  they  had  a  right  to  sue  the  defendants  as  drawers,  although  Dan- 
der refused  to  accept  it.  Now,  there  is  notliing  to  distingubh  this 
from  the  oases  where  a  creditor  receives  a  negotiable  security  as 
security  for  a  debt  due,  and  such  an  antecedent  debt  being  held  to  be 
suffident  consideration  to  make  him  a  bona  fide  holder  of  the  bill ; 
the  pl^tiffa  have  therefore  a  right  of  action  on  this  bill.  1  think  that 
B.  ft  Co.  coald  have  sued  the  defendants  on  this  bill ;  there  was  ■ 
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good  oonsideration  as  between  B.  A  Co.  and  Coates  &  Co.  The  latUr 
aT«  not  to  be  oonBidered  merely  as  the  agents  of  H.  &  Co.  in  the  aenM 
contended ;  for  thejr  were  merchants  in  London,  and  were  correspond- 
ents  of  H.  A  Co.,  and,  having  funds  in  th^  hands  of  H.  belonging  to 
H.  A  Co.,  they  are  to  remit  to  P.  A  Co.  the  ptaintiflb.  C.  A  Co. 
never  acted  as  the  serrants  of  H.  A  Co.,  and  the  defendants  coald 
have  bad  no  remedy  agunst  them  on  the  bill,  as  they  gave  no  anthop- 
ity  to  O.  &  Co.  to  pledge  their  credit :  the  credit  in  this  case  was 
dearly  given  by  the  defendants  to  Coates  A  Co.,  they  looked  npcn 
them  as  their  debtors,  and  they  had  no  remedy  against  H.  &  Co., 
althongh  they  may  have  been  in  fact  the  principals  of  C.  A  Co.  The 
defendants  ran  the  risk  of  C  A  Co.  becoming  insolvent  before  the 
second  foreign  post-day,  and  therefore  in  every  point  of  view  the 
plaintiffs  are  entitled  to  recover  apon  this  bill. 

WlOHTUABt,  J.  I  am  of  the  same  opinion.  H.  A  Co.,  being  mer 
chants  in  America,  and  C.  &  Co.,  being  their  oorreapon dents  in  Lon 
don,  are  to  dispose  of  certiun  funds  the  produce  of  certain  hills  in  theit 
hands,  and  the  balance  is  to  be  remitted  to  the  pUintifls  in  Paris. 
Chandler,  in  parsuance  of  these  instmctions,  writes  to  the  plaintifi, 
and  tells  them  that  Coates  A  Co.  will  make  them  a  remittance  in  a 
few  Aays.  For  that  purpose,  Coates  A  Co.  pnrchase  in  the  ordinary 
conrse  of  business  a  bill  drawn  by  the  defendants  payable  to  ths 
plaintiffs'  order.  In  this  transaction,  C.  &  Co.  act  only  as  principals 
with  the  defendants,  and  in  that  view  of  the  case  there  can  be  no 
doubt  that  H.  A  Co.  could  not  h&Te  been  made  liable  on  the  fularc  of 
C.  A  Co.;  nor  would  they  be  bound  as  the  principal^  of  C.  &  Co.  in 
any  question  between  them  and  the  defendants.  But  it  is  quite  cleat 
that  the  defendants  intended  to  give  credit  for  payment  of  the  bill  tr 
C.  &  Co.  according  to  the  nsage  of  merchants.  C.  A  Co.  had  nc 
authority  to  pledge  the  credit  ot  K.  A  Co.  on  this  bill,  H.  A  Co.  hsv- 
ing  already  funds  in  C.  A  Co.'s  hands :  the  plaintif&i  became  holden 
of  this  bill  for  value,  as  it  was  sent  to  the  plaintifls  on  account  of  the 
debt  due  to  them,  and  for  payment  of  which  they  had  pressed.  Tl>e 
light  to  sue  on  the  original  debt  was  not  suspended,  but  they  were 
entitled  to  hold  the  bill  if  they  thought  fit :  if  that  be  so,  whatever  may 
have  been  the  relation  between  the  defendants  and  H.  A  Co.,  and 
C.  A  Co.,  who  were  the  mere  agents  of  H.  A  Co.,  the  plaintiffs  coald 
sue  as  holders  for  value,  and  it  does  not  appear  that  they  have  done 
any  thing  inconsistent  with  this  snbseqnent  to  the  date  of  the  receipt 
of  the  bill.  The  plaintiffi  held  the  bill,  it  may  be,  as  collateral  secnrity 
only,  but  at  all  events  for  value. 

Erle,  J.  The  pldntiffs  on  the  receipt  of  this  bill  became  bonajldi 
holders  for  value  with  all  rights  iuoident  to  that  ohanKiter.    We  have 
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no  evidenoe  that  C.  A  Co.  had  Bathority  to  pledge  the  credit  sf  B.  Jk 
Go,  in  parcbwiog  this  bill :  they  were  agents  to  transmit  a  sum  of 
money  to  the  plaintiffs  on  account  of  H.  A  Co.,  but  that  is  a  very 
different  thing  from  saying  that  they  were  agents  in  the  purchase  of 
this  bill,  and  thus  making  them  liable  npt>n  it. 

Cbouptoh,  J.  The  defendants  have  to  make  out  tvo  points: 
first,  that  in  purchasing  this  bill  C.  Jb  Co.  acted  merely  as  agents ;  and, 
secondly,  that  there  was  no  consideration  for  the  bill ;  bat  in  both 
these  points  the  defendants  hare  entirely  failed.  It  does  not  appear 
that  H.  A  Co.  authorized  C.  &  Co.  to  pledge  their  credit,  but  the  pre- 
sumption is  rather  the  other  way ;  and  it  certainly  appears  that  the 
plaintifb  were  holders  for  good  aon«deraUon.  It  was  placed  by  the 
pluntifEs  to  the  credit  of  H.  ft  Co.,  bat  the  plaintiffs  still  retain  all 
tbeirlcfi^  rights  upon  it.  Judgment  for  plaintiffs. 


G^XX    U  L  t    'LCC^i 


CUKRIE  AMD  Othbbs  e.  attSA;-^^  S  ^-  '     "" .        '        ' 
Ik  the  Excbbqubb  Chaubxb,  Fbbkvabt  11,  1875.   '     ■    •     }  -  '  - 

Appbai.  by  the  defendant  agunst  the  deoiaiOD  of  the  Conrt  of  £z-  ■  /  j  , 
oheqner,  refusing  to  grant  a  rule  nisi  to  set  aside  the  verdict  entered  tlruJi_  ^  (  [ 
for  the  plaintiffs,  and  to  enter  a  verdict  for  the  defendant,  or  a  non-  <  i.^  (^'^ 

The  action  was  brought  to  recovw  £1,999  8«.  npon  a  check  of  toe    /      ,  t. 
defendant  and  interest  thereon.  .  t  f  <-  e '  ' 

The  declaration  stated  that  the  defendant,  on  the  14th  of  February,     f/^^tii'"^ 
1878,  by  his  check  or  order  for  the  payment  of  money  directed  to  ^  "" 

Messrs.  Bametts,  Hoares,  Hanburys,  &  Lloyd,  bankers,  required  them 
to  pay  to  F.  de  Lizardt  A  Co.,  or  bearer,  £1,999  8*.,  and  that  the  plun- 
tifEs  became  the  bearers  of  the  eud  check,  and  the  same  was  duly  pre. 
■ented  for  payment,  and  was  dishonored,  whereof  the  defendant  had 
dae  notice,  bat  did  not  pay  the  same. 

Pleas :  1.  Denial  that  the  pluntiffs  became  the  bearers  of  the  etXA 
check,  as  alleged. 

8.  That  there  never  was  any  consideration  for  the  making  or  pay- 
ment of  the  check  by  the  defendant,  and  that  F.  de  Lizardi  &  Co* 
delivered  the  check  to  the  plaintifh,  to  hold  the  same  as  the  agents  of 
and  on  account  of  F.  de  Lizardi  &  Co.,  and  not  as  bearers  or  trans* 
ferecs  thereof.  And  that  the  plaintiffs  presented  the  check  for  pay- 
ment  to  the  defendantj  as  snch  agents,  for  and  on  accoont  of  F,  d» 
lisard:  &  (?o.,and  not  as  the  bearers  or  transferees  thereof.    And  that 
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vben  the  obeck  vas  presented  for  payment  to  the  defendant,  and  dU- 
honored  by  him,  the  plunti&  had  notioe  that  there  nerer  was  any  coo- 
Nderation  for  the  making  or  payment  of  the  check  by  the  defendant. 

4.  That  the  defendant  was  indaoed  to  draw  the  obeok  and  to  deliver 
the  same  to  F.  de  Idzardi  A  Co.  by  the  frand  of  F.  de  Lizardi  A  Co^ 
and  that  the  plaintiffa  were  and  are  the  bearers  of  the  check,  and  have 
always  held  the  Bame  without  giving  any  oonaicleration  for  the  same. 

&.  That  there  never  was  any  consideration  for  the  defendant's  mak- 
ing or  paying  the  oheok,  and  that  the  plaintifEs  became  and  are  th* 
bearers  of  the  check,  and  have  always  held  the  same  without  having 
^ven  any  conuderation  for  the  same. 

Issue,  and  demurrer  to  third  plea,  and  joinder. 

The  cause  was  tried  at  the  London  sittings  at  Goildhall,  after  IGob- 
aelmas  term,  1878,  before  Kelly,  C.  B.,  when  the  folloTing  faols  were 
proved :  — 

The  plaintiffs  are  bankers,  oarrying  on  bosiness  in  Lombard  Street, 
London,  nnder  the  firm  of  "  Qlyn,  Mills,  Came,  Jk  Co."  The  defend- 
ant is  a  wholesale  wine-merchant,  carrying  on  bosiness  in  London  and 
at  Xerez,  near  Cadiz,  in  Spain.  Joseph  Javier  de  LiEardi  was  a  general 
merchant,  who  was  a  partner  of,  or  traded  nnder  the  firm  of,  **  P.  de 
Lizardi  A  Co.,"  which  was  established  in  London,  and  carried  on  a 
very  extensive  bosiness  with  East  Spun  and  the  Continent  generally, 
and  dealt  largely  in  bilU  npon  forei^  oauDtries.  In  the  month  of 
February,  1878,  the  plaintiffs  were,  and  for  more  than  thirtjr  years 
previously  had  been,  the  bankers  of  F.  de  Lisardi  Jb  Co.,  whose  credit 
was  extremely  high.  They  had  two  acoonnts  with  the  plaintiffs; 
namely,  a  loan  account  and  a  drawing  account,  and,  down  to  the 
month  of  Becember  in  that  year,  usually  bad  a  considerable  balance 
in  the  pluntifE's  hands.  Early  in  1878,  Lizardi  began  to  get  into  diffi- 
culties ;  and,  on  the  8d  of  February  in  that  year,  he  overdrew  his 
drawing  account  with  the  plaintiffs,  being  then,  and  having  for  some 
time  previonsly  been,  also  indebted  to  tbem  on  bis  loan  accoQut.  From 
the  8d  of  February  down  to  the  12tb,  1878,  he  obttuned  large  additional 
advances  from  the  plaintifEs  upon  securities  of  various  kinds  deposited 
with  them ;  and  on  the  I2th  of  February,  at  the  close  of  tae  day, 
Lizardi  was  indebted  to  the  plaintifis  in  the  sum  of  £83,488  IBs.  8d, 
of  which  £49,000  was  due  on  the  loan  account  and  £84,486  ISs.  SdL 
upon  the  drawing  account. 

Early  in  February,  1878,  the  defendant  was  at  Xerez,  near  Cadis,  m 
Spain;  and  on  the  11th  of  February,  being  desirous  of  having  are- 
uittance  of  about  £2,000  made  from  London  to  Cadiz,  he,  on  that  day, 
by  tolegraph,  instructed  Mr.  Pritchett,  who  had  the  general  manage- 
ment of  the  delendant's  business  in  London  during  his  absence,  to  pa- 
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gfcase  from  lasardi  drafts  on  Cadiz  to  about  the  Bterlinj;  vnlae  ot  £S,000; 
Aooordingly,  on  the  same  day,  Tuesday,  tli«  lltb  of  Febrnary,  Mr. 
Fritofaett  matrnoted  Ur.  Goodbas,  the  defendant's  bill  broker,  to  apply 
to  Lisardi  for  drafts  on  Cadis  to  the  amount  of  about  £2,000.  If r. 
Goodban  thereupon,  on  the  same  Tuesday,  effeoled  a  contract  be- 
tveen  TJurdi  and  the  defendant  for  the  sale  or  delivery  by  Lisardi 
to  the  defendant  of  drafts  to  the  amount  of  about  £2,000  sterling, 
•t  an  agreed  rate  of  exchange,  from  London  to  Cadiz,  to  be  at  fifteen 
days'  date,  and  delivered  the  nsusl  contract  notes  to  the  respectiTe 
parties. 

In  the  afternoon  of  the  same  day,  the  1  Ith  of  Febmary,  in  parsnaaoe 
of  the  above-mentioned  oontraot,  a  clerk  in  the  employment  of  Lizardi 
l^at  the  defendant's  office  in  London  fonr  drafts  dated  on  that  day, 
dravD  by  Frandsoo  Uzardi  in  the  name  of  F.  de  Lizardi  A  Co.,  upon 
Mr.  Manuel  Paul,  Cadiz,  (or  an  amount  in  Spanish  money  equivalent, 
8t  the  aforesaid  rate  of  exchange,  to  £1,999  8«.  These  drafts  vere 
(orirarded  by  the  evening  poet  of  the  same  day  to  the  defendant  at 
Xeres,  near  Cadis. 

It  is  customary  in  London  to  pay  for  drafts  and  bills  on  foreign 
oountries,  purchased  or  obtiuned  through  a  bill  broker,  on  the  posCrday 
next  after  the  day  of  the  contract.  There  are  two  post-days ;  namely, 
Taesday  and  Friday,  in  each  week :  consequently,  aooording  to  the 
osnal  course  of  business,  the  purchase  or  consideration  money  for  the 
four  drafts  so  contracted  for  on  Tuesday,  the  11th,  was  payable  on 
Friday,  the  14th,  of  Febmary. 

After  banking  honrs  on  the  12tb  of  February,  the  plaintiff,  Bertram 
Wodehouse  Currie,  who  for  many  days  previously  had  been  urgently 
presuog  Lizardi  to  reduce  the  amount  of  his  indebtedness  to  the  plun- 
tiEEs,  and  who  on  that  day,  for  the  first  time,  suspected  (as  the  fact 
was)  that  some  of  the  securities  deposited  with  the  plaintiff  were  not 
genuine,  had  an  interview  with  Lizardi,  and  represented  to  him  that 
be  had  a  suspicion  that  some  of  the  securities  were  not  genuine,  and 
•gain  pressed  Lizardi  to  reduce  his  balance.  Lizardi  assured  Bertram 
Wodehonae  Cnrrie  that  he  was  mistaken  in  bis  suspioions,  and  handed 
him  a  list  of  the  securities,  detailing  their  values,  and  showing  a  large 
margin  over  the  plaintiSs'  advances.  Bertram  Wodehonae  Cnrrie 
■till  pressed  Lizardi  to  reduce  his  debt. 

In  the  course  of  Thursday,  the  13th  of  February,  Lizardi  paid  into  / 
the  plaintiffs'  bank,  to  the  credit  of  liis  drawing  account,  the  sum  off 
^£6,^  bi.  Sd^  in  two  ubecks  for  £426  6s.  M.  and  £6,600 ;  and,  abont  \ 
two  o'clock  on  that  day,  he  handed  to  Cnrrie,  in  the  plaintiffs'  bank 
parior,  in  Lombard  Street,  the  following  document,  partly  written  and  ' 
partly  printed,  improBsed  with  a  penny  stamp :  — 
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"LoNDOir,  14th  Febmsrj,  1878 
**  M.  MisA,  Esq.,  41  Cbtttobid  Fbubs. 

"  Please  to  pay  to  Meran.  Glyn,  Hilli,  A  Co.,  or  bearer,  the  snm  of 
nineteen  hundred  and  ninety  poonda  three  shillings,  for  bills  negoti- 
Ated  to  yon  last  poet. 

"£1,999  8a.  F.  ss  Lizabdi  A  Co  '- 

The  words  in  the  docament,  "  for  bills  n^oUated  to  yoa  last  post," 
refer  to  the  fonr  drafts  previonaly  mentioned.  The  plaintiffs,  how- 
ever, did  not  know  by  or  npon  whom  the  bills  were  drawn,  bat  asp- 
posed  that  the  money  was  due  from  the  defendant  to  Lizardt  for  billa 
negotiated. 

Bertram  Wodehonse  Carrie  deposed  at  the  trial  that  it  was  usual 
for  Lisardi  to  sell  bills  on  the  Exchange,  and  then  to  draw  an  order, 
like  that  above  set  out,  on  the  purchaser  of  the  billa,  and  that  that  is 
the  course  of  business  when  bills  are  sold ;  and  that  such  orders  are 
sometimes  accepted  by  writing  "  accepted  "  across  tliem, —  that  is,  by 
the  person  on  whom  they  are  drawn  writing  his  name  across  the  paper, 
making  it  payable  at  his  bankers. 

In  the  oourse  of  the  same  day,  Thursday,  the  18th  of  Febmary, 
checks  drawn  and  bills  payable  by  Lizardi,  to  the  amoant  of  £8,82G 
8s.  7d.,  were  presented  to  the  plaintiffs'  clerk,  at  the  bankers'  clearing- 
bouse  in  London,  for  payment,  and  were  left  in  the  ordinary  ooarce 
of  business  in  hia  hands.  Bankers  do  not  after  4  p-il  receive  aLy 
check  or  bill  for  presentation  at  the  clearing-house ;  but  they  have  tbe 
option  of  refusing  to  pay  any  cheek  or  bill  which  may  have  been  pre- 
sented for  payment  during  tbe  day,  and  returning  tbe  same,  unpaid, 
np  to  5  F.u. 

Shortly  before  6  f.i[.  of  the  same  Thursday,  the  plaintlfla  gave 
orders  to  their  clerk  at  the  clearing-house  not  to  pay  the  checks  or 
bills  of  Lisardi,  which  had  been  preaented  to  the  pluntiffi  for  pay- 
ment in  the  course  of  the  day,  and  thereupon  the  whole  of  them  wore 
returned  unpaid ;  and  Lizardi,  in  this  manner,  stopped  payment.  In 
fact,  the  plaintiffs  did  not  honor  any  checks  or  bills  of  Lizardi,  or  pay 
any  thing  on  his  account,  after  the  12th  of  February. 

On  Friday  morning,  the  14th  of  Febmary,  one  of  the  plaintiffB* 
olerka  left  at  tbe  defendant's  office  in  Iiondon  a  notice  npon  a  printed 
form,  of  which  the  following  is  a  copy :  — 

**  Idgbt  gold  cannot  be.reoeived.  A  bill  on  [M.  Hisa]  for  ^£1,999 
Itf.  Ocf.],  drawn  by  [De  Lizardi  A  Co.] '  lies  due  at  Ifessrs.  Olyn,  MiUi, 
it  Co.,  Mo.  67  Lombard  Street.  Please  to  call  between  two  and  four 
i/olook,  and  on  Saturdays  before  three." 

>  Tbs  wordi  and  flgnm  in  braeksti  ware  witttsa. 
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Between  2  p.it.  and  8  rjt.  of  the  ume  Friday,  the  pliunUSa  sent  oite 
of  tli^r  mesBengers  to  the  defendant's  office  in  London,  with  the  docn< 
ment  dated  February  14th,  to  inquire  whether  it  would  l>e  paid.  The 
UMMenger  law  Mr,  Fritchett,  the  defendant's  manager,  who  stated 
that  it  would  be  paid  ;  offered  to  glre  the  messenger  a  check  for  the 
amonnt,  and  with  indignation  asked  "why  the  question  was  asked." 
Hie  meesenger  replied  that  he  did  not  know,  and  that  he  was  not  an* 
thorised  to  take  the  check.  The  messenger,  taking  back  with  him  the 
doounient,  then  returned  to  the  pluntjfb'  bank,  and  there  reported 
what  bad  taken  place  at  the  defendant's  office. 

About  an  hour  after  the  plaintiffi'  messenger  had  left  the  defend- 
ant's office,  Mr.  Pritchett  drew  a  check  in  the  defendant's  name  npon 
his  bankers,  Bametts,  Hoaree,  Hanbnrys,  &  Lloyd,  for  the  sum  of 
£l,99d  Zt^  pajrable  to  F.  de  Lisardi  &  Co.,  or  bearer,  which  is  the 
check  sued  on,  and  sent  the  same  to  the  plaintiBs'  bank  by  a  clerk, 
who,  shortly  before  4  f.x.  of  the  same  day,  Friday,  handed  the  check 
to  a  clerk  in  the  plaintiffs'  bank,  and  received  the  document  dated 
February  14th  in  exchange ;  and  thereupon  the  amount  of  the  check 
was  entered  in  the  plaintiffs'  books  to  the  credit  of  Lizardi. 

The  pluntiffs,  upon  receiving  the  defendant's  check,  sent  the  same 
to  the  clearing-house,  where,  about  4  p.m.  on  the  same  day,  it  was  pre> 
■ented  for  payment,  and  handed  to  a  clerk  of  Bametts,  Hoares,  Ilan- 
borys,  &  Lloyd. 

At  the  time  Mr.  Pritchett  sent  the  defendant's  check  to  the  plain-  ■ 
tiffs'  bank,  he  did  not  know  that  Lizardi  had  stopped  payment;  but, 
being  very  soon  afterwards  informed  of  the  fact,  he  at  once  instructed 
the  defendant's  bankers  not  to  pay  the  defendant's  check,  and  the 
same  was  accordingly  refused  payment,  and  returned  unpaid  to  the 
plaintiffs  before  6  f.ii.  on  the  14th  February,  and  the  amount  thereof 
was,  on  the  morning  of  the  following  day,  entered  in  the  plaintiff' 
bookj  to  the  debit  of  Lizardi. 

Up  to  this  time,  the  plaintiff  did  not  know  whether  Lizardi  was 
■olveot  or  not.  At  an  interview  which  the  plaintiff,  Bertram  Wode- 
bonse  Curric,  had  with  him  on  the  said  14th  of  Febrnary,  he  protested 
that  he  was  solvent.  This  statement  was  doubted  by  Bertram  Wod» 
boose  Currie. 

Shortly  after  the  18th  of  Febrnary,  when  Lizardi  stopped  payment, 
he  absconded,  and  was  subseqnently  adjudicated  a  bankrupt,  bis  lialnli- 
ties  amounting  to  upwards  of  a  million  sterling,  and  his  assets  amoont- 
faig  to  very  little  Indeed. 

The  document  dated  February  14th  has  never  been  retuned  to   • 
nor  demanded  \>j  the  plsintifb,  and  is  still  in  the  possesmor  ff  d>fl 
defendant, 
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The  following  ftdmisuoDS  in  irriting  wen  made  by  tbe  pnrtici  before 
the  trial;  namely,  that  the  fonr  drafts  purchased  by  the  defendant 
From  Xieardi  as  afore-mentioned  were  daly  presented  for  payinent  to 
Uannel  Francisco  Paal,  at  Cadis,  on  whom  they  were  respectivdy 
jrawn  by  F.  de  Liaardi  A  Co.  on  the  day  they  respectively  became 
Ine ;  and  that  they  were  then  and  there  respectively  refused  pajmenl> 
and  were  respectively  dishonored  by  Mannel  Francisco  Paul,  and  Dp<n 
the  grounds  (but  without  admitting  the  truth  of  the  gronnds)  stated 
In  the  protest  of  the  27th  of  February,  1873  ;  and  that  tbe  hilla  were 
then  and  there  duly  protested  for  non-payment;  and  that  the  above 
tacts,  aa  also  the  bills  and  protests,  might  be  given  in  evidence  without 
Mlliug  any  witness  or  witnesses  to  prove  them  or  any  of  them. 

Some  of  the  secorities  deposited  by  Lizardi  with  the  plaintiffs  wen  . 
found  to  be  forgeries,  some  worthless,  and  others  cannot  be  realized. 
The  pluatifb  have  realized  a  portion  of  the  said  securities  which  were 
good ;  and,  taking  into  account  the  value  of  the  residue,  which  cannot 
now  be  realized,  the  balance  which  will  ultimately  be  due  tiom  lazsrdi 
to  the  plaintiffs  will  be  about  120,000. 

It  was  contended  on  behalf  of  the  defendant,  at  the  trial,  that  there 
was  a  total  failure  of  consideration  as  between  the  defendant  and 
Lizardi  for  the  check  sued  on,  and  that  the  plaintiffs  were  not  holders 
thereof  for  value ;  but  the  learned  judge  ruled  upon  the  above  faot4 
(neither  party  desiring  that  any  question  should  be  left  to  the  jury) 
that  the  plaintiffs  were  entitled  to  recover,  and  directed  the  jnry  to 
find  a  verdict  for  the  plaintiffs  for  £2,090,  the  amount  of  the  cheek  and 
interest  thereon ;  and  a  verdict  for  that  amount  was  thereupon  entered, 
with  leave  to  move  to  enter  a  nonsniu 

In  Hilary  term,  1874  (January  14th),  the  defendant  moved  the 
Court  of  Exchequer,  pursuant  to  the  leave  reserved,  for  a  rule  calling 
upon  the  plaintifb  to  show  cause  why  the  verdict  entered  for  them 
ahonid  not  he  set  aside,  and  a  verdict  entered  for  the  defendant,  or  a 
nonsuit. 

The  Court  (Kelly,  C.  B,,  Plgott  and  Cleasby,  BB.)  refused  »  rale 
and  the  defendant  appealed. 

The  Court  of  Appeal  is  to  be  at  liberty  to  draw  inferences  <^  iaeC 
from  tbe  facts  above  stated. 

The  qneetion  for  the  opinion  of  Uie  Court  of  Appeal  is  whether  a 
nile  ni»i  ought  to  have  been  refused  or  granted. 

Dee.  8, 1874.  W.  WtUiama,  Q.  C.  ( Cohen,  Q.  C,  and  Wood  MiU 
with  him),  argued  for  the  defendant. 

J.  Brovn,  Q.  C.  {Murray  with  him),  for  the  plaintiff. 

The  course  of  tbe  arguments  snfficiently  appears  from  the  jndgmeal. 
The  following  cases  were  referred  to:  Crofts  v,  Beale,  Young  m. 
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Cole,*  Sirift  t>.  Tyson,  Bnmdso  v.  Biniett,*  Feroival  v.  Crampton,* 
Poirier  t>.  Monis,  Wation  t>.  Rnsaell,*  WbUtler  v.  Fonter,  PaiBona  on 
Notes  and  Bills,  Vol.  I.  p.  218.  Cfur.  adv.  miU. 

Feb.  11, 187&.  The  judgment  of  the  Conrt  (Eeadng,  Lneh,  Qnuo, 
■od  Ardiibald,  JJ.,  Lord  Coleridge,  C.  J.,  dissenting)  was  delivered  b^ 

Lush,  J.  This  is  an  action  on  a  check,  dated  the  I4th  of  February,  I 
1878,  drawn  by  the  defendant  on  Messrs.  Bamett,  Hoare,  &  Co.,  for 
payment  of  £1,899  8«.  to  Lizardi  &  Co.,  or  bearer.  The  material  plea 
la  the  fifth,  which  allies  that  there  never  was  any  consideration  for 
tbe  defendant's  making  or  paying  the  cfaeok,  and  that  the  plaintiffs 
have  always  held  the  same  withont  haying  {^ven  any  consideration.       | 

We  think  it  most  be  assumed  on  the  facts  stated  in  the  case  that, 
if  the  action  had  been  brongfat  by  lizardi,  the  defendant  would  have 
had  a  good  answer  to  it,  on  the  ground  either  of  fraud  or  failure  of 
conmderation,  it  matters  not  whidi.  The  only  question,  therefore,  is\ 
whether,  under  the  circumstances  stated,  the  plaintiSi  are  to  be  con- 1 
ndered  the  holders  of  the  check  for  value.  f 

The  material  facts  bearing  on  this  question  may  be  briefly  stated. 
The  defendant  had  purchased  of  Liaardi  A  Co.  bills  on  Cadix,  which 
were  delivered  to  him  on  the  11th  of  February,  and  which,  according 
to  the  usual  course  of  business,  were  to  be  paid  for  on  the  next  post- 
day,  the  14tb.  Lizardi  was  at  this  time  largely  indebted  to  the  plain- 
tifEs,  who  were  his  bankers,  on  both  his  drawing  account  and  a  loan 
account;  and  he  had  for  several  days  previonsly  to  and  again  on  the 
12tb  of  February  been  pressed  for  payment  or  further  security.  On 
the  14th,  he  p^d  in  various  obeckt  on  account  of  the  balance,  and  at 
the  same  time  handed  to  the  ptaintiffi  the  document  set  out  in  para- 
graph 18  of  the  case,  which  is  designated  a  "bill." 

On  the  morning  of  the  14th,notioeof  this  "bill,"  described  as  lying 
due  at  the  plaintiffs',  was  left  at  the  defendant's  office  ;  and,  shortly 
afterwards,  the  check  in  question  was  paid  in  by  the  defendant  to  the 
plainUfis^  bank,  and  the  "lull "  given  up  to  him  in  exchange  for  it. 
The  amount  of  the  check  was,  together  with  the  other  checks  pud  in 
by  Idxardl,  entered  to  the  credit  of  Lizardi's  account ;  and  a  large 
balance  still  remained  owing  to  the  pluntiffs.  Soon  after  paying  in 
the  check,  the  defendant  heard  that  Lizardi  had  stopped  payment; 
and  be  at  once  inatrncted  his  bankers  not  to  honor  the  check.  In  con- 
sequence of  this,  the  check  wan  returned  from  the  clearing-house  in  the 
after-part  of  the  day ;  and,  on  the  following  morning  (the  15th),  it  was 
altered  in  the  plaintifb'  books  to  the  debit  of  lizardi's  account. 

1  taiag.lS.C.13i.  ■0H&Q.«ST,«8.  ■saH.Aaiw. 

4SB.48.U. 
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The  court  beloir,  in  giving  Judgment  for  the  pluntifEs,  prootiecled, 
partly  nt  least,  upon  the  special  drcmnstanoe  that  the  check  vaa  pY&i 
to  take  np  the  so-called  **  bill,"  and  considered  that  thia  of  itself  formed 
a  sufficient  oouBideration  to  entitle  the  plfuntitfo  to  reoover.  The  argu- 
ment before  dh,  however,  was  addressed  almost  entirely  to  the  broader 
question ;  namely,  whether  an  existing  debt  formed  of  itself  a  sufficient 
oonuderation  for  a  negotiable  security  payable  on  demand,  bo  as  to 
oonstitnte  the  creditor  to  whom  it  was  paid  a  holder  for  value.  Am 
this  is  a  question  of  great  and  general  importance,  and  as  our  opinioB 
Upon  it  is  in  favor  of  the  plaintiffs,  we  do  not  think  it  necessary  to  say 
more  with  reference  to  the  special  oircnmstances  adverted  to  than  that 
we  are  not  prepared  to  dissent  from  the  view  taken  upon  thia  qaestJoD 
by  tbe  court  below. 

It  will,  of  course,  be  understood  that  our  judgment  is  based  upon 
what  was  admitted  in  the  argument;  namely,  that  the  check  was  re- 
ceived by  the  plaintiSa  bona  fide,  and  without  notice  of  any  infirmity 
of  title  on  the  part  A  Liaardi.  Wc  therefore,  for  the  purpose  of  the 
argument,  regard  the  so-called  "bill"  as  merely  an  authority  to  the 
defendant  to  pay  the  amount  to  Liaardi's  bankers,  instead  of  paying  it 
to  him,  and  treat  the  transaction  as  if  the  check  had  been  paid  to  li- 
aardi,  and  he  had  pud  it  to  the  plaintifia,  not  in  order  that  he  might 
draw  upon  it,  but  that  it  should  be  applied  pro  tanto  in  dieobarge  of 
nis  overdrawn  account. 

It  was  not  disputed  on  the  argument,  nor  oouM  it  be,  that  if,  instead 
of  a  check,  the  security  had  been  a  bill  or  note  payable  at  a  subsequent 
date,  however  short,  the  plaintiffs'  title  would  have  been  unimpeach- 
able. This  has  been  established  by  many  autborides,  both  tn  this 
oouDtry  and  in  the  American  courts.  It  has  been  supposed  to  rest  on 
the  ground  that  the  takuig  of  a  negotiable  security  payable  at  a  fatnre 
day  implied  an  agreement  by  the  creditor  to  suspend  bis  remedies  duiv 
ing  that  period,  and  that  this  constituted  the  true  conuderation  which, 
it  is  alleged,  the  law  requires  in  order  to  entitle  the  creditor  to  the  ab 
■alut«  benefit  of  the  security.  The  ooansel  for  the  defendant  accord- 
ingly contended  that  where  the  security  is  a  check  payable  on  demand,  r 
inasmuch  aa  this  conuderation  is  wanting,  the  holder  gains  no  iode^  i 
pendent  title  of  his  own,  and  haa  no  better  right  to  the  security  than 
the  debtor  himself  had.  J 

Wo  should  be  sorry  if  we  were  obliged  to  uphold  a  distinction  so 
refined  and  technical,  and  one  which  we  believe  to  be  utterly  at  vari- 
ance with  the  general  understanding  of  mercantile  men.  And,  opcm 
conuderation,  we  are  of  opinion  that  it  has  no  fotmdation  either  in 
orinoiple  or  upon  authority. 

Pasung  by  fcT  the  present  the  ooncdderation  of  vhat  is  the  trna 
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gronnd  on  whioh  the  deliveiy  or  indonement  of  a  bill  or  note  p&yable 
at  a  fotare  date  is  held  to  give  a  valid  title  to  a  creditor  in  respect  of  a 
pre-ezlBting  debt,  and  araaming  that  it  is  the  implied  agreement  to  sna* 
pend,  it  does  not  follow  that  the  legal  element  of  consideration  is  entirely 
absent  where  the  seonrity  is  payable  immediately.  The  giving  time  ia 
only  one  of  many  kinds  of  what  the  law  oalls  consideration.  A  valn- 
tlbSa  consideration,  in  the  sense  of  the  law,  may  consist  either  in  soma 
r^t,  Interest,  profit,  or  benefit  accruing  to  the  one  party,  or  somu  tor- 
bearance,  .detriment,  loss,  or  responsibility,  given,  sofiered,  or  nndsN 
taken  by  the  other.  Com.  Dig.,  Action  on  the  Case,  Asenmpsit,  B.  1-16, 

The  holder  of  a  check  may  either  cash  it  immediately,  or  he  may 
bold  it  over  for  a  reasonable  time.  If  he  cashes  it  immediately,  he  ia 
safe.  The  maker  of  the  check  cannot  afterwards  repudiate,  and  claim 
back  the  proceeds,  any  more  than  he  conld  claim  back  gold  or  banb- 
notes  if  the  payment  had  been  made  in  that  way  instead  of  by  check. 
This  was  decided  in  Watson  s.  Knssell,*  with  which  we  entirely  agree. 
In  very  many,  perhaps  ia  the  great  majority  of  cases,  checks  are  not 
presented  till  the  following  day,  especially  where  they  are  croBsed ;  and 
this  nsage  is  so  far  recognized  bylaw  that  the  drawer  cannot  complm 
of  its  not  having  been  presented  before,  even  though  the  banker  stop 
payment  in  the  inter\'aL  Hie  loss  in  snoh  a  case  falls  on  the  drawer 
of  the  check,  and  not  on  the  holder. 

It  cannot,  we  think,  be  said  that  a  creditor  who  takes  a  check  on 
aoooont  of  a  debt  due  to  him,  and  pays  it  into  bis  banker  that  it  might 
be  presented  in  the  usual  course,  instead  of  getting  it  cashed  immedi- 
ately, does  not  alter  his  position,  and  may  not  be  greatly  prejudiced  it 
his  title  conld  then  be  qnestioned,  or  that  the  debtor  does  not,  or  may 
Dot,  gain  a  benefit  by  the  holding  over.  If  this  subject  were  worth 
pursoing,  it  would  not,  we  think,  be  difflonlt  lo  show  that  there  is  no 
sound  distinction  between  the  two  kinds  of  seonrities  of  which  we  have 
been  treating.  In  the  conrse  of  the  argument,  it  was  pnt  to  the  learned 
counsel  for  the  defendant  whether  a  debtor  who  gave  his  owD  oheck 
in  paymi  nt  of  a  pre-existing  debt  could  defend  an  action  upon  it  on 
tie  ground  diat  the  creditor  was  not  a  holder  for  value,  and  Mr,  Wat- 
kin  Williams  admitted  that  his  argument  must  go  to  that  extent ;  and 
yet  it  baa  always  been  the  pracUoe  to  sue  in  snch  a  saee  on  the  cheolc 
M  well  as  on  the  original  debt,  and  no  snch  defence  has,  as  far  as  wd 
are  aware,  ever  been  attempted  to  be  set  np,  certainly  not  sncosai- 
luUy. 

Bat  it  is  useless  to  dilate  on  thu  point ;  for,  in  truth,  the  title  of  i^ 

eceditor  to  a  bill  ^ven  on  acoonnt  of  a  pre-existing  debt,  and  payablei 

It  a  fotare  day,  does  Dot  rest  npon  the  implied  agreement  to  suspend  I 
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hiB  ramedieB.  The  trae  reason  i§  tlut  given  by  the  Conit  of  CommooY 
Fleu  in  Belshaw  e.  Biuh  *  as  the  foandation  of  tbe  judgraent  in  that 
ease ;  namely,  that  a  negotiable  seosrity  given  for  anob  a  purpose  is 
•  oonditional  payment  of  the  debt,  the  condition  being  that  the  dd>t  ; 
revives  if  the  security  is  not  realized.  This  is  precisely  the  effect  Ij 
which  both  parties  intended  the  security  to  have;  and  the  dootrine  ia 
as  applicable  to  one  species  of  negoUable  security  as  to  another :  to  a 
dieclE  payable  on  demand  as  to  a  running  bill  or  a  promissory  note 
payable  to  order  or  bearer,  whether  it  be  the  note  of  a  country  bank 
which  circulates  as  money,  or  tbe  note  of  tbe  debtor,  or  of  any  other 
person.  The  security  is  ofiered  to  the  creditor,  and  taken  by  him  aa 
money's  worth  ;  and  jnstjoe  requires  that  it  should  be  as  truly  his  prop- 
erty as  tba  money  which  it  represents  would  have  been  bia,  had  tike 
payment  been  made  in  gold  or  a  Bank  of  England  note.  And,  on  tbe 
other  hand,  until  it  has  proved  nnprodnctive,  the  creditor  ought  not  to 
be  allowed  to  treat  it  as  a  nullity,  and  to  sne  the  debtor  as  if  he  had 
given  no  security.  The  books  are  not  without  authorities  in  favor  of 
this  view,  although  the  point  has  not,  as  far  as  we  are  aware,  been 
directly  decided.  Story  lays  it  down  in  his  work  on  Promissory 
Notes,  5  186,  that  a  pre-existing  debt  is  equally  avulable  as  a  oonsid- 
eration  as  is  a  present  advance  or  value  given  for  the  note,  vithont 
saggeBting  any  distinction  between  a  note  payable  after  date  and  tme 
payable  on  demand ;  and  the  oases  of  Poirier  v.  Morris,  Watson  tf. 
Russell,*  before  cited,  WbisUer  v.  Foister,  and  otben,  contain  olear 
expressions  of  opinion  the  same  way. 

On  the  part  of  the  defendant,  the  case  of  Crofts  v.  Beal  was  strongly 
relied  on,  where  it  was  held  that  a  promissory  note  given  by  a  surety 
for  payment  on  demand  without  any  new  consideration  was  nudum 
pactum.  It  is  anfficient  to  aay  of  that  ease  that  the  note  was  payable 
to  the  plaintiff,  and  not  to  order  or  bearer,  and  was  not  therefore  a 
n^^tiable  security.  De  la  Cbanmette  r.  Bank  of  England  *  appears  at 
first  sight  to  be  more  in  point :  but  there,  although  it  appeared  as  be- 
tween  the  plaintiff  and  O.,  by  whom  tbe  bank-note  in  question  was 
remitted,  that  the  state  of  aooount  was  in  favor  of  tbe  plaintlfi*,  it  is  not 
really  so ;  for  the  note  had  not  been  remitted  in  payment,  but  raerdy 
for  collection  as  agent ;  and  the  oourt  held  that,  under  these  ciroun^ 
stances,  the  plaintiff  had  no  better  title  than  O.  For  these  reasons,  we 
are  of  opinion  that  a  creditor  to  whom  a  negotiable  security  is  given 
on  account  of  a  pre-existing  debt  holds  it  by  an  indefeasible  title, 
whether  it  be  one  payable  at  a  future  time  or  on  demand,  and  that, 
therefore,  the  jndgment  of  the  court  below  ought  to  be  affirmed. 

>  n  c.  B.  101.  >  s  B. «  B.  H.  * «  B.  *  c  wa. 
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Mf  brother  Quain,  who  concon  in  the  judgment,  desires  to  add  that 
he  does  not  adopt  all  the  reasoning  as  to  oonaideration, 

LoBD  CousiDOB,  C.  J.  In  this  ease,  I  am  unable  to  assent  to  the 
ooaoliuioD  St  which  the  other  members  of  the  court  have  arrived.  I 
Bm  painfully  conscious  of  the  great  wdght  <J  tathority  agunst  bm; 
bat,  OS  at  tsst  I  remwn  UDOonvinaed,  it  is  mj  dntj  to  any  bo,  and  also 
shortly  to  say  why. 

I  need  not  repeat,  because  I  entirely  Msent,  and  cannot  add  to  the 
statement  of  the  facts  of  the  case,  with  which  the  judgment  prrpared 
by  my  brother  Lush  sets  out. 

I  proceed  to  consider  the  law,  ssBuming  the  perfect  correctness  of 
the  farts  as  stated  by  him,  and  being  of  opinion  that  on  those  facts  the 
fifth  plea  is  made  out,  and  that  the  defendant  is  entitled  to  our  judg- 
ment. 

It  is  important  to  state  what  I  understand  to  be  the  exact  proposi- 
tion contended  for  by  the  defendant,  and,  as  I  think,  contended  for 
rightly.  It  is  this :  If  the  drawer  <rf  a  check  pay  it  into  a  banker  to 
the  account  of  a  third  peison,  and  the  conuderation  as  between  the 
person  to  the  credit  of  whose  account  the  check  has  been  paid  and  the 
drawer  of  the  check  wholly  fails,  so  that  as  between  those  two  parties 
the  drawer  would  have  a  perfect  answer  to  any  action  on  the  check, 
then  the  drawer  may  stop  payment  of,  and  has  an  answer  to  any  action 
OD,  the  check,  as  against  the  bankers  who  have  received  it,  unless  in 
Ute  mean  time  they  have  in  some  way  given  some  value  for  it ;  as  1^ 
paying  money,  or  giving  credit  or  some  other  advanti^o,  to  the  ens- 
tomer  to  whose  account  it  has  been  paid  in,  or  by  altering  their  own 
poution  in  some  way  in  consequence  of  having  received  the  check,  and 
OD  the  faith  of  its  being  pud. 

Xow,  it  is  too  late  to  dispute  that  a  pre-existing  debt  doe  to  the 
transferee  of  a  bill  entitles  him  to  all  the  righu  of  a  holder  for  value. 
Bat  it  seems  equally  clear  that  this  is  an  exception  to  general  rules,  an 
extraordinary  proteotion  given  to  such  a  holder  on  grounds  of  com. 
mercial  policy  only,  and  in  order  to  favor  the  nnreatricted  use  as  our- 
rency  of  negotiable  inatrnments.  "  It  is,"  says  Chancellor  Kent,  in  the 
WclUcnown  cnse  of  Bay  v.  Coddington,  "  the  credit  given  to  the  paper, 
md  the  consideration  bona  _fide  paid  on  receiving  it,  that  entitles  the 
bolder,  on  grounds  of  oommenual  policy,  to  such  extraordinary  pro- 
tection, even  in  oases  of  the  most  palpable  frand.  It  i)  an  exception 
to  the  {;encral  rule  of  law,  and  ought  not  to  be  carried  beyond  the 
necessity  that  created  it."  Mr.  Justice  Willes  nses  language  very 
ttueh  the  same  in  Whistler  v.  Forster :  "  The  general  rule  of  law  is 
■ndoubted,  that  no  one  can  transfer  a  better  title  than  he  himself  pos- 
asMSB :  Jiemo  dot  quod  non  habet.    To  this  there  are  some  exceptions, 
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on«  of  vbich  ariseB  out  of  Uie  Isw-merchant  u  to  negotiable  uiBtra- 
mentB.  These  being  part;  of  the  oorrenoy  are  sabjeot  to  the  same  rale 
as  money;  and,  if  Buch  an  instrnment  be  transfeired  in  good  faith  for 
valae  before  it  is  overdae,  it  becomes  avxilable  in  the  hands  of  the 
holder,  notwitlistanding  fraad,  whioh  would  have  rendered  it  ansvail' 
able  in  the  hands  of  a  previous  holder."  It  would  be  wasting  time  to 
quote  other  authorities  to  the  same  effect :  these  are  sufficient  to  show 
the  grounds  of  sense  and  substance  on  whidi  the  law  as  to  bills  is  sup- 
ported. Nor,  if  it  be  oeoessary  to  have  recourse  to  it,  is  the  technical 
element  of  consideration  wanting  between  the  trangferror  and  the  trans* 
feree  of  such  an  instrument.  Whether  the  true  view  be  that  adopted 
hj  Sir  John  Bylee  (Byles  on  Bills,  lOtb  ed.  p.  89),  that  a  biU  or  DOte 
payable  at  a  future  day  snspenda  until  ita  maturity  the  remedy  for  tba 
antecedent  debt ;  or  that  adopted  by  my  brother  Lush,  from  the  jui^ 
ment  of  tbe  Court  of  Common  Pleas  in  Beldiaw  «.  Bush,*  that  it  is  a 
conditional  payment  of  tbe  debt,  the  debt  reviving  if  tbe  security  is 
not  realized,  —  in  either  view,  there  is  consideration  which  may  enter 
into,  but  is  not  the  whole  reason  for,  the  protection  given  to  the  bona 
fide  holder  of  such  an  instrument.  The  whole  reason  certainly  does 
not  apply  to  the  case  of  a  pheok ;  and  the  true  qaestion,  with  deference, 
appears  to  me  to  be  whether,  apart  from  the  reasons  which  protect 
the  bonajUk  holder  of  bills  payable  at  a  future  day,  which  do  not  ap- 
]>ly,  there  are  soy  reasons  or  sutborities  which  do  apply  to  protect  the 
bonajlde  holders  of  checks  given  under  snob  circnmBtances  as  the 
check  was  given  in  this  case. 

As  to  authority,  no  case  has  been  <nted  in  which  this  point  has  been 
decided ;  yet  it  is  certain  that  a  oase  wonld  have  been  cited,  if  it  could 
be  found.  There  is,  indeed,  a  dictum  of  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  in  Watson  v.  Russell,*  to  the  effect  that  there  is  no  dif- 
ference between  a  bill  and  a  check  in  the  hands  of  a  holder  for  value. 
But  that  dietum  must  be  taken  with  the  facts  of  that  oase,  in  whidi 
neither  was  the  plaintiff  a  banker,  nor  was  the  oonnderatioa  for  the 
check  an  antecedent  debt.  No  authority,  as  I  have  said,  has  been 
nted  on  which  tbe  point  has  been  decided.  Yet  it  surely  needs  one. 
The  doctrine  as  to  bills  of  exchange  has  been  established  after  many 
disputes  and  maoh  reustanoe  :  is  it  likely  that  in  the  case  of  checks  no 
one  who  has  been  defrauded  has  ever  resisted  payment  until  now,  hot 
that  every  one  has  bo  felt  the  sense  and  reason  of  the  rule  contended 
for  that  it  has  been  acquiesced  in  without  a  strn^e?  I  think  not* 
aad  I  cannot  find,  on  the  best  information  I  have  been  able  to  get,  that 
die  general  understanding  is  what  my  brother  Lush  believes  it  lo  be> 
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On  the  contrary,  my  impraeuon  is  that  the  opiniona  of  men  of  boNness 
are  mnch  divided  on  this  subjeot ;  and  that,  if  the  court  vera  to  de- 
cide, as  I  think  it  onght,  in  favor  of  tlie  defendant,  the  oonaeqnences 
to  mercantile  transactions  would  be  by  no  means  so  serions  oa  it  haa 
been  too  much  taken  for  granted  they  would  be.  And,  even  if  the 
natter  of  fact  were  clearer  than  it  is,  the  understanding  of  mercantile 
men,  though  on  ench  a  subject  entitled  to  deference,  cannot  and  on^t 
not  to  determine  the  question.  Apart,  then,  from  anthority,  which  ia 
wanting,  how  etanda  the  thing  in  sense  ?  I  take  a  case  of  gross  an<l 
direct  fraud ;  for  to  auch  a  ease  the  argument,  if  it  is  good  for  any 
thing,  mnst  extend.  A  man  is  cheated  out  of  a  check  for  a  large  sum 
in  favor  of  A. :  A.,  who  has  cheated  him,  pays  the  check  into  his 
bankers,  between  whom  and  himself  there  have  been  large  dealings, 
greatly  to  the  bankers'  advantage.  At  tlie  moment  when  the  check  is 
paid  in,  A.  is  overdrawn ;  and  therenpon,  nothing  more  happening,  the 
banker  claims  the  value  of  the  check  against  the  cheated  drawer,  and 
denies  the  drawer's  right  to  protect  himself  agiunat  the  frand  of  A.  by 
Stopping  his  check,  simply  and  solely  on  the  ground  that  the  fraudulent 
man  has  been  allowed  by  the  banker  to  overdraw  his  account.  I  can 
see  no  reason  or  justice  in  this.  If  either  the  drawer  or  the  banker 
mnst  suffer  to  the  extent  of  the  value  of  the  check,  it  seems  to  me  much 
more  reasonable  and  just  that  he  should  suffer  who,  with  his  eyes  open, 
and  to  a  person  he  knows,  has  gone  on  making  advances,  than  he  who 
haa  been  directly  defrauded,  often  in  a  first  and  single  tranaaotion, 
and  also  haa  often  no  means  whatever  of  protecting  himself  against 
fraud.  To  me  the  rale  seems  hard  in  the  case  of  money,  but  it  is  well 
settled.  It  seems  hard  in  the  oase  of  bills  due  at  a  f  utnre  date,  which 
are  said  to  be  like  money,  and  to  stand  upon  the  same  foot ;  but  that 
is  also  well  settled.  But  checks  are  not  money.  Ko  rule,  as  far  as  I 
can  find,  either  of  practice  or  of  law,  is  settled  with  regard  to  them; 
and  I  am  not  willing  to  make  a  rule  as  to  checks  in  favor  of  bankers 
which  is  not  just  io  itself,  and  which  is  not  defensible,  at  least  upon 
the  grounds  on  which  the  rules  as  to  money  and  as  to  bills  are  de- 
fended. 

It  is  sud  that  the  distinoCion  between  a  bill  and  s  check  is  a  refined 
one ;  but  it  is  to  be  observed,  first,  that  where  a  line  is  drawn,  cases 
sloee  to  this  line,  bat  on  different  sides  of  it,  mast  needs  l>e  separated 
by  a  distinction  which  is  refined ;  and,  next,  that  we  are  here  dealing 
with  an  exception  to  ageneral  rule :  and  the  burden  of  proof  and  streaa 
of  argument  seem  to  me  to  lie  rather  on  those  who  say,  than  on  those 
who  deny,  that  it  is  within  the  exception.  It  is  for  those  who  aaaert 
it  to  make  it  out;  and  the  absence  of  direct  affirmative  authority  in 
•■i?fa  a  case  is,  to  my  mind,  strong  authority  in  the  negative. 
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It  has,  however,  been  u-gned  that  the  legal  clement  of  conuderation 
is  not  entirely  absent  where  a  oheclc  ia  given,  becaose  it  is  payable  iio- 
medUtelyj  and  my  brother  Lneh  has  pat  tc^ther,  from  Comyns'i 
Digest,  Action  on  the  Case,  Aasampgit,  B.  1-16,  a  definition  or  descrip- 
tion of  conaideratiou,  to  the  aocaraoyof  which  I  entirely  assent.  It  M 
sought  to  draw  from  this  definition  the  oonclnsion  that  the  pracUoe,  by 
no  means  uniform  or  binding,  of  allowing  twenty-four  hours  to  elapse 
between  the  drawing  or  receipt  and  presentment  of  a  check  constltntM 
B  new  oonnderation  as  between  the  drawer  and  the  payee.  I  cannot 
assent  to  this  view.  It  nasomes  the  substantial  identity  of  a  ched 
with  other  instruments  from  which  it  differs.  "  A  check,"  says  Hr^ 
Jnstioe  Story,  Promissory  Notes,  6th  ed.  p.  674, "  is  an  absolnte  appro- 
priatioD  of  so  much  money  in  the  hands  of  a  banker  to  the  holder  of 
the  check ;  and  there  it  oaght  to  remain  nntil  called  for.  In  trnth,"  h^ 
goes  on,  "a  check  is  an  instrament«t»'ymerM,  and  is  construed  exactly 
as  the  parties  intend  it.  It  is  supposed  to  be  drawn  upon  funds  in  thi|' 
hands  of  the  banker  as  banker ;  and  it  appropriates  the  amount  to  th^ 
holder  of  the  check."  To  the  same  effect  is  the  judgment  of  Sir  Johm 
Byles  in  Keene  v.  Beard :  ■'  A  check  is  an  appropriation  of  so  mucfaj 
money  of  the  drawer  in  the  hands  of  the  banker  upon  whom  it  isl 
dravfn,  for  the  purpose  of  dischai^ing  a  debt  or  liability  of  the  drawer! 
to  a  third  person."  And,  in  commenting  oo  De  la  Chanmette  v.  Bank  1 
of  England,'  the  same  learned  person  draws  the  very  disUnotion  which 
is  insisted  upon  here  in  the  defendant's  favor :  "  It  would  seem  to  fol- 
low," says  he  (Bylea  on  Bills,  10th  ed.  p.  89),  '*  as  a  general  rule,  that 
whenever  a  bill  or  note  payable  on  demand  ia  remitted  to  a  creditor  in 
liquidation  of  an  existing  debt  only,  and  no  fresh  credit  is  given  or  ad- 
vanoes  made  by  the  creditor  on  the  faith  of  Ihe  instrnment,  he  maybe 
treated  by  the  parties  liable  on  it  as  the  agent  of  the  debtor  from  whom 
he  reoeivod  it :  a  doctrine  which,  while  it  cannot  injure  the  creditor 
(for  if  he  cannot  recover,  still  he  is  but  where  he  was  before  he  received 
the  remittance),  would  no  doubt  t«nd  to  prevent  gratoitous,  fraudulent, 
or  felonious  holders  of  paper  from  obtaining  its  value  by  paying  it  away 
to  their  creditors ;  but  it  is  conceived  that  in  general  a  pre-existing 
debt  due  to  the  transferee  of  a  bill  entitles  him  to  all  the  rights  of  a 
holder  for  value."  And  in  a  note  to  tbis  passage  he  observes :  **  It  is 
to  be  recollected  that  a  NU  or  note  payable  at  a  future  day  auspendi 
till  its  maturity  the  remedy  for  the  utteoedent  debt.  There  may 
therefore,  in  this  respect,  be  a  difierenoe  between  an  instrument  pay- 
able OD  demand  and  one  payable  at  a  future  day." 

There  is,  therefore,  nothing  to  bind  a  banker  nut  to  present  a  check 
paid  in  till  the  next  day.    In  practice,  I  believe  it  h^pens  cooatantly 
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that  titey  are  presented  at  once.  Although,  tbcrefora,  there  maf  be  ao 
expectation  of  forbearanoe  for  twenty-foar  hoara  apon  the  giving  of 
the  check,  ihe  ^ring  of  it  is  no  consideration  to  forbear;  and  it  isfal- 
laciotu  to  o^nfase  things  in  their  nature  different. 

There  are  not,  as  we  have  seen,  any  cases  directly  npon  chocks ;  bnt 
there  are  some  upon  the  subject  of  bank-notes,  to  which  it  may  he 
proper  to  adrert.  In  Solomons  t>.  Bank  of  Kngland,  which  is  reported 
in  a  note  to  Lowndes  t>.  Anderson,'  the  plaintiffs  were  London  mer> 
diants  in  advance  to  foreign  correspondents.  A  note  had  been  fraudu- 
lently obtuned,  and  had  been  stopped  at  the  bank  by  the  person 
defrauded.  The  plaintiffs  were  innocent  of  the  fraud,  and  had  re- 
eeived  the  note  to  be  applied  ia  diminution  of  an  existing  debt.  There 
was  evidence-  to  connect  the  foreign  correspondents  with  the  fraud ; 
and  Lord  Eenyoa  held  at  Niu  Prius  that  the  Sing's  Bench  afterwnrda 
sapported  the  ruling  that  the  London  merchants  bad  given  no  consid- 
eration ;  that  they  were,  therefore,  mere  agents  to  receive  the  amount 
of  the  note  from  the  bank ;  that  they  could  be  in  no  better  position 
than  their  principals  ;  and,  as  Mr.  Justice  Buller  expressed  it  in  banco, 
**  they  must  stand  or  fall  by  the  title  of  their  foreign  correspondents." 
This  case  was  decided  in  1791 ;  and  it  came  under  the  ^nsideration  of 
f  the  King's  Bench  in  1829,  in  the  case  of  De  la  Chaumette  v.  Bank  of 
England.*  In  that  case,  two  bank-notes  had  been  fraudulently  ob- 
tained, and  were  remitted  from  abroad  to  the  plaintiff,  an  English 
merchant,  who  was,  at  the  time  he  received  them,  lai^Iy  in  advanoe 
to  the  foreign  remitter.  It  was  held  by  Lord  Tenterden  and  the  Court 
of  King's  Bench  that  the  plaintiff  ooutd  only  recover  on  the  title  of 
the  foreign  sender.  "  It  appeared,"  says  Lord  Tenterden,  giving  the 
judgment  of  the  conrt,  "that  at  the  time  when  the  note  was  remitted 
to  the  plaintiff  the  balance  as  between  him  and  Odier  &  Co.,  the  for- 
eign senders,  was  £7,000  in  favor  of  the  plidntiff ;  but  he  did  not,  in 
ooneequence  of  having  received  the  note,  make  any  further  advance  or 
give  any  further  credit  to  Odier  A  Co^  than  he  would  have  done  if  the 
note  had  not  been  transtDitted.  Unless,  therefore,  we  were  to  lay  down 
a  rule  that  a  party  who  holds  a  note,  however  obtained,  may,  by  merely 
remitting  it  to  a  person  to  whom  he  is  indebted,  enable  him  to  sn^ 
wo  most  say  that  the  plaintiff  must  be  considered  as  representing  Odier 
Jb  Co.,  and  that,  if  he  can  recover  at  all,  it  must  be  upon  their  ri^t," 
A  Bank  of  England  note  is  not  a  cheek,  no  doubt ;  but  neither  is  a 
eLeck  an  unmatured  bilL  To  hold  that  the  pl^ntifb  cannot  recover 
in  this  case,  except  on  Lizardi's  title,  and  that  they  were  his  agents  to 
nweive  the  defendant's  check,  is  not  in  confiiot  with  any  of  the  easel 
which  have  been  decided  on  bills  of  exchange  while  it  is,  I  think,  in 
•  lIRiitlSfi.  ■OB.AC.SM. 
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socordanoe  with  the  principles  of  the  two  cases  I  have  laat  mentioned, 
as  well  as  with  real  juBiioe, 

I  am  not  aware  that  these  cases  at  all  interfered  with  the  n^^ti»    , 
biliqr  of  bank-notes;  and  I  do  not  think  that  the  negotiability  of 
checks  will  be  injnred  if  this  case  wore  decided  aa  I  should  wish  to 
decide  it. 

There  remuna  the  smaller  question,  whether  the  special  circnmstaaoe 
thst  a  so-called  "  bill "  was  given  np  on  receipt  of  the  check  formed  of 
Itself  a  sufficient  consideration  to  entitle  the  plaintiffs  to  recover?  I 
need  say  no  more  than  that  I  think  it  did  not  The  so-called  b'dl  was 
not  a  bill :  it  was  a  mere  memorandum,  and.  inchoate ;  and  its  relin- 
qnishment  was  the  giving  up  of  nothing  which  can  be  called  a  consid- 
eration. For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed.  Judgment  a^rmed} 

'  Thii  Judgment  iraa  ifflnned  in  the  Houm  of  Lordi,  1  App.  Cu.  561,  bnt  upoaC 
the  ground  that  the  check  wu  T^lld  even  in  the  hinda  of  LiurdL  —  En.  W" 

WktiOQ  s.  BuMsU,  8  B.  &  S.  84,  accordi  with  the  judgment  of  the  Excbeqnu: 
ChMuber  in  the  principal  cue. 

In  Nugent  b.  Qillord,  1  Atk.  46S ;  Whde  o.  Booth,  4  T.  B.  025,  n.  j  Doe  r.  Fallow*, 
S  Or.  ft  J.  4B1,  4e8,(a>ii(Ua),  It  wai  held  that  aiieta  of  a  leilstor,  which  the  execu- 
tor liad  wrongfuUf  applied  to  the  aatiifaclion  of  a  deht  due  from  him  penonally, 
could  not  be  recovered  from  the  creditor,  who  received  them  wlthont  notice  of  the 
executor's  miicaadncC ;  and  In  Head  v.  Orrery,  8  Atk.  28G ;  Hawkini  v.  Taylor,  B  Vei. 
SOB,  a  similar  creditor  acquired  a  valid  title  to  property  of  the  teilator  auigned  to 
him  by  the  executor  ai  collateral  security  for  the  debt.  See  alio  Hodgson  v.  Dand, 
S  Bro.  C.  C.  475.  Ai  to  transfer*  by  ezecuton  for  their  own  debt,  however,  ■«•  2 
Williams'  Biecutor*,  7  ed.  BS7. 

Thetntnafbr  byatnisteeof  trust  property,  in  dlscltarge  of  a  perumaldairo  against 
himself,  ha*  been  held  to  be  a  transfer  for  value.  Thoradike  v.  Hunt,  8  DeQ. 
A  3.  568.    But  see  Case  v.  Jamei,  8  DeQ.,  T.  ft  J.  S56,  264. 

Bimilarly,  the  transfer  of  a  bill  of  lading  by  an  innolveDt  vendee,  in  contlderatiaD 
«f  his  release  from  a  valid  conEract  to  fumiih  other  secaritiei  for  the  payment  of 
advances,  has  been  held  to  be  a  transfer  for  value  which  woold  defeat  the  vendor's 
tight  of  stoppage  in  troiutfu.  Chartered  Bank  v.  Henderson,  L.  R.  6  P.  C.  fiOl.  And 
tn  Lcask  p.  Bcott,  2  Q.  B.  D.  376,  the  Coort  of  Appeal,  deolinlDg  to  follow  Rodgw  d. 
The  Comptoir  D'Evcompte,  L.  B.  3  F.  C.  898,  held  that  the  vendor'*  right  of  Moi^aga 
■  roMnJu  was  gone,  although  the  Iilll  of  lading  was  transferred  ty  the  ineolvent  ven- 
d«e  merely  to  cover  so  antecedent  indefatednesa. — Eih 
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BAT  ».  C0DDIN6T0N  ixa  Ormia..  f-v  ^ 'j  "  '  "  ' 
Ih  TBm  CoTTBT  OF   Ch^itoebt,  Nsv  Yobk,  Notehbbb  17,  1820^ 

^ND  Jaxvjlbt  S,  1821.  I     ^  ,     '  ^ 

[ifepMerf  in  6  JoAium'i  CKomsry  Aspv-M,  M.]      — ^, --  ,  ,  -      -/  , 

1^  plaintiff,  being  owner  of  a  veMel,  employed  Randolph  A  Sar*'  , 
•^  defendants,  who  were  oarpenters,  to  sell  her  on  n  credit,  and  tsk«  " 
good  notes  in  payment,  and  transmit  the  same  to  him,  with  an  acoonnt  ' 
nf  their  charges,  which  he  would  pay.  R.  ft  S.  sold  the  vessel  for 
$8,675,  and  on  the  Sd  of  Jnne,  1B19,  receiTed  the  notes  of  the  parchosers, 
payable  in  two,  three,  sod  four  months;  some  of  them  being  made 
payable  to  and  indorsed  by  P.  Aymar  A  Co.,  and  the  others  by  J.  R. 
Stewart.  On  the  12th  of  June,  1819,  R  &  S.  delivered  the  notes 
BO  indorsed  to  the  defendants,  J.  ft  C.  Coddington,  who  were  at  that 
time,  as  they  stated  in  their  answer,  nnder  heavy  respoaBibilities  for 
R.  ft  8.,  as  indoraers  of  notes  for  their  accommodation,  payable  at 
different  times,  but  all  sabseqaent  to  the  12th  of  June,  1819,  and 
which  they  were  afterwards  obliged  to  take  np  as  they  fell  due, 
amounting  to  above  tl7,000.  The  answers  admitted  that  R  ft  S.  had 
stopped  payment,  when  the  notes  so  held  by  them  were  to  be  delivered 
to  J.  ft  C.  Coddington. 

The  defendante,  J.  ft  C.  Coddington,  denied  all  knowledge  of  the 
manner  in  which  the  notes  had  oome  to  the  hands  of  R.  &  S.,  and 
alleged  that  they  believed  that  they  were  the  htyna  fide  and  exclusive 
property  of  R.  ft  S. ;  that  they  received  these  notes  with  others,  as  t 
guarantee  and  indemnity,  as  far  as  they  would  avail,  for  their  respon- 
•ibilides,  and  three  days  after  dispo  ed  of  some  of  the  notes  for  cash, 
and  did  not  know  until  several  days  afterwards  that  the  nobis  be- 
longed to  the  plaintiflb,  as  stated  in  the  bill  They  admitted  that, 
when  they  so  received  the  notes,  R.  ft  8.  were  not,  in  a  strict  legal 
sense,  indebted  to  them,  bat  that  they  were  under  large  gmtuitoua 
responsibilities  for  them. 

November  IT,  1820.  'So  proofs  were  taken,  and  the  cause  came  jn 
tc  be  heard  on  the  pleadings  only. 

S.  Jbnet,  f'>r  the  plaintiff,  contended  :  1.  That  the  notes  were  not 
negotiated  by  R.  ft  S.  to  J.  ft  C.  Coddington,  in  the  usual  course  of 
trade,  nor  by  the  authority  of  the  phuntifi',  nor  for  any  conuderation 
given,  nor  for  any  responsibility  incurred  on  the  credit  of  the  notes ; 
and  the  defendants,  C.  ft  C,  could  not,  therefore,  rightfully  hohl 
i^inst  the  plaintiff,  the  true  owner  of  them.  Willes*  Rep.  100; 
1  Salk.  160}  8  Maule  ft  Selw.  662;  Cowper,  671. 
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2.  That  R.  A  8.  having  no  propertj  in  the  notes,  nor  an;  anthoritj 
to  nse  them,  delivered  them,  after  their  insolvency  waa  known,  to 
C.  &  C.  as  seonrity  for  reaponstbilitiea,  for  which  they  had  not  then 
become  charged  ;  and  the  notes  could  not  therefore  be  held  ngaiort 
the  owner  of  them. 

8.  That  the  notes  were  held  bjr  C.  Ss  C.  merely  as  ti  isteea  foi 

4.  That  as  C.  A  C^  nnder  the  ciroamitancea  of  the  case,  ooald 
aoqnire  no  interest  in  the  notes,  as  gainst  the  true  owner,  they  ooght 
to  account  for  them  to  him,  with  interest. 

W^,  contra,  pnt  tJie  case  not  on  the  ground  of  a  factor  pled^ng 
the  goods  of  his  principal,  bnt  on  the  groond  that  the  notes,  being  ne- 
gotiable paper,  might  be  pledged  by  a  bona  Jide  holder,  to  lecore  an 
aniecedent  debt.  The  property  and  possession  of  n^otiable  bills  or 
notes  were  inaeparable.  They  might  be  transferred  even  by  a  perwni 
who  had  found  or  stolen  them.  Fled^ng  tlie  notes  for  an  antecedent 
debt  or  existing  responsibility  was  a  valid  ooudderation  for  the  trans- 
fer, if  a  oonatderation  was  required.  S  Burr.  1616 ;  1  Burr.  452 ;  1 
Bobs.  &  PulL  648 ;  fi  Boss.  A  Pull.  170 ;  1  Boss,  is  Pull.  539 ;  13  Maaa. 
lOS ;  15  Masa.  889.  If  the  defendants,  C.  A  C,  had  not  relied  on 
these  notes,  taken  without  any  knowledge  or  suspicion  that  R.  A  S. 
were  not  the  true  and  bona  ^fide  owners  of  tliem,  they  might  have  had 
other  security. 

Jan.  8, 1821.  The  cause  stood  over  for  oonsideration  ontil  this  day. 

Thb  OoiJiCBLLOK.  It  is  admitted  that  Randolph  is  Savage  hold 
Ihe  notea  belon^ng  to  the  pluntiS,  which  they  transferred  to  the 
defendants  J.  &  C.  Coddington,  on  the  12tb  of  June,  1819,  aa  agents 
or  (mstees  for  the  plaintifi)  and  that  they  had  no  authority  to  pass 
them  away.  It  was  a  gross  and  fraudulent  abuse  of  trust,  on  the  part 
of  R  (fe  S.  The  only  question  now  is  whether  J.  AC.  Care  entiUed, 
under  the  circumstances  disclosed,  to  hold  the  notes,  and  retain  ths 
amount  of  them  as  against  the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an  agent  or 
factor,  or  by  any  other  person,  fraudulently,  so  as  to  bind  the  true 
owner  as  against  the  holder,  provided  it  be  taken  in  the  usual  coutm 
of  trade,  and  for  a  fair  and  valuable  conuderation,  without  noUoe  of 
the  fraud.  Bnt  the  defendants,  J.  &  G.  C,  have  not  entitled  thenK 
selves  to  the  protection  of  holders  of  that  description.  The  notes 
were  not  negotiated  to  them  in  the  usual  course  of  business  or  trade, 
nor  in  payment  of  any  antecedent  and  existing  debt,  nor  for  cash 
or  property  advanced,  debt  created  or  responsibility  incurred,  nn  the 
strength  and  credit  of  the  notes.  They  were  received  fram  R.  A  S. 
iftsr  they  bad  stopped  payment  and  had  become  insolvent  within 
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the  knovledge  ot  J.AC.  C,  and  w«ra  §eiied  iipon  hj  tbe  Coddingtoiu^ 
u  U^uia  in  natffivffio,  to  §eoare  themBelvw  gainst  oontingent  en- 
gagementfl  prerioosly  made  for  R.  Jb  8.  and  on  vhiob  they  had  not 
then  become  chargeable.  There  is  do  case  that  enUtle§  anoh  a  bolder 
to  the  papOT,  in  oppositioD  to  the  title  of  the  troe  owner.  They  wen 
not  holdon  for  a  valaable  consideratioii  within  the  meaning  or  withta 
the  policy  of  the  law. 

Iq  Miller  v.  Raoe,  a  bank-note  waa  stolen  and  came  to  the  hands  of 
tbe  plaintiff,  and  be  was  held  entitled  to  it.  Bat  the  Court  of  King*! 
Bench  considered  bank-ootea  as  cash,  which  paoeed  as  money  in  the  way 
of  bostneSB ;  and  tbe  holder,  in  that  oaee,  came  by  the  note  for  a  full 
and  valnable  consideration,  by  giving  money  in  exchange  for  it,  in  th« 
luaal  oonrse  of  his  bnaineas,  and  without  notice  of  the  robbery,  and  m 
thoae  conaiderationa  he  was  entitied  to  the  amooht  of  the  note.  So, 
in  Qrant  e.  Vanghan,  a  bill  of  exchange  payable  to  bearer  was  lost, 
and  the  finder  paid  it  to  a  grocer,  for  teas,  and  took  tbe  obaoge. 
There  the  court  lud  strees  on  the  facts  that  the  holder  came  by  the 
bill  boTM  ^de,  and  in  the  course  of  trade,  and  for  a  full  and  fair  con- 
sideration, and  that  thongh  he  and  the  real  owner  were  equally  in- 
nocent, yet  he  was  to  he  preferred,  for  the  sake  of  eommeroe  and 
confidence  in  negotiable  paper,  Ag»n,  in  Peacock  t>.  Bhodes,  a  bill 
of  exchange,  with  a  blank  indorsement,  waa  stolen,  and  negotiated  to 
a  person  who  took  it  in  the  way  of  hia  trade,  for  cloth  sold  and  cash 
for  the  balance ;  and  he  was  held  entitled  to  hold  it.  Lord  Mansfield 
placed  reliance  on  the  circumstance  that  it  was  received  in  the  course 
of  trade.  It  was  *'  by  reason  of  the  coarse  of  trade,  which  creates  a 
property  in  the  assignee  or  bearer,"  that  Holt,  C.  J.  (1  Salk.  126, 
anon.),  held  that  tbe  owner  of  a  bank-bill  which  was  lost  and  trana- 
ferred  by  the  finder  to  C,  for  a  valnable  consideration,  oonld  not 
maintain  an  action  against  O.  It  will  not  be  necessary  to  go  farther 
in  snpport  of  the  principle  which  uniformly  pervades  the  oaaes  upon 
this  point ;  and  I  shall  conolnde  with  the  case  of  OoUins  v.  Martin,  in 
which  it  was  decided  that  if  bills  of  exdiange,  indorsed  in  blank,  be 
deposited  with  a  banker,  to  be  received  when  due,  and  the  banker 
laises  money  on  them  by  pledging  them  to  C,  and  then  becomes 
bankmpt,  C.  could  not  be  saed  by  the  real  owner,  as  he  took  them 
innooentiy,  without  knowledge  of  the  previous  oircumatancea.  Bat  it 
is  to  be  observed  that  C.  there  advanced  money  to  tbe  banker,  on  the 
eiedit  of  the  hills,  and,  as  Eyre,  C.  J.,  observed  in  that  case,  *>  it  it  can 
be  proved  that  the  holder  gave  no  value  for  the  bill,  then,  indeed,  ha 
ti  in  privity  with  the  first  holder,  and  affected  by  all  that  will  affect. 
Bim.*' 

In  abort,  I  have  not  been  able  to  discover  a  case  in  whkh  tht 
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bolder  of  i.egotiab]«  paper,  fraudulently  traiuferred  to  hint,  wat 
deemed  to  have  ai  good  a  title,  in  taw  or  equity,  aa  tho  tme  owner, 
nnless  ho  received  it  not  only  without  notice,  but  in  the  ooaree  of 
bnaineBS,  and  for  a  fair  and  ralaable  consideratioD  given  or  allowed 
on  hia  part,  on  the  strength  of  that  identical  paper.  It  is  the  credit 
given  to  the  paper,  and  the  consideration  bona  Jide  paid  on  I'uoeiving 
it,  that  entitles  the  holder,  on  gronnds  of  oommerctal  policy,  to  snob 
extraordinary  protection,  even  in  oases  of  the  most  palpable  frsad. 
It  is  an  exception  to  the  general  rule  of  law,  and  ought  not  to  be 
carried  beyond  the  necessity  that  created  iL 

I  shall  accordingly  declare  that  the  defendants,  J.  A  C.  Coddington, 
are  not  entitled  to  the  notes  or  the  proceeds  thereof,  as  against  the 
plaintiff,  who  was  the  lawful  owner  of  them  when  they  were  trans- 
ferred to  those  defendants,  inagmoch  as  they  did  not  receive  the  notes 
in  the  course  of  business,  nor  in  payment,  In  whole  or  in  part,  of  any 
then  existing  debt,  nor  for  cash  or  property  advanced,  or  debt  created 
or  responsibility  incurred  on  the  credit  of  the  notes.  And  I  shall 
direct  that  it  be  referred  to  a  master  to  compute  the  amount  of  the 
said  notes,  with  interest  thereon,  from  the  times  they  were  respectively 
payable,  to  the  time  of  making  the  report ;  and  that  all  the  defendants 
in  the  amended  bill,  or  some  or  one  of  them,  pay  to  the  plaintiff  the 
sum  that  shall  be  reported  as  the  amount  of  the  said  notes,  with  inter- 
est, as  aforesaid,  within  thirty  days  after  the  master  shall  have  made 
and  filed  his  report,  and  notice  thereof  and  of  this  decree,  or  that  the 
plaintiff  may  have  execution  therefor,  agunst  all  or  either  of  the  said 
defendants,  according  tA  the  oourae  and  praotioe  of  the  court. 

And  it  is  farther  ordered  that  the  defendants  R  di  S.  pay  to  the 
plaintiff  his  entire  costs  of  this  suit,  to  be  taxed,  including  the  costs  of 
the  original  bill,  and  that  the  plaintiff  ^ve  credit  upon  the  coats  so  to 
be  taxed  the  charges  and  commisuons  due  from  him  to  the  said  de- 
fendants, R.  A  S.,  upon  the  sale  of  the  vessel  in  the  pleadings  meib 
tioned,  and  amounting  to  ninety-six  dollars  and  eighty -aeven  cento ; 
and  that  he  have  execution  for  the  balance  of  oosta,  after  such  dedn» 
tion,  agunst  them,  the  said  R,  ft  S^  aocording  to  the  course  and 
practice  of  the  court.  And  it  is  further  ordered  that  no  costs  be 
taxed  or  allowed  to  the  plwntiff,  or  to  the  defendants  J.  ft  C  C,  as 
l^ainst  each  other.  Decru  accordingly} 

I  AlBimcd  in  CoddDglon  o.  Baj,  30  Johns.  WT. 

Mobil*  Brnnk  n.  Hall,  6  Ala.  esQ;   Andrawi  «.  UeCaj,  B  Ala.  990;  Brooks  s 
mdtton,  16  Hiu.  GIS ;  N.  T.  Co.  b.  DeWolf ,  S  Boiw.  86,  aeant. 
Ocant  11.  Eidwell,  80  Mo.  466,  omfra.  —  En. 
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FRAyCIA  Axv  Othsbs  v.  JOSEPH  axd  Othbss.         .    .'. 

I>  Chaitcbkt,  bsfobb  Wiluax  T.  MoConw,  Y.  C^  Kbw  Tobb,  .' 

Fbbbitast  19,  I8S8. 
[Rrportai  in  8  Edtoardt,  Chmeay,  182.]  -  i  K  ^      (  i 

Bill  to  recorer  the  poBse§sion  of  a  promissory  note  for  nTenteen  ,  -' 
hnndred  and  eighty-three  dollars  and  eixty-two  oenta,  made  by  Jobu  - 
Hel  A  Co.  in  favor  of  the  compliunaDta,  and  vhich,  aa  the  bill  alleged* 
the  complainants  had  placed  in  the  hands  of  one  Walter  U.  Oddie  at 
their  ^ent  and  broker,  to  get  diaoonnted.  Also  the  bill  showed  that 
Oddie,  being  indebted  to  the  defendants,  Joseph  L.  Joseph  A  Co.,  in 
about  the  sum  of  tvo  thonsand  dollars,  delivered  the  said  promissory 
note  to  the  latter,  as  collateral  security  for  the  payment  of  the  money 
■0  dae  by  him  to  them.  And  there  vas  a  charge  that  the  defendants 
never  had  paid  or  advanced  any  moneys  on  account  of  it.  Prayer, 
that  the  promissory  note  should  be  given  np,  or,  if  negotiated  or 
moneys  received  thereon,  then  that  the  amount  might  be  made  good 
to  the  eomplunants. 

The  defendants,  in  their  answer,  set  forth  that  Oddie  received  of 
them  certain  notes  of  the  bank  of  the  United  States,  and  promised  to 
give  his  check  forthero  to  the  amount  of  two  thousand  dollars;  that 
the  check  which  he  gave  was  dishonored ;  and,  on  pressing  him  for 
payment,  he  gave  them  three  several  promissory  notes,  one  of  which 
vaa  the  note  in  question,  as  security,  upon  the  understanding  that  they 
should  forbear  and  not  urge  immediate  payment ;  that,  when  they  ao-t 
eeptedof  this  proposition,  the  sud  Oddie  indorsed  the  said  promissory  t 
note  in  blank  (with  the  other  notes),  and  delivered  them  to  these : 
defendants,  at  which  time  they  gave  ap  a  promissory  note  made  by  i 
Silas  B.  Barrowes  that  Oddie  had  deposited  with  them ;  that  tbeyj 
took  them  in  good  faith  and  wlthont  any  knowledge,  sospicion,  or 
DOtioe  whatever  of  the  comptainante'  having  any  right,  claim,  or  inters 
est  whatever  in  this  particular  note  or  in  any  part  of  it,  and  the  first 
knowledge  they  had  was  from  the  bill.  They  insisted  that  the  com- 
plalnants  were  not  entitled  to  the  aid  of  the  court  to  extricate  them 
from  any  disappointments  wbidi  they  might  have  brought  upon  them- 
•dres  by  reason  of  having  substituted  the  sud  Oddie  in  their  place, 
and  (nmiahed  him  with  negotiable  paper  to  pass  off  ss  his  property 
iqton  third  persons  having  no  knowledge  or  suspicion  of  tlje  latent 
mtorest  of  tlie  complunants.  They  admitted  that  they  had  not  paid 
or  advanoed  to  Oddie  or  to  any  other  person  for  him  aoy  mcney  what 
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erar  on  aooonnt  of  the  said  promiMorf  note.  It  appeared  thst  the 
oomplunanta  had  taken  from  Oddie  a  jadgment  by  oonfeasion  for  hk 
general  indebtedneu  to  them ;  but  how  far  the  amount  of  Uiis  identt 
oal  note  was  embraced  did  not  appear. 

The  oauBe  oame  np  on  pleadiogB  and  proofs. 

Mr.  Tucker,  for  the  complainants. 

Jfr.  Cutting,  for  the  defendanti. 

Thb  Vicb-Cbamcxllob.  By  delivering  the  note  of  Hel  A  Co.  U 
Oddie,  the  complainants  did  not  part  vith  the  right  of  property  in  the 
note.  It  -waa  still  their  note  in  Oddie's  hands,  nntil  he  parted  with  it 
tor  the  purpose  and  in  the  way  for  which  it  was  intmsted  to  him ; 
namely,  that  of  procuring  it  to  be  discoonted  for  the  oomplainants' 
nse.  Any  other  disposition  or  appropriatioa  which  Oddie  mi^t  make 
of  the  note  was  a  breach  of  tnut  on  his  part  and  a  fraud  on  the  oom- 
plainants. 

The  proofs  very  clearly  show  that  the  note  was  delivered  to  Oddie 
for  the  specific  purpose  of  procuring  it  to  be  disooanted  and  of  brinp 
ing  the  money  to  the  oomplainants;  and  he  had  no  rig^t  or  aathority, 
therefore,  to  appropriate  it  to  himself  or  to  pledge  or  hypothecate  it 
lor  his  own  debt  or  pnrposes.    It  satisfactorily  appears  also  that  Oddie 
did  hypothecate  it  with  the  defendants  as  collateral  security  for  a  pre- 
existing debt  of  two  thousand  dollars,  which  he  owed  to  them.    ThU 
was  the  only  oonsideratjoa  on  which  the  transfer  and  delivery  of  the 
note  to  the  defendants  took  place.    The  lattermadeno  fresh  advances^ 
oor  did  they  part  with  any  goods  or  other  thing  of  value  on  the 
strength  and  credit  of  the  note  at  the  time  of  receiving  iL    Hence, 
they  are  not  bona  Jide  holders  of  this  note,  as  if  received  in  the  oourse 
of  trade  or  business  for  valuable  oonaideratioa  within  the  mle  eatal^ 
lished  in  Bay  v.  Coddlnglou,  and  followed  in  subsequent  oases.    War-,; 
dell  V.  Howell,'  Rosa  v.  Brotherson,*  and  Smith  v.  Tan  I*an.»    TrMJf 
the  defendants  say  they  granted  forbearance  or  time  to  Oddie  for  the' 
payment  of  the  two  thousand  dollars,  and  were  diverted  from  the  im-! . 
mediate  pursuit  of  their  remedy  against  him,  which  they  would  havej: 
taken  if  they  had  not  got  hold  of  this  note,  or  if  they  had  reoeived  r 
notioe  from  the  oomplainants  that  the  note  belonged  to  them.     But  ' 
this  is  not  enough  to  give  them  a  right  to  hold  it.    In  Wardell  v.  h 
Howell,  it  was  expressly  held  that  suoh  circumstanees  did  not  oonstitute 
that  valnable  consideration  which  the  policy  of  the  law  requires,  in 
order  to  f^ve  the  bolder  a  title  against  him  who  has  been  defended 
out  of  the  hill  or  note.    Bo  I  think  the  oiroumstanoe  of  their  returning 
to  Oddie  the  Burrowes  note  is  not  enough.    It  was  not  paying  a.  pro^ 

>  •  Wead.  im  ■  10  Wend.  66.  •  »  Wtad.  Wk 
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nit  Talae  n  (t  oonatdnation  for  the  not«  of  Mel  A  Co.  They  g^vo  iq) 
tbe  one  note  beeanse  thejr  deemed  the  other  two  whioh  they  received 
Bufflcient  seciirity  for  their  debt. 

Again,  the  taking  a  jadginent  by  confe§uon  agtdnst  Oddie  in  favor 
of  the  complainants  at  the  time  of  hii  future  ia  relied  on.  Bntit  does 
not  appear  that  the  amoont  of  the  note  in  qaeation  waa  included  in 
the  judgment,  or  that  the  complainants  have  thereby  obtained  any 
wtitfaotion  for  it.    This  objecdon,  therefore,  is  of  no  avail. 

Decree,  that  the  defendants  deliver  np  the  note,  with  costs  to  tha 
Mmplainanta  to  be  taxed.* 


/,. 


'  iLi     III  a  ;■-  C-l-  £"■  /      (•  '■  J  ' 

hAim  OF  BALINA  9.  BABCOCE  axd  Othbbs.    ),i:\       ■' 

"-■■■; 

IlT  THS   SVFSSICK   CoUBT  OV  Jin>IOA.TDItB,   HbW  YoBK,  OoTOBBH  <- 

Tbm*.  1889.  ■  ;; ;  L<.  .'/    ' 

[iVrtof  M  21  ITMxIfU,  499.1  ..'I.''/.,   J  "  .  i 

Tms  was  on  action  of  asanmpsit,  tried  at  the  Onondaga  circuit 
in  April,  1888,  before  the  Hon.  Daniel  Moseley,  one  of  the  circuit!  \  '  ;  ^   - 
judges.  ',':  *  : .; ,  ( 

The  suit  was  bronght  i^ainst  the  maker  and  indorsers  of  a  promis-   .  . .' 
sory  note  for  $1,500,  at  ninety  days,  dated  7th  March,  1837,  drawn  by   ^  ^  *" 
H.  S.  Gilbert,  payable  to  L.  Babcock,  and  indorsed  by  the  latter  and .      ,    , . 
two  mercantile  firmn,  viz.  Trowbridge  &  Grant  and  J.  ft  U.  Paddock,  r  " '   ' 

The  note  waa  diaoounted  by  the  Bank  of  Salina,  on  the  15th  March, r.    ' '■  '.  . 
1887,  and  the  proceeds  placed  to  the  credit  of  Trowbridge  &  Grant,  i  ,  '  ■; ,' 
on  the  books  of  tbe  bank,  with  whom  that  finn  had  extensive  dealings.  I    . 
On  the  ne«  day,  three  notes  drawn  by  Trowbridge  &  Grant,  amounts ' 
ing  together  to  upwards  of  12,000,  which  were  overdue  and  laid  in  the 
bank  under  proteat,  were  charged  to  the  account  of  Trowbridge  Jb 
Grant,  and  the  notes  cancelled ;  upon  two  of  which,  amounting  to 
tl,420,  there  was  a  responsible  indorser.     It  was  proved  that  the ; 
oonrse  of  baaineRS  at  the  Bank  of  Salina  with  such  of  their  customera 
as  had  large  dealings  with  the  bank  and  resided  at  a  (distance,  as  was 
the  oaso  with  Trowbridge  A  Grant,  was  to  discount  notes  from  time  to 
time  aa  they  were  received,  and  to  credit  the  proceeds  on  the  books, 
and,  whenever  a  credit  stood  upon  the  books  sufficient  to  pay  sucli 
notes  as  had  come  to  maturity,  to  charge  the  notes,  cancel  them,  and 

1  WaideU  1.  How*ll,  9  Wand.  170,  aeard. 

Trwkn'Bankt  BradMf.  4S  Bub.  879 ;  Lewli  ».  Kogm,  U  H  T  819V.  CtM 
Qht  k  WUU,  fi2  B.  T.  188  (mmU«),  emta.~  Bd. 


-c  by  Google 


888  BANK  OF  BAJjTSA.  V.   BABCOCK  ET  AI»         [OHAP.  IT. 

■end  them  home.  On  the  part  of  the  maker  and  payee  of  the  note,  it 
waa  proved  that  there  bad  been  a  miaappropriatioo  of  the  not« ;  that 
it  bad  been  made  and  intended  by  them  that  it  shoald  have  been  difr 
ooonted  for  the  benefit  of  the  payee ;  and  they  inaiated  that  the  Bank 
of  Salina,  not  having  made  any  advancee  npon  or  given  any  aotnal 
valae  for  the  note,  but  having  received  it  and  appropriated  it  to  the 
payment  of  antecedent  debts,  vere  not  entitled  to  recover  agalnat  th« 
maker  and  payee.  The  judge  among  other  things  chatged  the  jury 
that  tbe  acceptance  of  the  note  in  qneadon  by  the  pluntifEa  woald  not 
diacbarge  tbe  partiea  to  the  previona  notes  from  their  liability,  and  the 
jary  accordingly  found  a  verdict  for  tbe  defendants.  Tbe  plaintiffi 
aak  for  a  new  trial.  « 

J.  A.  Speneer,  for  tbe  plaintiffi. 

W,  J>uer,  for  the  defendants. 

Bt  tbk  Coust,  Nslbok,  C.  J.  There  is  no  question  in  the  case 
bat  that  the  plaintiffs  received  and  discounted  the  note  in  good  futh* 
and  the  only  pretcnnc  of  objection  to  the  recovery  was  that  no  value 
had  been  given,  and  hence  the  defendant  Baboook  shoald  be  at  liberty 
to  set  np  the  diversion  of  the  paper.  This  seems  to  have  been  the 
view  of  tbe  learned  judge  at  the  circuit,  though  the  charge  is  some- 
I  what  obsonre.  The  answer  to  the  objection,  however,  is  that  the  pro- 
ceeds of  tbe  note  were  placed  to  the  credit  of  Trowbridge  &  Grant, 
for  whom  it  was  discounted  ;  and  were  drawn  ont,  —  not,  I  admit,  by 
checking  for  the  money,  but  by  tbe  cancellation  of  aenuritiea  held  by 
tbe  pluntiSs,  which  was  the  same  thing  in  legal  eSeot. 

Theeonrt  ought  not  to  speculate  aboat  the  probability  of  reviving  these 
cancelled  securities,  in  case  tbe  paper  apon  the  strength  of  which  they 
were  cancelled  should  turn  out  to  be  unavailable ;  mnob  less  ought  we 
to  go  into  a  calculation  of  the  chances  of  revival  as  the  ground  of  de- 
feating tbe  subetitnted  security.  It  is  enough  that  the  plaintifb,  in 
good  faith,  charged  over  and  cancelled  them  according  to  usage,  and- 
held  them  merely  to  be  sent  home.  This  is  parting  with  value  in  tbe 
strictest  sense  of  tbe  term.  The  plaintiffs  had  a  right  to  give  up  the  old  ' 
Beourities  upon  the  faith  of  tbe  new  paper,  and  they  have  done  an  act 
that  is  equivalent,  and  so  intended.  Wbat  if  tbe  old  debt  might  still  j 
remain,  which  seems  to  have  been  the  idea  of  tbe  judge  at  tbe  cirouitP 
The  securities  wbicb  were  held  beyond  the  responsibility  of  the  debtor 
hunself  were  destroyed.  Regarding  tbe  usage  of  the  bank  in  keeping 
its  accounts  with  its  customers,  as  detailed  by  tbe  cashier,  we  may 
•afcly  say  that  any  alteration  of  the  state  of  them  to  the  prejudice  of 
the  institution,  by  reason  of  the  discount  of  new  paper,  shoald  be 
deemed  a  parting  with  value  therefor,  within  the  meaning  of  tbe  rule 
»f  law.    It  was  urged  on  the  argument  that  there  was  no  evidettM 
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tiai  these  secmities  were  oanoetled  ia  oonseqaenoe  of  die  receipt  of 
tlte  note  in  <pieBtion ;  bat  this  is  most  obrioos,  u  well  from  the  oonne 
of  dealing  w  the  teHtimoDy  of  the  oadiier, 

- — ' 6*    -li?-'u'    C(y.-(\L 

BANE  OF  SANDUSKY  ».  SCOVILLE,  BARTON,  &  MOoiraY.'. 

Lr  THB  SuFBBltB   CODHT  OV   JlTDIOATUBa,  NkW  ToRK,   "*~  V  *- ' 

'^'••»<'-       a  L„^  ''-"■■ 

This  was  an  action  of  asanrnpait,  tried  at  the  Gri^  circuit  fn  Xannaiy,' 
1889,  before  the  Hon.  Nathan  Dayton,  one  of  the  circait  jndgee. 

The  action  waa  on  a  note  for  tSdO,  dated  Hay  11, 1887,  made  by^ 
the  defendant  Scoville,  payable  aixty  days  after  date,  at  the  Bank  of 
BofEalo,  to  the  order  of  the  defendant  Barton,  and  indorsed  by  him 
and  the  defendant  Mooney.  The  defence  was  nsary.  It  was  an  ac- 
commodation note,  which  had  been  discoanted  at  an  nsuriouB  rate  of 
interest  by  Henry  D.  Ward,  a  broker  in  BaSalo,  and  by  him  nego- 
tiated to  the  plaintiffs.  Ward,  in  hia  deposition,  testified  that  he 
passed  the  note  to  and  it  was  discounted  by  the  plaintiffs,  in  Jnne, 
1887,  to  extingnish  a  debt  dne  by  the  witness  to  the  plaintiffs ;  and, 
again,  he  said  the  note  was  discounted  by  the  plalnti^  for  his  benefit, 
and  the  aviuls  went  so  far  to  dischai^  hia  liability  to  them.  The 
plaintifFs  had  no  knowledge  of  the  nsnry.  The  jadge  ruled  that  the 
plaintiffs  were  b<ma  fide  holders,  and  entitled  to  recover.  Exception. 
Verdict  for  plaintifb.    Defendants  move  for  a  new  trial. 

8.  Stevetu,  for  defendants. 

A^  Taber,  for  plaintiffs. 

By  the  Codet,  Beonson',  J.  The  note  was  transferred  before  the 
asury  act  of  1837  took  effect :  the  plaintiffs  received  it  in  good  faith, 
without  any  notice  of  the  osnry,  and  the  only  t^nestion  is  whether  they 
paid  a  valuable  consideration.  1  R.  S.  772,  §  5.  I  think  they  did.  It 
is  net  the  case  of  a  note  received  in  security^  for  a  precedent  debt, 
without  parting  with  any  thing  at  the  time.    The  note  was  discounted 

1  Ontliwjtev.  Porter,  18  Ulch.  688;  HoliawkBuikp.Corej,!  Hill.613;  AjttM 
m  UcQaeen.SSBub.  305i  Euez  Co.Buikg.  RnweU.SON.  Y.6T8;  Ke^esp.Wood, 
n  Vt  881,  aeeori. 

Tbm  tnrTender  ot  confeMedlj  worthleu  lecmitfei  win  not  glre  one  the  righti  of  ■ 
pnehaaer  for  raloe.  Stewart  c.  Smsll,  2  Baib.  6G9.  A  cfietun  to  thn  contnrf  iai 
Pnk  Bank  v.  Wkiwn,  42  N.  T.  4B0,  nuij  be  regwded  m  oTermled.  SteTeu  * " 
Cera  Bank,  S  Hon,  147, 160 ;  Huff  <>.  Wagner,  68  Barb.  216,  233. — Ed. 
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1^  the  pluntiffi  for  the  beDeftt  of  Wud,  to  extinguish  his  debt ;  and  thej 
Kviuls  vent  to  discharge  his  liability  to  the  bank.  I  cannot  ondentand 
this  langnage  as  meaning  less  than  that  the  proceeds  of  the  cote  were! 
ectaallj  applied  to  the  use  of  Ward.  It  is  the  same  thing,  sabetantiall;,  I 
as  thongh  Ward  had  first  received  the  money,  and  then  ptdd  it  over.' 
to  the  plaintiffi,  or,  indeed,  tA  any  other  creditor.  If  Ward's  liabilityi 
was  disuharged,  his  debt  extingnished,  it  is  impossible  to  deny  that] 
the  plaintifib,  in  effect,  parted  with  their  money,  find  that  Ward  re-' 
ceived  it.  In  the  Bank  of  Salma  v.  Baboock  and  others,  the  old  notes 
were  charged  orer  and  eanoelled  by  the  bank ;  and,  althoogh  not 
aotnally  given  up,  ve  held  that  the  bank  was  a  bona  fids  holder  for 
Talne  of  the  new  note  which  had  been  disconnted  to  take  np  the  old 
ones.  The  principle  of  that  case  is,  I  think,  decisive  in  favor  of  the 
pliunti^. 

We  were  referred  by  the  connsel  for  the  defendants  to  the  case  of 
the  Ypailanti  Bank  v.  Martin  and  others,  decided  on  the  argument  iit 
Jaly  term,  1B39.  I  have  looked  into  the  papers  in  that  case,  and  ii. 
does  not  appear  that  the  bank  had  parted  with  the  proceed:^  of  tlic 
note,  by  either  paying  over  the  money  to  Stevens  A  Co.  or  applying 
it  in  satisfaction  of  their  debt.  We  thought  the  plaintiffl  had  not 
made  out  that  they  had  in  any  way  paid  value  for  the  note,  and  on 
that  ground  the  report  of  the  referee  was  set  aside. 

JVew  trvil  edenifdy 

1  In  Btak  of  SL  Albani  v.  aillltand,  28  Wend.  Sll,  a  noU  wm  tranifemd  to' 
|.liiintifl,  vithODt  recoone,  tu  utiitmctioi]  of  m  debt.  Helton,  C.  J.,  who  delivered  tlie 
opinion  of  the  coDrt,uld,p.  SIS;  "  WeluTefreqneiitljbeldtbat  recelringaDOtafor 
a  pnctdent  debt  li  not  receirlng  It  fir  valut  within  mercantile  ouge  .  ■  ■  ;  but  ben  ■ 
wu  Mroething  more.  The  Dote  wm  talten  la  tatufinUn  of  U«  buMmAmm,  nlAwrt.' 
raMHTM,  oiuf  jA(  tJcM  dMiatped,  Importing  tbat  it  wu  received  at  the  rlik  of  the . 
holder,  and  that,  unleu  aralUible  in  hU  hand*,  be  ioee*  the  demand.  He  hat  there- 
fore truated  to  the  credit  of  the  papers  ai  efltetaali;  m  if  be  bad  parted  with  the' 
•ecaritiet  of  third  pertoni  at  the  time,  haTlng  diacharged  the  perwnal  reepootibilitj  | 
of  the  oriftakl  debton."  To  the  tame  effect  are  Gonld  e.  Segee,  5  Duer,  260,  where , 
the  Dote  wu  truabrred  without  indonemenl  in  tatiafaction  of  the  debt ;  and  Thorn-  " 
dike  V.  Hunt,  8  DcG.  A  J.  608;  Chartered  Bank  o.  HenderKai,  L.  R  6  P.  C.  GOl ; 
Love  t  Tavlor.  S6  MIh.  M7  ;  Sonle  r.  Sbotweil,  62  Hiti.  286 ;  Fower  c.  Freeman, 
3  Uni.  127,  Taddon  n.  Tajlor,  44  N.  T.  871;  Joith  e.  NaL  Bank.  M  N.  T.  478, 
(atnUa),  where  property  other  than  negotiaUe  paper  waa  trsnaferred  in  eitingoilh- 
DMnt  of  an  antecedent  claim.  In  White  e.  Bpringfleld  Bank,  S  Sandf.  222;  N.  T.,. 
Harbled  Worki  e.  Smith,  4  Duer,  S02,  the  holder  of  a  note  waa  held  to  be  a  pnr- 
ebater  for  Taloe,  although  the  note  wai  imdar—d  to  him  in  latlataction  of  an  ante- 1 
cedent  debt.     Bee  alao  FairlngtoD  v.  Frankfort  Baak,  H  Bafb.  6M;  II  Bart.  18^ ,_ 
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Abbcvfsit,  tried  at  the  Albany  cironit  in  April,  1841,  before  Cusb* 
man,  C.  J.    The  action  vas  a^nst  the  defendants  as  makers  and  -'       .    ''  ■ 
indoreera  of  a  promissory  note  of  $4,000,  made  by  Smith,  Green,  A  jfi'  r  C  "«' 
Co.,  payable  to  the  order  of  Daniel  K.  Green,  and  indorsed  bytk«L^'^  {■  A- 
latter  and  A.  Preston.      The  note  vas  created  for  the  purpose  of  tx  •  ' . 
taking  up  another  note  of  the  same  amount,  mnning  at  the  Oneidn^  ,       \ 
Bank,     Both  notes  were  agninat  the  same  parties,  except  PrestoD,)  ^ 
wbosa  name  was  not  upon  the  elder  note ;  and  who  indorsed  the  noter 
aueduponfor  the  accommodation  of  the  other  parties,  with  the  under- 1        .>    ' 
standing  that,  if  it  was  not  used  to  take  up  the  other  note,  it  should  be  |  '; ,  ^  i :  -  ' 
destroyed.    It  was  delivered  to  Norton,  one  of  the  makers,  to  handij  -,x\i  ■  •*~^ 
to  the  Oneida  Bank;  bnt  he  let  one  Eeeler  have  it  to  raise  money  | 
Bpon,  an 4  Keeler  aaMgned  it,  witFTvalious  otlier  chosea  in  action  and  i 
f^Ression,  tglhepIainliS'a  testator,  as  soonrity  to  him  against  indorse-  j 
jfientfl  to_  be  b^  him  made  for  Keeler,  not  exceeding  1 10,000.     The  | 
indorsementa  were  made  ;  and  there  had  been  obtained  out  of  the 
Other  property  assigned  to  the  testator  an  indemnity  for  all  his  liabilir 
ties,  except  about  |2,400.     It  not  appearing  that  the  testator  had 
notice  of  the  purpose  for  which  the  note  was  intended,  the  circuit 
Judge  allowed  the  plaintiff  to  recover  against  all  the  defend  anta,  Fres- 
ton  included,  for  the  whole  amount  of  the  note.    A  new  trial  was  now 
moved  for  on  a  bill  of  exceptions. 

K  ShOdon  and  M.  T.  Seynolda  insisted,  in  behalf  of  the  defend- 
ant Preston,  that  the  testator  could  not  be  deemed  a  bona  fide  holder, 
inasmnoh  as  he  took  the  note,  not  by  way  of  purchase  on  an  advance 
made,  but  only  aa  collateral  security.  They  further  insisted  that,  at 
all  events,  the  plaintiff  was  entitled  to  recover  only  what  remained 
due  on  the  principal  demand ;  and  that  the  circuit  judge  erred  in 
idlowing  a  recovery  for  the  full  amount  of  the  note. 

0.  ABen  and  S.  Stevens,  for  the  plaintiff. 

Pbb  CtntUM.  The  case  is  within  the  principle  which  a^^lies  to 
an  advance  npon  a  purchase  ;'  and,  the  testator  having  had  no  notice, 
Proston,  though  a  mere  accommodation  iudorser,  could  not  defend  on 
the  ground  of  the  misapplication  of  the  note. 

1  WeUi  V.  Ch«pni*o,  81  III.  1S7;  StotU  n.  Bjen,  17  Iowa,  803;  Hnaphrtj  ■>. 
VfftiMr,  Freera.  Ch.  (His*.)  261 ;  Freemka  v.  Deming,  8  Snadf.  Ch.  S27 ;  MicklM 
1.  ColTin,  4  Barb.  304;  Bacon  v.  IloUowaj',  2  E.  D.  Sm.  169;  Adanu  a.  Bonk,  ."4 
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But  InaBinuch  as  the  testator  took  the  note  as  coDateral  secant;,  the  ■ 
plaintiff  could  recover  no  more  than  the  $2,400,  the  amount  remuning 
dne  on  the  prmcipal  demand ;  and  on  this  gronad  there  most  be  a  new ; 
trial.  y«v)  trial  granttd.^     -i 


'  ■,    '  '■-'.,  1.'  ".  '■ ,'  '^     ■  t  *. 
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Fetienden,  for  the  plfunti£ 

Ihna,  contra. 

Stoby,  J.,  delivered  the  opinion  of  the  conrt. 

This  caoae  oomea  before  tu  from  the  Circnit  Court  of  the  eonthem 
district  of  New  York,  upon  a  certificate  of  division  of  the  judgee  of 
that  court. 

The  action  was  brought  ^y-llie.jtlainti^&gift,  as  indorsee,  ^oinat 
the  defendant]  TyBOOi  as  acceptor,  upon  a  bill  of  exchange  dateii  at 
Portland,  Maine,  on  the  1st  da;  of  May,  1836,  for  the  sum  of  (1 ,540.80 
payable  six  months  after  date  and  grace,  drawn  by  one  Natbante. 
Norton  and  one  Janus  S.  Keith  upon  and  accepted  by  Tyson,  at  the 
city  of  New  York,  in  favor  of  the  order  of  Nathaniel  Norton,  and 
by  Norton  indorsed  to  ^e  plaintiff.  The  bill  was  dishonored  at 
maturity. 

At  the  trial,  the  acceptance  and  indorsement  of  the  bill  were  ad- 
mitted, and  the  plaintifE  there  rested  his  case.  The  defendant  then  ' 
introduced  in  evidence  tbe  answer  of  Swift  to  a  bUl  of  discovery,  by 
which  it  appeared  that  Swift  took  tbe  bill  before  it  became  dno,  in  pay- 
ment of  a  promiB!iory  note  dne  to  him  by  Norton  and  Keith  ;  that  he  ' 
understood  that  the  bill  was  accepted  in  part  payment  of  some  lands  ' 
sold  by  Norton  to  a  company  in  New  York.  Swift  was  a  bona  fidt 
holder  of  the  bill,  not  having  any  notice  of  any  thing  in  tbe  sale  or 
title  to  the  lands,  or  otherwise,  impeaching  the  transaction,  and  with 
the  full  belief  that  tbe  bill  was  justly  due.  The  parUcnlar  circum- 
Btanoes  are  fully  set  forth  in  the  answer  in  the  record ;  but  it  does  not 

I  Ewter  V.  Minard,  26  lU.  4W ;  Saylor  >.  Duleli,  87  111.  SSI ;  Maltland  >.  Citbrn 
Bsak,  40  Hd.  640 ;  Chicopee  Buik  p.  Chftpin,  S  Met.  40 ;  Stoddmrd  c.  Klntell.  A 
CMb.aM;  a  Cu«h.  4es,  •.  o. ;  Boohe  >.  I4>dd,  1  All.  486;  DriaUumw  «.  Snrette,  I 
AU.443,n.;  Qnnt  ■>.  EidweU,  80  Mo.  166  ^  AlUln  v.  Hartilii»M,IZtb.ai)ei  Atfcte 
HB  V.  Broob,  S6  Vt.  669,  aecord. 

8«e  Harn  v.  Mook,  28  HL  42B.— Bs. 


,Ja, 


icb,  Google 


SECT.  IV.3  -    8TIFT  V.  TT80N.  648 

■eem  neoesaary  fuitlier  to  state  them.  The  defendant  then  offered  to  ' 
prOTfl  that  the  bill  iraa  aooepted  by  the  defendant  as  part  consideration  ' 
tor  the  parchaae  of  certain  landa  in  the  State  of  Maine,  which  Noitoa 
and  Eeilh  represented  themeelTeH  to  be  the  owners  of,  and  also  repr^ 
■ent«d  to  be  of  great  valne,  and  contracted  to  convey  a  good  title 
thereto ;  and  that  the  representations  were  in  every  respect  frandnlent  ' 
and  false,  and  Norton  and  Keith  had  no  title  to  the  landa,  and  that  lh«  I 
Mme  were  of  little  or  no  valne.  The  plaintiff  objected  to  the  admiaaios  I 
of  anch  testimony,  or  of  any  testimony,  as  against  him,  impeaohing  or 
■bowii^  a  fulare  of  the  consideration  on  which  the  bill  was  accepted, 
nnder  the  facts  admitted  by  the  defendant,  and  those  proved  by  him, 
by  reading  the  answer  of  the  plaintiff  to  the  bill  of  discovery.  Th« 
jndgea  of  the  Ciruait  Court  therenpon  divided  in  opinion  npon  the  fol- 
lowing point  or  qaestion  of  law :  whether,  under  the  ikot«  last  men- 
tioned, the  defendant  was  entitled  to  the  same  defence  to  the  action 
as  if  the  suit  was  between  the  ori^nal  parties  to  the  bill,  that  is  to 
■ay,  Norton,  or  Norton  and  Keith,  and  the  defendant ;  and  whether 
the  evidence  so  offered  was  adtnissible  as  gainst  the  plaintiff  in  the 
action.    And  this  is  the  qaestion  certified  to  us  for  onr  decision. 

There  is  no  donbt  th&t  a  bonajide  bolder  of  a  negotiable  instrument 
tor  a  valoable  consideration,  without  any  notice  of  faou  which  im- 
peach its  validity  as  between  ihe  antecedent  parties,  if  he  takes  it 
under  an  indorsement  made  before  the  same  becomes  due,  holds  the 
title  unaffected  by  these  facts,  and  may  recover  thereon,  although,  tM 
between  the  antecedent  parties,  the  transaction  may  be  without  any 
legal  validity.  This  is  a  doctrine  so  long  and  so  well  establisbed,  and 
so  essential  to  the  security  of  negotiable  paper,  that  it  is  liud  up  among 
the  fundamentals  of  the  law,  and  requires  no  authority  or  reasoning 
to  be  now  brought  in  its  support.  As  little  donbt  is  there  that  the' 
holder  of  any  negoUable  paper,  before  it  is  due,  is  not  bound  to  prove 
that  he  is  a  bona  fide  bolder  for  a  valuable  consideration,  without  * 
notice;  for  the  law  wilt  presume  that,  in  the  absence  of  all  rebutting' 
proofs,  and  therefore  it  is  inoumbent  npon  the  defendant  to  establislt 
by  way  of  defence  satisfactory  proofs  of  the  contrary,  and  thus  ta 
overcome  the  prima  /acie  title  of  the  plaintiff.  .] 

In  the  present  case,  the  plaintiff  is  a  bona  fide  holder  without  notice  1 
for  what  the  law  deems  a  good  and  valid  consideration,  that  ia,  f or  a  | 
pre-existing  debt ;  and  the  only  real  question  in  the  cause  is  whether,  I 
nnder  the  oirc'imstancee  of  the  present  case,  snob  a  pre-existing  debt 
oonstitntes  a  vnlnable  consideration  in  the  sense  of  the  general  mle  ' 
applicable  to  negotiable  instmments.  We  say  under  the  oiroum'  - 
stances  of  the  present  case;  for,  the  acceptance  having  been  made  ia  ' 
New  York,  the  argument  on  behalf  of  the  defendant  ia  that  the  oob> 
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tTQot  IB  to  be  treated  aa  a  "Sew  York  oontraot,  and  therefore  to  b«  gat' 
erned  by  the  laws  of  N'ew  York,  as  expoonded  by  itj  courts,  as  well 
npon  general  prinoiples  aa  by  Uie  expreaa  provuionb  of  the  84th  aeo- 
*  tion  of  the  Judiciary  Act  of  1789,  o.  20.  And  then  it  ia  farther  oob- 
t«nded  tbat,  bj  the  law  of  Keir  York,  aa  thus  expounded  hj  ita  oonrt^ 
a  pre-flziHting  debt  does  not  oonidtnte,  in  the  sense  of  the  general  ralei 
a  Talnable  consideTation  applicable  to  negotiable  inatmmenta. 

Id  the  first  place,  then,  let  ns  examine  into  the  decinons  of  tbc 
oonrts  of  New  York  upon  this  snbject.  In  the  earliest  case,  Waires 
B.  Lynch,'  the  Supreme  Conrt  of  New  York  appear  to  have  held  that 
a  pre-existing  debt  was  a  sufficient  consideration  to  entitle  a  borta  fiit 
holder  without  notice  to  recover  the  amount  of  a  note  indorsed  to  him, 
which  might  not,  aa  between  the  original  parties,  be  valid.  The  same 
doctrine  was  affirmed  by  Mr.  Chancellor  Kent,  in  Bay  e.  Coddington. 
Upon  that  occasion,  he  said  that  negotiable  paper  can  be  asdgned  or 
transferred  by  an  ^ent  or  factor,  or  by  any  other  person,  fraudalently, 
Bo  as  to  bind  the  true  owner  as  agunst  the  holder,  provided  it  be 
taken  in  the  usaal  course  of  trade,  and  for  a  fair  and  valuable  consid- 
eration, without  notice  of  the  fraud.  But  he  added  that  the  holdera 
in  that  case  were  not  entitled  to  the  benefit  of  the  rule,  because  it  was 
not  negotiated  to  them  in  the  uaual  coarse  of  business  or  trade,  nor  ia 
payment  of  snyanteoedent  and  existing  debt,  nor  for  cash,  or  property 
advanced,  debt  created,  or  responsibility  incurred,  on  the  strength  and 
credit  of  the  notes ;  thus  directly  affirming  that  a  preexisting  debt 
wa«  a  feir  and  valuable  consideration  within  the  protection. of  the  gen- 
eral rule.  And  be  has  since  affirmed  the  same  doctrine,  upon  a  full 
review  of  it,  in  his  Commentaries.  S  Kent  Com.  j  44,  p.  81.  The 
decision  in  the  ease  of  Bay  «.  Coddington  was  nfterwards  affirmed  in 
the  Court  of  Errors,  and  the  general  reasoning  of  the  Chancellor  waa 
fiilly  sustained.  There  were,  indeed,  pecnlisr  circnmstanoea  in  that 
ease  which  the  court  seem  to  have  considered  as  entitling  it  to  be 
treated  as  an  exception  to  the  general  rule,  npon  the  ground,  either 
foocauae  the  receipt  of  the  notes  was  under  suspicious  circumstances, 
the  transfer  having  been  made  after  the  knovu  insolvency  of  the  in- 
dorser,  or  because  the  holder  had  received  it  as  a  mere  seonrity  for 
contingent  responsibilities,  with  which  the  holders  had  noA  then  become 
cbaiged.  There  was,  however,  a  considerable  diversity  of  opini<n 
among  the  members  of  the  court  upon  that  occasion,  several  of  them 
holding  that  the  decree  ought  to  be  reversed,  others  affirming  that  a 
preexisting  debt  was  a  valuable  consideration,  soffident  to  protect  the 
holders,  and  others  again  insisting  that  a  pre-existent  debt  was  not 
iufficient.  Prom  that  period,  however,  for  a  series  of  years,  it  ^eemi 
-  6  John*.  239. 
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to  have  been  held,  by  th«  Supreme  Court  of  the  State,  that  a  iire-extst- 
mg  debt  wan  not  a  saffioient  oonsideration  to  ahnt  ont  the  eqnitieB  oi 
the  orifpnal  parties  in  favor  of  the  holders.  Bnt  no  ease  to  that  effect 
has  ever  been  decided  in  the  Court  of  Errors.  The  oases  cited  at  the 
bar,  and  especially  Rosa  v.  Brothersos,'  the  Ontario  Bank  v.  Worth- 
tngtoD,*  and  Payne  v.  Catler,*  are  directly  in  point.  But  the  more 
reoen^  oasea,  the  Bank  of  Sallna  u.  Babcock  and  the  Bank  of  Saii> 
dusky  v.  Sooville,  have  greatly  shaken,  if  they  have  not  entirely  ove^ 
tiirown  those  decisions,  and  seem  to  have  brought  back  the  doctrine 
to  that  promulgated  in  the  earliest  cases.  So  that,  to  say  the  least  ot 
it,  it  admits  of  serious  doubt,  whether  any  doctrine  upon  this  qnestion 
ean  at  the  present  time  be  treated  as  finally  eetabliahed ;  and  it  is  oerr 
tun  that  the  Coart  of  Erron  have  not  prononnoed  any  positive  opinion 
Bpon  it. 

But,  admittiDg  the  doctrine  to  be  folly  settled  in  New  York,  it  ro- 
mtiat  to  be  considered  whether  it  is  t^ligatory  npon  this  conrt,  if  it 
differs  from  the  printnples  established  in  the  general  commercial  law. 
It  is  observable  that  the  oonrts  of  New  York  do  not  found  their  da 
M«oiiB  npon  this  point  upon  any  local  statute,  or  posidve,  fixed,  or 
ancient  local  usage ;  bat  they  deduce  the  doctrine  from  the  general 
prindples  of  commercial  law.  It  is,  however,  contended  that  the 
&4th  section  of  the  Judiciary  Aet  of  178d,  o.  20,  furnishes  a  rule 
obligatory  npon  this  court  to  follow  the  decisions  of  the  State  triba> 
nala  in  all  cases  to  which  they  apply.  That  sectitm  provides  "  that 
the  laws  of  the  several  States,  except  where  the  Constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide^ 
diall  be  regarded  as  rules  of  de<usion  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  apply."  In  order  to 
maintun  the  argument,  it  is  essential,  therefore,  to  hold  that  the  wsrd 
"  laws,"  in  this  section,  includes  within  the  scope  of  its  meaning  the 
decisions  of  the  local  tribunals.  In  the  ordinary  use  of  language,  it 
will  hardly  be  contended  that  the  decisions  of  courts  constitute  laws. 
lliey  are,  at  most,  only  evidence  of  what  the  laws  are,  and  are  not 
of  Aemselves  laws.  They  are  often  re-examined,  reversed,  and  qnalt- 
fied  by  the  courts  themselves,  whenever  they  are  found  to  be  either 
defective,  or  ill-fonndcd,  or  otherwise  incorrect.  The  laws  of  a  State 
are  riAre  usually  understood  to  mean  the  rules  and  enactments  ])ro- 
mutated  by  the  legislative  authority  thereof,  or  long-established  looal 
eoitoms  having  the  force  of  laws.  In  all  the  various  cases,  which 
have  hitherto  come  before  us  for  detnsion,  this  oourt  bave  uniformly 
■apposed  that  the  true  interpretation  of  the  84th  section  limited  its 
q^lication  to  State  laws  striotly  local ;  that  is  to  aay,  to  the  positiT* 
1  10  Wwd.  86.  >  13  Wsnd.  AM.  '  U  Wsad.  «0i. 
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itatntea  of  the  Stste,  and  the  ooiutnictioii  thereof  adopted  bj  the  local 
tribunals,  and  to  rights  and  titles  ta  things  baring  a,  pennanent  loot 
it;-,  anoh  as  the  rights  and  titles  to  real  estate,  and  other  matters  im- 
movable and  intraUiritorial  in  their  natnn  and  character.  It  never 
has  been  snpposed  by  us  that  the  section  did  apply,  or  was  denned 
to  apply,  to  questions  of  a  more  general  nature,  not  at  aD  dependent 
upon  local  statutes  or  looal  usages  of  a  fixed  and  permanent  operation, 
as,  for  example,  to  the  oonstraction  of  ordinary  contracts  or  other 
Wiitten  instruments,  and  especially  to  questions  of  general  oommertHa] 
law,  where  the  State  tribunals  are  called  upon  to  perform  the  like  fnno 
tions  as  ourselves ;  that  is,  to  ascertain,  upon  general  reasoning  and  legal 
analogies,  what  is  the  tme  exposition  of  the  contract  or  instrument,  or 
what  is  the  just  rule  furnished  by  the  principles  of  commensal  law 
to  govern  the  case.  And  we  have  not  now  the  slightest  difficulty  in 
holding  that  this  section,  npon  its  true  intendment  and  constniction, 
is  strictly  limited  to  looal  statutes  and  local  nsages  of  the  character 
before  stated,  and  does  not  extend  to  contracts  and  other  instraments 
of  a  commercial  nature,  the  true  interpreution  and  effect  whereof  are 
to  be  Bongbt,not  in  the  decisions  of  the  local  tribunals,  but  in  the  gen- 
eral principles  and  dootrioes  of  commercial  jnrispmdence.  Undoubt- 
edly, the  decisions  of  the  looal  tribunals  apon  such  subjects  are  entitled 
to,  and  will  receive,  the  most  deliberate  attention  and  respect  of  this 
court ;  but  they  cannot  furnish  positive  mles,  or  oonclnsive  authority, 
by  which  our  own  judgment  is  to  be  bound  up  and  governed.  The 
law  respecting  negotiable  instmnients  may  be  truly  declared,  in  the 
language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,'  to 
be  in  a  great  measure  not  the  law  of  a  single  country  only,  but  of  the 
commercial  world.  "  Non  erit  alia  lex  Romse,  alia  Athenis,  alia  nunc, 
aliaposthac,  sed  et  apud  omnes  gentes,  etomni  tempore,  unaeademque 
lex  obtinebit." 

It  becomes  necessary  for  us,  therefore,  upon  the  present  occasion,  to 
express  our  own  opinion  of  the  true  result  of  the  commercial  law  upon 
tiie  question  now  before  ns.  And  we  have  no  hesitation  in  saying; 
that  a  pre-existing  debt  does  constitute  a  valuable  consideration  in' 
the  sense  of  the  general  rule  already  stated,  as  applicable  to  negotiable! 
instrunienta.  Assuming  it  to  be  true  (which,  however,  may  well 
admit  of  some  doubt  from  the  generality  of  the  language)  tli3t  the 
holder  of  a  negotiable  instrument  is  unaffected  with  the  eqniciea  be- 
tween the  antecedent  parties,  of  which  he  has  no  notice,  only  where  be 
receives  it  in  the  usual  course  of  trade  and  business  for  a  vduable  eon* 
ndation,  before  it  becomes  due,  we  are  prepared  to  say  that  receiv* 
Ing  it  ID  payment  of  or  as  security  for  a  pre-existing  debt  ia  axord- 
>  2  Bnr.  B.  88%  887. 
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ing  to  the  kcsvD  asaal  oourae  of  trade  and  buuness.  And  why  apo* 
principle  should  not  a  pre-existing  debt  be  deemed  aach  a.  ralnable 
oonsideraUon  ?  It  ib  for  the  benefit  and  eonrenienoe  of  the  commer- 
cial world  to  give  as  wide  bd  extent  as  praotlcabie  to  the  credit  and 
oironlation  of  negotiable  paper,  that  it  may  pau  not  oaly  as  seciuitjr 
for  new  parohaees  and  advanoes,  made  upon  the  transfer  thereof,  bat 
also  in  payment  of  and  as  aeoarity  for  pre-exieting  debts.  The  oreditor 
ie  thereby  enabled  to  realize  or  to  secnre  his  debt,  and  than  may 
ufely  give  a  prolonged  credit,  or  forbear  from  taking  any  legal  atepn 
to  enforce  bis  rights.  The  debtor  also  has  the  advantage  of  making 
his  negotiable  seonrities  of  eqnivalent  valae  to  oash.  But  esttblish  the 
opposite  oonclnsion,  that  negotiable  paper  cannot  be  applied  in  pay- 
ment of  or  as  security  for  pre-existing  debts,  without  letting  in  all  the 
equities  between  the  ori^ual  and  antecedent  parties,  and  the  value  and 
circulation  of  such  securities  must  be  essentially  diminished,  and  the 
debtor,  driven  to  the  embarrassment  of  making  a  sale  thereof,  often 
at  a  ruinous  discount,  to  some  third  person,  and  then  by  circuity  to 
apply  the  proceeds  to  the  payment  of  his  debts.  What,  indeed,  upon 
such  a  doctrine,  would  become  of  that  large  class  of  cases,  where  new 
notes  are  given  by  the  same  or  by  other  parties,  by  way  of  renewal  or 
security  to  banks,  in  lieu  of  old  seoaritles  discounted  by  them,  which' 
have  arrived  at  maturity  ?  Probably  more  than  one-half  of  all  bank 
transactiona  in  our  country,  as  well  as  those  of  other  countries,  are  of 
this  nature.  The  doctrine  would  strike  a  fatal  blow  at  all  disoounts 
of  negotiable  securities  for  pre-existing  debts. 

This  question  has  been  several  times  before  this  court,  and  it  has 
been  uniformly  held  that  it  makes  no  difference  whatsoever  as  to  the 
rights  of  the  holder,  whether  the  debt,  for  which  the  negotiable  instm. 
meat  is  transferred  to  him,  is  a  pre-existing  debt,  or  is  contraoted  at 
the  time  of  the  transfer.  In  each  case,  he  equally  gives  credit  to  the 
instrament.  The  cases  of  Coolidge  v,  Payson  and  Townsley  v.  Sum- 
rail  '  are  directly  in  point- 
In  England,  the  same  doctrine  has  been  uniformly  acted  upon.  Am 
long  ago  as  the  cose  of  Pillans  and  Rose  v.  Tan  lUierop  and  Hopkins,* 
the  very  point  was  made  and  the  objection  was  overruled.  That,  in- 
deed, was  a  case  of  far  more  stringency  than  the  one  now  before  us ; 
for  the  bill  of  exchnnge,  there  drawn  in  discharge  of  a  pre-existing 
debt,  was  held  to  bind  the  party  as  acceptor,  apon  a  mere  promise 
made  by  liim  to  accept  before  the  bill  was  actually  drawn.  Upon  that 
occauon,  Lord  Mansfield,  likening  the  case  to  that  of  a  letter  of  credit, 
said  that  a  letter  of  credit  may  be  given  for  money  already  advanced, 
M  well  as  for  money  to  be  advanced  in  fntare ;  and  the  whoU 
>  3FM.  in^  lU.  ■  t  Bnr.  16U. 
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court  held  the  plaintiff  entitled  to  reoover.  From  that  period  doin»- 
ward,  there  is  not  a  BiDgle  case  to  be  fonnd  in  England,  in  irliich  it 
has  ever  been  held  by  the  court  iJiat  a  pre-existing  debt  vas  not  ft 
valnable  consideration,  suffloient  to  protect  the  holder,  within  the 
meaning  of  the  general  rnle,  althouf^  incidental  dicta  hare  been  some- 
timea  relied  on  to  establish  the  oontrarj,  snob  aa  the  dictum  of  Lord 
Chief  Justice  Abbott  in  Smith  v.  De  Witts  and  be  la  Cbanmette  v. 
the  Bank  of  England,*  whore,  however,  the  decision  turned  upon  ref] 
different  considerationa. 

Mr.  Jnstioe  Bayley,  in  his  valnable  work  on  bills  of  exchange  and 
promissory  no:  es,  lays  down  the  role  in  the  moat  general  terms.  "  Tba 
want  of  consideration,"  says  he,  '*  in  tato  or  in  part,  cannot  be  insisted 
on,  if  the  plaintiff,  or  any  intermediate  party  between  him  and  the 
defendant,  took  the  bill  or  note  bona  Jtde  and  npon  a  valid  consider*- 
tion."  Bayley  on  Bills,  pp.  499,  MO,  6th  London  ed^  1880.  It  ia 
obeervable  (hat  he  hereasea  the  words  "valid  consideration,"  obviously 
intending  to  make  the  distinction  that  it  Is  not  intended  to  ^ply 
solely  to  oaaes  where  a  present  consideration  for  advances  of  money 
on  goods  or  otherwise  takes  place  at  the  time  of  the  transfer  and  npon 
the  credit  thereof.  And  in  this  he  la  fnlly  bome  oat  by  the  anthort- 
ties.  Hiey  go  further,  and  establish  that  a  transfer  as  security  for  past 
and  even  for  fatare  responsibilities  will,  for  this  purpoae,  be  a  suffi- 
cient, valid,  and  valuable  conuderation.  Thus,  in  the  oaae  of  Boaao* 
qnet  V.  Dudman,'  it  was  held  by  Lord  Ellenborongh  that,  if  a  banker 
be  under  acceptances  to  an  amount  beyond  the  cash  balance  in  his 
hands,  every  bill  he  holds  of  that  customer's,  bona  Jide,  he  ia  to  he 
considered  as  holding  for  value;  and  it  makes  no  difference,  though 
he  hold  other  collateral  securidea,  more  than  sufficient  to  cover  the 
excess  of  his  acceptances.  The  same  doctrine  was  affirmed  by  Lord 
EldoD  in  Ex  parti  Bloxham,*  as  equally  applicable  to  past  and  tofntore 
acceptances.  The  subsequent  oases  of  Heywood  v.  Watson,*  and  Bra- 
mah  V.  Roberts,'  and  Peroival  v.  Frampton,*  are  to  the  same  effect. 
They  directly  establish  that  a  bona  fide  holder,  taking  a  negotiable  nol« 
in  payment  of  or  as  aecurity  for  a  pre-existing  debt,  is  a  holder  for 
a  valuable  consideration,  entitled  to  protection  agunat  all  the  equities 
between  the  antecedent  partiea.  And  these  are  the  latest  deoiaiont 
which  our  researches  have  enabled  us  to  ascertain  to  hare  been  made' 
:n  the  English  courts  upon  this  subject. 

In  the  American  oourta,  ao  far  as  we  have  been  able  to  trace  tli* 

decisiona,  the  eame  doctrine  seems  generally,  but  not  universally,  to 

prevul.    In  Brush  v.  Scribner,'  the  Supreme  Court  of  Oonnectient, 

>  »fi.Aa208.  *  1  Stark.  1.  ■  8  Tcm.  681.  *  4  BI&k.  40B. 
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■tter  m  eUborste  review  of  the  Engliafa  and  Xev  York  adjudications, 
held,  upon  general  prindplea  of  oommeroial  law,  that  a  pr»«xiBting 
debt  was  a  valnablt  oonBideretion,  Hofficient  to  convey  a  valid  Utle  to 
a  (xmajtde  holder  against  all  tlie  antecedent  parties  to  a  negotiable  note. 
There  is  no  reason  to  donbt  that  the  same  mle  has  been  adopted  and 
oonstantly  adhered  to  in  Maesachnsetts ;  and  oertunly  there  is  nc 
traoe  to  be  fonnd  to  the  contrary.  In  tmth,  in  the  silence  of  any  ad- 
jndioBtioDB  upon  the  subject,  in  a  case  of  such  frequent  and  almost 
duly  occurrence  in  the  commercial  States,  it  may  fairly  be  presumed 
that  whatever  constitntes  a  valid  and  valuable  consideration,  in  other 
oases  of  contract,  to  support  dbles  of  the  most  solemn  nature,  is  held  a 
fortiori  to  be  sufficient  in  oases  of  negotiable  inatramenls,  as  indis- 
pensable to  the  security  of  holders,  and  the  fooility  and  safety  of  their 
circulation.  Be  this  as  it  may,  we  entertun  no  doubt  that  a  bona  fide 
bolder,  for  a  pre-exisUng  debt,  of  a  negotiable  instrument,  is  not  aSeoted 
by  any  equities  between  the  antecedent  parties,  where  he  baa  received 
the  same  before  it  became  due,  without  notice  of  any  snch  equities. 
We  are  all,  therefore,  of  opinion  that  the  question  on  this  point,  pr&- 
ponnded  by  the  Circuit  Court  for  our  condderation,  ought  to  be  an- 
swered in  the  negative ;  and  we  shall  aooordingly  direct  it  so  to  bfi 
certified  to  the  Circuit  Coart. 

Catbor,  J.,  said :  Upon  the  point  of  difibrence  between  the  judges 
below,  I  concur  that  the  extinguishment  of  a  debt,  and  the  giving  a 
post  consideration,  each  as  the  record  presents,  will  protect  the  pur- 
chaser and  assignee  of  a  negotiable  note  from  the  infirmity  afleoting 
the  instrument  before  it  was  negotiated.  Bat  I  am  unwilling  to  aano- 
tion  the  introdaotion  of  a  doctrine  into  the  opinion  of  this  court,  aside 
from  the  case  made  by  the  record  or  argued  by  the  counsel,  assaming 
to  midntfun  that  a  negotiable  note  or  bill,  pledged  as  oollateral  seonrity  ■ 
for  a  previous  debt,  is  taken  by  the  oreditor  in  the  due  oonree  of  trade ; 
and  that  he  stands  on  the  foot  of  him  who  purchases  in  the  market 
for  money,  or  takes  the  instrument  in  extinguishment  of  a  previous 
debt.  State  oonrts  of  high  authority  on  commercial  questions  have 
held  otherwise;  and  that  they  will  yield  to  a  mere  expression  of 
opinion  of  this  court,  or  change  their  course  of  decision  in  coDformity 
to  the  recent  English  cases  referred  to  in  the  principal  opinion,  is  iio- 
'  probable ;  whereas,  if  the  question  was  permitted  to  rest  until  it  fairiy 
arose,  the  decision  of  it  either  way  by  this  court  probably  would,  and 
I  think  ought  to  settle  it.  As  such  a  result  is  not  to  be  expected  from 
the  opinion  in  this  cause,  I  am  unwilling  to  embarrass  myself  with  so 
much  of  it  as  treats  of  nngotiable  initmments  taknn  as  a  pledge.  I 
never  heard  this  question,  spoken  of  u  belonging  to  the  case,  until 
lh»  principal  opinion  wa^  presented   last  evening;  and  therefore  I 
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Mn  not  prapared  to  g^re  007  opinios,  even  waa  it  called  for  by  tlM 
record.' 

-■  la  ■ecorduiM  with  tha  dadilon  of  the  prindpkl  cu«,  that  the  nnantbaiued 
tnmfer  of  m  negotiable  •ecnritf  in  paTmeat  of  an  antecedent  debt  ia  a  truufer  Ibt 
Talue,  are  the  following  csm*  :  Bank  of  Hetiopolli  v.  New  England  Bank,  1  How.  284  ; 
6  llnw.  212,  a.  o. ;  Fugh  r.  Dnrfee,  1  Blatch.  412;  Rilej  r.  Anderaon.  2  HcL.  690;  ' 
UHrnej  e.  Earle,  IS  Ala.  106  ;  Bertraad  c.  Barkman,  13  Ark.  ISO  [twd>lt) ;  Braih  p. 
Kcribncr,  11  Conn.  888  j  Boberli  v.  Hall,  87  Coon.  306  (MwUe) ;  Bqali  v.  Ptckard, 
S  llimagt  SS6 ;  Towiwend  ■>.  France,  S  Hmut.  441 ;  Bond  «.  Cenbai  Bank,  3  Q*. 
92;  Meadow  i>.  Bird,  22  Oa.246i  Kuudl  «.  Hadduck,  8  111.283;  Conkling  >.  Vail, 
81  111.  166;  Pojr  p.  Blackitone,  81  HL  6S8;  UcKnlgiit  e>.  EriBler,  26  Ind.  336; 
Alexander  s.  Springfield  Bank,  2  Met.  (Kj.)  634 ;  Ha7  n.  Qnimbf,  8  Baih,  96 ;  Mal- 
lard B.  Ailtet,  fl  U.  An.  98  {tembU) ;  Homei  v.  Btojth,  16  Me.  177 ;  Norton  v.  Waltc, 
20  Me.  176;  Cecil  Bank  v.  Heald,  36  Hd.  662;  Blanehard  v.  SteTena,  S  Cub. 
162;  Ivei  v.  Fannera'  Bank,  2  All.  286;  Le  BratOD  >.  Kwce,  2  All.  14  (wniJt) ; 
Thaldier  a.  Pra?.  "3  Hau.  291;  Boitwick  v.  Dodge,  1  Dong.  (Mich.)  41S, 
Oulhwite  D.  Porter,  18  Uich.  6S8  (oTerraling  Ingenon  b.  Starkweather,  Walkei, 
Ch  846);  BteTenion  g.  Heyland,  11  Minn.  198;  Clark  *.  Loker,  11  Mo.  97;  Wil- 
lianli  e.  Little,  11  N.  H.  66  {lenMt) ;  Allaire  v.  HarUfaorne,  1  Zab.  666 ;  ArmobT 
r.  McHicliael.  8C  N.  J.  92;  Beddick  b.  Jonea,  6  Ired.  107;  CariUle  r.  Wiahait,  11 
Oil,  172;  Roxboroagh  ».  Heaaick,  6  Oh.  St.  448;  Nat.  Bank  v.  Crawford,  2  Cincii.. 
125;  Bali;  V.  Smith,  14  Oh.  St.  404;  Fetrie  t>.  CUrk,  11  S.<baST7;  Strutherai. 
KfiiHhU,  41  Fa.  214 ;  Cliarleatoil  Bank  v.  State  Bank,  18  Rich.  291 ;  Greneaux  i>. 
Wheeler,  6  Tex.  616;  Dixon  t>,  Dixon.  81  Tt.4G0;  RukII  p.  Splater,  47  Vt.27S: 
Sievena  v.  CampbeU,  18  Wii.  376;  Kellogg  i>.  Fancber,  23  Wla  21 ;  Bange  *.  Flint, 
n  Wit.  644;  Knox  o.  CliDord.  88  Wia.  661.  To  (he  aame  effect  are  Ohio  Bank  ». 
Lerjyard,  8  Ala.  866 ;  Butler  c.  Hanghwout,  42  Ul.  16  (oTerrallng  tite  dicta  in  Powed 
V.  JeSriei.  6 IIU  387.  and  Metropolitan  Bank  a.  Oodfrej,  28  111.  6TS) ;  DooUttle  e.  Cook, 
76  111.  354  ;  Lee  V.  Rimbdl,  46  Me.  172;  Wil«on  d.  Powera,  21  Minn.  18T  [iaMt\ 
Scliufeldt  D.  Peaae,  16  Wia.  669,  in  which  caaee  the  •ulject  of  tbe  tranifer  waa  no' 
negotiabla  paper. 

But  Me  Sargent  d.  Sturm,  23  Cal.  869 ;  Clark  v.  Flint,  22  Pick.  23] ;  Haughost  r . 
Murpli}',  6  C.  E.  Qreen.  118;  Pancoaat  d.  Duval,  11  C.  E.  Green,  44G ;  Willianu  i. 
Holliugi worth,  1  Strob.  Bq.  108 ;.  Zom  d.  R.  R.,  6  S.  Ca.  ir.  a.  tXI ;  HaynRworUi  i. 
BiachoS,  6  S.  Ca,  w.  a.  169,  In  whluh  caae*  It  wm  held,  with  a  ttrange  inconiiitencj/^ 
that  ihe  tranifer  of  property  oLher  tlian  negotialile  paper,  in  payment  of  an  antece-  ' 
dent  debt,  waa  not  a  tranifer  for  rains.     See  al«o  Ruth  e.  Ford,  fi  Kan*.  17.  U 

In  accordance  with  the  diebm  of  Story,  J.,  that  the  nnanthorized  tranafer  o' V.  f.' 
negotiable  paper  to  aecure  an  antecedent  debt  li  a  traoafer  for  value,  are  the  follow-  I ' 
ing  caaei :  Partridge  n.^SHiiih,  2  Blia.  188 ;  Payne  r.  Beoaley,  8  CaL  260 ;  Kobinion  [j  ' 
V.  Smitb,  14  Cal.  94 ;  Brldgport  Banlc  a.  Welch,  29  Conn.  476  (amUo} ;  Roberta  d. 
Hall,  87  Conn.  206  (drnt./^) ;  Qibion  v.  Conner,  3  Ga.  47 ;  Meadow  c  Bird,  22  Ga.  246 
(aenUt) ;  Manning  v.  McClure,  86  111.  490 ;  Valette  p.  Uuod,  1  Ind.  288  (atnAIe) ;  Soc- 
ntaion  of  Dolhonde,  21  La.  An.  3  [tmhit) ;  Barriion  c.  Pike,  48  MIm.  46 ;  Maiiland  p. 
Qtiteoa' Bank.  40  Md.  640;  Waatiington  Bank  D.LewU,22  Pick.  24;  Sloddaid  d. 
Kimball,  4  Coab.  604 ;  9  Cuah.  460,  a  o. ;  Fiiher  a.  fliber,  98  Hwi.  808;  Boatman'* 
Init.  e.  lloUand.  SB  Mo.  49  (but  lee  Odelt  a.  Gray,  16  Mo.  837;  Goodman  c.  Sinonda, 
19  Mo.  106) ;  Allaire  o.  llnrtihonie.  1  Zab.  666  {tmhU) ;  Armonr  a.  McMichael.  86 
N.  J,  02;  Bank  of  Republic  i'.  Carrington,  G  R.  L  615;  Cobb  t.  Doyle,  7  R.  L  660; 
Bank  v.  Chamber*,  11  ^ch.  667 ;  Greneanx  p.  Wheeler,  9  Tex.  515;  Atkinaon  a. 
Brooki,  26  Vt.  660. 

BlI  aea  Hoore  p.  Godfrey,  8  Storj,  864  (miiW«)  ;  SargenlP.  Stima,  28  CaLSeS. 
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STALKER  V.  M-DOUXt 

Iir  Tm  CouBT  or  Esbosb,  New  Yoek,4_^ 

[fleported  i»  6  ffiB,  98.]         f*'^  i 

Ok  error  from  the  Supreme  Court.  The  defendaato  in  error  brcught 
•n  acUon  of  trover  against  Stalker  in  the  Superior  Conrt  of  tlic  oity 
of  New  York,  to  recover  the  amonnC  of  two  promieeory  notes  alleged 
to  have  been  oonverted  by  him  :  viz.,  one  made  by  J.  T.  Storm  &  Co., 
dated  Augast  5, 1889,  payable  in  seven  months ;  and  another  made  by 
Raynor  &  Fond,  dated  July  24,  1S39,  payable  in  six  months.  It 
appeared  that  the  notes  were  onginally  delivered  by  the  makers  to  ,.. , 

Gillespie  3e  Edwards,  commission  merchants  in  the  oity  of  New  Yoik,   '■  ^  J    ^  . 
on  a  sale  of  goods  made  by  them,  in  tlie  course  of  their  business,  for   v  ^  ■  ■ ' ' 
the  defendants  in  error;  and  that  the  notes  remained  in  the  possession    ■}{•  .i 
of  Gillespie  Sb  Edwards  until  they  transferred  them  to  Stalker  as  here-  i   /       •' 
inaf  ter  stated.    The  main  question  in  the  case  was  as  to  the  effect  of  ,,'',' 
Ibis  transfer  upon  the  rights  of  the  defendanU  in  error,  there  being  no    ^^  \  ■-  .. 
doubt  that,  previouB  thereto,  tbey  were  the  owners  of  the  notes.  ,    j  ,  ..  . 

The  transfer  took  place  under  the  following  cironrastances :  Stalker 
held  a  note  against  Gillespie  &  Edwards,  not  indorsed  by  any  person,) 
for  $2,044.08,  falling;  due  October  8, 1839,  which  bad  been  deposited 
in  a  bank  for  collection.  On  the  morning  of  that  day,  Gillespie,  find-j 
ing  that  his  firm  would  not  be  able  to  meet  the  note,  and  feAiing  the 
oonfiequencea  of  entering  it  to  lie  over  in  the  bank,  prevailed  upon. 
Stalker  to  withdraw  it ;  promising  to  pay  the  amount  in  a  short  time,| 
and  delivering  to  Stalker  the  notes  in  question  as  his  security.  When) 
Stalker  received  the  notes,  he  bad  every  reason  to  suppose  that  Gille»- 
pie  &  Edwards  owned  them,  and  was  not  notified  of  tba  contrary  until 
•ome  time  afterwards.  The  firm  of  Gillespie  &  Edwards  failed,  and 
Chance  v.  HelThorter,  26  Gi.  816 ;  Hill «.  Qnj,  6  C-  L.  J.  58  (oTemiling  Work  u, 
Brajton,  6  Ind.  SOS ;  Babcock  d.  Jordui,  24  Ind.  14} ;  Clark  r.  Flint,  32  lick.  281 ; 
Wngiu  v.  Condtt,  8  C.  B.  Oreen,  SIS;  Wh«el«rc.  KirtlBnd,9  C.  B.  Green,  lio2;  Poor 
V.  Woodbum,  2G  Vt.  y34,  in  which  catei  it  wai  aUo  inconalitenttr  held  tlut  di«4 
tnuufer  of  property  otiier  tliui  negotiable  paper  to  lecure  an  antecedent  debt  «a*| 
not  a  tranafer  for  value.  In  Uorte  b.  QodfVey ,  lupra,  Storj,  J.,  lald,  p.  889  :  "  Bulf 
bore  tbe  bank  merely  poiaeued  itself  of  the  property  tranaferred,  oi  auxiliary  aecority  ; 
for  the  old  debt*  and  liabilltiea.    It  hiu  pud  or  given  no  new  coneideration  upon  the  J 
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faith  of  it.  It  ii.  therefore,  In  (ralh  no  pnrchaBer  for  value  la  the  tense  of  the  rule.  . 
Tho  OM  of  Swift  n.  Tyson  does  not  apply.  In  the  flnt  piftce,  there  the  bill  whs  taken 
in  payment  or  discharge  of  a  pre-existing  debt  In  the  uext  place,  it  was  a  case  ai  icing 
npon  negotiable  paper,  and  who  was  to  be  deemed  a  Jxmajtrfs  holder  thereof,  to  whom 
eqnitiei  between  other  pHrllea  should  not  apply.  Such  a  case  Is  not  necessarily  gov- 
ened  by  the  same  considerations  as  those  applicable  to  pnrchasera  of  real  or  personal 
proport^,  under  the  mle  adopted  by  cuarta  of  equity  for  their  protection.''  (tee  aba 
sudden  a.  Hunt,  2^  Pick.  221 En. 
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flopped  payment  id  Kovember,  1889,  without  having  then  or  bidm 
uooant«d  to  the  defendants  in  error  for  the  proceeds  of  the  good* 
forming  the  consideration  of  the  notes.  Gillespie  testified  that,  inter- 
mediate  the  dsj  irhen  Stalker  received  the  notes,  and  the  failure  of 
the  Ann  of  Qilleapie  A  Edvardsi  the  btter  paid  "  one  or  more  notes  ia 
bankf  in  the  regular  coarse  of  business,"  bat  how  muty,  and  to  whid 
amount,  he  was  unable  to  tell.  The  notes  in  question  were  duly  paid 
to  Stalker  at  maturit]'.  It  was  admitted  that  they  had  been  demanded 
of  him  by  the  defendants  in  error,  and  that  he  refused  to  deliver  them 
op. 

The  Superior  Court  chai^d  the  jury  that,  if  the  notes  in  qaeetion 
were  the  property  of  the  defendants  in  error  at  the  time  of  the  trana 
fer,  and  were  not  taken  by  Stalker  upon  any  consideration  parted  witi 
by  him  on  the  credit  thereof,  nor  in  payment  of  the  note  of  Gillespie 
A  Edwards,  but  as  a  mere  pledge  or  collateral  security  for  that  note* 
then  the  defendants  in  error  were  entitled  to  recover;  and  the  note* 
having  been  paid  to  Stalker  at  maturity,  he  was  liable,  if  at  all,  fa' 
their  nominal  amount.  The  jury  found  a  verdict  against  Stalker  foT 
the  amount  of  the  notes;  and  he,  having  excepted  to  the  charge, 
brought  error  to  the  Supreme  Court,  where  the  judgment  of  the  Supe- 
rior Court  was  affirmed.  He  then  brought  error  to  ttiis  oonrt.  The 
case  was  ai^aed  here  by 

(7!  W.  Gerard,  for  the  plaintiff  in  eiTor,  and 

i>.  Lord,  Jr.,  for  the  defendants  in  error. 

Wjllwoetb,  Chancbllor.  The  object  of  this  writ  of  error  appears  to 
be  to  induce  this  court  to  overrule  its  deoision  in  the  case  of  Coddtngton 
t).  Bay,  and  to  make  our  decision  conform  to  the  opinion  of  Mr.  Juatioe 
Story  in  the  recent  case  of  Swift  e.  Tyson,  decided  by  the  Supreme 
Court  of  the  United  States.  Upon  qnestiong  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  and  upon  the  oonstmction  of 
treaties,  the  decisions  of  that  high  tribunal  are  binding  upon  the  State 
courts ;  and  we  are  bound  to  conform  our  decisions  to  "hem.  But,  ia 
qnestions  of  local  law,  and  in  the  construction  of  the  constitution  and 
statutes  of  the  State,  the  decigions  of  the  highest  court  of  jndicatBre 
of  the  State  are  the  evidence  of  what  the  law  of  the  State  ia,  and  are 
to  be  followed  in  preference  to  those  of  any  other  State  or  oouDtry,or 
even  of  the  United  States.  On  a  question  of  commercial  law,  hoW'* 
ever,  it  is  desirable  that  there  should  be,  as  far  as  practicable,  unifor* 
mity  of  decision,  not  only  between  the  courts  of  the  several  States  and 
of  the  United  States,  but  also  between  our  courts  and  those  of  Eng- 
land, from  whence  our  oommeroial  law  is  principally  derived,  and  with 
which  country  our  commercial  interoouTM  ia  so  extensive.  I  have 
therefore  thought  it  my  duty  to  re-examine  the  principles  upon  which 
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Uie  deoiflioo  of  Uiui  court  in  CoddrngUm  v.  Bay  wu  fonndei),  notwitb- 
Btanding  it  waa  deliberately  made,  with  the  conoarreDoe  of  at  least  one 
<tf  the  ableat  jodgea  who  has  sTer  adorned  the  bench  of  this  State,  and 
baa  been  aoqaieaced  in  and  followed  by  all  the  coarta  of  the  State  for 
more  than  twenty  yeara.  And  I  have  done  it,  not  only  out  of  reapeet 
to  the  dednoD  aotaally  made  by  the  Sapreme  Conrt  of  the  United 
States,  in  the  case  alladed  to,  bnt  alao  beoaaae  the  opinion  of  the 
disUngoiahed  jndge  who  pronoonoed  its  dedsion  ia  of  itself  entitled 
to  very  great  weight  upon  a  question  of  oommeroial  law;  altbon^ 
what  he  said  in  that  case  respecting  the  transfer  of  a  n^ottable  note 
M  a  mere  secority  for  the  payment  of  an  antecedent  debt  was  not 
material  to  the  deoieion  of  any  question  then  before  the  court,  and  ia 
therefore  not  to  be  taken  as  a  part  of  its  judgment  in  that  oaae. 

In  Coddington  v.  Bay,  this  court  did  not,  so  far  as  I  have  been  able 
to  diaooTcr,  run  counter  to  any  decision  which  had  ever  been  made 
in  this  State  or  in  England  previous  to  that  time.  For  the  decidon 
admits  that  the  bona  Jide  holder  of  negotiable  pi^r,  who  has  re- 
ceived it  for  a  valuable  oonuderation,  without  notice  or  reasonable 
ground  to  suspect  a  defect  in  the  title  of  the  person  from  whom  it  waa 
taken  in  the  nsnal  coarse  of  business  or  trade,  is  entitled  to  full  pro- 
tection. Bnt  that  where  he  has  received  it  for  on  antecedent  debt, 
Mther  as  a  nominal  payment  or  as  a  security  for  payment,  withont 
giving  up  any  security  for  such  debt  which  he  previously  had,  or  pay- 
ing any  money,  or  giving  any  new  consideration,  he  is  not  a  holder  of 
the  note  for  a  valuable  consideration,  so  as  to  g^ve  him  any  equitable 
rigbt  to  detain  it  from  its  lawful  owner.  This  prindple,  of  protecting 
the  bona  fida  holder  of  negotiable  paper  who  has  pud  value  for  it,  or 
who  baa  reHnqnisbed  some  aviulable  security  or  valuable  right  on  the 
credit  thereof,  b  derived  from  the  doctrines  of  the  oonrts  of  equity  in 
other  cases  where  a  purchaser  has  obtained  the  legal  title  without 
notice  of  the  equitable  right  of  a  third  person  to  the  property.  It  has 
been  uniformly  held  by  the  oonrts  of  equity  in  such  oases  that  the 
purchaser  who  has  obtained  the  legal  title  as  a  mere  security  or 
payment  of  a  pre-existing  debt,  withont  parting  with  any  thing  of 
value,  is  not  entitled  to  hold  the  property  as  against  the  prior  equit- 
ible  owner.  And,  If  he  has  paid  but  a  part  of  the  oonuderation  or 
value  of  the  propwty,  he  is  only  entitied  to  be  oooudered  as  a  bona 
Jtde  parohstaei  pro  tanto.  This  last  prindple  was  applied  by  one  of 
Uie  courts  in  England  to  the  purchaser  of  a  negotiable  note,  where 
the  indotser  of  a  note  for  £100,  by  his  replication  to  the  pk&  that 
k  was  indorsed  to  him  without  consideration,  stated  that  it  waa 
■adoned  to  bim  for  the  consideration  of  £49 ;  and  he  was  only  per- 
mitted to  recover  that  amount  against  the  defendant,  from  irtioin  the 
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note  had  been  obtained  by  die  isdoner  withont  oonnderation.  £d* 
wards  v.  Jonea.* 

It  ill  Bomewhst  aiogalsr  that  Mr.  Jastice  Story  shoold  rely  cpon  tbs 
opinioD  of  Chancellor  Kent  in  the  case  of  Bay  v.  Coddiogton  as  erw 
dence  that  the  decision  of  this  conrt  sostaining  his  opinion,  and  sSnn- 
ing  his  decree  in  the  same  case,  iras  a  departure  from  the  law  of  tbia 
State  as  previonaly  settled.  And  the  previona  case  of  Warren  v.  Lynch  * 
is  not  in  conflict  with  the  decision  of  th)s  oonrt ;  nor  does  it  decide 
that  a  pre-existing  debt  is  a  sufficient  oonnderation  to  protect  the 
holder  of  a  negotiable  note  which  was  not  valid  as  between  the  orig- 
inal parties,  against  the  equitable  rights  of  the  maker  of  the  Dote, 
or  against  the  rights  of  a  prcYioos  owner.  For  the  note  in  that  case 
was  given  by  Ljmch  for  a  valid  and  sabsiadng  debt  by  [tof]  the  one 
to  whom  the  debt  originally  belonged.  Although  it  was  taken  in 
tbb  name  of  another  person,  that  person  indorsed  it  in  blank  for  the 
porpose  of  enabling  the  person  to  whom  the  debt  belonged  to  n^o- 
tiate  it ;  and  it  was  then  transferred  to  the  plaintiff,  immediately  for 
anght  that  appears,  partly  in  payment  or  seonrity  of  a  pre-existing 
debt.  The  qneation  then  arose  whether  other  creditors  of  the  former 
owner  of  the  note  were  not  entitled  to  it,  as  being  still  the  property  «f 
fiose,  the  original  owner,  or  of  Robertson,  the  indorser.  What  ia  aaid, 
therefore,  as  to  the  pre-existing  debt  is  merely  as  to  its  being  a  suffi- 
cient consideration  as  between  the  pluntiff  and  Rose,  from  whom  the 
plaintiff  received  the  note.  For  if  the  transfer  was  valid  as  between 
them,  the  creditors  of  Rose,  who  were  also  endeavoring  to  obtain  pay- 
ment of  a  pre-existing  debt  merely,  acquired  no  right  to  the  money 
due  on  the  note,  by  their  subsequent  suit  in  the  nature  of  a  foreign 
attachment  in  the  State  of  Yii^nia.  The  case  of  Birdseye  t>,  Ray,* 
cited  by  the  plaintiff's  counsel  on  the  argument,  is  a  case  of  the  same 
character.  For  both  oltumants  in  that  case  were  endeavoring  to  obtain 
preference  in  payment  of  pre-existing  debt«.  And  the  oonrt  decided 
that  one  of  them,  who  had  secured  a  specific  lien  upon  the  property  by 
purchase  from  the  owner,  before  the  other  creditor's  exeontion  was 
actually  levied  thereon,  was  entitled  to  hold  it  as  against  the  execution, 
under  the  provision  of  the  statute  on  that  subject.  In  other  words, 
that,  as  between  creditors  having  equal  equities,  the  debtor  may  laW" 
fully  prefer  one  to  the  other  before  an  aotoal  levy  npon  his  property 
baa  been  made. 

There  is  no  doubt  that  the  oases  of  WardeU  e.  Howell,*  Rosa  p. 
Brotherson,*  Ontario  Baulc  v.  Worthington,*  and  Payne  v.  CntJer,*  in 
±e  Supreme  Court  of  this  State,  and  of  Francia  v.  Joseph,  before  tb« 
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Vioe-Chancellor  of  the  First  Cirenit,  folloir  the  dectuon  of  this  conrt 
in  the  oaae  of  CoddingtOD  tr.  Bay.  And  they  fully  establish  the  prin- 
tnple  that,  to  protect  the  holder  of  a  negotiable  secnrlty  which  has  been 
hnproperly  tranHferred  to  him  in  fraud  of  the  prior  legal  or  equitable 
rights  of  others,  it  is  not  sufficient  that  it  has  been  received  by  him 
merely  as  a  security,  or  nominally  in  payment  of  a  pre-existing  debt, 
where  he  has  parted  with  nothing  of  valne,  nor  relinqnisfaed  any  secu- 
rity upon  the  faith  of  the  paper  tbus  improperly  transferred  to  him 
without  any  fault  on  his  part.  I  may  also  add  that  many  other  deol- 
(iaions  to  the  same  effect  have  been  made  in  this  State,  in  the  different 
courts  of  law  and  equity,  within  the  last  twenty  years ;  although  most 
of  tbem  have  not  been  reported. 

It  is  supposed,  however,  by  the  learned  judge  who  delivered  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case  before 
allnded  to,  that  this  strong  ooluinn  of  decisions,  supported  ae  it  is  by  tLe 
decree  of  Chancellor  Kent  in  the  case  of  Bay  v.  Coddington,  by  tlie 
opinions  of  Chief  Justice  Spencer  and  Justices  Woodworth  and  Flatt 
in  that  case,  and  by  every  judge  who  has  occupied  a  seat  upon  the 
bench  of  the  Supreme  Court  since  1822,  has  been  greatly  shaken,  if  not 
entirely  overturned,  by  two  recent  decisions  of  the  Supreme  Court. 
That  the  judges  who  made  those  two  decisions  do  not  themselves  so 
understand  them,  however,  is  evidenced  by  the  fact  that  they  have 
^ven  judgment  in  the  case  now  under  consideration,  in  conformity 
with  the  principle  of  the  decislouB  which  they  are  supposed  to  have 
overruled.  And  I  have  not  been  able  to  discover  any  thing  in  the 
opinions  of  the  court,  as  reported  in  the  oases  of  the  Bank  of  Salina 
V.  Babcotik  and  the  Bank  of  Sandusky  v.  Scoville,  which  neoessarily 
conflicts  with  any  previous  decision  of  the  Supreme  Court  upon  the 
question  now  nnder  consideration.  Id  the  first  ease,  the  note  was  dis- 
counted at  the  bank  in  the  ordinary  way.  And  the  proceeds  thereof 
were  applied,  by  the  authority  of  the  persona  for  whom  it  was  di^ 
ooimted,  to  pay  up  and  cancel  three  other  notes  which  were  then  due 
to  the  bank;  upon  two  of  whioh  notes,  amounting  to  nearly  the  whole 
of'  such  proceeds,  there  was  a  responsible  indorser.  The  court  held 
that  the  effeot  of  the  transaction  was  the  same  as  if  the  parties  for 
whose  benefit  the  note  was  discounted  had  actually  received  the 
money  tberefor,  and  had  afterwards  applied  it  to  pay  and  discharge 
the  notes  then  due ;  and  that  the  indorser  upon  those  notes  was  dis- 
obaiged  from  his  liability.  In  the  second  case,  the  qnestion  arose 
nnder  the  usury  Isw  as  oontunod  in  the  Revised  Statutes,  which  pro- 
teota  usurious  notes  in  the  hands  of  au  indorsee  or  holder  who  ^all 
-  hire  received  the  same  m  good  faith  and  for  a  valuable  oonnderat  ion.' 
>  1B.S.17S,|6. 
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And  the  oonit  conaiderad  the  trsnuotion  the  wine  M  thoo^  iIm 
money  had  been  actoally  paid  to  the  penon  for  wboee  benefit  the 
nanrionB  note  wks  diaooanted,  and  he  had  then  applied  it  in  paTmont 
of  the  fonner  note ;  bo  that  the  (mginal  indebtedness  trat  extingaiahed, 
and  the  bank  had  no  other  remedy  to  reoover  their  money  except  apon 
the  note  which  was  alleged  to  have  been  originally  tainted  with  nsary. 
The  qaoBtion  in  that  oase  was  whether  the  transaction  was  equivalent 
to  an  aotnal  payment  of  Uie  money  for  the  OBurious  note,  eo  as  to  make 
the  bank  a  bona  fid«  holder  for  a  valuable  oonaideratiou,  and  not 
whether  giving  the  note  for  a  pre-exieting  debt  was  a  payment  of 
value.  Under  a  similar  provision  in  the  English  statute,  it  has  been 
decided  that  a  negotiable  note  tainted  with  usury  was  invalid  in  the 
hands  of  an  innooent  party,  who  had  merely  taken  it  in  payment  of  ai. 
antecedent  debt.  Vallanoe  e.  Siddell.*  There  is  nothing  in  the  re- 
ports of  oar  own  State,  then,  which  is  in  oonfliot  with  the  principle  e» 
tablished  in  Coddington  t>.  Bay  in  this  court,  that,  to  protect  the  holdn 
of  a  negotiable  security  which  has  been  passed  to  him  in  fraud  of  the 
i^^fats  of  others,  he  must  not  only  have  taken  it  without  notice,  but 
must  also  have  parted  with  something  of  actual  value,  upon  the  credit 
or  value  thereof;  and  that  merely  receiving  it  in  security  or  payment 
of  an  antecedent  debt,  where  by  the  settled  rules  of  equity  he  would 
not  be  protected  as  a  bona  fide  purchaser  of  property  in  other  cases,  is 
not  snffident. 

Nor  have  I  been  able  to  find  an  actual  dei^on  in  the  English 
Imports  which  is  in  conflict  with  the  uniform  course  of  decisions  on 
this  subject  in  this  State.  On  the  contrary,  the  English  judges,  when 
speaking  on  this  subject,  generally  use  the  words  "  valuable  considera- 
tion,*' in  contradistinction  from  a  mere  valid  or  sufficient  consideration 
M  between  indorser  and  indorsee.  And  that  receiving  the  note  in 
|)ayment  or  security  of  a  pre-existing  debt  merely  is  not  understood  as 
receiving  it  for  a  valuable  consideration,  in  legal  language,  is  evident 
from  the  decision  of  the  case  of  Yallance  v.  Siddell,  to  which  I  have 
just  referred. 

I  think  the  learned  judge  was  under  a  mistake  in  Buppoeing  that  this 
question  arose  in  England,  and  was  dedded  in  the  case  of  Rose  v.  Van 
Uterop.*  That  was  a  suit  brought  against  defendante  who  had  actu- 
ally i^reed  with  the  plunti&  to  honor  their  drafts  for  money  pr& 
vioualy  advanced  by  them  to  a  third  pemon.  And  the  only  question 
was  whether  the  indebtedness  of  a  third  person  was  a  sufficient  consid- 
eration for  the  written  promise  of  the  defendants  to  accept  the  bills  on 
his  account.  One  of  the  earliest  English  oases  upon  the  question  which 
we  ore  oonudering  is  the  anonymous  case  before  Chief  Justice  U<rit 
>  3  NaT.  4  F.  7&  *  S  Bon.  1668 
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iu  1698,  whare  a  bsnk-note  pa/abla  to  bearer  wm  lost,  and  the  fiadtf 
paeeed  it  for  a  valasble  ooBuderadon,  In  an  aotion  of  trover  brooghi 
by  the  loser  agunst  the  penon  to  whom  it  waa  thas  passed,  hia  lord> 
■hip  decided  that  the  action  did  oot  lie  against  the  defendant,  beoanM 
he  had  the  note  for  a  valuable  oonsideration.  The  next  in  order  of 
lime  waa  the  oase  of  The  Ez'rs  of  DevalUr  v.  Herring,'  in  1727,  irh«re 
an  annuity  ticket  waa  lost  or  stolen,  and,  after  passing  through  several 
hands,  came  to  Herring,  the  defendant,  who  parchased  it  for  a  valu- 
able oonsideration.  ^d  it  was  decided  that  he  was  enUUed  to  it, 
upon  the  ground  that  it  had  oome  to  his  hands  bona  fidty  and  for  a 
valuable  oonsideration.  In  Half  v.  Lane,*  whioh  came  before  liord 
Hnrdwicke  in  1741,  he  thua  leya  down  the  rule :  »  Where  there  ia  a 
negotiable  note,  if  it  comes  into  the  hands  of  a  third  or  fourth  indorsee, 
though  some  of  the  former  indorsees  might  not  pay  a  valuable  conud- 
eration,  yet,  if  the  last  indorsee  gave  money  for  it,  it  ia  a  good  note  as 
to  him,  nnlesa  there  should  be  some  fraud  or  equity  against  him  ap- 
pearing in  the  oase."  The  same  prindple  of  protecting  the  holder  of 
a  negotiable  instrument,  if  received  by  him  in  the  oonrae  of  trade  and 
for  a  valuable  consideratton,  waa  recognised  in  the  opinion  of  the  Court 
of  King's  Bench,  in  1768,  while  Chief  Justice  Lee  presided  in  that 
eonrt.  Maclish  v.  Elkioa.*  Then  followed  the  case  of  Miller  v.  Race, 
before  Lord  Mansfield  and  his  aasooiatea  in  1768,  where  a  bank-note 
waa  stolen  from  the  mail,  and  came  into  the  hands  of  the  pluntiff,  as 
the  report  states,  for  a  full  and  valuable  condderation,  in  the  oanal 
coarse  and  way  of  hia  bosiness,  and  without  any  notice  or  knowledge 
that  it  had  been  taken  from  the  mui;  but,  npon  presenting  it  at  the 
bank  for  payment,  it  was  detained  by  the  defendant,  who  was  a  clerk 
therein.  And  the  decision  of  the  eourt  waa  in  conformity  with  what 
ia  oow  understood  to  be  the  settled  law  both  in  that  country  and  in 
this.  But  that  Lord  ManBfleld  understood  the  holder  must  have  g^ven 
a  valuable  oonsideration  for  the  note  to  entitle  him  to  protection  is 
rrident  from  what  is  said  in  his  opinion  in  answer  to  a  case  cited  by 
lite  defendant's  counsel  as  having  been  decided  by  Lord  Holt  in  1700. 
In  reference  to  that  case,  he  aays :  "  But  Lord  Chief  Justice  Holt  conld 
never  say  that  an  action  would  lie  agunst  a  person  who,  for  a  valuable 
conuderation,  had  received  a  bank-note  which  had  been  stolen  or  loat, 
and  bona  Jtda  paid  to  him,  even  though  an  action  waa  brought  by 
the  true  owner,  because  he  had  determined  otherwise  but  two  years 
before,  and  beoause  bank-notes  are  not  like  lottery-tickets,  bat  money.'' 
And  the  words  "for  a  valuable  consideration,"  as  well  aa"bonafldt 
paid  to  him,"  are  italicised  in  the  opinion  of  Lord  Mansfield,  to  show 
that  both  are  material  and  necessary  to  protect  the  bolder  of  a  note 
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agaEnst  the  claim  of  a  former  owaer  thereof.  This  is  also  in  accord- 
ftnoe  vith  what  he  aotnally  did  in  the  case  of  Grant  v.  Yan^ao,  which 
was  tried  before  him  six  years  afterwards.  There  a  bill  of  exchange 
payable  to  bearer  was  lost,  and  wu  fonnd  by  a  stranger  to  the  plain- 
ti^  who  gave  it  to  the  plaintiff  npon  the  purchase  of  a  parcel  of  teas, 
and  received  the  change,  after  the  phuntiff  had  made  inquiry  and  asoer- 
tained  that  the  drawer  of  the  bill  was  a  responuble  person.  And  Lord 
Mansfield  submitted  it  to  the  jnry  to  decide :  1st,  Whether  the  plaintiff 
came  by  the  bill  bona  Jida  for  a  valoable  conuderation ;  and,  2d, 
WheUier  such  bills  payable  to  bearer  were  negotiable.  The  jmy 
having  fonnd  a  verdiot  for  the  defendant,  a  new  trial  was  granted,— 
not  upon  the  ground  that  the  first  direction  was  wrong,  bat  beoanse 
hia  lordship  had  erred  in  submitting  the  question  as  to  the  negotia- 
bility of  aach  a  bill  to  the  jury  as  a  question  of  fact.  An^,  in  answeN 
ing  the  objection  raiseil  by  counsel  to  the  negotiability  of  drafts  payable 
to  bearer,  that  it  would  be  dangerous  because  upon  a  casual  loss  the 
finder  might  muntain  an  action  npon  thorn  as  bearer,  he  again  sayf, 
"  Bat  the  bearer  must  show  it  came  to  him  boTtaJtde  and  npon  valua- 
ble consideration."  The  next  case  was  that  of  Peacock  tr.  Rhodes, 
which  came  before  the  same  court  in  1781,  while  Lord  Mansfield  still 
presided  there.  In  that  case,  a  suit  was  brought  against  the  drawen 
of  a  bill  which  had  been  indorsed  in  blank  and  was  stolen,  and  had 
been  passed  to  the  plaintiff  by  a  stranger  professing  to  be  the  owner 
thereof,  for  its  value,  in  payment  of  cloth  and  other  articles  in  the  way 
jf  the  plaintiffs  trade  as  a  mercer,  and  partly  for  cash.  And  the  case 
was  decided  in  conformity  with  the  previous  decisions.  But  I  do  not 
find  an  intimation  in  this,  or  in  either  of  the  prerions  cases,  that,  if  the 
I>erfton  who  received  the  note  or  bill  had  merely  taken  it  in  payment  or 
Bccarity  of  an  antecedent  debt,  without  having  parted  with  any  thing 
of  value  on  tbe  credit  or  futh  thereof,  be  would  have  been  entitled  to 
hold  the  note  or  bill  against  the  fonner  rightful  owner.  On  the  con- 
trary, we  may  infer  what  I.rord  Mansfield's  opinion  woold  have  been 
upon  the  question  of  applying  it  in  payment  of  a  precedent  debt,  from 
what  he  actually  decided  in  1777,  in  the  case  of  Buller  v.  Harrison.' 
There,  money  had  been  paid  to  an  agent  under  a  miertpprehension  o! 
facta,  and  had  been  passed  by  him  to  the  credit  of  his  principal,  in  sat- 
isfaction of  a  previous  indebtedness,  before  he  had  any  notice  or  suspi- 
cion that  the  money  was  not  justiy  and  equitably  due  to  such  principnL 
And  hia  lordship  decided  (hat  the  agent  must  refund  the  money,  and 
resort  to  his  principal  to  recover  what  was  due  to  him  before  the  money 
was  BO  applied ;  that,  as  no  new  credit  was  given,  be  had  not  been 
legally  prejudiced  ;  and  that  applying  tbe  money  to  pay  the  preoedwt 
I  Cowp.  GW. 
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debt  was  aot  eqaivaleat  to  paying  it  over  to  his  principal  befcio  be 
had  notice  of  the  plaintiff's  equitable  rights. 

In  the  oase  of  Collins  v.  Hartin,  which  came  before  the  Court  of 
Common  Pleas  in  England  in  1797,  the  bills  had  been  pledged  by  iho 
plaintiff's  bankers  with  the  defendants  npon  an  advance  of  money 
thereon.  The  only  qnestion  there  was  whether  a  banker  with  whom 
a  negotiable  security  had  been  depodted  for  collection  conld  pledg« 
it  to  a  bona  fds  holder  for  money  advanced  to  him  on  the  credit 
thereof.  And  it  was  decided  he  conld.  But,  in  that  case,  the  prin- 
^ple  is  again  recognized  that  to  protect  the  bolder  of  a  negotiable 
instrument  against  the  former  owner,  where  it  has  been  fraudulently 
transferred,  he  must  be  a  holder  thereof  for  vaJne.  For  Chief  Justice 
Eyre  says :  » If  it  can  be  proved  that  the  bolder  gave  no  value  for  the 
bill,  then,  indeed,  he  is  in  privity  with  the  first  holder,  and  will  be 
affected  by  every  thing  which  would  affect  the  first  holder."  And  in 
the  case  of  Lowndes  v.  Anderson,'  which  was  decided  in  1810,  the 
qnestion  was  whether  the  defendants,  who  gave  np  a  valid  security 
which  had  been  remitted  to  them  in  payment  of  a  balance  and  to  meet 
acceptances  for  a  bankrupt,  were  answerable  to  his  assignees  for  money 
and  bills  which  they  had  received  from  a  stranger  in  payment  of  sudi 
security,  although  it  turned  oat  afterwards  that  such  money  and  bills 
belonged  to  the  bankrupt,  but  whidi  fact  was  concealed  from  their 
knowledge  by  the  secret  f^ent  employed  by  him  to  transact  the  busi- 
ness. In  that  case  again,  the  necessity  of  a  valuable  oonsideration 
ia  recognized  by  Chief  Justice  EUenborough.  For,  in  delivering 
the  opinion  of  the  court,  he  says :  "  It  would  be  a  grievous  inconven- 
ience if  bank-notes  could  be  followed,  in  the  manner  now  attempted, 
through  the  hands  of  bona  fide  holders  for  a  valuable  conttideration 
without  notice." 

I  have  carefully  examined  the  several  subsequent  cises  relied  npon 
in  the  opinion  of  Mr.  Justice  Story  in  Swift  v.  Tyson  to  show  that  the 
decisions  of  the  courta  in  England  are  in  conflict  vitii  the  settled  law 
of  this  State  upon  the  question  now  under  consideration ;  and,  as  I  un- 
deratand  those  cases,  only  two  of  them  —  and  these  by  implication 
merely  —  conflict  in  any  degree  with  our  decisions.  I  believe  I  have 
also  examined  every  reported  decision  on  the  subject,  down  to  the 
present  time,  in  the  English  reports  which  have  reached  this  country, 
though  it  is  possible  that  some  have  escaped  my  researches.  And  I  do 
not  find  another  case  or  dictum  in  hostility  to  the  principle  as  nettled 
by  this  court  in  the  case  of  Coddington  v.  Bay.  The  English  cases 
lubsequent  to  1810,  referred  to  by  Mr.  Justice  Story  as  contwning  a 
Kntrary  doctrine,  are  the  oases  of  Bosanquet  f.  Dudman,*  Me  partt 
>  IS  But,  13a  *  1  Siwk.  1. 
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filoibatn,*  Hejrwood  e.  Wataon,*  Bruoah  v.  Roberts,*  xad  Ferdral  r. 
Fnmptoa.*  In  the  fint  oaae,  it  is  endent  there  is  s  typcgrftpbieal 
error  in  sabstitating  the  word  "  bat "  for  **  who,"  in  the  fifth  line  of  the 
statement  of  the  osm  by  the  reporter.  The  Buit  was  brought  by  the 
indorieee  of  a  bill  drawn  by  Raini  opoD  the  defendant,  payable  to  hia 
own  order,  and  mdoraed  by  him,  and  which  bad  been  aooepted  by  tke 
defendant.  Clarkson  A  Co.,  who  were  the  owners  of  the  Ull,  and  who 
kept  an  aooonnt  with  the  plaintiffs'  bankers  in  Ixindon,  deposited  the 
bill  with  them  as  collateral  seonrity  for  anch  acceptances  as  they  might 
make.  And  at  the  time  the  bill  became  payable,  on  the  5tb  of  Febr» 
arj,  18X2,  tbe  plaintiffs  were  the  holders  of  it,  and  had  at  that  tinte 
accepted  bills  to  a  much  larger  amoont  than  the  oaah  balance  in  their 
hands.  They  were  therefore  DDdonbtedly  entitled  to  hold  it  aa  against 
Ctarkson  is  Co.  for  the  excess  of  snch  acceptances  beyond  the  cash 
balance.  Bnt  as  they  held  other  ooIUteral  securities  to  a  considerable 
•monnt,  when  this  bill  was  dishonored,  they  retamed  it  to  Clarkson  A 
Co.  They  sabsequenUy  remitted  it  again  to  tbe  plaintiffs,  reqaestiog 
them  to  hold  it  for  Clarkson  A  Co.,  and  to  place  the  aame  to  their  ao- 
oonnt when  paid ;  and  tbe  plaintifEs  oontinned  to  hold  the  bill  natal 
Clarkson  &  Co.  became  bankrupts.  Upon  the  trial  of  the  cause,  the 
defendant's  oonnsel  was  proceeding  to  cross-examine  tbe  witness  ss  to 
the  comparative  amount  of  tiie  cash  balance  and  collateral  aecorities, 
and  the  amount  of  tbe  acceptances  on  account  of  Clarkson  ft  Co.  at  tbe 
time  the  bill  fell  due,  —  with  a  view,  I  presume,  to  show  thaX  tbe  caA 
and  other  collateral  securities  were  more  than  enough  to  meet  all  their 
acceptances,  and  that  they  bad  no  lien  wpou  thia  partioular  bill  at  thai 
time,  but  that  it  belonged  to  Clarkson  ft  Oo.  And  it  was  in  referenoe 
to  that  orots-ezamiDatton,  as  I  understand  the  case,  that  Lord  Ellen- 
borough  said  he  should  hold  that  where  collateral  securities  were  placed 
in  the  hands  of  a  banker,  under  such  (uroumstances,  all  the  collateral 
secnritiea  were  held  for  value  whenever  aooeptanoes  should  be  made 
from  time  to  time,  apon  the  credit  and  &ith  of  snidi  collateral  secn- 
ritiea, beyond  the  cash  balance  in  the  hands  of  the  bankers.  In 
other  words,  that  it  was  immaterial  how  maoh  the  collateral  aeonritie* 
amounted  to.  For,  if  the  acceptances  which  had  thus  been  made  on  the 
faith  of  them  exceeded  at  any  time  tbe  cash  in  hand  to  meet  snch  aooept- 
anoes, the  bankers  were  holders  of  all  the  collateral  securities  for  valoe, 
to  secure  the  payment  of  the  deficiency ;  and  neither  the  depoeitora  nor 
their  assignees  in  bankruptcy  oonld  claim  a  return  of  any  part  of  anch 
•eourities,  or  prevent  the  bankers  from  odieoting  the  money  on  them, 
to  meet  such  deficiency.  This  wat  nnqueationably  good  law,  and 
h  not  a  deoiaion  that,  where  a  bill  is  fraodulenUy  deposited  with  « 
1  8  Tss.  Ml.        *  4  rang.  4»e.  ■  1  Wag.  N.C.4BS.        «iaH.«B.m 
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banker  in  psTment  or  secarity  of  a  pre-existing  debt,  he  is  ii  bona  JUa 
Kolder  thereof  for  ralue,  as  against  the  party  defraaded.  And,  if  the 
remark  of  his  lordship  in  that  ease  meant  any  thing  else,  it  is  imposu- 
b!e  to  tell  from  the  report  what  he  did  mean.  For  there  wbs  no  claim 
or  pretence  that  the  bill  in  qnestion  did  not  belong  to  Clarkson  &  Co. 
at  the  time  it  was  deposited  with  the  pliuntifiH  and  when  it  fell  dae ; 
sithongh,  as  between  Rains,  the  drawer  and  indorser,  and  the  defend- 
ant, the  acceptor,  it  was  a  mere  accommodation  bill.  Whether  hia 
Mrdship  was  right  in  holding  that  the  return  of  the  bill  to  the  plain- 
tiffs, after  it  was  dishonored  and  had  been  paid  to  Clarkson  A  Co.  by 
the  drawer,  who  was  in  equity  bonnd  to  pay  it,  restored  the  plaintifb 
to  all  their  former  rights  as  against  the  accommodation  acceptor,  is  an 
entirely  different  question.  And,  if  the  reporter  is  right  in  his  stat^ 
ment  of  the  facts,  I  think  I  should  have  decided,  in  such  a  case,  that 
the  plaintiffs  oonld  not  recover  against  the  accommodation  acceptor  or 
i^^nst  Bmns,  the  drawer,  even  if  they  had  p^d  the  whole  amount  of 
the  dishonored  bill  in  money  to  Clarkson  is  Co.  upon  the  retnm  ther^ 
of.  Nothing  further,  however,  is  necessary  to  be  sud  in  reference  to 
Ais  very  imperfectly  reported  case  than  that  it  decides  nothing  upon 
the  question  now  under  oonsideration. 
In  Sb  parte  Bloxham,  Lord  Eldon  merely  decided  that  where  billa 
'  and  securities  are  remitted  to  a  banker,  by  his  customer,  to  meet  ao- 
ceptances  which  the  banker  may  make  from  time  to  time  for  his  ctu- 
tomer,  snoh  banker,  as  between  him  and  his  customer,  has  a  general 
lien  thereon  for  the  amoont  of  his  aoceptanoes  for  the  customer.  And 
that  thongh  some  of  the  acceptances  had  not  become  due  at  the 
time  the  customer  became  a  bankrupt,  the  banker  was  entitled  to 
pTore,  under  the  commission,  the  amount  for  which  he  was  Tiable  upon 
the  acceptances  for  the  bankrupt.  Bat  that,  in  making  such  proof  to 
ooTer  the  acceptances,  the  proof  must  be  made  on  the  securities  upon 
whidi  the  bankrupt's  name  appeared,  and  not  upon  a  cash  balance 
against  the  bankrupt  which  did  not  exist  until  after  the  bankruptcy. 
If  there  is  any  thing  in  that  decision  which  has  the  least  bearing  upoo 
the  question  now  under  oouaideratioo,  I  am  not  able  to  discover  it. 

In  Beywood  tr.  Watson,  the  defendant  and  Horrall  were  oo-partnera, 
and  obtuned  permission  to  overdraw  their  account  with  the  plaintiffs, 
their  bankers,  from  time  to  time,  to  the  extent  of  £2,000,  for  which 
■mount  Iforrall  gave  his  promissory  note  to  the  plaintifb  as  collateral 
Mcnrity.  The  next  day,  he  received  from  the  defendant,  his  partner, 
%  note  payable  to  himself  or  order  for  one-half  of  that  amount,  to  meet 
hia  note  as  oollateral  security  to  the  plaintiffs  for  their  advances,  and 
to  aecare  to  him  the  repayment  of  the  defendant's  moiety  of  sach  ad* 
vanoea,  or  so  much  as  he  should  individually  have  to  pay  the  plaintifb 
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on  aoconnt  of  the  firm.  The  partnership  vas  diuolTed  aboat  s  yea; 
sftenrardi,  at  which  time  the  ptaintifia  had  made  advances  for  tba 
firm  to  the  amount  of  £1,800,  which  neither  of  the  partners  had  paid. 
UorrBll  had  afterwards  transferred  the  defendant's  not«  to  the  bankers. 
Bat  there  was  no  evidence  that  he  had  done  ao  without  consideration, 
or  that  the  plaintiffl  knew  for  what  the  not«  was  ^ren.  And  the  court 
held  that  the  plaintiffs  were  entitled  to  recover,  whether  they  did  or  did 
not  know  for  what  Uie  defendant's  note  was  given.  It  is  true.  Chief 
Jnsticfl  Best  says,  if  there  was  a  good  consideration  between  Morrall  nod 
ibe  plaintiffs,  who  were  ignorant  of  the  circnmstancea  nnder  which  Mor- 
rall took  the  note,  they  were  entitled  to  recover.  But  it  is  evident  he 
•aid  this  in  reference  to  the  legal  rule  that  the  indorsee  of  a  negotiable 
instmnieDt  is  presumed  to  have  paid  value  for  it,  until  the  contrary  is 
shown :  the  onus  of  disproving  which,  according  to  the  decisions  of  the 
English  conrts,  is  thrown  upon  the  party  contesting  the  right  of  the 
holder,  except  where  the  note  or  bill  is  proved  to  have  been  lost  or  stolen, 
or  to  have  been  obtained  or  put  in  drcnlation  by  fraad.  Whnt  the  chief 
jnstice  said  in  that  case  is  not  even  a  dictum,  mnch  less  a  deoiHon,  in 
opposition  to  the  principle  of  law  as  settled  in  this  State.  For  there 
was  not  a  particle  of  equity  in  favor  of  the  defendant  in  that  case,  as 
he  was  legally  liable  to  the  plaintiffs  as  apartner  for  the  whole  amount 
of  their  advances,  even  if  bis  note  had  been  turned  out  by  Morrall  on 
account  thereof.  And  all  he  had  to  do  was  to  pay  np  the  amount  of 
big  note,  and  the  other  £800,  if  they  required  it,  and  then  sue  MorraU 
for  what  he  had  pud  beyond  bis  share. 

The  case  of  Bramah  r.  Roberts  came  before  the  court  upon  questions 
arising  upon  the  pleadings.  The  plaintiffs  were  the  indorsees  of  a  bill 
of  exchange  drawn  and  indorsed  by  W.Clare  for  £500,  at  three  months, 
and  accepted  by  the  defendants.  To  the  declaration  on  this  bill  the 
defendants  pleaded,  first,  the  general  issue ;  secondly,  that  it  was  ac- 
cepted by  them  without  value,  was  delivered  by  one  of  them  to  T.  Hunt 
for  a  special  porpose,  and  that  he  fraudulently  transferred  the  same  to 
the  plaintiffs,  with  notice  of  his  want  of  authority,  and  that  there  was 
not  any  consideration  or  value  given  in  good  faith  for  the  indorsement 
of  the  bill  to  them  ;  and,  thirdly,  that  one  of  the  defendants  fraudu- 
lently accepted  the  bill,  under  a  power  to  accept  it  for  all  the  defend- 
ants for  a  special  purpose,  for  a  different  purpose  from  what  was 
intended,  and  that  the  other  defendants  received  no  consideration  or 
value  for  such  acceptanue.  To  the  second  plea,  the  plaintiffs  replieii,  in 
substance,  that  before  the  bill  became  due  it  was  indorsed  and  deliv- 
ered to  them  fiiirly  and  bona  fidit  for  a  good  and  valuable  considera- 
tion :  that  is  to  say,  for  moneys  advanced  by  and  due  and  owing  lo 
'  tliem,  the  plaintiffs ;  and  without  notice  of  the  matters  static]  in  tht 
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Mcond  plea,  or  of  the  want  of  power  on  the  part  of  Hunt  to  transfer 
Uie  bill  on  his  own  account.  To  the  third  plea  they  replied  substan- 
tially in  the  same  manner,  after  denying  the  want  of  authority  of  one 
of  the  defendants  to  accept  the  l»ll  for  all  of  them.  The  defendants 
demurred  specially  to  these  replications,  assigning  as  causes  of  deninr- 
rer  that  the  plaintifis  had  not  stated  with  sufficiett  certainty  what 
consideration  or  value  was  given  for  the  bill,  nor  when  or  to  whom  tho 
moneys  were  advanced,  nor  whether  they  were  advanced  at  the  time 
or  bad  been  previonsly  advanced,  nor  whether  the  moneys  advanced 
were  sufficient  to  authorize  them  to  recover  the  whole  amount  of  the 
bilL  The  court  decided  that  the  thii-d  plea  was  bad,  aa  it  only  alleged 
that  the  defendants  were  defrauded  of  the  bill,  and  that  their  aoce|)t- 
ance  waa  without  consideration  ;  but  set  up  no  want  of  consideration 
io  the  negotiation  of  the  bill  to  the  plaintiffs,  or  notice  of  the  alleged 
frond,  at  the  time  they  received  the  bill.  No  question  was  therefore 
decided  upon  the  sufficiency  of  the  replication  to  that  plea.  As  to  the 
replication  to  the  second  plea,  Chief  Justice  Tindal  thought  it  waa  suffi- 
cient ;  that  it  was  only  necessary  for  the  plaintiffs  to  deny  notice  of 
the  want  of  aothority  of  the  person  from  whom  they  received  the  bill, 
and  aver  that  It  was  given  to  them  for  a  fall  and  valuable  considera- 
tion, and  that  the  replication  was  sufficient  to  show  there  was  a  good 
oonsiderotion.  He  says :  "  I!  money  passed  from  the  present  indorsees, 
it  appears  to  me  sufficient,  as  against  the  acceptors  of  a  hill  of  exchange, 
to  allege  that  the  bill  was  received  for  money  advanced  by  and  due  and 
owing  to  them,"  &c.  And,  after  referring  to  the  case  of  a  repllcaUon 
in  which  an  averment  that  the  plaintiff  was  parson,  and  took  for  tithea, 
was  construed  in  reference  to  the  time  of  sevenmce,  he  again  says ; "  A 
perfon  of  plain  nnderstanding  will  interpret  this  in  the  same  way,  that 
there  has  been  a  money  consideration  passing  from  the  plaintiffs." 
But  the  chief  jastice  went  further,  and  declared  his  opinion  to  be  that, 
if  the  replication  had  contained  a  simple  denial  of  the  allegation  of  a 
want  of  consideration,  it  would  he  sufficient.  From  his  language  in  this 
case,  1  should  infer  that  he  understood  the  law  to  be  that  the  holders  of 
the  bill  must  have  received  the  same  for  a  valuable  consideration  at  the 
time  of  the  transfer.  But  I  admit  that  Mr.  Justioe  Park  uses  the  words 
"valid  consideration"  in  his  opinion.  He  says:  "If  the  bill  of  ex- 
change waa  indorsed  and  delivered  to  the  plaintiffs  for  a  good  and 
valid  consideration,  —  that  is  to  say,  for  money  advnnoed  by  and  due 
and  owing  to  the  plaintiffs,  —  and  they  say  that  at  the  time  it  was  in- 
dorsed to  them  they  bad  no  notice  whatever  of  the  fraud,  it  must  be 
taken  that  the  bill  wns  taken  for  some  antecedent  debt."  From  this^ 
it  may  perhaps  he  fairly  inferred  that  he  thought  that  was  sufficient  to 
enable  the  holder  of  the  note  to  recover  thereon,  although  no  othot 
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sndlable  seonrity  for  Baoh  anteoedent  debt  was  given  np  or  diaoharged 
apon  the  faith  and  credit  of  the  Ull,  at  the  time  it  wa§  bo  receiTed  bj 
the  plaJDtifCa ;  bat  he  does  not  say  so.  And  Jnatice  Bosanqnet  aaya : 
^  I  am  disposed  to  think  that  the  replication  woald  have  beea  qoits 
snAcient,  if  it  had  not  added  the  words  '  for  money  advanced  by  and 
dne  and  owing  to  the  plaintiffs,'  thereby  setting  out  the  natare  of  the 
consideration  ;  bat  that  it  was  sufficient  to  say  *  that,  after  the  bill  Was 
made,  and  before  it  became  due  and  payable  on  a  spemfied  day,  the 
bill  was  indorsed  and  delivered  to  the  plaintiffs  fairly  and  bonajidt, 
and  for  a  fnll  and  valuable  oonsideration."  Bat  whatever  may  have 
been  the  opinion  of  the  judges  who  decided  that  case,  luder  the  new 
rules  of  pleading  in  England,  and  in  reference  to  the  fact  that  under 
any  form  of  replication  which  did  not  admit  a  want  of  a  sufficient 
oonrideration,  the  onut  of  proving  that  the  bill  was  not  passed  to  the 
pluntifb  for  a  good  and  sufficient  oonsideration  wonld  be  upon  the 
defendants,  I  think  it  is  not  entitled  to  the  wei^t  of  a  judi<ual  deA 
sion  upon  the  question  now  nnder  oonsideration. 

In  the  other  case,  Perdval  q,  Frampton,  the  defendant  had  indoraed 
tho  note  for  the  aooommodation  of  the  maker  tliereof,  to  enable  him 
to  obtain  money  thereon  generally.  And  be  got  it  disoonnted  by  his 
banker,  who  placed  the  proceeds  to  his  credit,  on  which  he  afterwards 
drew  oat  £198,  and  the  reiidne  was  applied  to  the  balance  of  bis  w- 
count.  The  court  held  that  this  was  equivalent  to  an  advance  of  tlie 
money  to  him.  So  far,  the  decision  was  in  accordance  with  the  case 
of  the  Bank  of  Rutland  e.  Back,'  and  other  cases  decided  in  this  State. 
For  the  object  of  the  indorsement  being  to  enable  the  maker  of  the 
note  to  ruse  money  generally,  and  not  for  any  specific  object  in  which 
the  indorser  had  an  interest,  it  was  wholly  immaterial  to  him  whether 
the  note  was  passed  to  the  credit  of  the  maker  with  his  banker,  or  the 
banker  advanced  him  the  money  on  the  note,  and  then  received  it  back 
to  make  good  his  account,  or  the  maker  received  the  money  from  any 
other  person  upon  the  note,  and  then  paid  it  to  the  plainUfb  for  their 
debt.  But  in  that  case  Mr.  Baron  Parke  expresses  the  opinion  that  if 
the  note  had  been  ^ven  to  the  plaintiffs  as  security  for  a  previous  debt, 
and  they  held  it  as  such,  they  might  be  properly  stated  to  be  holders 
for  valuable  con eide ration.  From  which  I  infer  that  his  opinion  oor 
responds  with  that  of  the  Supreme  Court  of  the  United  States  npon 
the  qaestion  now  under  consideration. 

The  question  was  raised  by  the  counsel  for  the  defendant  m  a  sabse- 
quent  case  (Bartmm  v.  Caddy)  that  a  by'^ne  debt  is  not  a  snfficient 
consideration  to  give  a  fraudulent  assignee  a  title  to  recover.  But,  as 
the  judgment  was  given  for  the  defendant  apon  other  groonds,  no 
opinion  was  expressed  by  the  Court  of  Queen's  Bench  npon  that  point. 
1  ft  Wand.  00. 


-c  by  Google 


«ECT.  IT.]  BTALKSK  V.   M'dONAU)  BT  AL.  666 

And  I  do  not  think  then  is  any  decudon  in  aaj  oonrt  of  England 
directly  apoa  the  queition. 

I  have  not  had  leiBore  to  examine  the  reports  of  most  of  our  uater 
Btatee  in  reference  to  this  Babject.  Bnt,  in  addition  to  the  oase  from 
Connectiont  referred  to  in  the  opinion  of  the  court  in  Swift  v.  Tjnon, 
there  are  two  deoiaions  in  the  State  of  Maine  (Homes  v.  Smyth '  and 
Korton  v.  Waite  *),  in  which  it  was  held  that  the  holder  of  a  negotiable 
■eonrity  who  had  rooeived  it  in  absolute  payment  of  a  pre-existing  debt, 
without  nottoe,  was  entitled  to  recover  thereon,  notwithstanding  any 
failore  or  want  of  consideration,  or  other  equities  previously  existing 
between  other  parties.  But,  as  I  understand  the  opinion  of  Judge 
Shepley  in  the  first  of  those  eases,  a  party  who  takes  a  note  or  bill  aa 
oollateral  security  for  Che  payment  of  such  a  debt,  and  not  in  abso 
Into  payment  and  discharge  of  the  same,  will  not  be  entitled  to  protec- 
tion in  that  State  ^lainst  the  rightfal  owner, 

The  decision  of  the  Supreme  Court  of  Pennsylvania  in  Petrie  v, 
Clark*  appear*  to  be  in  accordance  with  the  opinion  of  Jadge  Shepley 
in  Homes  v.  Smyth.  For  Jndge  Gibson,  who  delivered  the  opinion  of 
the  court,  says,  if  the  note  had  been  delivered  in  discharge  of  the  deb^ 
there  wonld  be  no  difficulty  in  saying,  in  the  absence  of  colluuon,  that 
taking  it  in  the  usual  ooune  of  bnuneBs,  as  an  equivalent  for  a  debt 
which  is  given  up,  would  be  a  purchase  of  it  for  a  valufAIe  oonsiderv 
tion.  But  as  it  was  given  in  plei^e,  for  securing  an  antecedent  debt, 
which  was  not  discharged,  but  suffered  to  remain,  and  as  it  does  not  ap- 
pear  that  money  was  advanced,  or  any  act  done  that  would  in  law  be  a 
present  consideration,  the  case  presented  was  against  the  plaintiff. 

In  the  case  under  consideration,  the  notes  which  were  improperly 
transferred  by  Gillespie  in  fraod  of  the  ri^ts  of  the  owners,  were  not 
received  by  the  plaintiff  in  error  in  payment  or  discharge  of  his  debt, 
but  as  mere  collateral  securities  for  the  payment  thereof.  He  there- 
fore would  not  be  entitied  to  protection  as  a  hottafide  holder,  for  a 
valuable  consideration,  according  to  these  decisions  in  the  courts  of 
our  sister  States.  "Sot  do  I  think  that  the  settled  law  of  this  State  is 
■0  manifestly  wrong  as  to  authorize  this  court  to  overturn  its  former 
decision  for  the  purpose  of  conforming  it  to  that  of  any  other  tribnnBl, 
whose  deciuons  are  not  of  paramount  authority. 

I  must  therefore  vote  to  affirm  the  judgment  of  the  court  below. 

LoTT,  Sbhatob.  Ab  a  general  mle,  the  true  and  rightful  owner  of 
property  is  entitled  to  recover  it  from  any  person  in  whose  possesnon 
it  may  be,  whether  obtuned  by  the  latter  nnder  color  of  a  purchase  or 
otherwise.  An  exception,  however,  founded  on  principles  of  commer< 
sial  polioy,  has  been  made  in  favor  of  the  holder  of  n^^otiable  paper, 
nomved  in  the  usual  ootitse  of  trade,  for  a  valoable  consideration, 
1  4  fflMpL  ITT.  *  a  AppL  ITe.  ■  11  8m«.  4  RawLa  OTT. 
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though  from  a  peraon  having  do  right  to  make  the  tranafer,  and 
without  notice  of  the  frand.  Under  anoh  cironmBtanoes,  the  ri^t 
of  the  holder  is  alloved  to  prfevail  against  the  claim  of  the  previona 
owner. 

To  bring  a  onee  within  the  exoeptioii,  it  is  not  enoi^^h  to  ohoir  that 
there  was  a  oonBideration  for  the  transfer,  anffioient  as  between  the 
holder  and  the  party  tranaferring,  bat  the  oonaideration  muBt  he  such 
as  the  law  deDominates  a  valaable  one.  In  Coddington  v.  Bay,  a  case 
decided  by  this  oonrt  in  which  the  principle  of  the  exception  was  fnlly 
diBoassed,  Mr.  Jiutioe  Woodworth  said :  "  Something  mast  have  I>een 
paid  in  money  or  property,  or  some  exuting  debt  satisfied,  or  some  new  ' 
responsibility  incurred  in  oonseqnenoe  of  the  transfer  :  this  would  be 
paying  value,  and  making  out  a  consideration  within  the  reason  and 
meaning  of  the  rule." '  Chief  Justice  Spencer  there  remnrked :  "  I 
aoderstand,  by  the  nsnal  course  of  trade,  not  that  the  holder  shall 
receive  the  bills  or  notes  thus  obtdned,  as  securities  for  antecedent 
debts,  but  that  he  shall  take  them  in  his  business,  and  as  payment  for 
a  debt  contracted  at  the  time."  *  Mr.  Senator  Vielie  observed  that, 
"though  indemnity  for  responaibiliUes  is  undoubtedly  a  good  condd- 
eration  for  the  sale  or  transfer  of  goods  or  negotiable  paper,  as  ag^nst 
the  party  making  it  or  his  representatives,  yet  in  none  of  the  caaea 
dted  on  the  argument, and  in  no  one  that  I  have  been  able  to  find, has 
it  ever  been  held  to  bar  the  true  owner,  upon  a  fraudulent  tr^nnfer."* 
He  added :  "  The  true  test  I  take  to  be  that,  when  the  holder  is  left  in 
H  good  a  condition  after  a  re-transfer  as  he  would  have  been  had  do 
tranxfer  taken  place,  there  the  title  of  the  owner  shall  prevail.  This 
allows  the  rnle,  so  far  as  it  is  dictated  by  commercial  policy,  to  have 
its  full  effect ;  while  it  protects  the  owner  of  negotiable  p:iper,  neces- 
sarily intrusted  in  the  course  of  business  to  the  care  of  ngt-nie,  from  an 
injury  revolting  to  every  principle  of  moral  equity."  * 

If  these  doctrines  are  applicable  to  the  case  under  conHideraUon,and 
are  to  guide  our  decision,  it  appears  to  me  the  right  of  the  defendants 
in  error  to  the  notes  in  question  cannot  be  impeached. 

It  was  contended  on  the  argument,  however,  that  the  withdrawing 
of  the  note  of  Gillespie  A  Edwards  from  the  bank,  where  ii  bad  been 
deposited  for  collection,  caused  a  loss  or  prejudice  to  the  plaiiiti£E  in 
error,  which  funned  a  sufficient  consideration  to  entitle  him  to  protec- 
tion. It  might  be  enough  to  say,  in  answer  to  this  pusirion,  that  the 
whole  force  of  it  is  rebutted  by  the  verdict  of  the  jury ;  for,  under 
(he  charge  of  the  court,  the  verdict  most  he  understood  as  having 
fonnd  that  no  oonsideratinn  was  parted  with  by  the  plaintiff  in  cma 
>  SO  Joliiu.  M6.  1  20  J<^iii.  6St. 
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on  the  credit  of  tbe  notes  in  question.  But,  apart  from  this  view  of  the 
case,  it  appears  that  the  note  of  Gillespie  &  Edwards  vas  merely  lodged 
in  the  bank  for  collection,  and  that  tbera  were  no  indoraers  to  be 
oharged.  A  protest  was  therefore  unnecessary ;  and  no  injury  or  pre- 
Jadioe  in  that  respect  could  have  resulted  from  the  act  of  withdrawing 
it.  True,  it  is  sud  in  the  testimony  that,  after  the  note  of  Gillespie  4k 
Edwards  was  withdrawn,  and  before  their  fulure,  they  paid  "  one  or 
more  notes  in  bank,  in  the  regular  course  of  business ; "  but  the  amount 
of  these  notes  was  not  shown,  nor  did  it  in  any  manner  appear  that 
the  note  of  the  plaintiff  in  error  would  hare  been  pud,  had  he  suffered 
it  to  remain  in  the  bank,  although  one  of  the  firm  of  Gillespie  ie  Ed- 
wards was  examined  as  a  witness  upon  the  trial. 

It  should  be  remarked  also  that  there  was  no  stipulation  or  agree- 
ment by  the  plaintiff  in  error,  on  withdrawing  bis  note  from  the  bank, 
that  he  would  not  enforce  payment  of  it.  On  the  contrary,  he  had 
still  a  perfect  right  to  demand  its  immediate  payment,  and  to  enforce 
his  demand  by  action. 

In  every  view  which  can  be  taken  of  this  case,  it  appears  to  me 
the  title  of  tbe  defendants  in  error  to  the  not«s  in  question  has  not 
been  divested,  and  tiiat  tiie  judgment  of  the  conrt  below  ought  to  be 
affirmed. 

On  the  questioD  being  put,  "  Shall  this  judgment  be  revened  ?"  all 
the  members  of  the  court  present  who  beard  the  argument,  except 
Strong,  Senator,  voted  for  affirming.  JiM^ment  (^rrrud.^ 

1  In  sccordauce  with  the  deciiion  of  the  principal  cms,  tliat  one  who  hu  receired ' 
iMgotUble  paper  u  collateral  lecurl^  for  an  antecedent  debt,  i«  not  a  purchafer  for 
value,  an  tlie  fbllowioK  oaaei :  Smith  v.  Babcock,  S  Wood,  k  M.  846,  288 ;  A  n 
Bime,  llf  B.  B.  816  {tmUe) ;  HcKenzie  s.  Branch  Bank,  38  Ala.  006 ;  Penouiile  v. 
Hamilloa,  86  Ala.  819 ;  Bertrand  r.  Barkman,  13  Ark.  160 ;  Iowa  College  tr.  Hill,  13 
Iowa,  4d2 ;  Rjan  v.  Chew,  IS  Iowa,  689 ;  Ruddick  v.  UojA,  16  Iowa,  441 ;  Lee  n. 
Siiiead,lHet  (Ey.)028i  Ha?  r.  Qalmby,  3  Biuh,  96  j  Lsinca  v.  Clifton,  IT  U.  153 
(•mafe)  i  Becker  v.  Ssndoakr  Bank,  1  Mluu.  Sll,  819  (wmUa) ;  Bramhall  v.  Beckett, 
SI  He.  206;  Hotter  v.  Stover,  48  He.  188;  Jenneu  e.  Bean,  10  N.  H.  366;  WUllami 
•.Utile,  11  N.  H.  66;  Fletcher  v.  ChsM,  16  N.  H.  88 ;  Rica  o.  B«tt,  17  N.  H.  116; 
Soott  e.  Betu,  Hill  &  Den.  368 ;  FomlM  e.  GUchrbt,  1  Budf .  68  (tsmUa) ;  Farring- 
ton  0.  Frankfort  Bank,  24  Barb.  661 ;  31  Barb.  188,  a.  a. ;  Prentiu  v.  QraTei.  88  Barb. 
621 ;  Dancan  v.  GOMhe,  8  Boiir.  243  i  CudweU  v.  Hirki,  87  Barb.  468 ;  Scott  s. 
Ocean  Bank,  23  N.  T.  3SS ;  Comm.  Bank  r.  Marine  Bank,  8  Keyei,  837 ;  Weet  il 
Amerioan  Bank,  44  Barb.  175 ;  Aoierican  Bank  v.  Coriin,  46  Barb.  19 ;  AtUntic  Bank 
tt.  Franklin,  65  N.  T.  286;  Holderb?  n.  Blum,  3  Der.  t  Bat  £q.  51 ;  Bagguiy  a. 
Gaither,  2  Jonei,  Eq.  80 ;  Boiborongh  k.  Heuick,  0  Dtu  St.  449 ;  Quefagc  Bank  ». 
Weyand,  2  ClDdon.  686;  Petrie  n.  Clark,  11  S.  4  B.  877;  Jackion  i.  Folack,  3 
KOea,  863;  Smith  tr,  Hogeiand,  78  Fa.  262;  Tan  WyiA  v.  NorrBll,  2  Bumph. 
1» ;  Ware  ».  CMIdreai,  6  Humph.  448  (aoatb) ;  Tattorllea  v.  Howell,  6  Sneed,  441 ; 
Kng  V.  DooUttle,!  &ad,  89;  AUen  s.  BnUton,  47  Wm.  IIB;  Prsatkw  >.ZmmwS 
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QEORGE  L.  BROWN,  Bzboutob,  Ao^  of  Chablbb  Uubull,  Db- 
cBi.BEi>,  Rbbpomdbnt,  V.  GEORGB  A.  L&AVITT  avs  Otbibi, 

Appsllaxtb. 

lit  THB  CouBT  OT  ApFBAiiS,  New  Yobk,  Jakitabt,  1866. 

[SqwrtaJ  in  Bl  ^eio  y«nb  ApMt,  lis.} 

Afpxai.  from  the  Superior  Court  -of  the  city  of  Xew  Tork.    Hia 

Mtioii  waa  brought  upon  a  pronuBsory  note  made  by  the  defendants' 

firm,  for  $608.10,  dated  March  27,  1861,  payable  nine  months  after 

date  to  the  order  of  J.  F,  Zebley  A  Co.   The  defenoe  set  op  was  fraud 

on  the  part  of  Zebley  &  Co.,  in  obtaining  the  note,  and  a  total  failure 

of  oonsideration  therefor.    On  the  trial,  the  defendants  showed  by 

&«tt.2e2;  Cook  V.  Helmi,  6  Wis.  107  [*«MtIt);  JeaUn*  *.  Scbaub,  14  WIi.  1;  Boir 
BMD  V.  Yu  Knna,  29  Wk.  200. 

To  Um  midb  «fbct  Me  Bo7d  r.  Beok,  »  Ala.  703 ;  Wdl«  v.  Uomw,  SB  Ala.  126; 
JoIuMa  ■>.  Omtm,  27  Ark.  667 ;  Bepp  a,  Bcpp,  13  Q.  &  J.  Ul ;  Pope  c.  Pop*,  M 
lfiu.61«;  CurUi*.  Learitt,  16  K.T.  0,178;  Wood  r.  BobinKMi,S2N.r.6U;  Cwj 
>.  White,  62  N.  T.,  186;  DonaldnD  r.  Cape  Fear  Bauk,  1  D«t.  Eq.  108;  Haniiv. 
Homer,  1  Der.  A  Bat  Eq.  466;  Ourard  v.  HtHbargb  B.B.,  29  Fl  164;  Aihton'i 
Appesl,  78  Fk.  163, 102 ;  Pntfi  Appeal.  77  Pa.  878,  where  the  tabject  of  Uie  tranifar 
wu  property  other  thui  negotUble  paper. 

In  sccordaDcc  with  the  tluAin  o(  Walworth,  C,  Uut  one  who  recelvee  negoti-  fl 
able  pi^r  la  tayment  of  an  aoteoedent  debt  It  not  kporehueT  for  raloe,  sre  the  |l 
following  cuesrVevttt  v.  Bsnk,  Freem.  Ch.  488  (tnAU) ;  Holmei  v.  Carman,  Fnam.  If 
Ch.  406  (wibUc)  ;  (see  Harriton  d.  Rke,  48  Mlii.  46] ;  Briilol  v.  Spragne,  8  Wend.  " 
I2tf;  Roistr.  BrothertMi,  ID  Wend.  B6;  Hut  v.  Palmer,  19  Wend.  C23;  Payne  n. 
Cutler,  13  Wend.  606 ;  Small  v.  Smitb,  1  Den.  GSS ;  White  e.  Bpringfleld  Bank,  1 
Bart).  226 ;  Stewart  a.  Small,  2  Barb.  669 ;  Spear  v.  Myen,  0  Barb,  446 ;  Qobbmld 
hLewl*  Bank,  12  Barb.  407;  Clark  a.  OallaKher.SO  Bow.  Pr.  SOB;   Cardwell  ». 
Hicks,  ST  Barb.  468 ;  Chesbrouitb  n.  Wright,  41  Barb.  28;  Bright  n.Jndion,  47  Baib. 
88;  Lawrence  B.  Clark,  86  N.  T.  128;  Tanter  >,  Treadway,  68  N.  T.  660;  Fliher*. 
Miarpe,  6  Daly,  814 ;  Hoore  p.  Byder,  OS  N.  T.  486  j  HcQuade  a.  Irwin,  89  N.  T. 
Snp'r.  Ct.  890 ;  Wonnley  r.  Lowry,  1  Bnmph.  468 ;  Ingham  v.  Taden,  S  HnmptL  61 
(•mii^) ;  Bbea  ■>.  Amton,  8  Head,  17S ;  Hickenon  p.  Raiganel,  3  Heiik.  829. 

Bee  to  the  aame  elTect  Bowan  v.  Adami,  Bm.  k  H.  Ch.  48 ;  Bollln*  a.  Callender 
Freem.  Ch.  296 ;  HcLeod  r.Nat.  Bank,42tQ».9B;  Pcrklni  e.  Bwank,  4SHiM.  840; 
Boot  V.  French,  18  Wend.  570 ;  Blade  v.  Van  Teohten,  11  Paige,  11 ;  Tan  Heuaen  >. 
RadclifA,  17  N.  T.  680 ;  Fenfleld  a.  Dnnbar,  84  Barb.  289 ;  Fulton  Bank  v.  Pboniz 
Bank,  1  Hall,  669 ;  Soatt  v.  Ocean  Bank,  28  N.  T.  280 ;  HcBrlde  a.  Farmera'  Bank, 
86  N.  T.  460 ;  Comtn.  Bank  v.  Marine  Bank,  8  Eeyee,  SS7 ;  Hoffman  v.  HUIer,  9 
Bmw.  834;  WeaTer  >.  Barden,  40  N.  T.  986;  DoToe  *.  Biudt,  68  H.  T.  462; 
fHereni  r.  Board  of  Edncation,  6  Tta.  &  C.  148;  Bchroeder  v.  Qumey,  10  Hm^ 
418,  where  the  iobjecC  of  the  traniferwu  property  other  thaa  n^otlable  paper 
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John  F.  Zebley  that  the  plaintiff  held  a  note  of  $1,500,  made  hf\ 
Zebley  A  Co.,  whioh  matared  in  Febniaiy,  1862 ;  that,  for  the  purpose  I 
of  settling  that  note,  J,  F.  Zebley  &  Co.  and  pluotifTs  testator  met  at'. 
the  office  of  SoTmonr  &  Co.  in  the  month  of  March,  1862 ;  that  Zeb- 1 
]»y  A  Ca  then  delivered  tlit  note,  in  .Bait,^th  Beveral  other  notes,  all 
of  vhioh  were  indorsed  by  Seymour  &  Co.  to  the  plaintiff's  testator, ! 
and  paid  the  balance  of  the  fifteen  hundred  dollar  note  in  oash  ;  ami  1 
that  the  testator  took  the  note  in  snit  with  the  other  notes,  with  the  ' 
balance  in  cash,  in  payment  of  the  note  he  held,  and  Hnrrendered  the  i 
old  note,  and  delivered  the  same  to  Zebley  A  Co.  The  counsel  for  the  | 
defendants  then  offered  to  show  the  transaction  between  defendants 
and  Zebley  &  Co.  to  establish  the  alleged  defence.  This  was  objected 
to ;  and  the  court  held  that,  as  the  evidence  then  stood,  the  plaintiff's 
testator  was  a  bona  jlde  holder  of  the  note  for  value,  and  that  he 
became  so  before  maturity;  and  that  the  proposed  eridenoe  was  im- 
proper, irrelevant,  and  immaterial,  unless  the  defendants'  oonnsel  pro. 
posed  by  further  evidence  to  explain  or  modify  the  testimony  of  Zel> 
ley,  and  to  show  that  pluntiff  was  not  a  bona  fide  holder  of  the  note 
tor  ralne,  whioh  tbe  defendants'  connsel  sud  he  did  not  intend  to  do. 
The  oonrt  thereupon  excluded  the  proposed  evidence,  and  directed  a 
verdict  for  the  plaintiff,  to  which  defendants'  oonnsel  duly  excepted. 
On  appeal,  the  Superior  Conrt,  at  general  term,  affirmed  the  jndgment. 

Marah,  Go«,  A  WaUis,  for  the  appellant.  • 

BvrriU,  Dattiton,  A  Svrrm^  for  the  respondents.  > 

DxTis,  J.  The  note  in  suit  was  indorsed  and  delivered  by  Zebley  I  . 
ft  Co.  to  plaintifTs  testator,  before  it  fell  due,  in  payment,  so  far  as  i 
it  went,  of  s  larger  note  then  held  by  the  testator.  It  was  received  | 
with  other  notes,  and  a  balance  in  cash,  as  such  payment  of  tbe  larger ' 
note,  delivered  np  to  Zebley  &  Co. 

In  this  State,  it  is  settled  by  abundant  authority  that  thb  transaction 
constitoted  the  plaintifTs  testator  a  holder  for  value  of  the  note  in 
qneation.  Bank  of  Salina  t>.  Babcock,  Bank  of  St.  Albans  v,  Gilleland,' 
Bank  of  Sandusky  w.  Sooville,  White  v.  Springfield  Bank,*  Young  v. 
Lee,*  Bfetthein  v.  Meyer,*  Mohawk  Bank  v.  Corey,*  Meads  c.  Bank  of 
AllMny,*  Stalker  v.  Mct>onald. 

A  further  discussion  of  the  question  might  lead  to  a  snapioion  that 
tbe  law  was  in  donht  on  the  point. 

The  judgment  shonld  be  affirmed. 

All  tiie  judges  oonourring,  jndgment  sfflnned.* 

'        >  3t  Wend.  811.  1  8  Suidf.  222.  ■  9  Kwn.  U4. 

•  as  BHb.  S16.  •  1  HIU,  fil6.  •  26  H.  T.  140. 

t  Msbaak  Buk  •.  Corar,  1  Hill,  GIG  {ttMt) ;  White  v.  SprfngBeld  Bank,  8 
ludf.aUi  TonDgtt>.Ue,12N.T.S61;StetUMlmer>.HByer,S8Bsrb.81&i  MMdi 
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L       In  thb  Suvkexb  Coubt,  Nbw  Jsksbt,  Febbttabt  Tssx,  1870. 


ALEXANDER  H.  HOLCOMB  v.  WILLIAM  H.  WTCKOFF. 

m'.     Toib  Tag  an  actioD  on  two  promisBoiy  notes,  made  by  defendant,^ 

,,  yAHaA  giTeu  by  him  to  one  Farrington.    The  oondderation  of  the  not«i 

(     was  oertun  wine  plants  sold  by  Farrington  to  the  maker  of  the  notes, 

'     which  were  drawn  payable  to  Farrington  or  order,  without  dcfaloatjoo 

or  discount,  and  subsequently  came  to  the  hands  of  one  Biyce,  by 

whom  they  were  sold  to  Holcomb  at  a  discount,  before  maturity.  Tha 

jnry  found  that  the  notes  were  frandnlent  and  void  as  between  thi 

\  .maker  and  Farrington.    Holcomb  took  the  notes  without  knowledgi 

of  the  defect  in  the  consideration  on  wbioh  they  were  founded.  \ 

The  question  reseryed  at  the  circuit  for  the  consideration  of  thisf 
court  was  whether  Holcomb  is  entitled  to  recover  the  sum  for  which! 
the  notes  were  ^ven,  or  only  the  consideration  he  paid  Bryce  for 
them.  > 

Argued  at  Kovember  term,  1869,  before  the  Chief  Justice,  and 
'■    Justices  WoodhuU,  Depue,  and  Van  Syckel. 

For  plaintiff,  Oeorge  A.  Allen. 

Vor  defendant,  A.  V.  Van  Fleet. 

Depits,  J.  In  an  action  by  an  indorsee  agunst  the  maker,  the 
course  of  proceeding  at  the  trial  is  to  prove  the  making  of  the  note 
and  its  indorsement,  frum  which  a  condderation  for  the  note  will  be 
implied.  Upon  proof  being  made  that  the  note  was  obtained  by 
fraud,  or  was  fraudulently  put  in  circulation,  the  plaintiff,  to  recover, 
must  show  that  he  bought  it  before  maturity,  bona^de,  and  for  value. , 
Duncan,  Sherman,  &  Co.  v.  Gilbert.'  Where  the  evidence  shows  that! 
the  plaintiff  ia  &  dona  JUk  holder  before  maturity  tor  the  full  value  of  ■ 
the  note,  or  where  he  has  taken  it  from  a  precedent  holder  who  has 
^ven  full  value,  and  to  whose  rights  he  has  succeeded  by  virtue  of . 
the  indorsement,  he  may  recover  the  full  amount  of  the  note,*without ; 
regard  to  defences  to  which  it  might  be  subject,  as  between  the  origi* .' 
nal  parties.  It  is  also  the  settled  law  in  this  State  that  where  the ' 
note  is  valid  between  the  original  parties,  and  baa  been  transferred  by 

».  Merchanu'  Buk.  26  tl.  T.  14S  (wbU<)  ;  Dkj  v.  SMnden,  1  Abb.  App.  IK ;  ■ 
Ke}  e*,  347,  B.  o. ;  Bromle;  v.  Walker,  61  Barb.  208;  Pratt  v.  Conum,  87  If.  T.  440; 
Chr7iler  o.  Rodoib.  48  N.  T.  800;  aotliier  r.  AdrisDce.U  N.  T.  822;  H«chuil<!f' 
Bank  t^.  Crov,  60  N.  T.  86 ;  SteTeni  v.  Campbell,  18  Wl*.  S76,  acetd. 

8«e  alio  PuverB  v.  Treeman,  S  L«iu.  127 ;  Paddon  s.  Taylor,  44  V.  T.  871.  —  E» 

>  £  Dntcher,  621. 
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indorsement,  to  pass  tlie  I^al  title,  no  defeota  in  ihe  contract  at 
indorsement  will  affect  the  indorsee's  right  to  reoover  the  fall  amonnt  : 
of  the  note.  Dnrant  ».  Banta.^  In  the  osm  first  stated,  the  indorsee, 
or  some  prior  holder  whom  he  represents,  having  paid  full  valne  on 
the  transfer,  obtuns  an  equity  to  recover  of  the  maker,  who  has  pnt 
D^otiahle  paper  in  circulation,  the  full  conuderation  he  or  a  pre- J 
cedent  bolder  has  paid  for  it.  In  the  case  last  stated,  the  note  being^j 
valid  in  its  inception,  and  the  maker  being  liable  on  the  instniment' 
for  the  fnll  som  named  therein,  he  cannot  avul  himself  of  defects  io; 
the  consideration  upon  which  the  contract  of  indorsement  was  made.  '. 

But  the  case  reserved  presents  the  question  whether  the  notes,  being 
fraudulent  and  void  as  between  the  original  parties,  and  having  crnt* 
to  the  hands  of  the  plaintiff  for  a  consideration  less  than  their  full 
value,  he  can  recover  beyond  the  consideration  he  actually  paid. 

In  Kash  V.  Brown,  reported  in  a  note  in  Chitty  on  BillH,  p.  74,  tha 
action  was  on  a  bill  of  exchange,  which  had  been  accepted  by  the 
defendant,  as  a  present  to  the  payee,  by  whom  it  waa  indorsed  to 
the  plaintiff  for  a  small  sum ;  and  Lord  EUenborough  held  that  the 
pliuntiff  was  entitled  to  recover  only  so  much  as  he  had  actually  ad- 
vanced on  the  bill.  On  the  strength  of  tfais  case,  Professor  Parsons 
gives,  as  his  opinion,  that  where  a  note  has  been  made  by  way  of  a 
gift,  and  for  that  reason  invalid  between  the  original  parties,  and  has 
been  transferred  by  indorsement  for  less  than  its  valne,  in  good  faith, 
before  maturity,  the  indorsee  may  recover  upon  it,  but  the  recovery 
will  be  limited  to  the  amount  he  has  actually  paid  for  it.  1  Parsons 
on  Notes,  191.  Where  a  bill  has  been  accepted  for  the  accommo- 
dation of  the  drawee,  by  whom  it  is  indorsed  to  a  third  person,  who 
advances  but  a  part  of  the  amonnt,  the  latter  can  only  recover  as 
much  8S  he  has  really  paid.  Wiffen  v.  Roberts,  Jones  v.  Hibbard. 
The  principle  is  a  general  one,  that  on  a  bill  or  note,  which  is  void 
between  the  original  parties  for  want  of  consideration,  as  being  mere 
accommodation  paper,  or  having  been  obtained  by  fraud  or  fraudu- 
lently misappropriated,  a  bona  fide  indorsee  for  value  can  only  recover 
the  amount  that  he,  or  some  prior  holder,  throngh  whom  he  derives 
title,  has  paid  for  it.  Allaire  t>.  Hartshome,*  Edwards  v.  Jones,*  Simp- 
son V.  Clark,*  Parish  o.  Stone,*  Stoddard  v.  Kimball,*  Hubbard  u. 
Chapin,^  Williams  v.  Smith,  Cardwell  v.  Hicks,'  Petty  v.  Huonan,* 
Eolman  v.  Robson." 

Upon  the  argument,  it  was  insisted  that  Allaire  c.  Hartshome  is  not 
tn  authority  upon  the  question  in  issue  in  this  case,  because,  in  the 

>  8  Dutcbar,  024.        *  1  Zsbi  666.        •  7  C.  &  F.  833.        «  2  C,  M.  &  B.  S43 
•  14  Hck.  198,  908  *  6  Cwh.  46B,  l  2  Allen,  S28. 

•STBub.WS  *  S  Hmnpli.  102.  >•  S  Hniapb.  127. 
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oan  then  before  the  conrt,  the  indoraee  took  tliB  not«  imder  an  expnai 
agreement  that  it  ehoald  be  held  merely  as  collateral  seoantj  for  a 
less  sum,  and  that  for  the  reudue  he  was  trustee  for  his  indorser,  as  to 
whom  the  DOte  wai  ntterly  Toid.  In  point  of  fact,  the  ailment  is 
trne;  bnt  the  case  wasdedded  on  prinoiples  of  eommercial  law  of 
genera]  application,  which  bear  directly  npon  the  case  now  onder  oon- 
sideration.  That  they  were  nnderstood  to  extend  to  all  oases  where 
a  partial  condderation  haa  been  paid  for  negotiable  paper,  irtiich  is 
invalid  between  the  original  parties,  exeept  where  the  holder  is  a  bona 
fide  purchaser,  is  manifest  from  the  oonme  of  reasoning  of  the  Chief 
Justice  in  delivering  the  opinion  of  the  ooart,  as  well  as  from  the  re- 
statement of  the  principles  on  which  Allaire  v.  Hartahome  was  decided 
by  the  same  accnrate  jnriet  when  Chanoellor,  in  hie  opinion  in  the 
Court  of  Errors  in  Duncan,  Sherman,  &>  Co.  t>.  Gilbert' 

The  case  now  before  the  court  cannot  be  distjngnished  from  Allaire 
V.  Hartshome  upon  any  principle  founded  on  reason  or  justice.  In 
both  oases,  the  notes  were  void  in  the  hands  of  the  original  parties ; 
and  the  only  vitality  they  possessed  was  that  which  they  acqnired  from 
the  consideration  for  which  they  were  transferred.  In  the  one  case,  a 
portion  of  the  sum  mentioned  in  the  note  bang  a  trust  for  the  payee, 
as  to  whom  the  note  was  void,  it  was  manifest  that  for  so  mach  the 
plaintiff  onght  not  to  recover ;  in  the  other  case,  the  note  being  equally 
Toid,  the  plaintiff  haa  no  equity  to  recover  beyond  what  will  be  indem- 
nity for  the  money  he  paid  tor  it. 

If  the  fact  that  the  contract  of  transfer  in  Allaire  v.  Hartshome 
was  intended  to  transfer  to  the  indorsee  only  a  limited  interest  in  the 
note  impairs  the  effect  of  that  case  as  authority  that  objection  cannot 
be  made  to  some  of  the  cases  cited.  In  those  cases,  the  payees  had 
transferred  their  entire  interest  in  the  notes,  and  yet  the  recovery  was 
limited  to  such  parts  of  the  consideration  given  by  the  indorsees  an 
in  law  would  be  a  sufficient  consideration  to  defeat  any  equities  the 
makers  might  have,  and  as  to  the  residue  the  notes  were  held  to  be 
void.  Thus,  in  Oardwell  tl.  Hicks,  which  was  decided  in  \ew  York, 
where  a  precedent  debt  is  not  regarded  as  a  sufficient  consideration  to 
defeat  prior  equities,  it  was  held  that  a  purchaser  of  a  promissory  note, 
which  was  fraudulently  obtained,  who  pays  for  it  partly  in  cash  and 
partly  by  diachat^ng  a  precedent  debt  due  to  him  from  the  person  of 
whom  he  buys,  is  a  bona  flde  holder  only  to  the  extent  of  the  money 
pud,  and  that  he  oould  not  recover  of  the  maker  beyond  that  amount. 

It  was  also  insisted  that  the  plaintiff,  having  purchased  the  notes  of 
Bryce  for  a  valuable  consideration,  without  knowledge  of  the  circum- 
stances under  which  they  were  ^ven,  acquired  by  such  purchase  a 
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ri^t  to  reeoTer  the  fnll  smonnt  due  oa  them,  vithont  regttrd  to  irbat 
h«  pidd  for  them. 

It  U  conceded  that  th«  owner  of  a  iiot«  vhioh  is  valid  in  its  ince|j> 
tioa  maf  sell  it  at  anj  rate  of  diaooont,  and  the  pnrohaser  may  eDforoe  ■ 
it  for  its  foil  aiDoant  against  tlie  makflr.  Daront  p.  Banta.'  But  to. 
make  a  note  salable  by  the  bolder,  so  as  to  give  the  pnrchaser  a  ri^ 
to  enforce  it  for  its  face,  the  note  must  be  perfeot  and  available  in  the. 
bands  of  the  seller  as  against  the  maker,  and  the  test  of  its  avail- 
abilitj  in  his  hands  is  his  right  to  maintain  an  action  on  it  against 
prior  parties  at  the  time  of  the  traniifer,  assnming  it  then  to  have  been 
dne,  Powell  v.  Waters,'  Aeby  v.  Rapelye,"  Hall  p.  Earnest,*  Nichols  ». 
Feareon ; *  Edwards  on  Bills,  832 ;  Campbell  «.  Nichols.* 

The  notes  gned  on  were  fraudulent  and  void  in  the  bands  of  Far>' 
rington.  He  could  not  have  enforced  them  against  the  maker.  By 
proof  that  they  were  obtained  by  fraud,  the  burden  was  oast  on  the 
plaintiff  of  showing  a  consideration  for  some  one  of  the  snbseqnent 
transfers  that  will  defeat  the  maker's  equity.  What  Bryce  pud  for 
the  notes  does  not  appear.  The  probability  is  that  he  was  a  mere 
^^nt  to  e&cC  a  disposition  of  them.  In  the  absence  of  proof  that  be 
gave  value,  the  inference  is  that  he  was  a  holder  without  value  paid. 
As  the  case  stands  with  respect  to  Bryce,  he  could  not  have  recovered 
on  them  at  all.  He,  therefore,  had  no  title  which  he  oonld  transfer  by 
a  sale  to  the  plaintiff,  and  until  they  reached  the  plaintiff's  hands  the 
notes  continned  to  be  affected  by  the  vice  which  made  them  void  in 
Uie  hands  of  the  original  holder.  If  it  had  appeared  that  Bryce  paid 
full  value  for  them,  or  gave  more  than  the  plaintifT  paid,  he  would 
then  have  had  a  real  snbstantial  interest,  which  by  the  said  would 
have  been  transmitted  to  the  plaintifE^  and  to  that  extent  he  might 
have  recovered.  As  it  is,  the  pl^ntiff  acquired  by  the  purchase  from 
Bryce  nothing  beyond  the  naked  legal  title  to  the  notes  ;  and  the  only 
validity  they  have  acquired  was  that  obtained  from  tbe  consideration 
paid  by  the  plaintiff  himself  on  the  transfer  to  him. 

The  notes  not  being  subjects  of  sale  when  they  were  in  Brycc's 
hands,  the  plaintiff  cannot  claim  as  a  purchaser.  He  is  merely  a  bona 
Jide  holder  for  a  partial  consideration.  As  snch,  he  may  recover  the 
consideration  he  paid,  and  interest,  but  not  beyond. 

Judgment  should  be  entered  for  the  plaintiff  for  the  snm  he  paid  for 
the  notes,  with  interest. 

The  CHisr  JirancB  and  Justices  Woodbuu.  and  Vax  Stckbi 
oononrred.' 

1  8  Dntcbsr,  034.  *  B  Cow.  660.  >  1  Hm,  9. 

*  W  Barb.  686.  *  T  Fetm,  108.  ■  4  Troon,  81. 

'  Bnff  V.  Wagner,  68  Bub.  S16 ;  Hargtr  v.  WUmhi,  B8  Barb.  2S7 :  Todd  s.  Bhri 
bsome,  SHun,  610;P«ttrs.  Ha]uiDin,SHnniph.l02;  Boleman p.  Hobfon,  8 Hniapb 
UT,  aeard.  — Ev. 
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LAY  r.  WISSMAN. 
Ih  the  Scpbemb  Coubt,  Iowa,  Jums  Txbk.  187S. 

[Reparled  in  86  touia  RtparU,  806.] 

A<7nOH  Tipon  ft  promiBsoiy  note  lor  tl&O  eTeouted  by  defendant  to 
J.  L.  Cory  and  W.  G.  Stone,  and  by  them  indorsed  without  reoonrte. 
The  defendant  anevered  under  oath,  denying  that  he  rigned  the  note 
sned  on ;  denying  that  plaintiff  is  a  bona  fide  holder  thereof ;  alleging 
that  the  same  wqb  obtained  hy  fraad  without  any  consideration,  and 
that  plaintiff  paid  therefor  only  the  sum  of  $80.  Trial  by  the  oonrt. 
Judgment  for  pldntiff.  Defendant  appeals.  The  material  facts  are 
ntated  in  the  opinion. 

Glark  and  Saddock,  for  the  appellant, 

FairaU,  Soal,  and  Jackton,  for  the  appellee. 

Day,  J.  III.'  It  appears  from  the  evidence  that  the  payee  of  the 
note  procured  it  frandulently  and  without  consideration,  and  that  the 
plaintiff  paid  S80  therefor,  without  any  knowledge  of  the  circum- 
stances attending  its  execution,  A  question  is  presented  as  to  the 
amount  plaintiff  is  entitled  to  recover ;  whether  the  amount  of  the 
note,  or  the  sum  paid  therefor  with  interest. 

It  is  an  elementary  prindple  that  the  equities  existing  between  the 
maker  and  the  payee  cannot  be  sot  up  against  the  indorsee  in  the  ordi- 
nary course  of  business,  for  a  valuable  consideration,  in  good  faith,  and 
before  maturity. 

There  is  some  confusion  and  uncertainty  in  the  authorities  as  to 
whether  one  who  purchases  a  note  for  less  than  its  face  can  be  con- 
sidered a  bona  fide  holder.  Bailey  v.  Smith.*  In  this  State,  however, 
the  rule  is  settled  that  one  who  purchases  a  note  at  a  discount  may 
be  a  bcma  jlda  holder  and  entitled  to  recover  thereon.  Sully  v.  Gold- 
smith.* And  this  view  has  the  support  of  both  prinoiple  and  anthority. 
Bailey  «.  Smith,  supra;  Gould  v.  Segee.*  The  amonnt  of  the  con- 
sideration paid  may  become  important  in  determining  whether  the 
holder  is  a  bona  fida  indorsee. 

Where  a  note  for  $300,  on  a  responsible  person,  and  nearly  due,  was 
sold  for  $5,  it  was  held  that  the  indorsee  was  not  a  holder  in  good  futli 
for  value,  and  that  he  could  not  recover  thereon,  the  note  being  widi- 

'  A  portion  ot  thit  case  reU^g  to  qneitioiw  ol  evidenoe  ud  practice  hu  twn 
MDltted.— Bo. 

■>  14  (Ai»,  808,  aod  cmiM  dt^  *82Ioira,8aT.  'SDoer.STa 
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om  oonrideratioD.  De  Witt  v.  Perkins.'  The  amonnt  of  oonaidera- 
tion  paid  becomes  an  important  element,  in  connection  with  tbe 
responubility  of  the  maker,  the  rate  of  interest,  the  time  of  matur- 
ing, and  the  circomBtance  of  the  transfer  in  determining  the  bona 
fide*  of  the  holder.  And  if  he  is  not  a  purohaeer  in  good  faith,  he 
takes  the  note  snbject  to  the  equities  growing  ont  of  the  note  existing 
between  the  maker  and  the  payee.  When,  however,  the  consideration 
paid,  and  the  other  ctrcnmstances  of  the  purchase,  show  that  the  in- 
dorsee ia  a  hoiut  fide  holder,  in  the  nsnal  course  of  business,  there  is 
no  If^oftl  principle  upon  which  his  recovery  from  the  maker  can  be 
reduced  below  the  amount  of  the  note. 

The  defence  that  a  note  has  been  obttuned  frandnlently  or  without 
consideration  does  not  arail  against  a  bona  fide  holder,  If,  however, 
the  recovery  oF  such  holder  may  be  limited  to  the  amount  paid,  tt  is 
apparent  that  the  defenoe  does  avail,  for  without  such  defence  he 
would  recover  the  aiuount  evidenced  by  the  note. 

There  is  a  class  of  oases  in  which  the  holder  has  been  allowed  to 
recover  Anly  the  amount  advanced  upon  the  note.  But  it  is  believed 
that  they  will  nearly,  if  not  quite  all,  be  found  to  be  oases  in  which 
the  holder  is  not  a  purchaser  in  the  ordinary  course  of  business.  Thns, 
in  Allaire  v.  Hartshome,*  the  note  was  deposited  with  the  holder  as 
'  oollateral  security  for  a  pre-existing  debt.  The  pluntiff  was  the  owner 
of  the  note  only  to  the  extent  of  the  debt  secured.  If  he  had  re- 
covered more,  he  would  have  held  the  surplus  in  trust  for  the  payee. 
But  the  payee  was  not  entitled  to  recover  the  note,  as  between  him  and 
the  maker  being  invalid.  Hence,  it  was  held,  and  very  properly,  that 
the  holder  coulil  recover  only  the  amount  .of  his  debt.  The  same 
principle  is  involved  in  Williams  v.  Smith,  Youngs  v,  Lee,*  Cardwell 
V.  Hicks,*  Chicopee  Bank  v.  Chapin.'  In  Habbard  v.  Chapio,*  a  note 
was  given  upon  an  illegal  consideration  to  one  Stone,  for  the  benefit  of 
Uallory.  Stone  indorsed  the  note  to  the  pluntifi',  who  paid  but  a  small 
sum  thereon,  and  agreed  to  pay  the  balance  to  Mallory.  It  was 
claimed  that,  before  paying  the  balance  to  Mallory,  he  had  knowl< 
edge  of  the  illegality  of  the  consideration.  It  was  held  that,  if 
he  did  acquire  such  knowledge,  he  could  recover  of  the  maker  only 
the  sum  paid  before  he  obtained  information  of  the  fulure  of  con- 
uderation.  This  case  falls  under  the  same  principle  as  those  before 
eited. 

It  is  essential  to  the  utility  of  commercial  paper,  as  a  medium  of 
exchange,  that  the  parties  dealing  with  it,  so  long  as  they  act  in  good 
Eaith,  should  be  allowed  to  regulate  its  value  by  the  responubility  of 

I  32  Tni.  4TS.  *  1  Zab.  666.  >  18  B>A.  16T. 

<  17  BMb.  468.  *  8  Mete  40.  •  3  Allen,  SSa. 
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the  piulies  bound  therabjr,  and  all  the  oircamBtanees  attendin|f  Uu 
tiansfer;  uid  it  wonld  verj  mnoh  lessen  the  naefoLneea  of  saeh  paper,  - 
if  the  parchaaer  for  lesa  than  ita  face,  in  the  ordinary  coaree  of  bu» 
neee,  boldi  it,  pre  tanto,  snbjeot  to  the  defenoee  which  the  maker  auj 
have  sgainot  the  payee. 

We  hold  therefore  that  the  oonrt  did  not  err  in  rendering  juAg- 
ment  for  the  amount  of  the  note.  This  holding  is  in  accord  with  the 
general  cnrrent  of  decinon  in  this  State,  apon  the  sut^eot  of  oommei^ 
cial  paper.  See  Dii^erman  v.  Day,*  Loomis  is  Leroy  v.  Hetcalf  A 
Fnllei,*  Sully  t>.  Qoldsmith,*  National  Bank  of  Michigan  v.  Green.* 

Affirmed.* 


DRESSER  V.   MISSOURI  AND  IOWA   RAILWAY  CON- 
STRUCTION COMPANY. 

j         Iw  TETB  ScPBBiot  CouBT,  Unttbd  Stites,  Octobbb,  1876. 
[Reparttd  in  98  VnUed  State§  Reporti,  02.] 

EsROB  to  the  Circuit  Court  of  the  United  States  tor  the  District  of 
Iowa. 

Sabmitt«d  on  printed  arguments  by  Mr.  Jame%  Grant,  for  the  plain* 
tiff  in  error,  and  by  Mr.  George  &.  Wright,  contra. 

Mr.  Justice  Huitr  delivered  the  opinion  of  the  court. 

This  action  is  brought  upon  three  several  promissory  notes  made  by 
the  Missouri  and  Iowa  Railway  Construotion  Company,  dated  Not.  1, 
1872,  payable  at  two,  tbi'ee,  and  four  months,  to  the  order  of  William 
Irwin,  for  the  aggregate  amount  of  (10(000. 

The  defence  is  made  that  they  were  obtained  by  his  fraudulent    ' 
representations. 

But  a  single  point  requires  discussion.  Conceding  that  the  present 
plaintiff  received  the  notes  before  maturity,  and  that  his  holding  is 
bona  fide,  the  question  is  as  to  the  amount  of  his  recovery. 

Under  the  ruling  of  the  court  he  reoovered  $500.  His  contestation 
is  that  he  is  entitled  to  recover  the  face  of  the  note,  with  interest. 

After  the  evidence  was  concluded,  the  plaintiff  asked  the  court 
to  charge  the  jncy  that,  if  they  beUeved  from  the  evidence  that  the 
plaintJff  purchased  the  notes  in  controversy  of  William  Irwin  for  ■ 

1  SI  lava.  444.  *  81  loirk,  S82.  | 

■  83  Iowa,  807.  •  S3  Iowa,  140.  ; 

*  ;■  r*  OomenaU,  1  Ch.  D.  1S7 ;  Jodm  b.  Gordon,  2  App.  Cu.  018,  i.  o.  («*&!*} 
BdKwn  V  Houghton,  M  Cat.  G!t8 ;  Oonld  >.  ScfOS,  5  Dner,  280,  a«e«rrf.  —  Ev. 
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ralaftbl«  coDSideration,  on  the  lit  of  KoTember,  1872,  aod  paid  $600, 
part  of  the  eondderstion,  od  the  Slst  of  Jannaiy,  1878,  before  any 
notice  of  any  fraud  in  the  contract,  be  was  entitled  to  recover  the 
whole  amount  of  the  notes ;  and  the  court  refused  this  inBtruetion. 
Bat  tbe  court  oharg^  the  jury :  — 

"  That,  in  tbe  first  place,  the  jnrj'  most  find  that  there  was  fraud  in 
tbe  inception  of  tbe  notes  as  allied ;  and  that,  if  tbe  defendants  failed 
to  tatiafy  the  jury  of  Uiat  fact,  the  whole  defence  fails. 

"That  if  the  fact  of  frand  be  established,  and  the  jury  find  from 
(he  evidenoe  tbat  the  plaintiff  pud  $500  upon  the  notes  without  notice 
of  the  frand,  and  that  after  receiving  notice  of  the  frand  the  plaintiff 
paid  the  balance  dne  upon  the  notea,  he  is  protected  only  pro  tanto; 
that  is,  to  the  amoimt  paid  before  he  received  noUoe." 

It  does  not  appear  that,  upon  the  purehase  of  the  notes  in  snit,  the 
ftlaintifl  gave  his  note  or  other  obligation  which  mi|^t  by  its  transfer 
subject  him  to  liability.  His  agreement  seems  to  have  been  an  oral 
one  merely, — to  pay  the  amonnt  agreed  npon,  as  ahoold  be  required ; 
and  he  had  pud  $600,  and  no  more,  when  notice  of  the  fraud  was 
brought  home  to  him. 

The  argument  of  the  plaintiff  in  error  is  that  negotiable  paper  may 
be  sold  for  such  sum  as  the  parties  may  agree  upon,  and  that,  whether 
such  sum  is  large  or  small,  the  title  to  the  entire  paper  passes  to  the 
parchnser.  This  is  true;  and  if  the  plaintiff  had  bought  the  notes  in 
snit  for  $600,  before  maturity  and  without  notice  of  any  defence,  and 
paid  that  sum,  or  given  bis  n^otiable  note  therefor,  the  autboTities 
.  (rited  show  that  tbe  whole  interest  in  the  notes  wonld  have  passed  to 
him,  and  he  could  have  recovered  tbe  full  amount  dne  upon  them. 
Fowlet  V.  Striokland,^  Park  Bank  v.  Watson,*  Bank  of  Michigan  v. 
Green.*  The  present  case  differs  from  the  oases  referred  to  in  this 
respect.  The  notes  in  question  were  parcbased  upon  an  unexeonted 
contract,  npon  which  $600  only  had  been  pud  when  notice  of  the 
fraud  and  a  prohibition  to  pay  was  received  by  the  purehaser.  The 
residne  of  the  contract  on  the  part  of  the  purchaser  is  unperformed, 
and  honesty  and  fair  dealing  require  that  he  should  not  perform  it; 
certainly,  that  he  should  not  be  permitted,  by  performing  it,  to  obtain 
-  from  the  defendants  money  which  they  ought  not  to  pay.  As  to  what 
he  pays  after  notice,  he  is  not  a  purchaser  in  good  faith.  He  then 
pays  with  knowledge  of  the  frand,  to  which  he  becomes  a  consenting 
p«ty.  One  who  paya  with  knowledge  of  a  fraud  is  in  no  better  pod- 
Uon  than  if  he  had  not  pdd  at  all.  He  has  no  greater  equity,  and 
reeeivea  no  greater  protection.    Such  ta  the  rule  as  to  oontraots  gen» 
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nllj.  In  the  otee  of  the  sale  of  real  eatatfl  for  a  enm  paysble  io 
InBtalments,  and  (uronmstanoea  ooonr  showing  the  eziatenoe  of  fraad 
or  that  it  woald  be  inequitable  to  take  the  title,  the  pnrchaMr  can 
recover  back  the  sum  paid  before  notice  of  the  fraud,  bat  not  that 
p&id  afterwards.  Barnard  v.  Campbell,'  Lewis  «.  Bradford,*  Jovenal 
B.  Jackson,*  Tonat  v.  Martin.* 

In  TVea^er  v.  Barden,*  the  conrt  nse  this  language :  "  To  entitle  a 
pnrchaser  to  the  protection  of  a  conrt  of  equity,  as  agunst  a  legal  title 
or  a  prior  equity,  he  must  not  only  be  a  purchaser  without  notioe,  but 
he  must  be  a  purchaser  for  a  valuable  consideration ;  that  is,  for  valne 
piud.  Where  a  man  purchases  an  estate,  pays  part  and  givea  bonds 
for  the  rewdue,  notice  of  an  equitable  inoumbraDce  before  payment  of 
the  money,  though  after  giving  the  bond,  is  snfficnent,  Tonville  v. 
Naish,*  Story  v.  Lord  Windsor.*  Mere  security  to  pay  the  pnrohase 
price  is  not  a  purchase  for  a  valuable  consideration.  Hardingham  v. 
KiohoUs,*  Maundrell  v.  Maundrell,*  Jackson  v.  Cadwell,"  Jewell  r. 
Palmer.**  The  dedsions  are  placed  upon  the  ground,  according  Ut 
Lord  Hardwicke,  that  if  the  money  b  not  actually  pud  the  purchaser 
is  not  hurt.    He  can  be  released  Irom  his  bond  in  equity." 

The  plaintiff  here  occupies  the  same  position  as  the  bona  fide  pup- 
chaser  of  the  first  of  a  series  of  notes,  of  which,  after  notioe  of  a  fraud, 
he  purchases  the  rest  of  the  series.  He  is  protected  so  far  as  his  good 
faith  covers  the  purchase,  and  no  farther. 

Upon  receiving  notioe  of  the  fraud,  his  duty  was  to  refuse  further 
payment;  and  the  facts  before  as  require  such  refusal  by  him.  Au- 
thorities, tujTra. 

Crandell  v.  Viokery  ■■  is  in  point.  Holdridge  had  obtuned  the  in- 
dorsement by  Vickery  of  his  (Holdridge's)  notes  by  false  and  fraudn- 
lent  repregentatiouB.  These  notes  were  transferred  to  Crandell  without 
notice  or  knowledge  of  the  fraud,  he  giving  to  Holdridge  several 
ofaecks  for  the  amount,  upon  the  understanding  that  they  were  not  to 
be  presented  for  payment,  but  when  the  money  was  wanted  he  was  to 
give  new  checks  as  needed.  Before  ^vtng  the  new  checks,  plaintiff 
was  informed  of  the  fraud,  and  requested  not  to  make  payment  or  to 
give  his  cheeks.  He  did,  however,  g^ve  his  new  checks,  according  to 
the  original  agreement,  and  bron^t  suit  upon  the  notes  against  Vick* 
ery,  the  indorser. 

It  was  held  that  he  was  not  a  hona  fide  holder,  for  the  reason  that 
the  transaotioa  was  executory  when  he  received  notice  of  the  fraud; 

I  UN.  T.TS.  *  10Wattt,83.  *  2H>rri»,629;  kL  Ml 
•  I  8. «  R.  42S,  430.          *  *iV.  T.  291.  •  S  P.  Wmi.  806. 

I I  Atk.  630.  ■  8  Atlc  804.  *  10  TeL  240.  »!. 
■•  lCow«D,0S2.               n  7j.  C.06.                    "46  Bub.ua. 
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■hat  he  had  then  parted  with  no  valne;  that  the  real  obligationa 
were  given  aiterwardB,  and  tinder  oircomatancea  that  afforded  no  pn>< 
t«otioD. 

That  case  ia  stronger  for  the  holder  than  the  one  befoi-e  ns,  in  the 
&wt  that  oheoka  were  there  given  on  the  original  transaction,  which 
might  hare  been  presented  or  pasaedoff  to  the  prejudice  of  the  maker; 
while  here  the  transaction  was  oral  thronghout. 

To  the  same  purport  in  principle,  although  npon  facte  somewhat 
different,  are  the  cases  of  Garland  v.  The  Salem  B:ink,*  The  Fulton 
Bank  r.  The  Phcenix  Bank,*  and  White  v.  Springfield  Bank." 

The  cases  are  namerous  that  where  a  bona  fide  holder  takes  a  note 
misappropriated,  fraudalently  obtained,  or  without  consideration,  as 
collateral  security,  he  holds  for  the  amount  advanced  upon  it,  and  for 
that  amount  only.     Williams  v.  Smith. 

In  Allaire  v.  Hartshorne,*  the  case  was  this  :  Hartshorne  sued  Allure 
on  a  note  of  $1,500  at  ninety  days,  made  by  Allaire.  It  was  proved 
that  the  note  had  been  misapplied  by  one  Pettis,  to  whom  it  bad  been 
intruRted  ;  that  he  had  pledged  it  to  the  plaintiff  as  security  for  $750 
borrowed  of  him  on  Hegeman's  check,  and  also  as  security  for  a  $400 
acceptance  of  another  party  then  given  up  to  Pettis. 

On  the  trial,  the  court  charged  the  jury  that,  if  any  consideretioD 
was  given  by  the  plaintiff  for  the  note,  "  they  should  not  limit  their 
verdict  to  the  amount  so  given,  but  should  find  the  whole  amount  dae 
on  the  face  of  the  note."  The  case  was  carried  to  the  Court  of  Errors 
and  Appeals  of  the  State. of  New  Jersey,  npon  an  exception  to  this 
charge.  The  court  reversed  the  judgment,  holding  that,  although 
a  hat\a  fide  holder.  Hartshorn  oonid  recover  only  the  amount  of  his 
advances. 

The  case  before  us  is  governed  by  the  rule  that  the  portion  of  an 
unperformed  contract  which  is  completed  after  notice  of  a  fraud  is  not 
within  the  principle  which  protects  a  bona  fide  purchaser. 

No  reepeotable  authority  has  been  <»ted  to  ns  sustaining  a  contrary 
position,  nor  have  we  been  able  to  find  any.  The  judgment  below  i> 
baaed  upon  authority,  and  npon  the  soundest  principles  of  honestj 
■od  fair  dealing.    It  has  our  oononrrence,  and  is  aflSrmed.* 

>  9  Hm*.  408.  'I  Han,  68!. 

■  3  Suid/.  (S.  C.)  22T.  «  1  Zab,  063. 

■  Hubbard  v.  Chapin.  3  AU.  823 ;  Tinugt  v.  Lee,  12  V.  T.  661 ;  De  HoU  ir.  SUrker, 
S  Barb.  Ch.  406;  Cnndall  n.  Vtckcr;,  46  Barb.  IM;  BtaTens  tr.  Com  Ezcb.  Bank, 
I  Hon.  Ul,aeoard. 

See  to  the  Mine  eflkct  Jodm  «.  SUuhj,  S  Eq.  Abr.  486,  {d.  B ;  Toarrllle  v.  Nibb. 
S  P.  Wmi.  307 ;  Uarriioii  t.  Souiheota,  1  Atk.  6S8 ;  Stor j  v.  Windior,  9  Atk.  «S0 ; 
HsTdiogtiam  v.  NluhoU,  8  Atk.  804 ;  Maoodrril  b.  UaandraU.  10  Tn.  S4Q,  371 ;  Hokmj 
iNKerDan.2  Dr.  ft  W.  81;  Wonaile;>.WoraMl«r,  8  WhMt  M9;  Woodv.Maan,! 
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Snmn.  C(Mi  Dufphej  v.Tna»r»,  ^  St-  &  Port.  216;  Smieui  t.  JoIumod,  It  Ait. 
100;  BnwnD.  WBlcb,  IBIlLSiS;  EBrip.THt,88  HL  8U;  Slmmi  v.  BicbvdM, 
aiitt.  ST4;  Fdmer  r.  WiUiEiDi,  21  Hlah.  828;  Lom^  r.  Simpwn,  8  StockL  MB; 
Inwt  p.  Beckmu,  1  Johu.  Cb.  388;  Jewett  o.  Pftlmer,  7  Johni.  Ch.  65;  Fumtn' 
Co.  e.  Maltbj,  8  Paige,  881;  Hairlt  e.  Norton,  16  Bu-b.  204;  0«net  e.  DiTcnpoc^ 
66  Bub.  412 ;  SoelsroTS  b.  SiMlgroTe,  4  DeH.  274,  287 ;  Tout  e.  Hsrttn,  S  S.  1 E 
198 ;  Unton  Co.  o.  Tonne,  1  Whut  410 ;  Jnveul  v.  Jaekfon,  14  Pa.  A19 ;  Btei  > 
Uhrich,  18  Pl  68B ;  PUtow  ».  SbaonoD,  8  Ttrg.  GOB ;  Da«w«U  ».  Buchuan,  3  L^ 
Wfi ;  Bverb  v.  AgnM,  4  Wit.  848,  whan  tht  tabjact  of  th«  tniitf«  wu  |nf«V 
•tfa«r  tban  negoUable  patper. 

Codf.  Buwrolt  v.  UoKnlght,  11  Rich.  (ML— b. 


C- 
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SECTION   IV.— Oontimtd.         -4 

Piiir<3ta»9f»r  Vahie  vnihout  JSTotieg  —  (eonttnitt^. 


MORE  V.  MANITIKQ. 
br  THs  CoHMOiT  Pliab,  Miokaxuub  Tbbk,  I7I8. 

[Rtptrttdin  Oemfu,  Stl,] 

TmB  iraa  an  aotion  of  asnimpnt  apon  a  proniisaory  note  giren  bjr 
MKaning  to  Statbam  and  order ;  Statham  aBsigns  it  to  Witherhaad, 
and  Witherhead  to  the  plaintiff  j  and  npon  a  demairer  to  the  declara- 
tion an  exception  vm  taken,  beoaose  the  assignment  vaa  made  to 
Witherhead,  without  saying  to  him  and  order,  and  then  he  cannot  as- 
Bgn  it  over,  for  by  this  means  Statham,  who  had  assigned  it  to  Wither- 
head withoDt  snbjecting  himself  to  his  order,  will  be  made  liable  to  be 
saed  by  any  subsequent  indorsee.  And  to  this  the  Chief  Justice  at 
flrvt  inclined,  but  afterwards  it  was  resolred  by  the  whole  court  that 
it  was  good. 

For  if  the  original  bill  was  assignable  (as  it  will  be,  if  it  be  payable 
to  one  and  lus  order),  then  he,  to  whomsoever  it  is  assigned,  has  all  the 
interest  in  the  bill,  and  may  asugn  it  aa  he  pleases,  for  the  assignment 
to  Witherhead  is  an  absolute  aaugnment  to  him,  which 'comprehends 
Us  assigns,  and  therefore  nothing  is  done  when  the  bill  is  assigned  but 
indorsing  the  name  of  the  indorser,  upon  which  the  indorsee  may 
wnte  what  he  will,  and  at  a  trial,  when  a  bill  is  g^ven  in  evidenoer  the 
party  may  fill  up  the  blank  as  he  pleases.' 

>  ftdwuoii  >.  Tonntslii,  1  Stra.  567,  aenrW. 
Bat  OcbsTi  >.  Hairial,  1  Hww.  Ut. — Bft 
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di'  lu.'f.v' '"'■•■'■  f ,' ti <■■--''■''■' '■ 

.'.       '*  KDIE  iMD  LAIRD  v.  Tmi  EAST  INDIA  COMPANT. 

'..     .       V     _    Iw  THE  Kva's  BsHGB,  TannTT  Tebu,  1761. 
■■     I  IfieporfcilMl  TF>aidMBI<icib(Hu,2B6.i] 

AcTioir  on  two  bills  of  ezohsnge  of  £3,000  eacL,  drawn  by  R.  Clive 
on  the  East  India  Company,  at  tbree  hundred  and  lixty-fiTe  days  after 
date,  payable  to  R.  Campbell  or  order.  Campbell  indorsed  one  to 
Ogleby  or  order,  the  oHier  to  Ogleby,  withoat  adding  the  words  "  ( 
order."  But,  at  Uie  trial,  the  words  **  or  order  "  appeared  npon  the  ii 
Jortement  in  another  handwriting.  The  East  India  Company  accepted 
both  bills.  Ogleby  then  indorsed  them  to  the  plaintifEs,  and  soon  after 
beoarae  insolvent.  The  Company  then  refused  payment.  The  jury 
found  a  verdict  for  the  plaiutiffii  on  the  first  bill,  but  for  the  defeud< 
ants  on  the  second;  apprehending  that  by  the  nsi^  of  merohanta  it 
was  not  assignable,  without  the  words  "  or  order  "  in  Campbell  the 
payee's  indorsement 

Morton  moved  for  a  new  trial.  1st,  Because  the  bill,  being  once 
n^otiable,  oonld  not  lose  its  negotiabiUty  by  Campbell's  writing  on  it 
some  words,  and  omitting  others.  Moore  v.  Manniug.  Words  "or 
order "  being  omitted  in  an  indorsement,  slill  the  bill  is  payable  to 
order,  if  so  in  the  original  draft.  Aoheson  v.  Fountain,*  Evaos  r. 
Orarnlington.  2d,  On  the  footing  of  surprise;  the  pluntiS  not  being 
prcpiired  to  give  evidence  of  the  custom  of  merchants,  and  the  evi- 
<1enGC  given  by  defendants  being  not  of  facts,  but  merely  of  opmion. 
Totes,  S.  S. 

Norton  and  Wedderburn  showed  oause.  1st,  That  custom  is  the 
foundation  of  all  bills  of  exchange ;  and  the  custom  of  merchants  is 
matter  of  law,  not  of  fact :  so  is  properly  evidenced  by  opinion.  A 
payee  or  indorsee,  when  the  draught  or  indorsement  is  general,  is  ab- 
solute owner  of  the  bill ;  he  is  the  purchaser  of  it :  valne  received  is 
implied.  He  may  destroy  its  negotiability.  If  he  indorses  it  with 
negative  words,  as, "  to  J.  N.,  and  nobody  else,"  will  any  man  aeriously 
eonUnd  that  it  is  payable  to  any  one  else  T  Will  any  man  take  it  f 
And  if  putting  negative  words  on  it  would  have  destroyed  its  n^o- 
tiability,  then  omitting  the  words  "or  order"  amounts  to  the  same 
thing.  It  is  an  implied  negative.  Campbell  might  have  indorsed  it 
in  blank  (j.  e.  by  only  writing  his  own  name),  and  then  I  agree  that 
any  one  might  have  overwrote  what  he  pleased  upon  it.    The  pre- 

1  S  Burr.  laiO,  s.  a— Eb.  >  1  Btr.  SST. 
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■amption  in  Bnoh  obk  U  that  be  meant  to  m&Ice  it  of  the  grestart 
poasible  nse  to  his  indonee.  But,  having  once  pnt  the  terms  of  io- 
doraement  opoit  it,  thio  destroys  the  other  presamption.  All  snbse- 
'qnent  indorsees  take  it  under  the  new  terms  imposed  npon  it.  It  n  now 
a  naked  anthority  to  Ogleby  to  reoeire  the  money.  Snch  a  special 
indorsement  does  not  import  ralne  received,  for  Ogleby  might  only  be 
^ent  or  factor  tor  the  indorser.  Moore  v.  Manning  is  hardly  law. 
It  ia  contrary  to  the  reason  which  arises  from  the  case  itself.  For  the 
reason  of  such  special  indorsement  in  that  case  seems  to  have  beeD 
that  the  indorser  was  a  creditor  to  the  special  indorsee.  Had  there- 
fore the  bill  been  protested  for  non-payment,  the  indorsee  had  effects 
of  the  indomer's  in  his  hands  sufficient  to  indemnify  himsell  But,  npoD 
a  general  indorsement,  the  indorser  might  have  been  called  npon,  at  a 
distance  of  time,  by  any  tubseqnent  indorsee,  which  might  have  been 
very  inconvenient.  2d,  The  footing  of  surprise,  if  true,  is  no  ground 
for  new  trtaL  If  this  be  allowed,  new  trials  would  be  always  moved 
for,  whenever  the  losing  party  thinks  he  can  mend  his  evidence. 

Moriony  in  reply,  insisted  that  the  supposition  of  law  is  equally 
strong,  that  a  special  indorsee  is  a  purchaser,  as  well  as  a  general  one. 
For  he  might  have  resorted  to  Campbell  as  well  as  to  Ogleby. 

LoKD  Majtsfield,  C  J.  There  can  be  no  dispute  where  the  in-j 
dorsement  is  in  blank.  There  you  may  write  over  it  whatever  yon' ' 
please.  And  it  has  been  permitted  to  be  done  even  in  court.  But  forj^ 
this  there  is  no  oooasion.  Every  thing  shall  be  intended  upon  snch  a 
blank  indorsement.  The  point  relied  on  at  the  trial  for  defendants  was 
that  where  a  special  indorsement  was  made  to  A.  B.,  and  the  indorser 
omitted  the  words  "or  order,"  this  was  equivalent  to  the  mont  re- 
BtricUve  indorsement.  Many  witnesses  were  examined  by  defendants 
to  prove  this  usage ;  but  it  did  not  appear  that  in  any  one  fact  the 
indorsee  of  such  special  indorsement  ever  lost  the  money  by  sodt 
omission.     The  evidence  was  only  matter  of  opinion. 

I  told  the  jury  that  upon  the  general  law  (laying  usage  oat  of -the 
case)  the  indorsement  carried  the  property  to  Ogleby,  and  that  the 
negotiability  was  a  consequence  of  the  transfer. 

But  if  they  found  an  established  usage  among  merchants,  that  where 
the  words  "  or  order  "  were  omitted  the  bill  was  only  negotiable  on  th* 
credit  of  the  indorsee,  thuy  should  find  for  the  defendants.  If  other- 
wise, or  they  were  doubtful,  then  either  for  the  pluntiSs,  or  make  n 
Mse  of  it.  They  found  for  the  defendant  on  the  bill  in  question ;  for 
the  plaintiff  on  the  other,  concerning  which  there  was  no  dispute. 

Now,  upon  the  best  consideration  I  have  been  able  to  give  this  mat- 
t0r,  I  am  very  clear  of  opinion  that  at  the  trial  I  ought  not  to  have 
admitted  the  evidence  of  usage.    But  the  point  of  law  is  here  settlod ; 


-c  by  Google 


684  XDm  jlnd  i.a£bs  v.  east  ikbia  uu.      [chap.  it. 

and,  when  onoe  solemnly  settled,  no  pailioiiInT  as^  Bhall  be  ftdmittsd 
to  weigh  gainst  it :  this  would  send  ereiy  thing  to  ee&  again.  It  In 
settled  by  two  jadgtnents  in  Westminstor  Hall,  both  of  them  agreeable 
to  law  and  to  oonvenienoe.  The  two  oases  I  go  npon  are  Moore  v,' 
Manning  in  Comyns  and  Acheson  v.  Fountain  in  Strange.  Thea« 
cases  go  npon  a  general  proposition  in  law,  that  an  indorsement  to  A.| 
implies  "  or  order,"  and  is  negotiable.  U 

Tlie  mun  foundation  is  to  consider  what  the  bill  was  in  its  oripa. 
The  present  bill,  in  its  original  creation,  was  not  a  bare  authority,  but  a 
negotiable  draught  There  are  no  restriotiTS  words  in  it.  And  what- 
ever carries  the  property  carries  the  power  to  assign  it. 

It  were  abanrd  if  the  merchants'  opinion  shonid  prerail,  that  this 
is  now  converted  into  a  personal  authority.  If  it  be  such,  that  the 
indorsee  dies,  -it  could  not  go  to  his  executors  and  administratora, 
in  whom  moat  clearly  the  property  of  the  bill  does  vest. 

Upon  this  ground,  that  the  point  is  settled  both  by  King's  Benoh  anj 
Common  Pleas,  and  well  settled,  I  think  there  shonid  be  a  new  trial 
Otherwise,  also,  I  ihould  be  of  the  same  opinion.  Cert^nly,  the  ang- 
gestioD  of  surprise  is  not  in  all  cases  a  reason  for  a  new  trial ;  but  is 
particular  oases,  such  as  the  present,  it  may  he.  The  question  of  oosta 
is  very  peculiar.  There  is  a  verdict  in  part  for  the  plaindf^  which 
already  carries  costs  for  him.  But,  for  form's  sake,  we  most  set  aside 
the  whole  verdict,  which  is  usually  done  on  payment  of  oosta.  But 
this  would  be  giving  defendants  ooats,  which  they  could  not  otherwise 
have,  merely  because  they  have  obtained  an  improper  verdict.  There, 
fore,  I  think  that  under  these  particular  (Mrcumstances  the  verdict 
should  be  aet  aside  without  costs. 

Denibon,  J.  J  am  of  the  same  opinion.  If  the  words  "  to  A  R 
only"  were  inserted,  I  should  think  it  would  not  be  restriotive:  at 
least,  it  shonid  be  left  to  a  jury.  In  Rawlinson  «.  Stone,  an  inland 
bill  of  exchange  was  drawn  payable  to  A,  or  order,  who  Indorsed  it  to 
B.  without  adding  any  thing  more.  The  question  was  whether  there 
was  snob  an  interest  in  the  executor  of  the  assignee  as  that  he  mi^t 
asMgn  it.  The  court  held,  upon  inquiry  from  merchants,  that  it  mi^t 
be  indorsed  thus :  "  C,  executor  or  administrator  of  B."  When  a  man 
aaya,  **  pay  to  A.,"  the  law  says  it  is  **  to  A.  or  order."  He  then  says, 
I  intend  it  ahonid  not  be  so.  What  signifies  what  you  intend  f  lie 
law  intends  otherwise.    Same  opinion  as  to  oosts. 

Foster,  J.  I  am  of  the  same  opinion.  This  is  now  the  settled  law, 
and  ought  not  to  have  been  left  to  a  jury.  People  talk  of  the  cnstora 
of  merchants.  This  word  "  custom  "  is  apt  to  mislead  our  ideas.  The 
custom  of  merchants,  so  far  as  the  law  regards  it,  is  the  custom  oi 
England ;  and  therefore  Lord  Coke  calls  it,  very  properly,  the  law^ 
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mardiant.   W^e  ahonld  not  ooDfotmd  general  onBtomi  with  spetdal  looal 
enBtoms.    I  tbisk  tbere  Bhoald  be  no  coata. 

WiLKOT,  J.  There  are  two  qaeatlona.  Whether  the  law  U  fully 
•ettied,  and  npon  what  prinoipleB  (  It  is, certainly  now  settled,  and  upon 
theee  priutuplea.  The  onginal  contract  between  the  drawwand  payee 
ia  to  pay  to  the  payee  and  hia  asaigna,  and  the  aaaigna  of  auoh  aasignay 
in  inflnitum.  There  is  the  aame  privity  between  the  drawer  aod  the 
last  asaignee  aa  the  firat.  The  first  aasigna  over  that  choae  in  aoUon, 
which,  in  ita  nature  and  by  the  expreaa  penniaaion  of  law,  ia  asdgoable, 
with  the  aame  privil^iefl  and  advantagea  that  it  had  when  he  recmred 
tt.  It  might  be  a  oonuderable  qaeaUon  whether  a  man  caQ  limit  and 
modify  the  property  or  not,  even  by  ezpreea  words  of  restriction,  so  as 
to  check  its  onrrency.  By  giving  a  bare  authority,  he  may  do  it ;  as, 
"Pay  to  A.  for  my  nae."  Bat,  if  he  indorses  it  generally,  I  should 
have  a  great  doubt,  suppoung  it  purchased  by  a  anbeequent  indorsee 
for  a  valoable  consideration.  In  the  present  oase,  I  think  assigning  it 
to  A.  carries  the  property  with  all  ita  qnalities.  It  implies  a  oonsider- 
atiott  to  have  been  prm.  I  hare  a  note  of  Aoheson  v.  Fountain.  Mr. 
Weai^  then  cited  a  oase  so  determined  in  Oommon  Pleas,  probably  that 
of  Moore  t>.  Maunii^.  Another  oase  shows  the  liberality  with  which 
indorsements  have  been  constraed.    Fisher  v.  Pomfret. 

The  question  was  whether  indoraement  to  the  order  of  A.  will 
enable  A.  to  maintun  an  action.  Determined,  that  it  will.  If  so,  a 
fortiori,  an  indorsement  to  A.  will  enable  him  to  indorse  it.  Custom 
of  merchants  ia  the  general  universal  law.  Facts  must  be  reitera- 
ted to  make  such  a  custom.  The  opinion  of  merciianta  ia  nothing. 
Special  onatom  of  merchants  has  been  controlled  in  a  case  where 
an  indorser  had  divided  a  note  and  indorsed  it  to  several  persona. 
Hawkins  e.  Cardy. 

Held,  that  the  indorser  cannot  vary  the  ori^al  contract,  and  split 
one  note  into  twenty.  Determined  to  be  a  void  custom,  though  al- 
lowed to  be  the  custom  of  merchants.    Same  opinion  as  to  costs. 

Ifiu  trial  uxu  granted  wUAout  payment  of  coettf 

>0nillfi«B.Wliltdw«d,8B.K.  a838,Ba0i  Brawn  k  Dc  innton,  0  C  B.  <84 
M3i  HobBM  r.  Hooper,  1  B^',  U»;  iwdCN  •.  A^ns,  10  Tt.  74,  oowrf.-BB. 
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"   ,      I  I       ANGHBB  AHs  Omsfl  t>.  THE  GOVERNOR  A;  CO.  OF  THB 
'•  ,^'H      i^A.'   (--rfH.    BANK  OF  ENQLAiro. 

.       '      ,  ,         .  'Iir  THB  Ectq'b  Beitoh,  Mat  10,  1781. 

.■        '■  ■■  -■:'■'■ -^     IBflwttorf  m  S  i)««5id«,  687.] 

^    'ft  ('*^  OiTB  Csptaiit  I>alil,  a  Dane,  and  reaiflent  in  Denmark,  beingindebtsd 

/''  lI'I^'''^  to  the  bonne  of  Clans  Heide  a  Co.,  in  London,  applied  to  one  Mmstoe 
jLj    to  proonre  him  a  bill,  in  order  to  discharge  the  debt.    Ktostne  accord 
^^7~r''°S^y  obtained  a  bill  from  the  plaintiffi  at  Christiana  on  Clans  Heide 
*  .1 ,1  .  ih  Co.,  with  irhom  they  had  a  oorreapondetioe,  which  bill  waa  as  fol- 
"TowB : —  . 

■  X,  "CHEiSTiiiTA,  Jan.  17,1778.     ) 

"  Two  months  after  sight,  please  to  pay  this,  onr  sola  bill  of  ex- ; 
(diaoge,  to  Mr.  Jens  MiBstne,  or  order,  one  hundred  and  twenty! 
pounds  sterling,  valne  in  aooonnt,  and  place  it  to  aooount,  as  per  ad- ; 
vice  from  Karen  —  widow  of  Christian  Anoher— A  Sons. 
"To  Messrs.  Clavs  Heide  A  Co.,  of  Lokdon." 
On  this  bill  was  written  by  McBStue  an  indoraement,  in  the  Danish 
language,  of  this  import :  — 

"The  within  rauBt  be  credited toG^tainHortenLanenDahl, value  , 
m  account. 
"  Chsistiaita,  Jan.  17, 1778.  Jeits  Mostob." 

And  it  was  remitted  to  Clans  Heide  A  Co.  in  the  following  letter :  —  ' 
"  ^reeable  to  the  desire  of  Captain  Morten  Laisen  Dahl,  of  Aron- 
dall,  I  have  enclosed,  for  his  account,  aent  you  Karen  AncherA  Sons* 
bill,  on  yourselves,  for  £120,  which  you  irill,  on  receipt,  be  pleased  to 
credit  his  aooount  with,  and  advise  him  of  the  same." 

The  bill  waa  received  by  Clans  Heide  A  Co.,  and  accepted ;  antd 
they  gave  notice  to  the  plfuotifb  and  to  Dahl  that  they  had  reoeivedl 
it,  and  placed  it  to  bis  account.  Afterwards,  a  forged  indorsemest,  inl 
English,  was  wiitten  upon  it  as  follows:—  I 

"  For  me,  to  pay  Mr.  Detleff  D.  Mnller,  or  order.  Hobtejt  L.  Dahl."  | 
Haller,  who  was  a  clerk  in  the  house  of  the  aooeptors,  carried  theV 
UU,  thus  indorsed,  bnt  which  never  had  been  in  the  hands  of  Dahl,  to) 
the  bank,  and  indorsed  it  with  his  own  name,  upon  which  it  was  dis>| 
counted,  in  the  ordinary  comae  of  business.  When  the  day  of  pBy-| 
ment  came,  the  acceptors  having  become  insolvent,  and  Mailer  having 
absconded,  the  bill  waa  protested ;  and  one  Falgberg,  as  a  friend  w  , 
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■gflnt  for  the  plaintifEa,  cune  to  the  bank,  and  paid  it  tor  their  hoaot 
as  the  drawers;  bat,  the  forgerf  having  been  discOTered,  tfaia  a<]ti<n,' 
for  money  had  and  remved  was  brought  against  the  baak,  od  the 
groDnd  that  tbe  bill  was  not  negotiable  on  aoooant  of  the  opecial  in-' 
donement,  and  that  it  had  therefore  been  discoanted  by  the  bank,  in 
tbeir  own  wrong,  and  the  money  pud  by  Falgberg,  to  take  it  up,  paid ' 
by  mistake.  | 

llie  cause  wag  tried  at  Guildhall,  before  Lord  Mansfield,  at  tbe  dt- 
tingB  after  last  term,  when  his  lordship  directed  a  ntmsoit ;  and  it  now 
e^me  on  in  conrt,  on  a  motion  for  setting  aside  tbe  nonsuit,  and  granU 
ing  a  new  trial. 

The  Attomej/Seneral,  for  the  defendants.  The  bank  is  perfectly 
innocent  of  any  fraud.  The  bill  wag  in  tbeir  hands  for  a  valuable 
consideration.  The  drawers,  by  bringing  this  action,  adopt  the  pay- 
nient  by  Falgberg,  and  make  him  their  agent ;  and,  when  a  drawer 
pays  a  bill,  it  becomes  a  matter  of  acconnt  between  him  and  the  ac- 
ceptor, and  all  the  indorsers  are  discharged.  This  bill  was  originally 
drawn  payable  to  order;  bat  the  particular  indorsement,  it  is  said, 
made  it  not  n^otiable.  There  can  be  no  doabt,  however,  bat  that  Dahl 
might  still  have  indorsed  and  negotiated  it.  It  is  tnie,  as  his  name  is 
forged,  he  never  can  be  called  npon  as  an  indorser ;  bnt  his  debt  is  dis- 
charged by  the  credit  given  him  by  Clans  Heide  A  Co. 

Jhmnitiff  and  Davenport,  for  the  plaintiffs.  The  bill  was  taken  up 
by  tbe  plaintiffs'  agent,  without  aathority ;  bnt  it  was  honafldA,  and 
for  tho  best,  and  therefore  they  have  done  right  to  indemnify  btm,^ 
Tbe  parties  are  all  innoceat;  bat  the  bank  have  been  negligent,  and 
(be  Dustake  in  paying  them  ought  to  be  rectified.  The  Attomey- 
Qeneral's  role,  as  to  the  discharge  of  indorsers,  by  the  payment  by  the 
drawer,  applies  only  where  tbe  drawer  has  paid  with  a  full  knowledge 
of  the  circumstances.  If  the  bank,  in  this  case,  could  not  have  sued 
the  drawers,  they  cannot  retun  the  money,  which  brings  it  to  the 
qaestlon  whether  a  bill  that  has  once  been  negotiable  mast  always 
oontinae  so,  and  cannot  have  that  qnality  restrained  by  a  particular 
indorsement,  aa,  *■  Pay  to  A  B,  and  no  one  else,"  or  the  lUie.  The 
constant  practice  with  regard  to  remittances  of  rents  from  the  ooontrj 
shows  that  negotiabUity  may  be  restrained  in  that  manner.  Those 
remittances  are  made  by  bills  payable  to  order,  but  are  generally  in- 
dorsed by  the  payee  to  his  banker,  withont  saying  "  or  ordftr,"  for  the 
express  purpose  of  stopping  tbeir  negotiability.  If  a  bill  geU  to  the 
drawee,  its  negotiability  ceases.  This  bad  been  in  the  bands  of  tbe 
drawees.  Kotice  was  given  by  them  to  the  plaintifis  thut  they  had 
received  it,  and  to  Dahl  that  they  had  applied  it  to  tbe  discharge  of 
hiidebt. 
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LoBD  Manbeikld.  The  gronnd  of  tih«  nooBoit  wu  Uiat  the  porpoM 
for  which  the  Irill  waa  drawn  wm  asBvered,  it  havmg  been  applied  to 
the  credit  of  Dahl,  and  he  having  aoqnieeoed.  It  therefore  ooearred 
(a  me  that  the  drawen  had  received  no  i^jory,  and  bad  no  interest. 
Bat  (which  waa  not  attended  to  at  the  trUl)  there  baa  been  a  second 
paymeiit  for  the  honor  of  the  pluntifEs ;  and  it  ie  oontendud  that  a 
oonsideration  hu  arisen  on  that  second  payment  Where  there  is 
eqnal  equity,  poMeaaion  mnet  prerail;  and  the  equity  is  equal  between 
perscHia  who  hare  been  equally  innooent  and  eqnally  diligent  The 
qneation,  therefore,  is  whether  the  bank  has  been  equally  diligent.  A 
IhU,  though  once  negotiable,  ie  certainly  capable  of  being  restraiDed. 
I  remember  this  being  deterauned  upon  argument  A  blank  indoree.\ 
ment  mskei  the  bill  payable  to  bearer ;  but,  by  a  special  indoTsement^l 
the  holder  may  stop  the  negotiabiUty.  M<Betne  did  so  here.  It  doeaf! 
Kot  seem  to  me  that,  after  the  special  indorsement  by  Mcestue,  Dahl 
himself  could  have  indorsed  it  over.  Mcestue  did  not  mean  to  make/; 
himself  answerable  as  an  indorser,  or  to  enable  Dahl  to  raise  money  ok 
the  1»11.  The  bank  could  not  have  maintained  an  action  on  the  bill> 
against  the  plainliffBk  It  was  their  negligence  not  to  read  the  8pecial| 
indorsement  I 

WiLLBS,  J.  I  am  of  the  same  opinion.  The  question  is  whether 
the  negotiability  is  not  restrained  by  the  indorsement ;  and  I  think  it 
is.  The  hank  either  did  read  or  ought  to  have  read  the  indorsement 
The  only  donbt  is,  what  ahonld  be  the  e%ct  of  the  bill's  having  been 
taken  up  by  a  third  person ;  bat  I  think  he  must  be  taken  to  be  the 
agent  of  the  pluntiflb. 

AssDBST,  J.  I  am  of  the  same  opinioB.  The  question  ia,  did  the 
bank  use  due  diligence.  If  they  had  attended  to  the  indorsement, 
they  woald  not  have  discoanted  the  bill.  I  think  Dahl  himself  could 
not  have  indorsed  it  It  was  never  the  intention  that  Claus  Hdde  A 
Co.  should  pay  money  to  Dahl,  bat  only  that  the  amotmt  should  be 
set  off  in  his  aooount  If  the  bank  have  taken  a  bill  not  nef^tiable,  it 
ia  their  own  fault,  and  they  are  not  entitled  to  retun  the  money  whic^ 
has  been  paid  them  by  mistake, 

Buu^BS,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the 
court  As  to  the  forgery,  it  waa  decided  in  the  case  of  Price  v.  Neale^ 
in  diis  oonrt,  that,  if  a  forged  bill  has  been  taken  np,  the  money  shall 
not  be  recovered  hade  from  an  innocent  indorsee.  Therefore,  as  agucit 
such  an  indorsee,  the  forgery  is  not  material.  As  to  the  indorsement 
by  M<Bstue,  it  amounts  to  an  indorsement  tc  Dahl,  and  makes  him  the 
proprietor;  and,  the  bill  being  originally  n^otiable,  it  seems  to  me  te 
have  continued  so.  What  is  called  a  reatrwned  indorsement,  vis.  that 
the  bill  was  to  be  credited  to  Dahl,  appears  to  amount  to  the  saaia 
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thing  as  "  Fay  to  Dahl."  Hie  words  "  or  order  "  are  omitted ;  bat  it 
has  been  detennined  that  anoh  omiadoD  doea  not  stop  the  negotiability 
of  a  bill.  The  circumBtance  that  there  was  an  aooonnt  between  Dahl 
and  the  drawees  oannot  afEeot  third  persons  who  knew  nothing  of  that 
aeooont.  Bat,  if  the  bill  was  only  meant  to  pay  the  drawees,  why  wat 
it  not  cancelled  by  tbem  when  they  received  it?  Why  did  tbey  ao- 
oept  it  f  Did  not  that  hold  oat  negotiability  to  the  rest  of  tho  world  ? 
This  is  an  answer  to  any  supposed  negligence  in  the  defendants.  B^ 
aides,  if  the  bill  was  not  meant  to  be  negotiable,  why  did  the  plainti& 
take  it  npf  That  was  done  by  another  person,  as  it  is  said,  for  their 
honor ;  bnt  they  have,  by  bringing  the  action,  adopted  his  act. 

LoBD  HAttSBiKtJ>.  The  whole  tnms  on  the  question  whether  the 
ImU  oontinaed  negotiable.  As  the  oase  stands  at  present,  let  the  non- 
■oit  be  set  aside ;  bnt  we  will  consider  of  it  farther,  and  if  we  alter  onr 
(pinions  we  will  mention  it. 

like  oase  was  never  mentioned  aoy  faiUisr. 

The  rule  madt  <U)*okite^ 


>  (Ai 


am  JOHlf  LAWSON  AXD  Otbxbs  c  WESTON  iw  ( 
At  Nisi  Psnrs,  oobau  Lobd  Ksirroif,  C.  J.,  Jolt  16,  1801.  i 

[Beparttd  in  i  E^unaut,  6$.]  '     '' 

This  was  an  action  brought  to  recover  the  amoant  of  a  country  lull  |   i  c 
of  exchange  for  £600,  drawn  by  one  Vazie  in  favor  of  Stokoe,  at  iifty  I . ' 
d^ys,  on  the  defendants,  who  were  the  partners  of  the  Southwark  *^ 
Bank,  and  accepted  by  tbem. 

The  plaintiffs  were  the  members  of  the  Richmond  Bank,  in  Tork^ 
riure,  where  they  resided.  They  had  disoonnted  the  bill  in  the  nsnal 
coarse  of  their  buaineaa,  at  Richmond,  for  a  persoti  who  brought  it  to', 
their  shop,  but  who  whs  .unknown  to  them;  but  the  bill  had  beenj 
drawn  in  their  neighborhood,  at  Newcastle,  and  they  were  perfectly 
acquainted  with  all  the  handswriting  of  the  several  parties  to  it. 

Hie  bill  had  been  regularly  indorsed  by  Stokoe  to  a  person  of  the ' 
name  of  Shears,  who  had  also  pat  his  name  to  it.  Shears  lost  it,  or 
it  was  stolen  from  him ;  bat  it  was  proved  that  be  had  advertised  \ 
it  immediately  on  its  being  lost. 

The  names  of  Stokoe  and  Shears  were  on  the  back  of  the  bill ;  and^ 
on  its  being  discounted,  the  person  who  disconnted  was  de«red  to  put 

t  Ttw  caoaa  wu  again  tried  at  the  enenlDg  aittlDS*,  bdore  Lord  Msntfleld,  whta 
As  JV7,  \tj  fall  lordtbip'*  dinctloiw,  foand  a  f«rdlot  fof  lbs  plaintifls. 
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his  nam«  on  it :  he  put  tlie  name  of  John  Warren  on  it ;  and  no  further 
inqniry  was  made  b;  the  plaintifEs,  who  paid  him  the  tunonnt,  dednet- 
ittg  the  disconnt. 

The  defendants  were  indemnified  hj  Shears. 

The  Attorney- Oeneral  stated  the  gronnds  upon  which  the  payment 
of  the  bill  was  resisted.  That  he  was  in  possession  of  evidence  to 
show  that  the  bill  was  the  property  of  Shears,  by  whom  it  had  been 
lost;  that  Shears  had  advertised  it,  and  so  given  notice  to  havs  it 
stopped  in  payment;  that,  though  a  person  might  pay  a  bill  to  whioh 
he  was  a  party  to  one  who  had  come  dishonestly  by  it,  by  reason  of 
the  personal  liability  attaohed  to  his  name  on  the  bill,  a  banker  or 
any  other  ahonld  not  discount  a  bill  for  a  person  unknown  withont 
using  diligence  to  inquire  into  the  ciroumBtaDces  as  well  respecting  the 
bill  as  of  the  person  who  offered  to  disoonnt  it ;  that  it  was  the  osnal 
conrae  of  the  banking  trade,  which  he  was  prepared  with  evidence  b> 
show,  that,  where  a  bill  of  the  amount  of  the  present  was  offered  for 
discount,  never  to  do  it  withont  making  anch  inqairies ;  and  that  ha 
would  call  several  bankers  to  prove  to  that  eSecL 

LoBD  Kkntok.  I  think  the  point  in  this  case  baa  been  settled  by 
the  case  of  Miller  v.  Race  in  Borrow.  If  there  was  any  fraud  in  the 
transaction,  or  if  a  bona  JIde  oonsideration  had  not  been  pud  for 
the  bill  by  the  plaintifl^  to  be  sure  they  could  not  recover;  but  to 
Adopt  the  principle  of  the  defence  to  the  full  extent  stated  wonld 
be  st  once  to  pantlyEe  the  oiroulation  of  all  the  paper  in  the  country, 
and  with  it  all  its  commerce.  The  oircnmstanoe  of  the  bill  having 
been  lost  might  have  been  material,  if  they  could  bring  knowledge  of 
that  fact  home  to  the  plaintiffs.  The  plaintib  might  or  might  not 
have  aeen  the  advertisement;  and  It  would  be  going  great  length  to 
say  that  a  banker  was  bonnd  to  make  inquiry  concerning  every  bill 
brought  to  him  to  discount :  it  wonld  apply  as  well  to  a  bill  for  £10  aa 
for  £10.000. 

With  respect  to  the  eviduuce  offered  of  the  usage  of  other  baoking 
jonaes,  I  cannot  a'lmit  it;  it  depends  on  their  mode  of  doing  thdr 
bosiness,  or  on  their  funds.  This  could  not  affect  others  who  noted 
on  different  principles,  but  with  eqnal  integrity.  That  which  had 
been  called  the  usage  of  trade  depended  on  the  different  degree  of 
confidence  which  different  men  possessed,  and  not  on  any  settled  or 
regular  rules. 

The  magnitude  of  the  bill  has  been  pressed  as  a  ground  of  suspicion 
by  the  defendant's  counsel.  I  do  not  feel  it  of  such  importance.  A 
person  going  to  the  country,  and  having  occasion  to  bring  a  sum  o] 
money,  might  prefer  bringing  it  in  that  way^  rather  than  in  money.  1 
dieretore  see  no  miscondoot  imputable  to  the  pluntifEa ;  but  I  think 
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they  are  bound,  under  the  drcnmBtuiceB  of  the  case,  to  prove  the 
ralne  aotnally  paid  for  it  , 

The  p1ainti&  proved  the  oonuderadon  paid  for  it,  and  had  » 
rerdict.* 

. "h  :',...     i     I  .     ■ 


CHALUERS  iXD  Otbbbs  t>.  LANION. 
At  Nisi  Pbiub,  oobam  Lobd  Ellbnbobouqh,  C.  J^  Jum  24,  t808, 

[ApHtMf  M  t  C>uq>WI,  888.]  '.    - 

^onon  by  the  indorsees  of  a  bill  of  exchange  against  the  acoeptor.l  '■.:>  '. 

One  of  the  groonds  of  defence  vas  that  the  bill  bad  I>een  aooept«(l  .  f 
for  ft  debt  contracted  in  a  amnggling  transaction ;  and  that,  although^ '- '     ' 
it  had  been  indorsed  for  value  before  it  became  doe  to  a  honajid* 
bolder,  yet  that  it  had  been  indorsed  by  him  to  the  present  plaintiffij  ' 
^afterjt  was  due.    The  counsel  for  the  defendant  allowed  that  the  firaS 
indorsee  might  have  sned  npon  it,  Newby  v.  Smith ;  *  but  oontendea 
that  it  came  disgraced  to  the  plaintjfis;  that  they  took  it  subject  to    . 
all  the  deficiencies  under  which  it  had  at  any  time  labored ;  and  that  . 
it  vaa  now  competent  to  the  defenduit  to  give  the  original  ooasidera-    .  - .  ■ 
tion  in  evidence,  in  the  same  manner  as  if  the  action  had  been  brought 
by  the  payee.    But 

Lobd  EujENBOBOuaB  held  that,  if  the  plaintiffs  received  the  billl' 
from  a  person  who  might  himself  have  maintained  an  action  npon  it,  I 
tlie  circumstance  of  the  indorsement  to  them  having  been  made  afte^  I ' 
the  bill  had  become  due  was  insufficient  to  let  in  the  proposed  defence ;  I  j 
and,  on  a  motion  for  a  new  trial,  the  other  judges  of  King's  Bench  | ' 
declsrod  themselves  of  the  same  opinion.*  ^ 

1  Ring  p.  Htlwn,  3  Ckmp.  6,  atard. 

8m  Egui  V.  Ttirel&U,  6  Dow.  A  B.  838  n.  —  Bv. 

*  2  Eap.  Cai.  53S. 

*  Hutenrlbbenon.SC.  B.1D0;  CBiruthen  n.  Wdt,  11 Q.  B.  148 ;  Mv-Cbap- 
nan.  IBM.  &  W.  86&;  Fmirclough  p.  PkTia,  SEx.  690;  Commiiuonen  n.  Clark.  M 
U.  8.  276 ;  SUmper  n.  Hajei,  26  Oa.  649 ;  Hogno  v.  Hoore,  48  Ga.  166 ;  Woodworth 
■  BuntooQ,  40  HI.  ISl ;  Hereth  v.  Hercbanti'  Bulk,  34  Id<L  8S0,  3B4  (m»U<)  ;  Hilar 
■.  Behawuker,  60  Ina.  698 ;  Peabodr  u.  Rew,  IB  Iowa,  6T1  i  Hmondi  v.  Bfwriu,  88 
Iowa,  687 ;  Homyer  v.  Cooper,  86  Iowa,  267 ;  Cotton  v.  Bterllng,  20  Ia  An.  2S2; 
Howdl  ■>.  Crane,  12  La.  An.  126 ;  Cook  ».  tarkin,  IQ  La.  An.  607 ;  Smith  e.  BUcook, 
14  Ha.  44S;  HucaU  B.  Whitmora,  19  He.  102;  DadleyD.  Uttlefleld,  21  He.  418; 
Woodman  r.  Chnrchm,  62  He.  68;  Robert*  v.  Lane,  64  He.  106;  DUUnghain  p. 
Bk)od,  SB  He.  140;  Bo7d  o.  UcCann,  10  Hd.  IIB ;  Barker  e.  Parker,  10  Qnj.SSi- 
Kott  ».  Bender,  !fi  Hich.  616 ;  Williami  a.  Hanhewi,  8  Cow.  260 ;  Britton  n.  Hall, 
1  HUt  628;  Buiett  e.  AVerr,  16  Oh.  Bt.  299;  Wilton  d,  Uechanlcs'  Bank,  46  Fa, 
494 ;  Watton  >.  Flanagan,  14  Tex.  864 ;  PreDOoa  v.  Zaoe,  2  Qrmtt.  262 ;  Kinnef  «. 
Knue,  28  Wit.  183,  aamrd. 

To  the  nme  effeot  are  Harriton  b.  Forth,  PTe&  Cli.  61 ;  NdUp  v.  ComeU,  1  Hm,  96 ; 
BtHndlyn  v.  Ord,  1  Alk.  671;  Lowttm  >.  Csriton,  S  Atk.  342;  Hartlna  «.  JoUUh 
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J       „-     .„  ;'.  BOBERtSON  e.  KENSINGTOS  ixi>  Omia. 


.  , .  ■  I  ■    i'  (.'  tT'   U     ^  '^*  CojoiOM  Plbas,  Jum  22,  1811. 

■  .>4'kV<<>'>-  lii,»«(i.ir««-,i».i 

^  "  .  ,  Thib  wm  an  toUoa  cd  aoaainpait ;  ftnd  the  fint  ooant  in  the  d«d&> 

V  ).■  *"  ^''   iation  WW  on  a  bill  of  exohaoge,  of  which  the  followiog-  ia  a  oopj, 
'       >J,.     "•*-:- 

^         ,  • ,'/      *•  £180  BtetUog.  EnniBifBOH,  Nov.  18, 1808. 

.  ^     ^i  C  ^  ^  <•  At  46  days  after  date,  pay  this  firat  of  exchange  to  the  order  <A 

■  ■  ■ ',   ^;.  Robert  RobertaoD,  £180  aterling,  valae  received,  which  place  to 
,      '  tfconot,  as  advised,  W.  Fobbbb,  J.  Huimn  ^  Co. 

"**<  To  MssBM.  KxininroTOiT,  Sttait,  Jk 
AsAHS,  Bahxxks,  Lomwur." 
'    •   ..    ■ 

"Accepted,  Kensington  &  Co.    Entered,  P.  J.  Raebnra.    Indorsed,' 

; :    >  -J  i  Bdinbnrgb,  Nov.  19, 1808.    Fay  the  within  sum  to  Messrs.  Clerk  A 
■'   ,  Rose,  or  order,  npon  my  name  appearing  in  the  '  Gazette,'  aa  ensign 

in  any  re^ment  of  the  line,  between  the  1st  and  64tb,  if  within  two 
months  from  thia  date.  R.  Robertson,  Clerk  Sb  Rom,  J.  Tindale, 
Thomas  Eyre  A)  Sons,  Thomas  Nelson,  Dndding  ie  Kelson,  Bank  of 
England.** 

The  pluQttff  declared  as  payee,  against  the  defendants  as  acceptors.' 
The  declaration  alao  contained  oounla  for  money  had  and  received  by 
the  defendants  to  the  use  of  the  plaintiff,  for  money  paid  by  the  plun- 
tiff  to  the  ose  of  the  defendants,  on  an  account  stated,  and  for  intereaL 
The  plea  was  the  general  issue.  At  the  trial  of  this  cause  before 
Mansfield,  C.  J.,  aud  a  special  jury,  at  the  sittings  after  Klary  term, 
1811,  at  Guildhall,  a  verdict  was  entered  by  consent  for  the  pluntifT 
for  the  sum  of  £180,  subject  to  the  opinion  of  the  court  on  the  follow- 
ing ease :  The  bill,  which  was  for  £180,  was  drawn  at  Edinbuigh  on 
the  18th  November,  1808,  by  Sir  William  Forbes,  J.  Hunter  db  Co, 

Amb.  818;  Bvaat  v.  Southcota,  2  Bra.  C.  C.  66;  U'Qiieen  e.  Fsrqahmr,  11  Ym. 
WT,  4T8,  where  purchuer*  of  the  legal  MUte,  vtth  QoUce  of  h>aninlKmnc«a,  wm  < 
tllowed  to  ihsltar  tbemwlTei  nnder  the  rlghti  of  prior  pnrchMen  witboat  notice. 

Bnt  the  owner  of  the  legel  eetale,  tubject  to  a,  tnut  or  incambr&noe,  esnno^  bj  ■' 
atatfjwar*  of  Clie  legal  eetate  to  a  purchsier  for  *mlue,  wlthont  no^ce,  tmd  a  lecoa- 
T«7anoe  to  hlmielf,  acquire  the  ij^ta  of  bfi  prodeceuor,  bnt  ii 
Inal  portion.    Kennedy  e.  Dal^,  1  Soh.  tt  Let.  879 ;  Bailsf  v. 
And  tbe  nme  principle  appliei  to  the  tranifar  of  negotiable 
Blood,  ee  Me.  1«;  Kott  v.  Bender,  Sfi  Miob.  616;  Calhono  e.  AlUn,tBHo.  BOi. 


□nt  noUce,  tmd  a  lecoa-  -, 
t  ii  remitted  to  hU  ari^  J 
V.  Bailer,  61  Ma.  «LjJ 
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npon  the  defendants,  who  are  bankers  in  London,  p&yable  to  the  order 
»f  the  plaintiff,  at  forty-five  days'  date,  for  v&lne  received.  The  in< 
doraementa  by  t^e  pl^tiff,  and  by  Clerk  A  Kosa,  as  above  set  forth, 
were  made  before  the  bUI  was  presented  to  the  defendants  for  acoept- 
anoe.  The  bill  was  delivered  to  Clerk  A  Ross,  army  agents  in  Edini 
bargh,  being  persons  then  employed  by  the  pluntiff  to  procnre  for  hii 
by  porohase  the  commisnoo  of  ensign  above  referred  to.  The  bill 
irttfi  those  indoTtements  npoo  it,  waa  afterwards  presented  to  the  de-l 
fendaots  for  aeoeptanoe,  aod  acoepted  by  them  in  the  usnal  coarse  of  I 
their  basinera  as  bankers.  It  vas  afterwards  indorsed  and  negotiated) 
by  the  other  penons  whose  names  appear  as  indorsera,  and  finally  with 
the  Bank  of  England,  who  discotmted  it.  At  the  expiration  of  the  forty- 
five  days  specified  in  the  bill  aa  originally  drawn,  and  the  days  of  graoe, 
the  defendants  paid  the  oontenta  to  the  Bank  of  England,  who  pre- 
sented it  to  them  for  payment.  The  pluntiff,  at  the  time  of  drawing 
the  bill,  paid  the  fnll  valne  for  the  same  to  Sir  William  Forbes,  J.  Hnn- 
ter  &  Co.,  the  drawers,  bat  did  not  aak  or  obtain  their  consent,  or  that 
of  the  defendants,  the  acceptors,  to  make  any  alteration  in  the  tenor 
of  the  bill  by  indorsement,  either  as  to  the  condition  of  the  payment 
or  the  extenrion  of  time.  The  plaintifTa  name  had  never  appeared  in 
the  **  Gazette "  as  ensign  in  any  re^ment  of  the  line.  The  question 
■  for  the  opinion  of  the  coart  was  whether  the  plaintiff  was  entitled  to 
recover.  If  he  was,  the  verdict  was  to  stand :  if  he  was  not  entitled 
to  recover,  a  verdict  waa  to  be  entered  for  the  defendants. 

This  case  was  argued  by  Zmu,  Seijt.,  for  the  pliuntiff,  who  contended^ ' 
that  it  was  competent  for  the  plaintiff  by  this  apecial  indorsement  toj 
make  only  a  conditional  transfer  of  the  abaolnte  interest  in  the  bill, ; 
which  he  had  purchased  for  a  full  consideration,  and  had  vested  in  - 
him  by  the  delivery  of  the  drawer.  The  defendants,  by  subsequently 
iooepUng  the  bQI,  had  become  parties  to  that  conditional  transfer; 
and,  as  the  condition  had  never  been  performed,  the  transfer  was 
defeated,  and  they  became  liable,  after  the  expiration  of  the  two 
months,  to  pay  the  pluntifE,  to  whom  the  property  then  reverted,  the 
oontenta  of  the  bill,  of  which  none  of  the  indorsera  could  enforoe  pay- 
ment ag»Dst  the  defendants  at  the  forty-five  days'  end,  beoanae  they 
bad  all  received  the  bill  snbject  to  the  condition,  and  were  bound 
thereby.    He  dted  Ancher  v.  Bank  of  England. 

Sh^iherd,  SerjL,  for  the  defendant,  contended  that  It  was  immate- 
rial whether  the  acceptance  was  before  or  after  the  conditional  indorse- 
ment. The  acceptance  admitted  the  handwriting  of  the  drawer;  but 
it  did  not  mix  itself  with  the  conduct  of  the  indorsers :  it  admitted 
aothing  which  was  on  the  back  of  the  bill.  The  whole  prMtice  of  the. 
wnirts  waa  aooordingly ;  lor,  in  an  action  ^^lunst  the  acceptor,  it  be-' 
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mme  unoeoeBury  to  prove  tbe  handwriting  of  Uie  dnwer;  bat  it  WH 
neoewary  to  prove  the  handwriting  of  the  indoner. 

The  court  ffweJudfftMta/or  thepia&U^' 


l\<.i(f: 

■^ 1- 

TRETTTTEL  amu  WURTZ  v.  BARAKDON  ahd  AiroTHsa. 

V'M'.''  •('    IiT  THS  CoioioiT  Ple^s,  Xovehsss  27, 1817. 
I  •  I '       i[,     :   '  ^   '  •  ^  IA<por(ttf  in  8  roxiKni,  100.] 

<  Tkovbb  'to  recover  the  value  of  two  bills  of  exchange :  one  di»wn 
by  Garton  npon  and  accepted  by  Speare,  payable  to  Oartoo's  order 
eight  months  after  date,  and  indorsed,  "Pay  to  J.  P.  De  Ronre,  Esq^ 
or  order,  for  account  of  Messra.  Trenttel  A  WnrU ; "  the  other  drairn 
,  by  Creswiok  npon  and  accepted  by  Speare,  payable  to  Creawick'a 
order,  nine  months  after  date,  with  a  similar  indorsemeiit.    At  the  ^ 
trial  of  the  case  before  Gibba,  C  J.,  at  the  London  sittings  after  last  { 
term,  it  appeared  that  the  bills  had  been  deposited  with  the  defendants  ', 
by  De  Roare  &  Co.,  the  agents  of  the  pl^ntiffs,  but  withoat  tlieir  j 
authority,  as  a  security  for  cash  advanoes  made  by  the  defeadant«  to  ; 
De  Ronre  &  Co.    De  Roare,  who  had  beoome  bankmpt,  stated  that  he  ( 
received  the  bills  for  the  pltuntiffi,  whose  agent  he  was,  and  indorsed  I 
them  to  the  defeudants,  to  whom  he  gave  them  an  a  security  on  bis 
own  account ;  that,  when  the  bills  were  deposited,  he  was  indebted  to  | 
the  defendants  beyond  the  amount  of  such  bills ;  and  that  the  defend- 
ants continned  afterwards  to  advance  money  to  him  on  the  bills  so 
deposited.    It  further  appeared  that,  when  De  Roare  received  the 
bills  on  behalf  of  the  plaintiffs,  he  wrote  a  letter  of  information  to 
them,  placed  the  bills  to  their  credit  in  account,  and  continued  to  have 
transsctions  with  the  plaintiffs  after  that  time.    Speare,  the  acceptor, 
had  failed,  and  his  effects  were  in  the  hands  of  trustees. 

On  behalf  of  the  defendants,  it  was  urged  that  the  action  was  not 
maintainable.  Because,  though  an  agent  or  factor  cannot  pledge  Hie 
gi^odfl  of  his  principal,  he  may  pledge  bills  of  exchange  indorsed  to  him 
as  a  receiver  for  his  principal,  provided  there  be  nothing  in  the  indonfr- 
meat  to  restrict  the  negotiability ;  secondly,  because  there  was  nothing 
restrictive  in  this  indorsement,  for  the  words,  "  Pay  to  J.  P,  De  Roare, 
Esq.,  or  order,  for  account  of  Messrs.  Treuttel  A  Wurtz,"  were  only 
inserted  to  show  that,  when  the  bills  were  paid,  they  should  be  carried 
in  the  books  of  the  acceptor  Speare,  who  had  become  insolvent,  to  the 
•ocount  of  the  pluntifN,  for  the  purpose  of  preventing  confudon  in 
.    1  Bee  JobntoD  v.  Burow,  12  L«.  An.  88 ;  Wsrdell  v.  Hugbet,  8  Wend  4IB.  —  Ba 
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Speare*8  Bcoonnta.  Gibbs,  C.  J.,  was  of  opinion  that  De  Ronre  had  no 
right  to  indorse  these  bills  to  a  stranger,  that  he  had  no  right  to  de- 
pout  them,  that  their  negotiability  wai  restricted,  and  that  the  defend- 
ante  might  well  have  collected  from  the  apecial  indoreement  that  the 
bills  were  not  the  property  of  De  Ronre.  The  jury  found  a  verdict 
for  the  pluntifb. 

CopUy,  Serjt.,  on  a  former  day  having  obtained  a  rule  ni»i  to  set 
aside  this  verdict  and  enter  a  nonsuit,  being  now  called  upon  by  the 
court,  supported  his  rule.  These  bills  were  negotiable ;  they  might 
have  been  discounted ;  and,  if  they  might  hare  been  discounted,  they 
bad  been  properly  dealt  with.  These  bills  were  in  the  hands  of  De 
Roure,  who  was  not  restricted  from  sending  them  into  the  market  for 
the  purposes  of  trade.  In  Evans  v.  Cramlington,  the  defendant  drew 
a  bill  on  Rider  payable  to  Price,  or  order,  for  the  nse  of  Calvert.  Price 
indorsed  the  bill  to  the  plaintiff.  Rider  dishonored  the  bill.  It  was 
held  that  the  plaintiff  had  a  right  to  recover,  Prioe  having  a  right  of 
transfer,  and  having  indorsed  it  to  him.  In  the  present  case,  the  in- 
dorsement makes  the  bill  payable  to  De  Roure  "  for  account  of  Treuttel 
A  Wurtz."  There  is  no  dissinularity  between  the  cases;  and  De 
Ronre  had  a  right  to  indorse  the  bill  to  the  defendants.  If  it  be  ad- 
mitted that  these  bills  might  be  disconnted,  why  may  they  not  be 
deposited  as  a  security  ?  What  ia  tbe  nature  of  this  deposit  F  De 
Roure  has  a  running  account  with  the  plaintiffs,  paying  and  receiving 
money  for  them :  this  money  he  applies  to  the  general  purposes  <^ 
bunness,  and  enters  it  in  his  accounts,  as  received  for  the  use  of  those 
for  whom  he  is  agent.  What  difference  is  there  between  discounting 
the  bills  severally  and  crediting  the  principal  with  the  proceeds  of 
each,  and  entering  the  whole  amount  to  their  credit  ?  If  the  negotia- 
bility of  these  bills  be  conceded,  it  follows  that  this  case  falls  within 
the  principles  laid  down  in  Collins  v.  Martin  ;  for  the  ground  on  which 
it  was  there  held  that  agents  might  pledge,  for  their  own  private  pni^ 
poses,  bills  of  exchange  in  distinction  from  other  property,  was  that 
tiie  bills  of  exchange  were  negotiable.  The  special  indorsement  could 
not  mean  that  De  Roure  should  not  negotiate  them ;  it  never  conld  be 
intended  that  the  plaintiff  shonld  actually  possess  them,  for  that  firm 
oould  not  have  sued  upon  them,  and,  indeed,  they  are  left  for  months 
in  the  hands  of  De  Ronre  after  his  letter  of  advice  to  them.  The  legal 
property  of  this  bill  was  in  De  Roure ;  it  was  indorsed  to  him,  or 
order,  and  waa  negotiable :  he  has  indorsed  it  to  llie  defendants,  and 
therefore  they  are  entitled  to  hold  it. 

DAiJ.Aa,  J.  It  in  not  necessary  in  this  case  to  dispute  the  soundness 
of  the  de<nBion  in  Collins  v.  Martin ;  for,  without  doubt,  if  one  deposit 
with  his  banker  negotiable  bills,  and  that  banker  afterwards  deposit 
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them  with  a  third  person,  aaaple^^  forhii  own  debtithepiopertyia 
moh  bills  will  pass  to  the  pledgee.  But  this  is  not  a  simple  case  of  K 
Inll  indorsed ;  but  De  Ronre,  the  ^;ent  of  the  plaintifEs,  being  indeht«d 
to  the  defendants,  deposits  with  them  these  bills,  whioh  were,  bj  the 
Indorsement,  made  payable  to  him  "  for  the  account "  of  his  prinaipalS|, 
The  defendants  take  from  De  Roure  these  bills  as  a  depout,  expreualy 
1^  wajr  of  seonritj,  and  not  by  way  of  disoonnt ;  and  the  question  :fl 
whether  they  did  not  take  this  deposit  with  stiffloient  notice  that  that 
bills  did  not  belong  to  him.  I  am  of  opinion  that  the  defendants  btd. 
sofflcient  notice  that  these  bills  were  not  his  property ;  and  I,  ther^; 
toK,  think  that  the  plaintiffs  are  entitled  to  recover.  ^ 

Fabk,  J.  If  oar  deoirion  in  this  oase  broke  ia  on  the  ease  of  CoUIm 
V.  Martin,  I  should  hesitate  before  I  gave  my  opinion.  Bat  the  case  is 
reduced  to  a  single  point ;  namely,  whether  the  defendants  had  not 
knowledge  when  De  Roure  pledged  these  bills  that  they  were  the 
property  of  the  pliuntifh.  Of  that  I  think  there  can  be  no  donbt; 
and  therefore  I  am  of  opinion  that  there  is  no  groand  for  distarbing 
this  verdict, 

BiTSBOuoH,  J.  There  is  a  wide  difference  between  bills  of  exchange 
disoonnted  and  Ulls  of  ezohange  deposited.  If  the  Inlls  had  been  dl^ 
counted,  and  the  money  reodved,  the  amount  wonld  have  been  imme- 
diately  entered  into  the  account;  but,  deposited  as  they  were,  had 
they  fuled,  their  amount  would  have  been  struck  out.  The  bilk, 
therefore,  did  not  form  a  real  item  in  the  aooount. 

Rule  tStehoffftd. 

'[[.:.:.    ,/.    :7^'y  "/    ^ 

'.    ^     .*    i  '^'.  Q^^  "^  CUBITT  isD  Othus. 

I  Is  THB  KiHo's  Bbttcb,  Michjuiuus  Tkbh,  1824. 

I  ,  [B^Mrttd  n  S  BorMMff  {■  OntK^,  406.] 

-  Dbclabitioii  by  the  plaintiff  as  indorsee  of  a  bill  of  exchange, 
bearing  dat«  the  ISth  of  August,  1828,  drawn  by  one  R  Evered,  and 
accepted  by  the  defendants.  Plea,  general  issue.  At  the  trial,  before 
Abbott,  C  J.,  at  the  London  dttings  after  Hilary  term,  182^  tb« 
plaintiff  proved  the  handwritiDg  of  the  acceptors  and  indorser.  The 
defendant  then  proved  that  on  the  20th  of  August  a  letter  contuning 
the  bill  in  question  and  two  others  was  enclosed  in  a  parcel  and  de- 
livered at  the  Qreea  Han  &  Still  ooaob-ofSce,  and  booked  for  Birming- 
ham. The  parcel  arrived  at  Birmingham  by  the  ooaoh,  but  the  letter\ 
oontaining  tfae  bills  had  been  opened,  and  the  bills  taken  out  of  it  I 
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On  the  follo'wiDg  day,  the  disver  advBrti§ed  the  Iom  of  the  billi  in  two 
newtpApers.  l%e  plaiatiff,  who  wu  a  bill-broker  in  London,  than 
proved  hj  his  nephew,  who  assisted  him  in  his  bosineu,  that  the  bQl 
was  broi^ht  to  his  office  between  the  honra  of  nine  and  ten  on  the 
morning  ol  the  21st  of  Angoat,  by  a  peraon  haring  a  respeotafole  ap- 
pearance, and  whose  featnrea  were  famiUar  to  the  witness,  but  whose 
Qims  was  mknown  to  him.  He  deured  that  the  Ull  might  be  dii- 
aoant«d  (or  him,  but  the  witness  at  firat  declined  so  to  do,  beoaoae  the 
Moeptora  were  not  known  to  him.  The  person  who  brought  the  bill 
then  said  that  a  few  days  before  he  had  brought  other  bills  to  the 
office,  and  that,  if  inquiry  was  made,  it  would  be  found  that  the  parties 
whose  names  were  on  this  bill  were  highly  respeotable.  He  than 
qoitted  the  office  and  left  the  bill,  and  upon  inquiry  the  witness  was 
satiified  with  the  names  of  the  aooeptors.  The  stranger  returned ; 
after  a  lapse  of  two  hoars,  and  indorsed  the  lull  in  the  name  of  Gharlea  I 
Taylor,  and  received  the  full  ralue  for  it,  the  osoal  discount  and  a  j 
ooDunission  of  two  riullings  being  deducted.  The  witness  did  not  in-  / 
|uire  the  name  of  the  person  who  brought  the  bill  or  his  address,  or 
whether  he  brot^t  it  on  his  own  aoooant  or  otherwise,  or  how  he 
came  by  the  bill.  It  was  the  practice  in  the  plaintiff's  office  not  to 
make  any  inquiries  about  the  drawer  or  other  parties  to  a  bill,  provided 
the  aooeptor  was  good.  Upon  this  evideaoe,  the  Lord  Chief  Justioe 
told  the  jury  that  there  were  two  qnestions  for  their  oonsideratioii : 
drst,  whether  the  plaintiff  had  ^ven  value  for  the  hill,  of  whioh  thwa 
oovld  be  no  doubt  j  and,  secondly,  whether  he  took  it  under  mroan^ 
atanoes  which  ought  to  have  excited  the  snspimn  of  a  prudent  and 
earoful  man.  If  they  thought  tJiat  he  bad  taken  the  bill  nnder  such 
oiroumttaooes,  then,  notwithstanding  he  had  given  the  full  value  for 
H,  they  ought  to  find  a  verdict  for  the  defendant.  Then  the  Lord 
Chief  Jostice,  after  stating  the  evidenoe  and  commenting  upon  the 
practice  in  the  pliuntifPs  office  of  disoountii^  bills  for  any  persona 
vhose  features  were  known  to  him,  but  whose  names  and  abode  were 
unknown,  without  asking  any  questions,  asked  the  jury  what  thej 
would  think  if  a  board  were  affixed  over  an  office  with  this  notice^ 
**  Bills  dUooonted  for  penona  whose  features  are  known,  and  no  quo^ 
ttons  asked."  The  jury  having  found  a  verdict  for  the  defendants,  a 
mle  niat  for  a  new  trial  was  obtained  in  Easter  tenn  last,  upon  t',- 
ground  that  the  plaintiff  having  paid  a  valoable  consideration  for  tha 
bill  was  entitled  to  recover  its  value ;  and,  secondly,  that  the  case  had 
been  pot  too  strongly  to  the  Jury,  when  it  was  compared  to  the  oaaa 
of  a  public  notice  given  by  a  broker  that  he  would  discotrnt  all  billa 
without  asking  questions. 
Seariett  and  J>anfes  now  showed  oaaae.    Where  a  Ull  or  not*  haa 
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been  acquired  bj  theft,  and  afterwards  oomea  to  the  poflseeuon  of  a 
holder  for  valuable  consideration,  it  is  incumbent  upon  him  when  be 
brings  an  aotioii,  not  only  to  show  that  he  paid  that  consideration,  but 
also  that  he  used  due  dil^noe  to  ascertain,  before  be  took  the  bill  or 
note,  whether  the  party  bringing  it  to  him  came  hy  it  bonevtly .  Ud- 
less  he  does  (his,  he  cannot  be  sud  to  hare  taken  it  bona  fide,  althon^ 
he  may  have  paid  the  full  ralue  tor  it.  It  is  true  that  in  Lawaon  v. 
Weston  Lord  Kenyon  was  of  opinion  that  it  was  sufficient  for  a  pei^ 
■on  who  disoonntad  such  a  bill  to  show  that  he  paid  value  for  it,  bnt 
(he  propriety  of  that  decision  has  always  been  doubted.  If  it  is  to  be 
laid  down  aa  a  rule  that  a  party  in  posseeuon  of  a  stolen  bill  or  not« 
may  obtain  the  valne  of  it  without  b^ng  subjected  to  any  inqairy,  it 
will  give  a  great  facility  to  the  disposal  of  property  so  acquired,  and 
operate  as  an  encouragement  to  fraud  and  theft.  It  is  de^rable  that 
the  rule  laid  down  should  have  the  effect  of  preventing  partiee,  who 
are  either  guilty  or  cognizant  of  snob  fraud,  from  profiting  by  iL 
Then,  if  that  be  the  correct  rule  upon  the  subject,  the  Lord  Chief 
Jnetioe  was  well  warranted  in  the  observations  he  made  to  the  jury, 
and  their  verdict  is  supported  by  the  evidence.  The  pluntiS  took 
the  bill  from  a  person  whose  features  were  known  to  him,  but  of  whom 
he  knew  nothing  else,  and  made  no  inqairy  as  to  how  he  came  by  the 
bill ;  and  it  was  in  evldenoe  that  he  always  conducted  bis  business  in 
this  mode.  Surely  that  is  like  the  csae  of  a  person  giving  a  publle 
notice,  "  Bills  discounted  for  persons  whose  features  are  known,  and 
no  qaeations  asked." 

Qumey  and  F.  Pollock,  contra.  A  party  who  has  paid  the  full 
value  for  a  bill  which  has  been  lost  or  stolen  is  entitled  to  recover  the 
amount  from  the  acceptor.  The  ciroulation  of  negotiable  paper  would 
be  greatly  impeded  if  it  were  laid  down  as  a  rule  that  a  party  dia- 
counting  a  bill  was  bound  to  investigate  the  title  of  the  person  from 
whom  he  receives  it.  In  the  case  of  Lawson  «.  Weston,  the  plaintifit 
who  were  bankers,  had  dieconntod  the  MU  in  the  usual  course  of  their 
business  for  a  person  who  brought  it  to  their  shop,  but  who  was  uiK 
known  to  them.  It  was  contended  by  the  defendant  that,  althoogh  a 
person  might  pay  a  bill,  to  whiah  he  was  a  party,  to  one  who  had  come 
dishonestly  by  it,  by  reason  of  the  personal  liability  attached  to  his 
name  on  the  bill,  a  banker  or  any  other  should  not  discount  a  bill  for 
a  person  unknown  without  using  due  diligence  to  inquire  into  the  oir- 
outtstanoes,  as  well  respecting  the  bill  as  of  the  person  who  offered  to 
discount  it.  But  Lord  Kenyon  said  that  to  adopt  the  principle  of  the 
defence  to  the  full  extent  stated  would  be  at  once  to  panUyie  the  oir- 
eulation  of  all  the  paper  in  the  country,  and  with  it  all  its  commeroak 
The  cironmstanoe  of  the  bill  having  been  lost  misbt  have  been  m» 
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tttul,  if  tbey  ootild  bring  knowledge  ol  lliat  foot  home  to  the  plaintiffi. 
They  ni^;bt  or  might  not  have  Been  the  adTertiflement ;  and  it  would 
be  going  great  length  to  saj  that  a  banker  wai  bonnd  to  make  inquiry 
oonoeming  every  bill  bron^t  to  hint  to  discoont,  it  votild  apply  as 
well  to  a  bill  for  £10  as  for  £10^)00."  In  that  case,  therefore,  the  very 
point  now  raised  was  made  and  orermled  by  Loi4  Kenyon ;  and,  aU 
tiiongh  the  bill  was  of  the  amoaiit  of  £600,  the  parties  aoqaiesoed  in 
that  decision.  The  principle  acted  upon  in  that  case  had  been  pre* 
Tionely  adopted  in  Miller  v.  Baoe,  Grant  v,  Vattghan,  and  Peaoook  v, 
Bbodea.  At  all  events,  the  case  was  pot  too  strongly  to  the  jury  by 
my  Lord  CSiief  Justice.  It  was  not  like  the  case  of  a  pnblio  notice, 
that  all  bills  would  be  discounted  for  persons  whose  features  were 
known,  and  no  questions  would  be  asked.  That  mode  of  patting  it 
exated  an  undue  prejudioe  against  the  plaintiff,  and  the  ease  ought  to 
be  submitted  to  a  second  jury.  _ 

Abbott,  0.  J.  If  we  thought  that,  upon  reoonuderation  of  the'' 
evidenoe,  another  jury  ought  to  come  to  a  different  oooeJusion,  we 
would  send  the  case  down  to  another  trial.  Bat,  being  of  opinion; . 
that  the  proper  ooncluuon  has  been  drawn  from  the  evidence,  we  think ; 
that  this  rule  ought  to  be  disohai^ed.  I  agree  with  the  counsel  for  the ,, 
.  plaintiff,  that  this  oase  is  hardly  distingoishable  from  Lawson  v.  Weston. 
If  there  is  any  distinodoa,  it  is  that  in  this  case  the  pliuntiff's  clerk  said 
it  was  not  usual  with  the  plaintiff  to  ask  any  questions,  or  to  make  any 
inquiry  if  bills  were  brou^t  to  them  by  persons  whose  features  they 
supposed  themselves  to  be  acquainted  with,  provided  they  were  satis- 
fied with  the  names  of  the  acceptors.  I  cannot  help  thinking  that,  if 
Lord  Kenyon  bad  anticipated  the  consequences  which  had  followed 
from  tbe  rule  laid  down  by  him  in  Lawson  p.  Weston,  he  would  have 
paused  before  he  pronounced  that  decision,  Sinoe  the  decision  of  that 
ease,  the  practice  of  robbing  stage-coaches  and  other  conveyances  of 
Monrittes  of  thb  kind  has  been  very  oonuderable.  I  cannot  forbear 
thinking  that  that  practice  has  received  enoonragement  by  the  mle 
Ud  down  in  Lawson  e.  Weston,  by  which  a  ftdlity  has  been  given  to 
the  disposal  of  stolen  property  of  this  description.  I  should  be  sorry 
if  I  were  to  say  any  thing,  sitting  in  the  seat  of  judgment,  that  either 
might  have  the  effect  or  reasonably  be  supposed  to  have  the  effect  ol 
impeding  tbe  oommeroe  of  tbe  country  by  preventing  the  due  and  easy 
urcoUtion  of  paper.  But  I  am  decidedly  of  opinion  that  no  injury 
will  be  done  to  the  interests  of  commerce,  by  a  dedsion  that  the  plain- 
tiff cannot  recover  in  this  action.  It  appears  to  me  to  be  for  tbe 
mterest  of  commeroe  that  no  person  should  take  a  seonrity  of  this 
kind  from  another  without  using  reasonable  caution.  If  he  take  suob 
■ecnrity  from  the  peratm  whom  he  knows,  and  whom  he  can  find  nnt 
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BO  i»iu]dunt  oaa  be  made  of  him.  In  tiiftt  oau,  h*  has  done  all  any 
penon  oould  do.  But  if  it  is  to  be  laid  down  as  the  law  of  the  land 
that  a  person  may  ta]M  a  seourity  of  thii  kind  from  a  man  of  whom  he 
knows  nothing,  and  of  whom  he  makes  no  inqniry  at  all,  it  ajqwan  to 
me  tixtt  snch  a  decision  would  be  more  injnrions  to  oommeroe  thu 
convenient  for  it,  by  reason  of  the  enoonragement  it  wonld  afford  to 
tte  purloining,  stealing,  and  defranding  persons  of  seonrities  of  this 
■ort.  The  interest  of  oommeroe  requires  that  bona  Jld»  and  real 
holdera  of  ImUb,  known  to  be  sneh  by  those  with  whom  they  are  deal* 
ing,  should  hare  no  difflcnlties  tlirown  in  their  way  in  parting  witk 
them.  Bat  it  is  not  for  the  interest  of  commerce  that  any  individnal 
riiottld  be  enabled  to  dispose  of  bill  or  notes  without  being  sabjeot  to 
inqniry.  I  think  the  sooner  it  is  known  that  the  oaae  of  Lawson  v, 
Weston  is  doubted,  at  least  by  this  conrt,  the  better.  I  wish  doubts 
had  been  oast  on  that  case  at  an  earlier  time.  If  that  had  been  done^ 
this  plaintiff  probably  would  not  have  suffered.  Coming  to  the  facts 
of  this  case,  they  are  these :  that  the  young  man,  acting  according 
to  the  course  wluoh  the  plaintiff  when  be  was  present  followed,  gave 
money  for  this  bill  to  a  person  of  whom,  thon{^  he  supposed  be  knew 
him,  he  really  knew  nothing.  This  is  done  at  a  very  early  hour,  between 
nine  and  ten  in  the  morning  on  the  day  after  the  bill  was  lost.  I  can-  ■ 
not  help  saying  that  that  praotioe,  in  the  plaintiff's  busineM  of  a  lull- 
broker,  is  a  pracdoe  inconvenient  for  the  reasons  I  have  already  given. 
It  seems  to  me  that  it  is  a  great  encouragement  to  &«ad,  and  it  is  the 
duty  of  the  court  to  lay  down  such  rules  as  will  tend  to  prevent  fraud 
and  robbery,  and  not  give  encour^ement  to  them.  For  these  reasons, 
notwithstanding  all  the  unfeigned  reverence  I  feel  for  every  thing  that 
fell  from  liord  Eenyon,  by  whom  Lawson  c.  Weston  was  dsoidad,  I 
cannot  think  the  view  taken  by  that  learned  lord  at  that  time  was  a 
oorreot  one ;  and,  that  being  ao,  I  am  of  opinion  that  this  rule  ought 
to  be  disoharged. 

B1.TLBT,  J.  I  agree  that  the  way  in  which  my  Lord  Chief  Jtutios 
put  this  case  for  the  consideration  of  the  jury,  by  asking  what  would 
be  tlie  case  if  a  man  were  to  put  over  his  shop,  "  Bills  disooonted  for 
strangers,  if  (bey  have  good  names  on  them,  without  any  questions 
being  asked,"  was  a  very  strong  way  of  putting  tiie  case  for  their  oon- 
nderatioD.  But  I  think  it  was  no  more  than  the  (acts  of  this  case 
warranted,  and  that  he  was  putting  as  a  general  proposition  that 
which  exactly  squared  with  the  partionlar  facts  of  this  ease.  If  a 
man  commonly  dealt  in  that  way  (uid  it  appeared  to  be  the  plaintiff's 
habit  as  a  broker),  it  wonld  warrant  such  an  advertisement  aa  that 
which  was  described.  If  in  general  that  was  not  the  plaintiff's  oowsa 
aod  habit,  then  in  this  particular  instance  he  deviated  from  bis  general 
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•otirafl.  In  thii  ea«e,  a  party  goes  to  a  shop  between  nine  and  ten  in 
th«  morning  to  get  a  bill  diBoounted :  the  clerk  does  not  know  hii 
nsme ;  he  thinks  be  knows  his  features ;  he  does  not  know  where  he 
Hves ;  he  knows  nothing  at  all  about  him.  The  bill  is  left  for  two 
honra,  and  at  the  expiration  of  that  lime  the  partj  oomes  back  agfdn  ; 
and  the  eleik  then  has  the  opportunity  of  asking  names,  and  whether 
be  eame  on  his  own  aoodnnt,  or  from  snj  and  what  house.  No  que* 
lion  of  that  deecription  is  put  to  him.  Under  these  cironnutaneoB,  I 
think  it  was  the  duty  of  my  Lord  Chief  Justice  to  put  it  to  the  eon- 
rideratitm  of  the  jury  whether  there  was  due  caution  used  by  that 
Jwrty  in  that  partionlar  instance.  If  there  w&  not  dne  oantion  used, 
the  pluntiff  has  not  dieoonnted  this  bill  in  the  nsnal  and  ordinary 
eonrse  of  business,  or  in  that  way  in  which  business  properly  and 
ti^tly  conducted  would  have  required.  But  it  is  said  that  the  ques- 
tion usually  submitted  for  the  consideration  of  the  jury  in  oasea  of 
this  description,  up  to  the  period  of  time  at  which  my  Lord  Chief 
Jnstioe's  direction  was  given,  has  been  whether  the  bill  was  taken  bona 
JIde  and  whether  a  valnable  oondderation  was  given  for  it.  I  admit  \ 
tlutt  has  been  generally  the  case;  but  I  conriderit  was  parcel  of  the  | 
bona  Jtdai  whether  the  plaintiff  had  aaked  all  thoee  quesUons  which,  ; 
in  the  ordinary  and  proper  manner  in  which  trade  is  oondncted,  a  party  .' 
oi^t  to  ask.  I  think,  from  the  manner  in  which  my  Lord  Chief  Jna- .  i 
tice  presented  this  case  to  the  consideration  of  the  jury,  he  put  it  '** 
as  being  part  and  parcel  of  the  bona  fidet;  and  it  has  been  so  put  in 
former  oases.  In  the  case  of  Miller  v.  Race,  Lord  Uansfield  says; 
<*  Here  an  innkeeper  took  the  note  bonafida  in  his  business  from  a  per- 
son who  made  the  appearance  of  a  gentleman.  Here  is  no  pretence 
or  snHpic'ion  of  collusion  widi  the  robber.  For  this  matter  was  strictly 
inquired  and  examined  into  at  the  trial ;  and  is  so  stated  in  the  case, 
that  he  took  it  for  a  full  and  viduable  consideration,  in  the  usual  course 
of  business.  Indeed,  if  there  had  been  any  collusion  or  any  circum- 
stance of  unfair  dealing,  the  ease  had  been  much  otherwise.  Now,  the 
question  which  my  Lord  Chief  Justice  has  put  to  the  conglderation  ot 
tiw  jnry,  whether  a  party  uses  due  oantion  or  not,  is,  in  other  words, 
putting  to  them  whether  he  took  it  in  the  usual  course  of  business; 
tar  the  course  of  bnsiness  must  require,  In  the  usual  and  ordinary 
manner  of  oondncting  it,  a  proper  and  reasonable  d^(ree  of  cantion 
necessary  to  preserve  the  interest  of  trade.  The  next  case,  in  order 
of  time,  is  Grant  v.  Vanghan.  Ur.  Jostioe  Wilmott  there  says:  "The 
note  appean  to  have  been  taken  by  him  fairly  and  bonajlde  in  the 
•ouae  of  trade,  and  even  with  the  greatest  caution.  He  made  inquiry 
■boot  it,  and  then  g&ve  the  change  for  it ;  and  there  is  not  the  least 
Bapntation  or  pretence  of  suspicion  that  he  had  any  notice  of  ita  being 
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K  loBt  note."  That  learned  judge  did  not  consider  the  qneetion  of 
bona  Jidet  to  be  merely  whether  the  note  was  taken  by  a  party  wiUi< 
out  having  any  real  anapicion  in  hia  own  mind,  bat  whether  he  had 
taken  it  in  the  nsnal  conree  of  trade,  and  with  oantion.  In  Peaeock 
0.  Rhodes,  a  shopkeeper  at  Soarirarongh  took  from  a  perfect  etrangw 
a  bin  of  ezohange.  The  latter  bought  oertain  goods  in  the  way  of  th* 
plaintifPs  trmde.  Lord  Haoafield  says :  "  The  question  of  mo^  fldm 
was  for  the  consideration  of  the  jury.  The  oircamstanoe  that  Uke 
buyers  and  the  drawers  were  strangers  to  the  plaintiff,  and  that  be 
took  the  bill  for  goods  on  whi<di  he  had  a  profit,  were  grounds  of  sus- 
picion Tery  fit  for  their  oonuderation.  But  they  have  ooosidered 
them,  and  have  fonnd  it  was  reeeived  in  the  course  of  trade,  and 
therefore  the  case  is  clear."  Then,  if  in  that  case  those  were  qnestiona 
fit  for  the  consideration  of  a  jury,  aa  part  and  parcel  of  the  question 
of  bona  jOa,  is  it  not  also  a  fit  and  proper  question  for  their  con- 
sideration (when  the  point  to  be  decided  is  whether  a  man  has  acted 
bona  Jide  or  not)  whether  he  has  inqaired  with  that  degree  of  cantioa 
which,  in  the  ordinary  course  of  trade,  a  prudent  trader  oi^bt  to  use. 
That  was  the  question  propounded  by  my  Lord  Chief  Justice  in  his 
direction  to  the  jury ;  and  they  have  ezereised  their  jadgmcnt  on  it. 
I  think  the  question  was  a  fit  qneetion  for  their  decision,  and  I  think 
their  decision  was  one  with  wbidi  we  are  not  at  liberty  to  qoarrel. 
On  the  contrary,  it  appears  to  me  to  be  material  for  the  interests  of 
trade  to  lay  down  as  a  rule  that  a  party  cannot  in  law  be  considered 
to  act  bona  Jide,  or  with  due  caution  and  due  diligence,  if  he  takes  s 
bill  of  exchange  from  a  person  whose  featurea  alone  be  kuowfi,  with- 
out knowing  what  his  name  is,  where  he  lives,  or  whether  he  is  a  per 
son  with  whom  he  has  been  in  tix  habit  of  trading.  If  we  were  to 
■ay  that  in  this  instance  there  had  been  due  caution,  it  would  certainly 
be  giving  a  great  ftoility  to  the  disposal  of  bills  of  exchange  which 
bnve  been  lost  or  stolen,  by  persons  who  have  fonnd  or  dishonestly 
obtained  them.  For  these  reasons,  it  oppears  to  me  that  my  Lord 
Chief  Justice  took  the  right  view  of  this  case,  that  it  was  consistent 
with  the  doctrine  laid  down  in  former  oases,  and  that  the  deosion  of 
the  jury  was  warranted  by  the  evidence. 

HoLBOTS,  J.  I  think  the  rale  was  oorreotly  laid  down  to  the  jury 
by  my  Lord  Chief  Justice,  and  that  there  is  no  ground  for  granting  a 
new  trial.  A  party  who  discounts  a  bill  which  has  been  stolen  is 
bound  to  show,  not  only  that  a  good  consideration  was  really  and 
h<ma  fide  given  for  the  bill  (although  that  of  itself  would  tend  to  the 
establishing  of  the  other  point  requisite  for  him  to  show),  but  he  must 
also  make  it  appear  to  the  satisfaction  of  a  jury  that  he  actually  took 
It  bona  fide.    If  he  takes  it  with  a  view  to  profit  arising  from  ii 
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or  commtssiOD,  under  oiraamtUnoM  affording  reasonable  gnoni  of 
•nepioion,  withoat  inquiring  whether  the  party  of  whom  he  takes  it 
eame  by  it  honestly  or  not,  or  if  he  takes  it  merely  beoanse  it  la  drawn 
opon  a  good  acceptor,  then  he  takes  it  at  a  risk  (or  what  ought,  in  the 
ooDtemplation  of  a  reasonable  man,  to  be  a  risk],  whether  the  bill  be 
stolen  or  not:  he  takes  it  at  his  peril.  I  cannot  agree  with  the  doo- 
trine  lud  down  in  Lawson  v.  Weston,  The  qaestion  whether  a  bill  or 
note  has  been  taken  bona  fi^  involTOs  in  it  the  qnestion  whether  it 
has  been  taken  with  due  oantion.  It  is  a  question  of  fact  for  the  jury, ' 
mider  all  the  ciroanutanoee  of  the  case,  whether  a  bill  has  been  taktm 
hot>a  Jide  or  not,  and  whether  dne  and  reasonable  oantion  has  been 
nsed  by  the  person  tding  it.  And  if  a  bill  be  drawn  npon  parties  <^ 
respectability  capable  of  answering  it,  and  pother  person  disooant4 
it  merely  becanse  the  acceptance  is  good,  without  using  due  oantion 
and  without  inquiring  how  the  holder  oanie  by  it,  I  think  that  the  law 
will  not,  under  such  circumstances,  asdst  the  parties  so  takiog  the  bill 
in  reooTering  the  money.  If  the  bill  be  taken  without  using  dne 
means  to  ascertain  that  it  has  been  honestly  come  by,  the  party  so 
taking  on  himself  the  risk  for  gain  most  take  the  conseqaenoe  if  it 
should  turn  out  that  it  was  not  honestly  acquired  by  the  person  of 
whom  he  reeeived  it.  Here  the  person  in  possession  of  the  bill  was  a 
perfect  stranger  to  the  pluntiff,  and  he  discounted  it,  and  made  no  in- 
qniry  of  whom  the  bill  had  been  obfauned  or  to  whom  he  was  to  apply 
if  the  bill  should  not  be  taken  up  by  the  acceptor.  I  think  those  cir- 
onmstances  t^nd  strongly  to  show  that  the  party  who  discounted  the 
bill  did  not  choose  to  make  inquiry,  but  supposing  the  questions  might 
not  be  satisfactorily  answered,  rather  than  refuse  to  take  the  bill,  took 
the  risk,  in  order  to  get  the  profit  arising  from  commission  and  interest. 
I  am  therefore  of  opinion  that  the  direction  of  my  Lord  Chief  Justice 
to  the  jury  was  correct  in  point  of  law,  that  they  had  drnwn  the 
proper  conoluuon,  and  that  there  is  no  ground  for  granting  a  new 
trial.  Rule  diicharged,*" 

>  Downv.  Hailing,  4  B.  AC.  8S0;  Snow  v.  Leatlikm,  S  C.  &  P.  S14 ;  Srow  c.  Pa*. 
eock,  8  Bing.  406;  Slater  v.  Wnt,  Duu.  &  L.  16;  StraogB  v.  Wigne;,  Q  Bing.STT; 
Eulay  V.  Crocktord,  10  BiDg.  248 ;  Bajaet  v.  Foit«r,  8  Cr.  Jb  M.  2ST ;  CudUOb  v. 
Booth,  8  B.  N.  C.  S28 :  Tairin  v.  HdImou,  B  I^  BO ;  Nlcliolion  v.  FaltoD,  13  Id.  318 ; 
Uplce  V.  CUfton,  IT  La-  162;  Uanh  v.  8maU,  8  La.  An.  403 ;  Smith  c.  Meehinlca' 
Bank,  6  I*.  An.  610 ;  (bat  ■«•  Witcoz  t>.  B«nl,  8  Ia.  An.  404) ;  Natter  ir.  StoTer,  U 
lb.  VtS ;  Hant  a.  Sandford,  6  T«Tg.  887  ;  Ryland  r.  Brova,  2  Head,  270  ;  Mwritt  *. 
DtUMM,  7  neisk.  16G ;  Sandford  o.  Norloa,  14  Tt.  32B  (aniMa) ;  Roth  n.  ColTin.  tl 
Vt.  IK;  Oonld  v.  Stereiii,  43  Tt  126.  aear^ 

I.  Stewart,  31  Itina.  48G.  —  Ss.  '  / 
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..j.ttiv*--''    iW'.j  [fl«porf«f  ui  6  Bis*<i«,  626.] 

f*^  K  C'  AssuuFSiT  for  monej  had  and  received  hj  die  defendanta  to  the  bM\ 

,  , , .       0f  the  p]aiDti£    Plea :  the  general  iasae.    The  canae  waa  tried  b^ore  | 

> '  f  .  '  ^         Lord  Tenterden,  at  Oaildhall,  when  a  rerdiet  was  found  for  the  piaiiw 

'  V  '.  '.I  tiff  for  £8,164  \\a.  8<£,  snhjeot  to  the  opinion  of  the  ooart,  open  a  oaae 

'      . .-  -i     '  <>f  which  the  following  is  the  Bafaetance :  — 

' '       '  /     The  pluntiff  waa  a  merchant  at  Boaton,  in  the  United  StM«s  of 

<   I  ^aJ**'  '"'""^  '^■America:  the  defendanta  were  baakera  in  London.     One  Samnd 

'      .    i-^'  ,.  •[Williams  waa  a  coatomer  of  the  defeadasts.    He  oarried  on  the  buai- 

'   .       '4  1^**  "'  '^  Amarioan  agent,  and  in  that  character  received  from  the 

[  'J:WL  (■!  '"-^  pliuntiff  a  bill  of  exchange  upon  a  London  Jiooae  for  £8,164  11«.  id^ 

1      I  >^l(v''^  <-.indorBed  by  the  plaintiffa  in  the  following  worda ;  "Pay  to  Samitct 

.,  >^^'^.v^illiamB,EBq.,  of  London,  or  hia  order,^^  my  tiM.    Henry  Sigonr- 

-';     '"        '    ney."    The  defendanta  were  in  the  habit  of  diaoonntlng  for  Willianui; 

>     '•         "  fia^  on  the  22d  of  October,  182fi,  they  diaoonnted  for  him  the  bill  in 

(  "  : '.    ^QBBtion.    In  the  morning  of  that  day,  the  balance  in  his  favor  ex- . 

ceeded  the  amount  of  thia  bill.     In  the  oonru  of  the  morning,  he 

indursed  this,  vith  other  billa,  to  the  defendanta,  to  the  amount  of; 

£7,081. 

They  diaconnted  bona  Jide,  giving  him  credit  for  the  amount,  abort 

by  the  diacoont  only.     By  five  o'cloch  of  Jhjit  day,  they  paij  hia  drafu 

and  acceptances  to  the  amount  of  upwards  of  £10,000j_    On  the  24th 

-~  wf-Ortot)er,  Williflms  stopped  payment,  and  subsequently  became  a 

benkmpt.    The  bill  in  question  waa  paid  by  the  acceptors,  and  thej 

amount  received  by  the  defendants.  | 

The  question  for  the  opinion  of  the  court  was  whether,  under  the ' 

(drcumstanoes,  the  plaintiff  was  entitled  to  recover  from  the  defend*  ■ 

ante  the  amount  of  the  bill  in  qneation.    If  he  waa,  the  verdict  was  to  | 

stand :  if  not,  a  nonsuit  was  to  be  entered.'  > 

Patteaon,  for  the  defendants  below.    The  general  mle  ia  that  an 

indorsement  transfers  to  the  indorsee  all  the  rights  of  the  indoroer, 

>  Jndgmenl  beiog  rendered  for  thtr  pitintifl  in  the  Kiog**  Bench,  the  tpsdal  mm 
WM  toraed  into  ■  ipeciitl  rerdict,  And  the  c&nae  wu  then  curled  bj  a  writ  of  eiror 
M  tbe  Exchequer  Cbaniber.  The  fsctt,  h  «et  forth  tn  the  ipedal  cue  Is  7  L.  J- 
K.  B.  13,  hare  been  lubetltatod  tat  the  ipecfal  verdict  given  in  ttw  rapoct  by  Blnit 
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nd  among  others  th«  right  of  tranifen-mg  the  interest  in  the  bill  bj 
Indonement.  More  v.  Maiming,  Achesoa  v.  Fonntain,'  Edie  0.  East 
India  Company.  In  the  latter  caae,  Wilmot,  J.,  even  intimated  a 
doabt  whether  there  conld  be  a  reatriotive  indorsement.  But,  oonced- 
iag  that  there  majr,  the  question  is  whether  the  indorsement  in  this 
oan  oontains  clear  n^^tire  words  restraining  the  negotiability  of  the 
bill.  The  words  mnat  be  constnied  most  strongly  against  the  pliuntiff 
bolow,  the  party  using  them.  First,  the  bill  is  indorsed-  payable  to 
order.  .Pnma  ^acte,  therefore,  it  was  transferable.  The  legal  title 
was  in  Williams,  thongh,  as  between  the  plaintiff  below  and  him,  h« 
might  be  bonnd  to  hold  the  bill  for  the  nae  at  the  plaintiff  below ;  and. 
if  Williams  had  the  legal  title,  he  might  tranrfsr  his  intereet  in  the  bill 
by  indorsement.  In  Snee  v.  Prescott,*  the  language  of  the  bill  was, 
**  Pay  to  my  WM  and  order,"  —  not  "pay  A.  B.,  to  my  use."  The  mean-* 
ing  of  snch  an  indorsement  was  considered  in  Evans  t>.  Cramlington.' 

■  1  Str.  5GT.  •  1  Atk.  347. 

■  "  Thia  was  a  ipeciml  acEIod  on  the  cue  brought  upon  •  bill  of  exchsngp,  which 
vu  thm:  The  defendant.  Cramlin^n,  drew  t  bill  of  exchange  for  £600  upon  onu 
fiider,  payable  at  twenty-flre  days'  sight  to  one  Price,  or  order,  for  the  nie  of  otm 
CUvert.  Price  indoned  thia  bill  to  the  plaintiff,  Erani,  which  wu  accepted  bj 
Riderj  but  he<Md  not  pafthemonejon  tbsdajj  udlhereiipDn  the  plaialifl, Biaasi 
who  was  the  IndonM,  brought  this  action  kgainit  Cranitinglon,  tbe  drawer. 

The  defaadant,Cniln11ng1on  (after  oyer  of  the  bill),  pleaded  that  CaWcrt  (who  wai 
named  the  eatui  qut  use  in  tbe  bill)  was  an  officer  in  the  exdie,  and  indebted  to  th# 
Ung  in  such  a  sum,  and  that,  upon  an  exchequer  process,  at  the  snit  of  tbe  ktag 
Uiis  £E00  was  extended  In  bin  hands. 

And,  upon  a  demtorer  to  thh  plea,  ttlbre  irere  two  points  made :  — 

1.  Whether,  b/  the  word«  of  tbe  bill,  Calvert  had  inch  an  intwest  fn  the  none* 
that,  before  it  wai  paid  to  Price,  or  or^er.  It  might  be  extended  m  the  proper  good* 
of  Calrert  for  bts  debt  doe  to  the  bing ;  or  whether  he  had  only  an  equitable  right  to 
raeelTe  and  haye  the  monej'  after  it  was  paid  to  Price. 

SL  Whether  Price  bad  snch  an  Interest  In  the  mooej  bj  the  words  of  this  bill  thai; 
be  might  lawftdly  indorse  anil  assign  it  to  another  bj  tbe  custom  of  merobanta  j  ct 
whether  he  had  oulj  •  bare  authority  to  receira  it  for  the  use  of  C^Tert. 

And  afterwards,  in  Easter  term,  1  Will.,  it  was  adjudged  b;  the  Cltief  Justice  Holt 
and  the  court  for  the  pUinUS^  because  Calrert  had  only  an  equitable  interest,  and 
not  a  lawful  one.  to  hare  the  money ;  far  he  conld  not  msTnttJn  an  action  on  this 
UU  against  Rider. 

Beaidei,  the  indorsement  of  it  by  Price  to  Erani  (the  ptsintiff)  was  tor  Talna  re- 
eelTed  of  the  plaintiff  by  Price  j  and  lo  he  received  that  very  money  to  wblcb  Calvert 
bad  aa  eqnin,  and  therefore  be  was  reeponsible  in  eqnity  to  him ;  but  the  turn  de- 
■tanded  by  the  plaintiO)  Evans,  is  not  that  sun,  but  another  due  to  hira  for  value 
necdved,  in  which  sum  Calvert  was  not  concerned ;  and  for  these  reasons  tbe  mcawy 
■ow  In  demand  was  not  extendible,  and  therefore  this  plea  was  adjudged  111. 

Afterwards,  the  defendant  ItronjAt  a  writ  of  error  hi  the  Exchequer  CbandMi 
qmn  Ais  judgment ;  and  in  Staler  term,  3  Will.,  Ac.,  the  Judgment  was  afflroMd.' 
Carth-C— Eb. 

41  .    , 
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In  the  case,  as  reported  id  Shower,  p.  4,  Lord  Holt  uyi:  "Tkb 
(■  a  bill  wLioh  is  auignable  hj  Price ;  and  when  Frioe  aaaigued  it 
he  reoeived  the  mooey,  and  that  receipt  iraa  for  the  nse  of  Calvert ; 
and  there  Calvert  hath  his  action  :  bnt  we  can  take  notioe  of  none  bat 
Price;  and  at  this  rate  the  credit  of  bilU  of  exchange  will  be  spoiled." 
If  Calvert's  consent  had  been  necessary,  that  must  have  been  stated  in 
the  pleadings  to  have  been  given  ;  bnt  there  is  no  such  averment.  Th« 
pleadings  are  set  out  in  Ventris,  p.  808.  That  case,  therefore,  is  aa 
aathority  to  show  that  Williams  had  authority  to  transfer  the  inter«st 
in  the  bill  in  this  case.  The  words  "  to  ray  ose  "  may  be  constraed  ss 
a  direction  from  the  plaintiff  to  Williams,  his  agent,  to  apply  the  bill, 
or  the  proceeds  of  it,  to  his,  the  plMntiff's,  use.  The  other  oonstmo* 
tion  makes  the  indorsement  restrictive.  Bnt  the  intention  is  not  clear ; 
and  it  onght  to  be  so,  in  order  to  restrain  the  n^otiability  of  the  bill. 
If  the  first  conatmction  be  adopted,  the  defendanta  below  clearly  vera 
not  bonnd  to  see  to  the  application  of  the  money.  If  the  vords  of  the 
indorsement  had  been,  **  which  plaoe  to  my  account,"  or  "  which  hold 
to  my  ase,"  the  defendants  below  would  not  have  lieen  bonnd  to  look 
to  the  application  of  the  money.  The  party  to  whom  a  bill  is  tendered 
is  not  t>outtd  to  make  any  iuqniry.  According  to  the  argument  on  the 
other  side,  every  subsequent  indorsee  wonld  l>e  a  trostee  for  the  plain- 
tiff below.  That  would  be  very  inconvenient.  In  Evans  v.  Crsroling- 
ton,  Lord  Holt  says  that  when  Price  aaugned  the  bill,  and  received 
the  money,  he  became  trustee  for  Calvert.  If  that  be  so,  then  Wil- 
liams, by  indorsing  for  value  to  Lloyd,  became  trustee  for  the  plain- 
tiff below.  He  could  not  make  t^  defendants  below  trustees  for 
the  plaintiff  below.  The  reasonable  construction  of  the  indorsement 
is  that  it  was  a  direction  by  the  principal  to  his  selected  ^ent  to  ap> 
ply  the  proceeds  to  his  use.  H  there  were  any  fraud  or  other  sospi- 
mons  circumstances,  the  case  might  have  been  different.  Treattel  v. 
Barandon  proceeded  on  that  ground.  And  in  Roberts  v.  KensingbHi 
the  sum  mentioned  in  the  bill  was  only  to  be  paid  in  a  certain  event 
specified  ir.  the  indorsement,  of  which  the  aooeptora  had  notice,  as  they 
did  not  accept  till  after  the  indorsement.  The  defendants  below  ap- 
pUed  the  money  generally,  according  to  the  direction  of  Williama. 
They  could  not  know  in  what  mode  Williams  was  to  apply  Uie  money 
to  the  nse  of  the  plaintiff  below.  This  was  a  honaftdo  disooont,  in 
the  way  of  trade,  to  Williams  himself.  The  defendants  below  wen 
not  trustees  for  the  plaintiff  below. 

y,  JPoUoei,  for  the  plaintiff  below.  The  hill  belonged  to  the  plain- 
tiff  below ;  and  he  is  entitled  to  recover  its  amount  from  the  defend- 
ants. The  indorsement  was  special,  so  as  to  prevent  the  indorsee  from 
Muuferring  any  interest  in  the  bill  beyond  the  particular  purpose  at 
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tl.e  particular  iadividual  mentioaed  in  the  indorsement  The  earlieit 
ease  where  enoh  a  special  indorsement  is  mentioned  is  Snee  v.  Presoott. 
There  Lord  Hardwioke  Bays :  «  Promissory  notes  and  bills  of  exchange 
ftre  freqnently  indorsed  in  this  manner :  Pray  pay  the  money  to  my 
use,  in  order  to  prevent  their  being  filled  up  with  snch  an  indorsement 
aa  paases  the  interest."  In  Edie  v.  The  East  India  Company,  W1I- 
mot,  J.,  speaking  of  an  indorser,  says :  "To  be  sare,  he  may  ^ye  ft 
mere  naked  authority  to  a  person  ta  receire  it  for  him.  He  may  writ« 
npon  it,  *  Pray  pay  the  money  to  my  aerrant,  for  my  use,'  or  nse  saoh 
expressions  aa  neoessarily  import  that  he  does  not  mean  to  indorse  it 
over,  bat  is  only  anthorizing  a  particular  person  to  receive  it  for  him, 
and  for  his  own  use.  In  such  case,  it  would  be  clear  that  no  valuable 
oonsideration  had  been  paid  him  ;  but,  at  least,  that  intention  must 
appear  upon  the  face  of  the  indorsement."  It  appears,  therefore,  from 
these  two  anthorities,  that  an  indorsement  in  the  form  nsed  in  the 
present  case  will  prevent  the  indorsee  from  passing  the  interest  in  llie 
hill  by  a  subsequent  indorsement.  The  general  indorsement  of  a  bill 
makes  it  the  legal  property  of  the  Indorsee,  and  g^vee  bim  the^u»  di»- 
ponendi  ;  but  an  indorsement  for  the  use  of  another  is  notice  that  the 
property  in  the  bill  la  in  that  other,  and  that  the  holder  is  an  agent  for 
,  him,  and  cannot  transfer  the  bill.  Evans  v.  Cramlington  only  decided 
that  tlie  drawer  of  a  bill,  in  favor  of  A.  to  the  nse  of  B.,  could  not, 
when  sued  by  C,  to  whom  it  had  been  indorsed  by  A.,  set  up  as  a 
defence  the  righte  of  B.  as  &jua  tertii.  .., 

Bbbt,  C.  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of,' 
King's  Bench  must  be  affirmed.  Whoever  reads  the  indorsement  on' 
this  bill  of  exchange  must  perceive  that  it«  operation  is  limited,  andil 
that  the  object  of  the  indorser  was  to  prevent  ibe  money  received  in , 
respect  of  the  bill  from  being  applied  to  the  use  of  any  other  person 
than  himself:  to  whomsoever  the  money  might  be  paid,  it  would  be  , 
paid  in  trust  for  the  indorser;  and  into  whose  hands  soever  the  bill 
travelled,  it  carried  that  trust  ou  the  face  of  it.  And  we  see  no  incon-, 
renience  to  commercial  interests  from  snah  a  limitation  of  the  effect 
of  the  indorsement  so  expressed.  The  only  result  will  be  to  make 
parties  open  their  eyes,  and  read  before  they  discount. 

It  is  impoBsible  to  read  this  indorsement  without  seeing  that  some 
inquLcy  b  necessary ;  for,  if  such  be  not  the  use  of  the  words  intro 
dnoed,  they  are  of  no  use.  But,  if  a  use  can  be  found  for  them,  the 
oonrta  must  apply  them  in  the  way  in  which  they  were  intended  to 
opemte. 

The  indorser  has  added  the  words  "or  order"  to  the  name  of  th* 
indonee,  beoanae,  if  be  had  not  done  so,  the  indorsee  must  bava 
attended  in  person  to  obtain  payment  of  the  bill;  and  the  short  way 
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to  obviate  thit  inoODvenieaoe  tu  to  iutrodaoe  tlie  irord*  "  or  order." 
Bot  he  still  intended  that  ibe  perton  ordered  by  the  indonee  to  re- 
owve  the  unonnt  ihoold  reoeire  it  to  the  n«e  of  him,  the  indoraer.       r^ 

But  the  defeodants  below,  ioatead  of  paying  the  amoont  of  the  Inll 
for  the  nse  of  Sigonraef ,  the  iadoraer,  bave  diaoonnted  it  for  the  nie 
of  Williams,  the  indorsee.  We  are  all,  therefore,  of  opinion  that  tht 
Jadgment  of  th»  Court  of  King's  Bench  rnnat  be  jiffirmed}    i 

:  .  I  r  f  /^  1 .  [  'fptdr^    CROOK  v.  JADI9. 

j(  .    '    /7XJ^'^'™'  K™*'*  BSWCB.  jAWffABT  18,  1884. 
"''''',  Sr  ^  •^M*J  iiup„rttd  in  &  Banuwaa  ^  AdelphuM,  909.] 

/    AsstiiiFB^  by  the  plaintiff  as  indorsee  ^ainat  the  defendant  as  the 

^  drawer  of  a  bill  of  exchange,  dated  Jiaj  23, 1831,  for  £1,000,  accepted 

by  Lord  Fole,  and  payable  eleven  months  after  date.  Plea,generalis8ne. 

^       At  the  trial  before  Denmau,  C.  J.,  at  the  Middlesex  dttings  after  last 

..  [  Michaelmas  term,  the  defence  was  that  the  bill,  as  between  the  drawel^ 

/      and  acceptor,  was  a  mere  accommodation  bill,  fuid  had  been  issued  by 

.  i      the  defendant  to  a  bill-broker  to  get  discounted ;  and  that  tbe  latter  had 

I       fraudulently,  and  without  any  authority,  sold  it  to  one  Howard, for  whom 

'    the  plaintiff  discounted  it.    On  the  evidence,  it  was  oontended  that  the 

'  plfuntifif  had  not  used  due  caution,  and  that  he  had  t^en  the  bill  undw 

ciroumstancfls  which  ought  to  have  excited  the  suspicion  of  a  prudrat 

man ;  that  the  bill  had  not  been  fairly  obtained,  and  therefore  he  was 

not  entitled  to  recover.    Lord  Denman,  C.  J.,  told  the  jury  to  find  tot 

the  plaintiff,  if  they  thought  he  had  not  been  guilty  of  gross  negligence 

in  taking  the  bill  under  tbe  circnmstanoeB  given  in  evidence.    A  ver- 

'  diet  having  been  found  for  the  plaintiff, 

1  Snee  v.  Pretcott,  1  Allc  S4S,  iW;  Sweenj  d.  EbiIm-,  1  VTtn.  IH;  Brown  *. 
imikaoa,  1  Wuh.  C.  C.  61S ;  Lee  v.  ChilUcothe  Buk,  1  Band,  S87 ;  Lmtj  c.  Blutchtrd, 
4BMe.269i  WUion*.  HoIiiwB,fiMBn.H8 ;  Rock  Co.  Bank  c.HollUter,  21  Minn.  886; 
Third  Bank  v.  Clirk,  28  Hinn.  263;  Blaine  *.  Bourne,  11  R.I.  — ;  Power  v.  Unnie, 
4Cali,411,  dCDprd. 

The  Intertion  of  the  wordi  "eiecntor,"  "adminittrator,"  "  traitee,"  "atdgnee,' 
"  agent,"  "  guardUn,"  or  "  (hcrW,"  after  the  name  c*  the  payee  or  indoraee  in  a  UO 
orni'e,  da«>  not  rettrict  the  tnuitfto  of  tite  iiMtmrnent  Si^ra,8Bitn.  1,  891  k  1; 
Fountain  d.  Anderaoa,  88  Oa.  872;  Walter  v.  Ktrk,  14  UL  C6;  Downer  o.  Bead, 
17  Minn.  408;  Thornton  e.  Rankin,  19  Uo.  103;  PoweU  p.  Horriioii.  86  Mo.  3M. 
Fletcher  v.  Schaambnrs,  11  Mo.  GOl. 

But  ie«  Nieholwin  v.  Chapman,  I  L«.  An.  222 ;  DeQo«r  v.  Kellar,  2  La.  An.  496 ; 
mcboltm  p.  Jseoba,  S  La.  An.  S6II ;  McMaalcn  a.  Dnnbar,  3  La.  Ad.  677 ;  HotMM 
K  Cteria  FrMm.  Ch.  (HIm.)  MB. 
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Sir  Janiet  SearlM  now  moved  for  a  new  trial  on  the  ground  that 
the  true  queation  which  oag;fat  to  have  been  aobmitted  to  the  jary  wm 
whether  the  plaintiff  had  taken  the  bill  under  oirourastanoes  which 
ODght  to  have  «xcit«d  the  antpioion  of  a  prudent  man.  Down  «. 
Hailing.' 

Ituvuux,  C.  J.  I  Died  the  ezpresuon  "  grow  negligence  "  advisedly,; ' 
beoaiue  I  thought  nothing  lees  ought  to  have  prevented  the  plainer 
from  reoovering  on  the  bill.  [| 

IiiTTLEDALE,  J.  There  mnst  be  groM  negligeaee,  at  leaat  in  a  oau 
like  the  present,  to  deprive  a  party  of  hie  right  to  recover  on  a  bill  of 
exchange. 

T^asnas,  J.  I  think  the  caae  was  properly  aabmitted  to  the  jory. 
I  cannot  estimate  the  degree  of  oare  which  a  prudent  man  sbonld 
take.  The  qaeetian  pat  by  tlie  I/jrd  Chief  Jnstioe,  whether  the  plain- 
tiff waa  gnilty  of  gross  negligence,  was  more  definite  and  appropriate. 

P^TTSsoir,  J.  I  never  oould  understand  what  is  meant  by  a  party'a 
taking  a  bill  nnder  ciroumataaces  which  onght  to  have  excited  the 
anaptoion  of  a  prudent  man.  Jtule  r^aed* 

(''jv  .Cm.   C  -t  li:  \     '.'  f  '^  ^ 

GOODMAK  V.  HARVEY  aot'  Othsbs...    •(   ,  ' 
Ik  thx  Euta's  Bbhoh,  Apbq.  28,  1886.  / ,    '  / ,  , 

[RipoTttd  in  i  AdcljAut  f-  EUi*.  870.]         . '«  '  '    /  ','  .'  ,- 
ABBUiiFaiT  on  a  bill  of  exchange  drawn  by  defendants,  %ept.  1, 
1832,  at  Limerick,  upon  Gould,  Bowie,  A  Co.  (London),  for  £262  l&a.   '     ' 
id^  value  in  freight  per  Cicero,  payable  at  four  months  to  John  Scott 
or  order,  indorsed  by    Scott  to  David  Levy,  and  by  D.  Levy  to        ,  ■__ 
plaintiff.     The  first  count  Alleged  non-aoceptanoe ;  the  second,  non- 
payment.   Plea  (before  the  new  rules),  nan  aitvaipiit.    Ou  the  trial  \ 
before  Lord  Deuman,  G.  J.,  at  the  aittingi  in  London,  after  Hilary    -/     "[ 
term,  1885,  ^e  following  facta  appeared.    The  bill  waa  given  by  thel 
defendants,  merchants  at  Limerick,  to  Scott,  a  ship-owner,  for  a  bal-,  . 
ance  of  freight.    Scutt  gave  it  to  Hudson,  a  ship's  captain  (who  gave ' 
DO  va]ue,«ad  whose  name  did  not  appear  on  the  bill),  to  get  it  dia- 
Dounted.    Hudson  delivered  the  bill  for  that  purpose  to  David  Levy,,  ' 
who  oanaed  it  to  be  presented  tor  aooeptaooe  on  September  2l)th.    The 

>  4B.ta  »S0.  (  '  ■.     ■ 

*  BickhiMM  V.  HarrlK)D,  6  B.  ft  Ad.  1008,  «wt«na. 
8M7arter«.pMmoii,lC.H.*B.8U;  Butnm>.CUdy,»  A.4B.a8a— W    . 
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dnnrcos  refused  acceptance,  in  consequence  of  having  reouved  from 
the  defendants  a  notice,  sent  to  the  latter  by  a  solicitor;  warning 
them  Dot  to  pay  any  money  to  Scott,  or  to  any  other  person  on  bit 
aoconnt,  as  the  party  giving  the  notice  was  about  forthwith  to  sne  out 
a  commisBion  of  bankrupt  against  him,  on  the  petition  of  certain  pei^ 
sons  named  in  the  notice.'  The  drawees  gave  this  communicution 
(the  receipt  of  which  was  proved  at  the  trial)  as  their  reason  for  not 
aooepting.  ,The  liill  was  noted  fprnon-icoeptanoo^and  protested.  N» 
notice  of  the  non-acceptance  was  given  to  the  defendants.  Levy  r«> 
turned  the  bill  to  Hudson,  who,  in  the  latter  part  of  Octol>er,  carried 
it  back  to  Scott.  Scott,  who  had  by  that  time  been  arrested  for  debt, 
gave  the  bill  to  Hudson  agfun,  in  order  that  he  might  once  more  en- 
deavor to  raise  money  by  discounting  it ;  and  fiodson  undertook  to 
do  so.  Hudson  agiun  placed  the  bi!l  in  the  hands  of  Levy ;  and  be  got 
Et  discounted  by  the  plaintiff,  who  ptud  about  £260  upon  iL  Levy  never 
remitted  the  proceeds,  but,  as  was  represented  at  the  trial,  retained 
them  in  fraud  of  Scott ;  and  no  value  was  ever  given  for  the  bill  by 
either  Levy  or  Hudson.  When  the  bill  became  due,  the  pliuntiS  pre- 
sented it  for  payment,  which  Gonid,  Dowie,  A  Co.  refused,  although 
theyhad  funds,  the  right  to  the  proceeds  being  contested.  They  were 
furnished  with  funds  a  day  or  two  before  the  bill  became  due, but  had 
not  funds  at  the  time  of  the  non-acceptance.  The  bill  was  protested 
for  non-payment;  and  notice  of  the  non-payment  was  sent  to  the 
defendants  by  lett«r,  stating  that  the  bill  bad  been  protested  as  last 
mentioned,  but  not  encloBing  a  copy  of  the  protest.  For  the  defendants, 
it  was  objected,  first,  that  the  letter  ought  to  have  contained  a  copy  of 
the  protcHt,  which  objection  the  Lord  Chief  Justice  overruled ;  andJ 
secondly,  that  the  plaintiEE,  in  taking  the  bill  from  Levy  with  the  n<H 
t&rial  marks  upon  it,  bad  been  guilty  of  gross  negligence,  and  thereforel 
took  the  bill  with  all  ita  vices,  and  could  have  no  better  right  tol 
recover  upon  it  than  Levy  himself,  who  clearly  wonld  have  had  none.| 
The  Lord  Chief  Justice  was  of  this  opinion,  and  observed  that  the 
plaintiff  had  received  the  bill  with  the  death-wound  apparent  on  it; 
and  he  proposed  to  tbe  plaintiff's  counsel  either  a  nonsuit,  or  that  the 
ease  should  go  to^tfae  jury  on  the  question  whether  or  not  the  plaintiff 
bad  been  guilty  of  gross  negligence.  The  jury,  in  answer  to  a  ques- 
tion from  the  Lord  Chief  Justice,  said  that,  in  their  opinion,  the  notary*! 
marks  on  the  bill  were  sufScient  notice  to  an  indonee  of  noa-aoixpU 
ance.  A  nonsuit  was  then  taken ;  and  in  the  next  term  Erie  movedi 
for  a  new  trial,  on  the  ground  that  the  above  ruling  agiunst  the  plaiii-l 

1  The  oommuiion  did  kfterwardi  lune,  on  a  Bftt  datsd  Jan  Ifi,  ISU,  ud  thk 
uMea  was  andentood  to  be  detadeil  b^  Scott'*  auisiieas. 
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tiff  wu  incorrect ;  that  the  bill  had  been  lawfully  aent  into  the  market  i 
by  Scott,  while  not  yet  due ;  and  that  the  pluntifi^  who  bad  taken  it  | 
before  matnrity,  and  ^ven  value  for  it,  had  a  right  to  recover  the ! 
amonnt,  notwithstanding  any  defect  in  the  title  of  an  intermediate  | 
party.    A  mie  niai  was  grunted. 

Sir  John  Campbell,  Attorney-General,  and  Mellor,  now  ahowed 
canse.  Independently  of  the  objection  which  prevailed,  the  plaintiff 
ought  not  to  have  recovered,  first,  becaQse  the  defendants  had  no 
proper  notice  of  the  refusal  to  accept.  A  holder,  knowing  that  the 
bill  baa  been  diahonored  by  non-oooeptance,  la  bound  to  give  notice  of 
it  to  the  drawer,  as  admitted  by  all  the  judges  in  O'Eeefe  «.  Dunn. 
Here  the  uotarial  marks  afforded  saoh  knowledge  tn  any  holder.  The 
objeot  of  the  notice  to  the  drawer  is  that,  if  he  has  funds  in  the  hands 
of  the  drawee,  he  may  remove  them ;  and  here  the  defendants  had 
funds  in  the  hands  of  Ooald,  Dowie,  A  Co.  before  the  bill  became  due. 
Secondly,  no  regular  notice  of  the  non-payment  was  given,  because  tfa 
letter  communicating  that  fsct  did  not  furnish  any  copy  of  the  protest. 
This  was  a  foreign  bill,  being  drawn  in  Ii;eland.  Hiihoney  v.  Ashlin.* 
And  where  the  indorsee  of  a  bill,  drawn  in  the  West  Indies,  payable 
in  London  at  sixty  days*  sight,  noted  it  for  non-acceptance,  and  at  the 
end  of  sixty  days  protested  it  for  non-payment,  and  then  wrote  to  the 
drawer  in  the  West  Indies,  acquainting  him  that  the  bill  was  not 
accepted,  it  was  held  that  the  indorsee,  "by  not  sending  the  protest 
for  uon-acceptHnce,"  had  "  made  himself  liable,"  Ooostrey  v.  Mead.* 
Where  notice,  without  a  copy  of  the  protest,  baa  been  held  sufficient, 
the  party  receiving  the  notice  was  resident  in  England  at  the  time. 
[Patteson,  J.,  referred  to  Cromwell  v.  Hynson,*  and  Lo&d  Dkhxas, 
C.  J.,  to  Robins  v.  Gibson.*}  The  observation  as  to  residenoe  applies 
to  the  latter  case,  if  not  to  both  ;  and,  in  the  firet,  the  reasons  of  Lord 
Kenyon's  ruling  are  not  stated.  In  Chatere  r.  Bull,  *  where  it  was 
held  that,  if  a  foreign  bill  were  regularly  presented  and  noted,  protest 
jaight  be  made  at  any  Ume  before  action  brought,  the  court,  after 
argument,  recommended  a  special  verdict,  but  the  recommendation 
waa  never  acted  upon.  [Colkkidgb,  J.  A  very  good  book,  after 
stating  the  decisions  in  Cromwell  v.  Hynson  *  and  Gouatrey  v.  Mead,*  . 
observes*  of  the  latter, "  The  only  way  in  which  this  case  can  be 
reconciled  with  Lord  Kenyon's  decision  is  by  considering  the  ex- 
pressions'u8e<l  in  the  latter  ca8e,'not  sending  protest,'  as  meaning 
nothing  more  than  <  not  giving  notice  of  the  non-acceptance' "]  Then, 
as  to  the  other  point,  the  plaintiff,  although  he  gave  value  for  th« 

^  3  B.  4  Ad.  4TS.  *  BdIL  N.  P.  271.  ■  3  E«p.  ML 

*  1  U.  A  8.28a  •  1  Bqt.  48.  *  1  Selw.  S.  P.  {Mh  ed.)  OT 
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bill,  WM  not  «atitl«d  to  racover :  in  the  flnt  place,  beoaoBe  he  took 
the  Ull  after  it  had  been  noted  for  non-acoeptanoe^  and  do  dudno- 
tion  ii  to  be  drawn  between  a  bill  noted  for  non-aoo^tanoe  and 
one  dishonored  by  non-payment,  pee  Bayley,  J.,  in  Crossley  v.  Ham. 
He  took  it,  therefore,  subject  to  all  infinnitiea  whioh  would  hare 
mended  it  in  the  hands  of  Hndaon;  and  Hudson  oould  not  have 
reoovered  upon  it,  having  given  no  valae.  Seoandly,  even  if  thn 
plaintiff  had  .taken  the  bill  without  notice  of  dishonor,  yet,  as  it  had 
been  indorsed  in  fraud  of  the  proprietor  Soott,  the  pluntiff  ooald  oaljr 
have  recovered  on  showing  that  ho  waa  a  bona  fids  holder  for  value. 
Now,  although  it  can  no  longer  be  m^ntuned  as  law  that  the  holder 
of  a  bill  is  disabled  from  recovering  it  if  be  has  taken  it  under  oiroum- 
■tances  which  might  reasonably  have  awakened  suspicion,  the  present 
is  a  case  of  gross  negligence ;  and  each  n^ligenoe  has  eo*far  the  effect 
of  fraud  that  the  holder  who  has  been  gallty  of  it  can  have  no  bettM 
title  than  the  party  from  whom  he  takes. 

JEWe,  contra.  The  first  ptnnt  was  not  taken  at  the  trial ;  and  the 
facts  proved'showed  that  th^  notlee  ooold  not  be  neoeaaary.  Secondly, 
asBumiDg  it  to  be  requisite  that  notice  should  be  given  of  proteet 
as  well  as  non-payment,  it  is  suffitaent  if  the  letter  communicating  the 
non-payment  states  that  there  has  been  a  protest.  In  Bayley  on  Bills 
(p.  259, 5th  ed.),  speaking  of  protest  and  notice  of  dishonor  in  the  case 
of  a  foreign  bill,  the  author  merely  says, "  In  some  cases  a  copy,  or 
•ome  other  memorial  of  it "  (the  protest),  "  should  accompany  the 
notice."  [Lord  Dsmf  ajt,  0.  J.  We  have  no  doubt  that  the  notice 
here  was  sufficient]  Than,  thirdly,  aa  to  the  pluntifTs  title  aa  holder. 
No  objection  is  made  to  it,  except  that  his  taking  the  bill  with  the 
notarial  marks  on  it  is  supposed  to  show  gross  negligenoe.  In  O'Keefe 
tt.  Dunn,  it  was  held  that  the  indorsee  of  a  bill  which,  in  the  hands  of 
his  indorser,  had  been  refused  acceptance,  no  notice  of  such  refusal 
having  been  given  to  the  drawers,  mi^t  nevertheless  recover  upon  the 
bill,  provided  he  took  the  indorsement  without  knowledge  of  the  pre- 
vious dishonor.  Here,  if  the  plaintiff  knew  of  the  dishonor,  the  dis- 
tinction taken  in  that  case  might,  under  ordinary  circnmstanoes,  be 
aviutable  against  him.  Bat  that  distinction  is  important  only  where 
notice  to  the  drawer  was  neoeasary  is  the  first  Instanoe.  Here  it  was 
not;  for  it  must  be  implied,  from  the  oommuniontion  made  to  Oould, 
Dowie,  (fc  Co.  by  the  defendants,  that  the  non-aooeptanoe  was  within 
their  knowledge.  Then,  notwithstanding  the  notarial  marira,  the  bill 
waa  as  if  it  had  never  been  presented  for  acceptance.  [Ltttlbsalx,  J. 
Aa  far  as  regards  notice.]  Soott,  then,  bad  a  good  cause  of  action 
against  the  defendants  after  the  non-auoeptance,  and  mi^t  transfer 
tiat  right  to  his  indorsee.    Any  ground  of  complaint  aa  between  Soott 
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aod  tlio  parties  to  whom  he  had  transferred  it  before  it  reaohed  the 
l^untjff  cannot  affect  the  plaintifPs  right.  The  only  qneetioD  is 
whether  the  pltuntiff  acted  bona  Jlda  in  disooonting  it.  (He  was  then 
stopped  by  the  court) 

LoBD  Dbiwan,  C  J.  The  qoestion  I  offered  to  submit  to  the  jaryf 
was  whether  the  pleintiff  had  been  guilty  of  gross  negligence  or  notf 
I  believe  we  are  all  of  opinion  that  gross  Diligence  only  would  not' 
be  a  lufficient  answer,  where  the  party  has  given  consideration  for  the', 
hill.  Gross  negligenoe  may  be  evidence  of  mala  Jidea,  but  is  not  thai 
same  thing.  We  have  shaken  oS  the  last  remnant  of  the  contrary|| 
doctrine.  Where  the  bill  has  passed  to  the  plaintiff  without  anyJ! 
proof  of  bad  faith  in  him,  there  is  no  objection  to  his  title.  The  evi-  li 
denoe  in  this  case  as  to  the  notarial  marks  conJd  only  weigh  as  ren-  j| 
dering  it  less  likely  that  the  bill  should  have  been  taken  in  perfect  11 
good  faith.    The  rule  must  be  absolute.  11 

LlTTLBDAI^B,   PaTTEBOX,   and  COLBBIDGK,  JJ.,  OODOlUTed. 

JtvU  abaobdte.* 

1  Utber  r.  Rich,  10  A.  ft  E.  TB4 ;  Arbouln  s.  Andenon,  1  Q.  B.  H» ;  Ex  pmU 
Bathetl,  S  Moot.  D.  A:  D.  658 ;  Msy  e.  Cliapmsn,  IS  H.  ft  W.  SfiS ;  Bank  of  Bengal  v. 
Fkgui,  7  Hoo.  F.  C.  72;  Raphael  v.  Bank  of  England,  17  C.  B.  161 ;  Carlon  r.  Ira. 
knd,  5  E.  ft  B.  705 ;  Oakelej  v.  Ooddeen.  2  F.  ft  F.  656 ;  Dailej  v.  De  Friei,  11  W.  R 
376 ;  JoDM  D.  Oordon.  2  App.  Caa.  610 ;  26  W.  R,  172,  s.  c.  accord. 

InMayv.  Chapman, nipra,Farke,B.,  said,  p.  861 :"  I  agree  that  'notice  and  knaw)\ 
edge '  meana  not  merely  ezpreu  notice,  but  knowledge,  or  the  meant  of  knowledge,) 
to  which  the  party  wlUully  ehuta  his  eyes."  In  Jonei  r.  Oordon,  26  W.  R.,  tapra,  the  I 
Vnle  ws«  thna  stated  by  Lord  Blackburn,  p.  171 :  "  I  think,  howeT^r,  it  i»  now  aettled  n 
tiiat,  U  value  Is  giTcn  for  a  bill,  it  ii  not  enough  to  show  that  there  wai  careleeineM, 
ne^lgence,  or  foolithnes*  in  not  suspecting  that  the  bill  was  wrong  when  there  were 
ciicumitances  wliich  might  hare  led  to  such  a  suspicion.  All  these  are  matters  which 
tend  to  allow  that  there  was  dishonesty  in  not  doing  It;  but  they  do  not  in  them- 
stlvei  farnigh  a  defence  to  an  action  on  a  bill  of  eichange.  I  take  [t  that  it  is  nece^ 
aaiy  to  show  whether  in  the  case  of  a  party  who  is  solvent  and  sui  juris,  or  as  against  ' 
the  estate  of  a  bankrupt,  that  the  person  who  gave  value  (whethergreat  or  smsll)for  - 
ttfi  bill  wag  afFected  with  notice  that  there  was  something  wrong  about  it  when  he 
'(■ok  it ;  but  be  need  not  have  bail  notice  of  what  the  particular  wrong  was.  If  ■ 
nan,  knowing  that  ■  bill  was  In  the  hands  of  a  person  who  had  no  right  lo  it,  should 
think  that,  perhaps,  the  holder  had  stolen  it,  when  in  truth  the  latter  Imd  obtained  It 
bj  fklse  pretences,  I  think  he  would  be  taking  it  at  his  peril.  But  such  evidence  of 
careletsnes«orblindaessmight,witbothereTidence,  be  good  evidence  open  the  qnea- 
tion,  which  appears  to  me  to  be  the  real  one,  whether  lie  knew  that  there  was  some- 
thing wrong  in  the  bill.  If  lie  was  (lo  to  ipesk)  honestly  blundering  and  careless,  he  . 
woDld  not  be  disentitled  to  recover;  but  ir  it  appeared  that  he  must  have  hsd  a  sua-  ' 
picion  of  something  wrong,  and  that  he  refrained  (Vom  asking  questions,  not  becanaa 
be  was  an  honest  btmiderer  or  a  stepid  man,  but  because  he  thought  In  his  secret 
tuiod,  '  I  suspect  Uiere  is  something  wrong,  and  if  I  ask  questions  It  will  be  no  lougw 
■nipectlng,  but  knowing,  and  then  I  shall  be  unable  to  recover,'  I  thick  that  is  dia- 
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II U  hardly  neeewaij  to  add  that  the  fiowijIdM  of  »  porobater  under  the  U«-III«^|^ 
chant  difien  ia  DO  reipect  tram  Che  Aooajtcbtof  apvrchaaer  in  eqni^.  See  JodmpJi 
SmilU,  1  Hue,  66,  where  IVlgTaia,  V.  C,  itated  the  doctrine  of  notice  u  foUow*  jl 
"  If,  in  ihort,  there  it  not  actual  notice  that  the  propertj  ii  in  lome  wmj  affected,  aik  ; 
nil  fraudulent  turning  away  from  a  knowledge  of  facta  which  the  ntgeOa  would  ing  i 
gnst  to  a  prudent  mlod ;  If  mere  want  of  caution,  ai  dittinguiihod  from  wilful  blind  j 
■OK,  ii  all  that  can  be  Impqted  In  the  porchaaer,  tlwn  the  doctrine  of  conttrantir 
■otlce  wiil  not  applj ;  then  the  porchaier  will,  in  equity,  be  eonaidend,  a«  in  fact  bi 
ii,  tbimajide  purchaser,  without  notice.  Thiiii  clearly  Sir  Edward  Sugden's  opiTiion  I 
•■d.  with  that  aancUoQ,  I  haie  no  heiitalion  in  laying  It  ii  mine  rUo-"  || 

The  doctrine  of  Qoodoun  v.  Harvey  obtaini  generally  In  the  United  Stalei.  f) 
QoodnuD  r.  Simondi,  20  How.  S43  j  PitMbni^h  Bank  n.  NmI,  22  How.  96 ;  Hnrray 
e.  Urdner,  2  Wail.  110 ;  Hotchkin  v.  Nat.  Bank*,  21  Wail.  SM ;  CoUhu  v.  Gilbert, 
M  IT.  S.  T5S ;  Brown  c.  SpolToid,  IT  Alb.  L.  J.  81 ;  £i  porta  Eitabrook,  B  Lowdl, 
H7;  Schoen  v.  Houghton,  60  Cai.  ^8;  Broah  v.  Beribner,  11  Conn.  896;  Ctsft'i 
Appeal,  42  Conn.  146;  Uatthewt  c.  Poytbreei,  4  Qa.  287;  Comiitock  e.  Hannah, 
76  HI.  680;  Shreerea  ■>.  Allen,  79  HI.  568;  Homy  v.  Beokwith,  61  B.  4S;  Spitlet 
o.'  Janm,  82  Ind.  202,  208 ;  Oage  c.  Sharp,  24  Iowa,  16,  19 ;  lake  n.  Reed,  29  Iowa, 
268;  Woolfolk  s.  Bank  ot  America,  10  Bnth,  604;  Smith  t>.  fiailow,  M  He.  610 
{aaMe\;  ElUcott  n.  Martin,  S  Ud.  609;  Comraenual  Bank  o.  Nat.  Bank,  30  Hd. 
11;  Haitland  v.  Citixeni'  Bank,  40  Md.  640;  Worceitar  Bank  e.  Dorcheater 
Bank,  10  Cnih.4e8;  Spooner  v.  Holmei,  102  Haaa.  603,  SOS;  Smith  v.  Livingfton. 
Ill  Maaa.  842;  Miller  v.  Fintey,  26  Mich.  249;  Howry  o.  Eppinger,  84  Mich.  29; 
Hortoii  0.  Bajne,  62  Mo.  6S1 ;  Merrick  «.  FhUlip«,  66  Mo.  486 ;  HamQtoo  n.  Marlu, 
63  Mo.  167 ;  EitUe  v.  DeLamater,  S  Neb.  826 ;  Croaby  o.  Grant,  86  N.  H.  278 ;  Mer- 
riam  ■>.  Rockwood,  47  N.  H.  81 ;  HamUton  b.  Vonght,  84  N.  J.  187 ;  Hall  v.  Wilaoo, 

16  Barb.  643;  SlaiDhart  d.  Boker,  84  Barb.  486;  Lord  e>.  Wilkinion,  56  Barb.  698; 
Uagee  f.  Badger,  81  N.  T.  247 ;  Belmont  Bank  v.  Hoge,  86  N.  T.  65 ;  Welch  o.  Sag*, 

17  N.  Y.  148;  Seybel  v.  Nat.  Bank,  64  N.  T.  288;  Chapman  i;.  Bo*e,  5S  K.  T.1S7; 
Dutclieii  Co.  V.  Hachfield,  1  Hon,  676 ;  Johnaon  d.  Way,  27  Oil.  St.  374 ;  Phelan  *. 
Moaa,  S7  Pa.  69;  State  Bank  v.  McCoy,  89  Pa.  204;  Uoorehead  v.  Oilmore,  77  Fa. 
118 ;  Greneans  v.  Wheeler,  6  Tex.  616 ;  Darii  v.  Miller,  14  Gratt.  6  {tumble). 

The  dediiona  and  dicla  in  the  following  caaei  are  overruled  :  Hall  r.  Hale,  8  . 
Conn.  886;  Botaell  e.  Hadduck,  S  111.  288  {MmiMh] ;  Sturge*  c.NaC.  Bank,  49  lU.  220;** 
Sima  o.  Bice,  67  111.  S8 ;  Adkin*  u.  Blake,  2  J.  J.  Manh.  40 ;  Ayer  o.  HutchiDt,  4 
Haa*.  870  (lenbU) ;  Cone  v.  Baldwin,  12  Pick.  646  {lemUt) ;  Hamilton  n.  Harki,  52 
Ho.  78 ;  Greer  ti.  Toati,  5fl  Mo.  807 ;  Buckner  d.  Jonet,  1  Mo.  App.  688 ;  Wi^n  v. 
Buah,  12  Jolina.  806  {lembU) ;  Brown  o.  Taber,  S  Wend.  566;  PHngle  e.  Pliiilipa,  6 
SandC  167;  Hotbrook  p.  Mix,  1  E.  D.  Sm.  164;  Danforth  n.  Dart,  1  Doer,  101; 
WUIiamaoo  v.  Brown,  16  N.  Y.  861;  McEewon  *.  Staaberry,  8  Oh.  St.  166  (mmVi | ; 
Baaaett  v.  Avery,  15  Oh.  SC  299  (mbiUi)  ;  Beltaboover  v.  Blackatoc^  8  Watt*,  SB 
[anUi};  Dickaon  e.  Primroie,  2  Hilea,  866  (m«iUs}.— Ed. 
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^Y^^-i^-tttu^ct^P  irltL 

^'^'^'  "  y  -i  A  ;  ;./*:   /?  'A  ; 
AWDE  V.  WILLIAM  DIXON.      .        :  .     ■   ]  ' 

Ik  the  ExoHBQTjaK,  Joini  28,  1851.  * 

[fi^OTtaf  in  e  £nA«jii«r  Jiaport.,  869.1  ^'V'      /"'^     y  *  *H 

Assmipsrt  bj  payee  against  maker  of  a  promiBsorj  note.  ''^     I    '■'   '     '■'■ 

Pleas:  first,  non  fecit;   secondly,  that  the  promiasory  note  WM    /,   . 
the  note  of  the  defendant  and  Richard  Dlzoo ;  that  the  defenduit   Lr  '•'  '  ^ 
nibBOribed  the  note  as  maker,  and  delivered  it  to  Richard  Dizon,  forUf  ^  ' 
the  aoGommodation  of  Richard  Dixon,  and  on  the  terms  only  that  theV. ' 
note  should  be  snbBcribed  by  one  Robinson  as  a  joint  maker  with  the    j   • .'  ' ' 
defendant  and  Richard  Dixon,  and  that  Riohard  Dizon  ehould  not    ' , .     • 
deliver  the  note  to  any  person  without  Robinson  having  firet  signed  ' . 
tiie  same  as  maker ;  that,  before  the  note  was  delivered  to  the  plain-  I  .t  ^  '   ' 
tiff,  Robinson  refnsed  to  sign  the  note ;  that  Riohard  Dizon  delivered 
the  note  to  the  plaintiff  withont  Robinson  having  signed  the  some, 
whereof  the  plaintiff  had  notice.     Yerifioation. 

The  plaintiff  joined  issae  on  the  first  plea,  and  to  the  second 
replied  de  injuria.  ■        '  ■ 

At  the  trial  before  Creeswell,  J.,  at  the  last  York  spring  assises 
it  speared  that  the  defendant's  brother,  Richard  Dixon,  being  desb-< 
ona  of  borrowing  £100  on  the  security  of  a  promissory  note,  applieiL 
to  the  defendant  to  become  one  of  his  suretiea,  which  be  agreed  to  do, 
on  the  representation  of  his  brother  that  one  Robinson  would  become 
his  co-surety,  and  that  the  defendant  should  not  be  responsible  unlesd 
Robinson  joined  in  the  note.  On  the  ffuth  of  this  representation,  the 
defendant  signed  the  following  blank  instrument,  leaving  a  space  for 
Robinson's  as  the  first  signature:  — 

« ,  December,  1848. 

"  On  demand,  we  do  hereby  jointly  and  severally  promise  to  pay  ; 

to  Mr. ,  or  order,  £100,  as  witness  our  bands.  ' 

"  William  Dixon." 
Bobinson  refused  to  sign  the  instrument,  and  lUchard  Dixon  took  it 
in  its  imperfect  state  to  the  plaintiff;  and,  upon  R.  Dixon's  reprfr 
■entation  that  he  had  authority  to  deal  with  it,  the  plaintiff  advanced 
him  money  upon  it,  and  the  blanks  were  filled  np  by  inserting  "26" 
before  "  December,"  and  the  plaintiff's  name  as  payee.  The  learned, 
jndge  dirfioted  a  verdict  for  the  plaintiff,  reserving  leave  tor  the  d» 
(eodant  to  move  to  enter  a  verdict  for  liim. 
A  rule  ttsi  having  been  obtained  accordingly, 


'(' 
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Atherton  and  WaSit  shoved  cange.  tTnder  the  circnmBtaneea, 
Richard  Dixon  had  authority  to  bind  the  defendant,  by  completing 
the  instmment  and  delivering  it  to  a  bona  Jlde  holder  for  valae. 
Where  a  person  intnuted  with  a  negotiable  iDstrament  for  a  epeoial 
purpose,  delivers  it  to  another,  the  mere  contravention  of  the  trust  will 
not  prevent  the  latter  from  recovering,  if  a  bona  Jtde  holder  for  value 
and  without  notice.  [Pakxs,  B.  This  is  a  false  instnunent.}  The 
defendant,  by  putting  hia  name  to  an  imperfect  instrunaent,  nndertook 
to  be  answerable  for  it  when  filled  np  in  the  shape  of  a  note.  The 
oase  is  not  distinguishable  fr-om  that  of  a  blank  acceptance  delivered 
to  a  penton  for  a  special  purpose.  [Passb,  B.  Suppose  lUchard 
Dixon  had  authority  to  fill  up  the  instrument  with  £100,  and  he  in- 
serted £200,  would  the  defendant  be  liable  ?  In  the  case  of  Rex  v. 
Hart,'  all  the  judges  were  nnanimoasly  of  opinion  that  where  a 
blank  acceptance  is  delivered  to  a  person,  with  authority  to  fill  it  up 
with  a  partiDular  sum,  and  he  inserts  a  larger  sum,  he  is  guilty  of  for- 
gery. Regina  v.  Wilson  '  is  an  authority  to  the  same  efiect.]  A  bona 
fide  holder  for  value,  and  without  notice,  is  not  disabled  from  recover- 
ing by  reason  of  the  fraud  of  the  person  from  whom  he  received  the 
note.  Bramah  v.  Roberts.'  [Pabkk,  B.  That  was  tiie  case  of  a  coci- 
plete  bill  placed  in  the  hands  of  a  third  person  for  a  special  purpossi 
Aldesson,  B.  Here  the  making  of  the  bill  is  tainted.]  The  defend- 
ant having,  with  full  knowledge  of  the  oircnm stances,  allowed  the 
imperieol  instrument  to  remain  in  his  brother's  hands,  he  impliedly 
gave  him  authority  to  obtain  money  upon  it.  [Aldkbsoit,  B.  A  blank 
acceptance  is  not  of  itself  an  authority  to  make  a  complete  bill,  bat 
only  evidence  of  authority.  Molloy  v.  Delves.*  Here  the  defendant 
signed  his  name  to  a  piece  of  paper,  giving  his  brother  authority  to 
make  it  a  promiasoiy  note  on  certain  tenns ;  be  makes  it  a  note  on 
other  terms ;  then  how  does  that  differ  from  the  case  of  signing  his 
brother's  namef  It  would  be  strange  if  this  transaction  amounted  to 
forgery,  and  yet  we  should  hold  this  a  true  instrument.]  A  person 
who  has  given  value  for  an  imperfect  instrument  cannot  be  said  to  have 
forged  it  by  inserting  his  own  name  as  payee.  [Pabsr,  B.  Here  the 
authority  was  countermanded.]  Where  a  person  signed  his  name  to  a 
blank  paper  duly  stamped,  and  delivered  it  to  another  for  the  pnrposo 
of  drawing  a  bill  of  exchange  in  such  manner  as  the  latter  should  think 
fit,  and  ho  drew  a  bill  payable  to  a  fictitious  payee  or  order,  and  in- 
dorsed it  for  valuable  consideration,  it  was  held  that  the  indorsee  mi^t 
ne  the  person  who  signed  it  as  drawer,  or  recover  on  a  connt  stating 

1  1  Moo.  C.  C.  486.  >  1  Dm.  C  C.  3S4. 

*  a  Bing.  N.  C  MS;  1  Seott,  UO.  *  1  Bl^.  498. 
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the  special  oircumstanceB.  Collis  v.  Emett.*  [Pabkb,  B.  In  thxt  caae, 
there  waa  an  anliniited  power  to  draw  in  any  way;  here  tliere  was 
an  incomplete  instrument,  whioh  no  person  had  anlhority  to  fill  up. 
Aldbbsoh,  B.  Suppose  the  defendant  had  gone  to  his  brother,  and 
■aid,  "  I  prohibit  you  from  filling  up  that  note,"  ooald  that  have  made 
snydiffereuoeF}  Cmohleyr.  Claranoe  decided  that  a  bill  of  exchange 
drawn  aod  issued  in  blank  for  the  name  of  the  payee  may  be  filled  up 
by  A  bona  fide  bolder  with  his  own  name. 

Watson  and  Sugh  SRU  appeared  in  support  of  the  rule,  bat  were 
not  called  upon. 

Paskx,  B.  It  is  unnecessary  to  say  whether  this  instrument  ii  a 
forgery  or  not,  but  there  is  oertunly  gronnd  for  contending  that  the 
making  of  it  complete  contrary  to  the  directions  of  the  defendant  ran> 
ders  it  a  false  instrument  as  against  him.  I  do  not  gainsay  the  pom- 
tion  that  a  person  who  puts  his  name  to  a  blank  paper  impliedly 
authorizes  the  filling  of  it  up  to  the  amount  that  the  stamp  will  cover. 
But  diis  is  a  different  case^  Here  the  iDBtrnment,  to  which  the  d«- 
fendant's  name  is  attached,  is  delivered  to  his  brother,  with  power  to 
make  it  a  complete  instrument  on  one  condition  only;  that  m,  provided 
Robinson  would  be  a  joint  surety  with  him.  This,  therefore,  is  an 
instance  of  a  limited  authority,  where,  in  case  of  a  refusal  by  Robinson 
to  join,  there  is  a  countermand.  Robinson  refused  to  join,  and  con- 
Mqnently  the  defendant's  brother  bad  no  authority  to  make  use  of  the 
instrnment.  A  party  who  takes  such  an  incomplete  instrnment  can- 
not recover  upon  it,  nnlesii  the  person  from  whom  be  receives  it  had  a 
real  authority  to  deal  with  it  There  was  no  such  authority  in  this 
case ;  and,  unless  the  circumstances  show  Chat  the  defendant  conducted 
himself  in  such  a  way  as  to  lead  the  plaintiff  to  believe  that  the  de- 
fendant's brother  had  authority,  he  can  take  no  better  title  than  the 
defendant's  brother  coold  give.  The  maxim  of  law  is,  "  Nemo  pba 
Jttrta  in  alium  trans/erre  potett  guam  ipse  habM."  It  is  a  fallacy  to' 
say  that  the  plaintiff  is  a  bona  fide  holder  for  value :  he  has  taken  a  ; 
piece  of  blank  paper,  not  a  promissory  note.  He  could  only  take  it . 
as  a  note  under  the  authority  of  the  defendant's  brother,  and  he  had  > 
BO  aathority ;  consequently,  the  instrnment  is  void  as  gainst  the 
defendant. 

Aldebson,  B.,  and  Platt,  B.,  conomrred.  Jhde  abtolute.* 

1  1  H.  BUc  SIS 

'  Towuead  v.  Fnnca,  2  Hout.  441  (tmbbj ;  Jonw  >.  Frimni,  6  Tex.  170  (h«U<), 

Vhere  tbe  ilgnatiiTe  of  a  port;  to  ■  bill  or  not*  pnrportoontbefuaof  tlw  tD»to«-'> 
■Kit  to  have  b«eii  pUcBd  thare  bf  an  igcnt,  tiw  rights  of  ■  bolder  for  value  wiB 
ItpMod  apon  the  actual  antboiltj  of  tbs  ageiit  to  li^  for  tbe  oitoniibU  ptinaipal., . 

The  role  I*  thui  (taiea  bj  BjIm,  J.,  In  Stagg  v.  BUiott,  12  a  B.  ■.  ■.  S81 :  "  Tba 
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•     '^  1   L  - '(  ''    ti       it  (^.^'(i  a  V  U     44X^  ^T4^M  tt^^t  t 
) ,  Ulx  '  i  t^il  { 1    i  -     ■ '  ■    '.  HATCH  V,  SEABLEa      /^  V 

ft'l  (  ;  /  tf  H^fKl^/ST^"'"  Cam. 


^     ill       ''<.,/-'(!''  /--.    *  Cqwwat'b  Ca9«. 
>  J  IxCHiVoBitVBxi^BS  Sib7< 


Ak  ordei 


J  Ix  CH&oBi¥rBx>>BS  Sib  7oHN  Stitabt,  V.  C,  Febsuabt  S.  9,  2^   ' 

[Stperttd  »  2  Sduli  #  Gijiird,  U7.] 
ler  to  ftdminister  the  est&te  of  &  tMtator,  Isuo  Seu-lea,  under 
the  directjon  of  the  oonrt,  having  been  made,  orediton  and  claimants 
Dpon  the  eetate  were,  by  adverttaementa,  required  to  come  in  and 
prove  their  cluma  before  the  chief  clerk.  Mr.  Stanwaj^  went  in  before  ; 
the  chief  olerk,  and  songfat  to  prove  as  a  creditor  apon  a  bill  of  ex-  ^ 
change  for  £100,  dated  the  18tb  dny  of  Febmary,  18S2,  drawn  by  Mr. 
Cnrtia  upon,  and  addreoeed  to,  Mr.  Isaac  Searles,  the  testator,  as  of . 
. "  Old  Kent  Road,"  and  accepted  by  the  testator  for  £100,  and  payable  ( 
two  months  after  date,  to  the  order  of  Mr.  Curtis,  and  by  him  indorsed  j 
to  a  Mr.  Wallis,  and  by  him  indorsed  to  Mr.  Stanway.  | 

Mr.  Conway  also  songht  to  prove  as  a  creditor  on  the  estate  npon  a 
'  bill  of  exchange  for  £50,  dated  the  12th  of  February,  1852,  drawn  by 
Mr.  CartiB  upon,  and  addressed  to,  the  testator  as  of  "  Old  Kent 
Road,"  and  accepted  by  the  testator,  and  payable  six  months  after 
date :  tliis  bill,  having  been  indorsed  by  Mr.  Curtis,  was  by  him  paid 
to  Mr.  Cod  way. 

The  chief  clerk,  upon  the  droumstanoefl  in  evidence  before  him, 
disallowed  both  cluma. 

These  oases  now  oame  on  for  ailment  by  adjonmment  &om  Cham- 
bers, by  way  of  motion,  that  the  certificate  of  the  chief  clerk  might  be 
varied  by  allowing  these  clums. 

word* 'per  proanntioii' are  tnszprei*  iUteni«nt  that  the  partj  accepting  the  bill  hssl 
only  a  tpAciftl  sitd  limited  antboritr,  uid  therefore  a  perun  who  take*  a  tdll  ki  aol 
oepUd  !■  baiii)d  at  U*  peril  to  Inquire  into  the  nature  and  extent  of  the  agent'ill 
sntbori^.  It  li  not  mongh  to  ibow  that  other  billi,  dmilari^  accepted  or  lndaned,|l 
have  b«en  paid,  altbongh  inch  evidence,  If  the  acceptance  were  general,  hy  an  agenlH 
In  Um  Dame  of  a  principal,  wonld  b«  eridence  of  a  general  anthmlty  to  accept  in  rliJl 
name  of  the  principal."  H 

See  to  tlie  aame  eftbcl  Attwood  v.  Munnlnga,  T  B.  ft  C.  278 ;  Alexander  r.  He- 
Eenzie,  6  C.  B.  766 ;  Xlofd  Acoeptanoei,  7  WaU.  SOS ;  La.  Bank  ■>.  Orlean*  Ca,  8  La. 
An.  aM ;  Niion  o.  Palmer,  4  Beld.  898 ;  H«!h.  Bank  v.  N.  T.  R.B.,  IS  N.  T.  B>1  i 
Oonld  r.  Bterilng,  28  N.  T.  480 ;  CUllin  t>.  f  aimen'  Bank,  2S  N.  T.  288 ;  Pope  >. 
Albion  Bank,  67  N.  T.  126;  Week*  o.  Fox,  8  Tb  «  C.  8M;  Stainback  v.  Bank  e( 
Vt...  11  Oratt.  aSB. 

See  Hoith  Bank  v.  Aymar,  8  mil,  9Sa.— JCp. 
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Hie  erideuoe  npoD  these  clums  was  oonfliotiiig,  bat  the  folloiriiig 
are  the  facta  as  tbey  appeared  to  the  oonrt  :— 

The  testator,  a  young  medioal  itndent,  was  on  terms  of  intlmao^ 
irith  Mr.  Curtis. 

A  few  days  before  the  testator  left  England  for  Demerara,  Mr.  Curtis  i 
being  in  want  of  money,  the  testator,  b  order  to  assist  Mr.  Curtis,  at  bis  { 
request  wrote  his  name  across  two  blank  pieces  of  paper,  impiessed  as ! 
bills  of  exchange  with  a  stamp,  for  Ba.  6d.  each,  and  gave  them  to  Mr. ; 
Curtis.  It  was  a  matter  in  dispute  whether  they  were  absolute  gifts ! 
to  Mr.  Curtis,  or  merely  authorities  to  use  the  testator's  name  for  the 
accommodation  of  Curtis ;  and  it  was  also  in  dispute  whether  Mr, 
Curtis  was  in  any  respect  a  creditor  of  the  testator  for  Bums  pud  for 
him.  The  testator  left  Southampton  on  the  17th  of  February,  1852,^ 
for  Demerara,  where  he  died  on  the  11th  of  April  following.  Mr. 
Curtis  retained  the  two  acceptances  in  his  possession  in  blank  until  the 
18th  of  April,  1862.  On  that  day,  he  filled  up  die  acceptance  for  £100, 
in  the  presence  of  Hr.  Wallie  and  Mr.  Stanway.  Mr.  Wallis  disconnted 
the  bill  for  £100,  not  giving  to  Curtis  the  full  cash  for  the  amount  less 
ordinary  discount,  but  taking  the  amount  into  a  running  account  b^ 
tween  them,  and  making  him  some  small  advance  on  the  transaction. 
Hr.  Wallis  discounted  the  bill  with  Mr.  Stanway  before  it  became  ^ue. 
On  the  2l8t  of  April  the  bill  became  due,  and  was  not  paid.  Under 
these  oircumstanoes,  Mr.  Stanway  preferred  the  present  claim  to  be  ad- 
mitted a  creditor  for  the  amount  of  the  bill  upon  the  testator's  estate. 

Mr.  Curtis,  in  tiie  month  of  April,  1862,  discounted  the  bill  for  £60 
with  Mr.  Conway.  It  did  not  appear  whether  Mr.  Conway  knew  of 
the  circumstances  under  which  this  acceptance  had  been  given ;  but, 
not  being  satisfied  with  the  bill,  he  took  from  Mr.  Curtis  a  letter  ad- 
dressed to  him  by  the  testator,  dated  the  28th  of  Ootober,  1851,  as  a 
document  showing  that  the  testator  and  Curtis  were  on  such  terms  as 
to  justify  the  latter  in  negotiating  the  bill. 

It  appeared  diat,  although  the  testator  was  dead  prior  to  the  date'< 
when  Curtis  filled  up  the  acoeptances,  the  death  of  the  testator  was 
not  known  in  England  until  after  Mr.  Stanway  and  Mr.  Conway  had' 
discounted  the  bills.  The  address  of  the  testator,  as  given  in  the  bills, 
of  **  Old  K«it  Road,"  was  the  last  address  of  the  testator  previous  to^ 
his  leaving  England ;  but  it  was  a  mere  lodg^g,  and  ceased  on  his  Icar- 
ii^  England  to  be  his  address. 

Both  motions  now  come  ou  together. 

Mr,  T.  S.  Terrell,  in  support  of  Mr.  Stanway's  claim ;  and 

Mr.  JBuddlettone,  in  support  of  Mr.  Conway's  claim. 

The  gift  of  these  two  blank  acceptances  to  Curtis  was  an  authority 
to  him  to  fill  them  up  to  any  amount  which  the  stamp  impressed  ca 
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tbciD  would  «over  at  any  time.  'I'be  ngiit  to  Ml  up  and  negotiate  iraa 
complete  in  Curtis  from  the  time  when  the  blank  acoeptanees  were 
given  to  him.  Tate  v.  Hlbbert.*  In  Collia  e.  Emett,*  where  an 
acceptor,  having  signed  his  name  to  a  blank  paper  duly  atampeii,  and 
having  delivered  it  to  B.,  who,  having  the  acceptor's  anthority,  dreiv  a 
bill  payable  to  a  fictitioos  payee,  or  order,  and  indorsed  it  over  to  an  in- 
dorsee for  value,  without  ootioe,  an  action  by  the  indorsee  against  the 
acceptor  as  npon  a  bill  paynble  to  the  bearer  was  sustained.  In  Rns- 
■el  V.  Langstaffe,  after  a  very  full  dieoussion  and  oonaideration  of  the 
antboritiea,  it  wits  held  that  an  indorsement  written  on  a  blank  note 
or  cheek  will  afterwards  bind  the  indorser  for  any  sum  and  time  of  pay- 
ment which  the  person  to  whom  he  intmsts  Uie  note  chooses  to  insert 
in  it.  In  Schulti  v.  Ashley,'  the  decision  was  the  game.  The  observa- 
tions of  Chief  Jnstice  Tindal  in  that  case  are  very  applicable  to  the  pres- 
ent. The  same  proposition  is  laid  down  very  expressly  in  Uontngne  v. 
Perkins ;  and  this  view  of  the  law  is  confirmed  by  Temple  v.  Pullen.' 
As  soon  BB  the  acceptance  was  signed  and  given  into  the  hands  of 
Cnrtis,  it  became  binding  on  the  testator,  and  the  authority  was  irrevo- 
cable.*   The  Queen  v.  Bnrch,*  Thornton  v.  Didc,'  Cox  t>.  Troy. 

But  it  may  be  contended  that  as  the  bills  were  dated  after  the  death 
»f  the  acceptor,  that  affects  their  validity.  It  is  not  suggested  that 
Cnrtis  knew  of  the  testator's  death  when  he  perfected  the  bills  of  ex- 
change, and  negotiated  them :  whatever  he  did  was,  in  that  respect, 
bonajide.  That  act  had  relation  to  the  time  when  the  acceptance  was 
given,  and  the  bills  must  be  considered  as  having  been  perfected 
then.  On  the  authority  of  Snaitb  v.  Mingay,'  where  the  question 
being  whether  a  bill  of  exchange  was  an  Irish'  or  an  English  instra- 
ment,  it  was  held  to  have  been  an  Irish  instrument,  because  it  was  an 
instrument  as  of  the  date  and  place  when  and  where  it  was  signed  and 
indorsed,  though  it  was  subsequently  filled  up  and  signed  by  the 
drawers  in  England. 

TTsber  V.  Donncey  *  is  in  principle  the  same  as  the  present  cases. 
There  a  partner  in  a  firm  drew  a  bill  cf  exchange  In  blank  in  the  part- 
nership name,  payable  to  their  order,  and  duly  indoraed  it,  and  giive  it 
to  a  clerk  to  fill  up  and  use  for  the  partnership  purposes,  and  died : 
the  clerk  filled  up  the  bill  of  a  date  prior  to  the  deceased  partner's 
death,  and  negotiated  it ;  and  it  was  held  that  the  sHrviving  partners 
were  liable  aa  drawers  of  the  bill  to  a  bona  Jt<U  indorsee  for  value, 
though  DO  value  for  it  had  come  to  their  hands.    The  only  difference 

1  2  Tei  Jr.  111.  *  1  H.  Bis.  313.  •  2  Bing.  N.  C.  644. 

•  1  Law.  ft  W.  B.  C.  BO. 
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»  that  there  a  date  prior  to  the  death  of  the  paitner  was  inserted ; 
bat,  on  the  authority  of  SnwLh  v.  Mmgay,  vhatever  date  iras  ineerted, 
Uie  aot  has  relatioa  to  the  parting  with  the  docnmeot  by  tbe  party  to 
be  ohaiged. 

The  claimants  aiuame  that  it  appears  on  tbe  evidence  that  Mr. 
Curtis  bad  an  interest  in  the  acceptance  as  irell  as  an  authority :  ib 
■neb  ease,  it  is  clear  from  the  principles  which  are  established  in  th* 
lav  of  agency,  irrespectively  of  the  Zaz  men^oria,  that  it  was  compo- 
tent  for  him  to  fill  np  the  bills  after  the  death  of  the  acceptor.  The 
reason  for  this  is  well  stated  in  Story  on  Agency,  p.  489 :  it  is  this,  —  that 
the  power  given  to  an  agent,  oonpled  with  an  interest,  is  rather  an 
agreement  that  the  agent  may  transfer  the  property  vested  in  him  free 
from  any  equities  of  the  prtnoipal,  than  strictly  a  power  to  transfer. 
Another  reason  for  tbe  authority  oontinning  after  the  death  of  the 
plaintiff  is  that  it  can  be  done  by  and  in  the  name  of  the  agent.  In 
Wood  «.  Stanley  *  and  Wood  v.  IJeadbitter,*  it  was  held  that  an  aothor- 
ity  conpled  with  an  interest  could  not  be  revoked. 

Mr.  Molina  and  Mr.  Need^am,  for  tbe  plaintiffs,  in  support  of  the 
chief  clerk's  certifiuate,  were  proceeding  to  submit,  first,  that  the  right 
(^  Curtis  to  fill  up  the  bill  extended  to  the  lifetime  of  the  acceptor 
only,  and  censed  on  bis  death  ;  and,  secondly,  that  the  claimant  moat 
be  a  honafidt  bolder  to  entitlv  him  to  be  a  creditor  on  the  estate. 

His  Honob,  however,  stopped  them,  and  sud  tlie  impression  on  his 
mind  was  thnt  the  certificate  was  right,  and  that  both  claims  must  be 
disallowed ;  but  he  would  consider  the  autfaorities  cited,  and  either 
pve  bis  dedsion  to-morrow,  or  hear  counsel  for  the  respondents. 

The  Yid-CBANCKLiOB  now  sud:  The  claim  of  Mr.  Sianway  to  be 
admitted  as  a  creditor  for  £100  and  interest,  as  the  holder  of  a  bill 
aocepted  by  the  testator,  and  the  similar  dum  of  Mr,  Conway,  as 
bolder  of  an  acceptance  for  £50,  are  supported  and  opposed  upon  evt 
deuce  of  snch  facts  ae  leave  no  doubt  upon  my  mind  as  to  the  way  in 
vbieb  their  cliums  should  be  disposed  of.  But,  in  the  arguments  in 
support  of  their  claims,  some  propositions  stated  in  the  reported  de- 
dsions  of  judges  of  the  very  highest  authority  have  been  ri'lic^d  upon, 
and  used  in  a  sense  Inconsistent  with  the  established  principles  of  the 
law  of  contract.  In  the  case  of  Russel  v.  Langstafie,  Lord  Mnnsfield 
laid  it  down  as  clear  law  that  tbe  indorsement  in  blank  of  a  note  ia 
a  letter  of  credit  for  an  indefinite  sum.  Subsequent  authorities  have 
held  the  amount  to  be  defined  by  the  limila  of  the  stamp.  In  the 
latest  case  quoted  before  me  at  the  bar,  Montague  v.  Perkins,  the  Lord 
Uiict  Justice  Jervis  stated  the  law  in  these  terms :  "  That  the  ^ving  a 
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bltnk  acceptance  is  evidence  of  an  anthority  to  the  party  to  vhom  it 
w  given  to  fill  np  the  bill  for  the  amonnt,  and  it  may  be  for  the  term 
to  vhich  the  stamp  extends."  The  propoBitJOD  is  stated  in  dmilar 
terms  in  many  other  cases.  But  it  is  always  so  stated  with  reference 
to  the  rights  of  a  bona  Jtde  holder  for  valuable  oonsideration  without 
notice.  The  general  terras  in  whidi  the  proposition  is  stated  roust  br 
read  with  reference  to  the  facts  of  the  eases  to  which  it  was  applied: 
As  an  absolute  general  proposition  it  cannot  be  maintained.  And, 
althou^  in  the  passage  quoted  in  the  last  oaae,  from  the  judgment  of 
Lord  Chief  Justice  Jervis,  it  is  stated  in  general  terms  and  Bonnding 
as  an  absolute  rule,  yet  the  sabseqnent  passages  in  the  same  judgment 
introduce  proper  qualifications,  and  say  that  giving  a  blank  acceptance 
is  only  prima  fade  evidence  of  aathority  to  fill  up,  and,  being  only 
prima  fitcis  evidence,  may  of  oourse  be  rebutted  by  evidence  of  the 
real  nature  and  extent  of  the  anthority,  and  of  the  true  terms  of  the 
contract,  and  of  the  whole  transaotion  between  like  person  who  signs  - 
in  blank  and  the  person  to  whom  the  blank  acceptance  is  ^ven. 

Therefore  the  general  proposition  relied  on  in  support  of  these 
motions  does  not  absolutely  govern,  when  the  question  ta  between 
the  acceptor  in  blank  and  the  person  who  receives  it  in  blank  from 
him,  if  the  transaction  between  them  is  not  supported  by  any  valuable 
consideration.  Independently  of  any  other  evidence  of  a  contraot 
between  these  two  persons,  the  blank  acceptance  is  an  imperfect  in- 
strument, which  in  itself  could  create  no  contract,  although  prima  facie, 
but  only  prima  /iicie,  it  might  imply  some  authority  to  one  of  the 
parties.  As  to  a  bo/ia  Jide  holder,  the  question  aa  to  the  effect  of  Ihej 
acceptance  or  indorsement  having  been  written  on  a  blank  piece  ofl 
paper  can  be  of  no  importance,  unless  he  is  fastened  with  notice  of  that; 
imperfection.  If  the  holder  has  notice  of  the  imperfection,  he  can  be ! 
in  no  better  situation  than  the  person  who  took  it  in  blank,  as  to  any, 
right  against  the  acceptor  or  indorsee  who  gave  it  in  blank.  But,  if  , 
he  be  a  bona  Jida  holder  without  notice,  as  he  mnst  have  taken  the 
negotiable  instrument  in  a  perfect  shape,  and  in  terms  a  complete  con-  - 
tract,  without  any  notice,  or  any  oircumstauces  of  suspicion  to  call  for  , 
inquiry,  which  would  be  equivalent  to  notice,  the  law  in  favor  of  the 
rights  of  a  bona  fide  holder  of  the  negotiable  instrument,  apparently 
perfect  as  a  contract,  will  not  permit  the  acceptor  to  snnnl  the  effect 
of  his  own  act  upon  evidence  of  a  transaction  to  which  the  holder  was 
not  privy,  and  which  may  contradict  the  terms  of  the  written  contract 
to  which  the  bona  fide  holder  was  justified  in  ^ving  credit. 

In  the  case  of  Mr.  Stoaway,  which  I  have  now  to  dispose  of,  the  "Tj 
vridence  entirely  ezcludee  the  ^plication  of  the  proposition  much 
UwiBted  upon.    Hr.  Stan  way  had  fall  notice  that  the  acceptance  had  m 
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been  ^ven  in  blank,  and  irss  therefore  an  imperfeut  inatrament  as 
between  the  late  Ur.  Searles,  the  acceptor,  and  Mr.  Curtis,  to  whom  it 
was  ^ven  in  blank.  Mr.  Stanway  wu  hinueU  present  at  filling  up  the 
blanks ;  and,  being  thus  fastened  with  notice  of  the  transaotioD  between 
Mr.  Searles,  the  acceptor  in  blank,  and  Mr.  Curtis,  be  acquired  against 
the  acceptor  no_  better  right  than  Mr.  Curtis,  who  gave  no  value  for  the 
acceptance.  The  transaction  between  Ciirtia  and  Stanway  was  one  in 
vhioh  they  each  acted  as  principals ;  and  upon  that  transaction  the 
contracting  parties  were  Curtis,  Stsuway,  and  Wallis,  who,  as  they  all 
had  notice  of  the  imperfection  of  the  contract  as  to  the  aooeptor,  conld  - 
obtain  no  farther  right  against  him  than  Curtia  bad. 

As  to  the  case  of  Mr.  Conway,  he  is  so  far  from  being  a  bona  fide 
holder  without  notice,  that,  instead  of  taking  the  £50  aoceptance  in 
the  ordinary  course  of  business,  he  did  not  rely  on  the  bill,  but  fortified 
his  title  by  taking  along  with  it  a  letter  written  by  Searlea,  in  October, 
18S1,  as  evidence  of  Curtis's  title  to  the  bill.  Relying  not  on  the  title 
conferred  by  the  bill  itself  as  a  negotiable  instmmeDt  in  the  hands  oi 
Curtis,  but  requiring  evidence  of  hie  title,  and  being  deceived  by  the 
representation  and  defective  evidence  ^ven  to  him  by  Curtis,  hU 
remedy  must  be  against  Curtis,  with  whom  alone,  upon  the  evidence, 
he  can  be  held  to  have  made  any  contract. 

As  to  the  case  of  both  claimants  being  holders  with  notice,  they  are" 
bound  by  the  fraudulent  misrepresentations  on  the  face  of  both  bills  as 
to  the  residence  of  the  acceptor  Bearles,  who,  having  left  the  country 
to  reside  in  Demerara,  where  he  died,  is  described  as  living  in  the  Old- 
Kent  Road. 

These  views  of  the  infirmity  of  the  title  on  both  Inlls  leave  untouched 
the  argument  as  to  the  revocation  of  the  implied  authority  ^ven  to 
CurUs  by  the  blank  acceptance.  If  Curtis  had  g^ven  any  valuable 
consideration  to  Searles,  there  would  have  been  room  for  the  aigu- 
ment,  that  the  authority,  being  coupled  with  an  interest,  was  not 
revoked  by  the  death  of  Searles.  But  there  was  no  such  valuable  con- 
sideration. The  mere  possession  of  the  blank  acceptances  by  Curtis 
did  not  ^ve  him  such  a  beneficial  interest  in  them  as  to  prevent  a 
revocation  by  the  death  of  Searles. 

I  mnst  therefore  bold  that  neither  of  these  olaimante  is  a  creditor 
of  the  testator  Searles,  and  must  refuse  the  motion  with  costs.' 

'  Ledwich  d.  McKlra,  58  N.  T.  807,  aeeard. 

HuDtlngton  v.  BnkDcb  Bank,  8  Ala.  186j  Johni  v.  Eaniuin,  20  Ind.  817  (lenUt); 
JoMph  V.  Nat.  Bank.  IT  Km.  SM  (annUa) ;  Bank  of  CommonwMlth  ir.  Cuirf,  2  Dan^ 
IIS;  Itonlngi'.  FBnnen'Bank,lGMlia.  189(aniUi);  ChemnDg  Bank  «.  Bradiwr, 
M  N.  T.  680,  689  (mmM*)  ;  FnUerton  v.  Btorgei,  1  Ob.  St  GSQ,  anira. 

Bm  Norwich  Bank  v.  Hjde,  IS  Conn.  S79;  HenderMHi  c.  Bondarant,  80  Ho. 
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■■/"'/■" -'^"7' 
,'  .     .  DAWSON  B.  PRINCE.         "^ 

'  l¥  CHJUfCKBT,  BErOBB  SiB  Jambs  Levis  EHidHT  Bbuck  ahd  Sn 
Gboboe  Ju£E8  Tdbhkb,  L.  JJ.,  Notxkbkk  24,  26,  Dkcupbr 
18,  1857. 

[AcporMl  u  !  Oiaix  j- /<««,  41.] 

;  This  was  an  appeal  by  the  defendant  Daniel  Prinoe  from  a  decree  uf  | 

tbe  Master  of  the  Rolls  restraining  him  from  Boing  on  a  bill  of  ex- 1 

diange,  on  the  ground  that  it  waa  part  of  the  separate  estate  of  the  I 

'  plaintiff  Charlotte  Dawson,  a  married  woman,  that  it  had  been  n^;o-  j 

,'  tiat«d  without  her  consent,  and  that  the  defendant  took  it  with  notice-  \ 

'-       The  plaintiff  and  her  bosband  the  defendant  Joseph  Dswbod  were 

'     0  married  in  AD8traliB,in  July,  1854,  on  which  occasion  a  settlement  wii 
made  of  part  of  her  property,  by  which  the  income  was  secured  to 

*        ber  separate  use.    The  husband  and  wife  shortly  afterwards  came  to 
England. 

In  May,  1856,  one  of  tbe  trustees  of  the  settlement  sent  from  Anal 
tralia  to  Mrs.  Dawson  a  bill  of  exchange  for  £196,  drawn  on  the  Ban! 
of  Anstralasia  in  London,  and  made  payable  "  to  tbe  order  of  Mrs! 
Charlotte  Dawson,"  thirty  days  after  sight.  This  bill  was  a  remittano«| 
on  account  of  the  income  of  tbe  settled  fand,  and  was  sent  in  a  letter 
addressed  to  Mrs.  Dawson,  to  the  oare  of  the  defendant  Prince,  whi<^ 
arrived  in  Augnst,  1856.  Mr.  Dawson  received  the  letter,  left  the  bill> 
at  tbe  Sank  of  Anstralasia  for  acceptance,  and  on  20th  August  brought  { 
it,  accepted  by  tbe  bank,  to  Prince  at  his  office,  and  asked  him  to  get ' 
it  discounted.  Prince  observed  that  it  was  payable  to  Mrs.  Dawson.  ■ 
Dawson  replied  that  it  was,  and  that  she  had  indorsed  it.  The  bill  in 
fact  bore  indorsed  npon  it  a  signature  purporting  to  be  Mrs.  Dawson's. 
Prinoe  thereupon  said ;  "  Put  your  name  upon  it,  and  I  will  get  yon 
the  money."  lie  knew  that  the  payee  was  the  wife  of  Mr.  Dawson, 
but  did  not  know  her  handwriting;  he  did  not  ask  whether  her  signa- 
ture was  genuine:,  but  upon  Dawson's  indorsing  the  bill  took  it  to  the 
bankers  of  Messrs.  Overend  k  Gnrney,  and  had  it  discounted.  The 
bankers,  upon  taking  the  bill,  required  Prinoe  to  indorse  it,  which  he 
accordingly  did,  and  having  received  the  money  handed  it  to  Dawson, 
who  retained  it  for  his  own  purposes,  and  shortly  afterwards  deserted 
the  plain  tifi. 

The  bill  at  the  time  when  it  was  discounted  had  twenty-six  days  u> 
run;  and  Mra  Dawson,  before  it  became  payable,  served  a  notice  on 
the  bank,  stating  that  her  signature  was  forged.  The  bank  thereupon 
refused  to  pay  till  the  ri^ts  of  the  parties  were  determined.    Overai& 
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ft  Gnrney  therefore  had  recourse  to  Prince,  ftnd  he  paid  them.  Mrs. 
Dawson  then  filed  a  hill  against  Prince,  Dawson,  and  the  bank,  all^ 
ing  that  she  had  nerer  indorsed  the  bill,  and  that  her  husband  had  dis- 
posed of  it  without  her  aatfaority,  consent,  or  knowledge,  and  praying 
that  she  might  be  declared  entitled  to  it,  that  the  bank  might  be 
ordered  to  pay  her,  and  that  Prince  might  be  restruned  from  saing  at 
law  OD  the  bill. 

When  the  canse  came  on  for  hearing  before  the  Master  of  the  Bolli) 
the  evidense  of  Mrs.  Dawson,  verifjring  the  allegationa  of  the  bill, 
was  uncontradicted.  Mr.  Prince,  on  his  cross-examination,  deposed  as 
follows  as  to  what  passed  when  he  took  the  bill  from  Dawson  :  "Her 
name  was  then  npoii  it.  I  never  had  seen  her  at  that  time,  and  I  did 
not  know  her  handwriting.  I  made  no  inquiries  whether  it  was  her 
handwriting  or  not ;  for  I  never  donbted  it,  as  her  husband  brought  the 
bUl,  and  she  had  indorsed  it.  If  I  had  known  that  her  indorsement 
was  not  her  handwriting,  I  should  not  have  procured  the  bill  to  bo  dis- 
counted, nor  should  I  have  done  so  if  her  name  bad  not  been  on  it. 
It  would  not  have  been  regular." 

The  Master  of  the  Rolls  held  that  the  fact  of  the  bill  being  payable 
to  the  order  of  a  married  woman  was  notice  of  her  title,  and  that 
,  Priooe  must  therefore  be  held  afiected  by  notice  that  it  was  her  sepa- 
'  rate  estate.  His  Honor  farther  held  that  a  forged  signature  could  not 
give  Prince  any  rights  against  Mrs.  Dawson,  and  he  granted  a  per- 
petual injunction  against  any  proceedings  being  taken  at  law  on  the 
hill. 

Mr.  Prince  appealed ;  and,  it  having  been  seen  on  the  production  of 
the  bill  at  the  hearing  that  Mrs.  Dawson's  signature  upon  it  was  ex< 
tremly  like  other  signatures  of  hers  which  were  indisputably  genuine, 
he  adduced  the  evidence  of  two  persons  skilled  in  making  facsimiles 
of  handwriting,  who  deposed  with  confidence,  from  the  comparison  of 
tbis  signature  with  other  ondispated  signatures,  that  it  was  genuine. 
This  evidence  was  read  ck  bene  eag«  on  the  hearing  of  the  appeal ; 
and  Mrs.  Dawson,  with  her  own  consent,  was  examined  vioa  voce  in 
court. 

Jfr.  ^>eed  and  Mr.  VOHers,  for  the  pluntifT. 

We  submit  that  the  Master  of  the  Rolls  was  right  in  holding  that 
die  form  of  the  bill  was  notice  that  it  related  to  the  separate  estate  of 
Ifrs.  Dawson.  No  doubt  a  bill  might  be  made  in  this  form  withoat 
relating  to  separate  estate,  but  it  is  highly  improbable  that  it  would 
be ;  and  the  reasonable  presumption  is  that  a  bill  thus  drawn  is  sepa- 
rate property.  No  doubt,  the  husband's  indorsement  passed  the  legal 
interest,  but  the  equitable  title  coold  be  acquired  only  by  an  asugnment 
from  Mrs.  Dawson,  and  a  forged  indorsement  from  her  is  a  mere  nullity. 


-c  by  Google 


T2S  DAWSON  V.  FKmOB.  [OHAP.  IT. 

Prince  cannot  be  treated  as  s  parch&ser  for  value :  he  wv  rather  aa 
^ent  to  get  the  bill  diBOoanted, 

JUr.  FoUett  and  Mr.  C.  T.  Simpam,  for  Prinoe. 

Prince  niuBt  be  looked  upon  as  a  porohaser  for  value.  Ho  made  him- 
•elf  liable  to  Overend  t  Gurne^  on  the  bill,  and,  having  pud  them,  he 
at  all  events  takes  their  rights.  The  cases  in  wfaiuh  it  has  been  held 
that  the  husband's  indorsement  psaaes  the  legal  title  to  a  bill  of  thii 
natnre  show  that  the  view  of  the  Master  of  the  Rolls  as  to  the  fom 
of  the  bill  being  notice  of  separate  nse  is  not  according  to  the  cora- 
moD  nnderetanding  of  mankind  with  respect  to  commercial  instm- 
menta.  Mason  v,  Morgan,  Barlow  v.  Bbhop.  Bills  are  often  drawn  in 
favor  of  married  women  without  relation  to  separate  estate.  That  a 
bill  18  BO  drawn  m&y  afford  room  for  conjecture  that  it  is  separate 
estate,  but  does  not,  as  we  submit,  give  constmcUve  notice  that  it  is. 
See  the  principles  as  to  coastmotive  notice  in  Jones  v.  Smith,'  West 
V.  Reid.*  The  doctrine  of  constructive  notice  is  not  to  be  extended. 
Ware  v.  Lord  Egremont.* 

But  suppose  Prince  had  notice  that  the  bill  was  separate  estate,  we 
submit  that  he  did  all  that  it  was  incumbent  on  him  to  do,  and  that 
there  is  no  equity  to  affect  bis  legal  rights.  There  was  nothing  in  the 
circumstances  of  the  case  to  excite  suspicion,  and  he  took  the  bill  bona 
Jide,  in  the  belief,  and  relying  on  the  husband's  representation,  that 
she  had  indorsed  it.  Under  these  circumstances,  he  was  not  bound  to 
inquire  further.  Jones  v.  Smith,'  Hewitt  v.  Loosemore.*  In  Jones  p. 
Powles,*  the  equitable  title  was  deduced  through  a  forged  instrument; 
but  the  purchaser,  there  being  nothing  to  lead  him  to  suspicion  of  the 
forgery,  was  held  entitled  to  protect  himself  by  a  legal  estate  which 
he  had  got  in.  That  case  governs  the  present,  aud  is  approved  I7 
Lord  St.  Leonards  in  Bowen  p.  Evans.* 

Jdr.  Vottan,  for  the  Bank  of  Australasia. 

Mr.  Speed,  in  reply. 

Ko  title  can  be  acquired  under  a  for^d  indorsement.  E^daile  v.  La 
Kauze.'  Every  one  who  takes  a  negotiable  instrument  knows  t^at  he 
mutt  look  to  the  genuineness  of  the  indorsement,  and  it  could  easily 
have  been  ascerbtined  whether  this  was  genuine.  In  the  cases  cited 
on  the  other  dde,  all  that  could  reasonably  be  required  was  done,  not 
so  here.  Judffment  reserved. 

T!:e  Lord  Jefsticb  Kniqht  Bbccs.     In  this  cause,  the  plaintifl 
Mrs.  Dawson,  a  married  lady  suing  by  a  next  friend,  claims  for  hei 
'  1  Bsr«,  48 ;  1  Fbill.  244.  *  2  Hare,  249,  257. 

■  4  DeO.,  H.  i  a.  460,  47&  «  9  Ban,  449. 

*  3  M.  ft  K.  681.  •  IJo.  4  Lat  178,  au. 

*  '  1  Y,  &C.  Eich.  894. 
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■eparate  ase  the  posaeseion  and  benefit  of  a  bill  of  exchange  for 
£196,  which  U  in  the  hands  of  the  defendant  Mr.  Prince  aa  indorsee 
and  legal  holder.  It  is  overdne,  the  acceptors  however  being  ready 
to  pay  the  amonnt  to  the  holder,  nnleas  prevented  by  the  inter- 
I>OBitioo  of  the  oonrt  in  favor  of  the  plaintiff,  whose  title,  if  any,  is  of 
coarse  equitable  merely,  diat  of  the  holder,  the  defendant  Mr.  Prince, 
being,  as  I  have  said,  good  at  law.  There  is  no  dispute  except  be- 
tween bim  and  the  plaintiff,  who  is  the  payee  of  the  bill,  on  the  back 
of  which  her  name  "  Chailotte  Dawson  "  is  written  as  the  signature  of 
an  indorser,  a  signature  said  by  her  to  be  forged.  With  this  signature 
(whether  forged  or  not  forged)  upon  it,  and  the  signature  upon  it  also 
(a  signature  certainly  genuine)  of  her  husband  as  an  indorwr,  it  came 
into  the  possession  of  Mr.  Prince  as  an  indorsee  for  value  before  itjt 
maturity,  and  he  insists  that  he  is  entitled  to  recover  at  law  on  the 
instrument  against  the  acceptors  for  his  own  benefit. 

The  Master  of  the  Rolls,  on  the  materials  before  him,  came,  as  I 
anderetand,  to  the  conclusion  that  the  allied  indorsement  by  the 
plaintiff  of  the  bill  of  exchange  was  not  genuine,  and  was  written 
without  her  authority,  consent,  or  knowledge ;  that,  as  between  herself 
and  her  husband  at  least,  he  had  no  right  to  deal  with  the  instrument, 
and  that  she  had  a  good  title  to  the  benefit  of  it  for  her  separate  nse, 
a  title  available  against  the  present  holder. 

Before  us  evidence  in  addition  to  that  which  existed  in  the  suit  at 
the  time  of  the  Rolls  hearing  was  tendered,  for  the  purpose  of  proving 
the  genuineness  of  the  dispnted  ugnature,  and  de  bene  esse,  but  not 
otherwise  received.  I  doubted  and  still  doubt  whether  it  oonlil  or  can, 
in  the  oircnmstances  of  the  case,  be  right  to  admit  it  nhsolutely.  That 
point,  however,  I  think  unimportant  upon  the  question  whether  we 
ought  to  grant  or  refuse  relief  to  the  plaintiff,  who  was  examined 
viva  voce  before  us,  with  her  consent,  upon  the  request  of  the  counsel 
of  the  defendant  Mr.  Prince,  and  they  are  both  entitled  to  hnve  that 
examination  considered  as  part  of  the  testimony  in  the  suit.  Whether 
upon  all  the  materials  before  us  (considered  either  as  including  or  aa 
not  including  the  evidence  received  de  bene  ease),  it  is  or  woold  be  a 
correct  conclusion  to  hold  that  the  plaintiff  neither  indorsed  the  hill 
nor  gave  permission  to  her  husband  to  deal  with  it  as  he  did,  I  am  not 
sure.  But,  as  the  case  appears  to  me,  we  can  do  no  injustice  by  assum- 
ing, for  the  purpose  of  the  question  whether  the  plaintiff  is  entitled 
to  relief  against  Mr.  Prince  in  the  present  suit;  and  accordingly,  for 
that  pnrpoee,  I  assume  that  the  bill  of  exchange  was  remitted  to  this 
country  aa  part,  and  did  form  part,  of  the  plaintiff's  separate  property, 
snd  was  not  indorsed  by  her ;  that  Mr.  Joseph  Dawson,  her  husband, 
lealt  with  it  without  her  consent,  and  that  as  against  her  he  had  no 
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equitable  right,  no  eqaitable  power,  to  deal  with  it.  Bdt  can  her  eqidt- 
able  claim,  though  valid  agunst  him,  prevail  agaiast  the  present  legal 
title  to  the  bill  and  to  the  benefit  of  it,  —  a  legal  title  which,  having 
under  his  indorsement  been  nnqneationabj;-  acquired  hj  the  defendant 
Hr.  Prince,  is  now  clearly  vested  in  that  gentleman,  —  vested  in  bun 
for  valuable  consideration,-^  I  say  for  valuable  consideration,  inasmnch 
as  before  the  maturity  of  the  bill  he  indorsed  it,  in  the  character,  mm- 
between  himself  and  Mr.  Joseph  Dawson,  of  surety  for  Joseph  Daw- 
«on,  and  b«cnme  as  indorser  liable  to  pay  the  amount  of  the  bill,  at  or 
rfter  iu  maturity,  to  Meesrs.  Orerend,  Gurney,  Jk  Co,  who  before  it« 
maturity  discounted  it,  and  at  or  after  its  maturity  received  the  amount 
of  it  from  Mr.  Prince,  who  on  the  occasion  of  the  disoonnting,  and 
therefore  before  the  maturity,  had  handed  to  Joseph  Dawson  the  aum 
paid  by  the  diaoounters ;  and  it  appears  to*  me  that,  however  good  and 
effectual  the  alleged  equitable  title  of  the  plaintiff  would  have  been 
if  Mr.  Prince  had  not  indorsed  and  paid  as  he  did  indorse  and  pay,  it 
most,  in  the  actual  circumstances,  {pve  way  to  bis  legal  title,  inasmuch 
na,  in  my  opinion,  neither  beftre  nor  when  be  indorsed  the  bill,  nor 
before  nor  when  he  paid  to  Joseph  Dawson  the  money  received  from 
Messrs.  Overend,  Gurney,  tb  Co.,  had  Mr.  Prince  knowledge,  informa- 
tion, or  notice  of  any  &ct9  or  foct  of  such  a  nature  as  to  render  it  in- 
cnmbent  on  him,  as  between  himself  and  the  plaintiff,  to  apply  to  her 
or  malce  more  inquiry  or  investigation  than  be  did  make.  Whether 
the  circumstance  that  the  plaintiff  was  the  payee  of  the  bill,  coupled 
with  the  tact  that  when  and  before  Mr,  Prince  had  any  thing  to  do 
with  it  he  was  aware,  according  to  the  truth,  that  the  pItuntiS  was  the 
wife  of  Joseph  Dawson,  and  had  been  so  at  and  before  the  time  of  the 
drawing  of  the  bill,  amounted  or  did  not  amount  to  notice,  actual  or 
constructive,  to  Mr.  Prince  that  the  bill  was  drawn  on  account  of 
separate  estate  of  hers,  or  was  her  separate  property,  or  represented 
any  money  or  property  belonging  to  her  for  her  separate  use,  I  think 
it  unnecessary  to  give  and  I  do  not  give  any  opinion.  Ceitainly,  how- 
ever, I  am  not  satisfied  that  Mr.  Prince,  before  or  when  he  parted  with 
money  paitl  by  him  to  Joseph  Dawson,  knew  in  fact,  believed  in  fiiot, 
or  suspected  in  fact,  that  the  plaintiff  had  any  interest  in  the  bill  for 
her  separate  use.  Mr.  Prince  oertMnly  thought  that  in  point  of  regu- 
lanty,  if  not  of  necessity,  the  bill  required  indorsement  by  the  payee, 
tbongh  a  married  woman ;  but  he  was  told  by  her  husband  that  she  had 
indorsed  it,  and  her  signature  (whether  forged  or  not  forged)  was,  I 
repeat,  on  the  back  of  the  bill  as  that  of  an  indorser.  I  think  that 
Mr.  Prince  believed  in  the  genuineness  of  that  signatare,  and  acted  on 
■hat  belief;  nor  can  I  consider  him  censurable  for  having  entertuned 
tt.    The  signature  had  not,  I  oonoeive,  a  suspicious  appearance  to  any 
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penon  not  famQtar,  if  to  any  person  &iiiUiftr,  with  her  ordinary  mode 
of  writing  her  name ;  and  I  oonoeiTe  that  a  reasonable  man  acting 
fairly  might  well  have  believed  that  the  hnaband  held  and  was  dealing 
with  the  bill  not  without  the  knowledge  of  his  wife,  not  without  her 
consent,  not  wrongf  ally.  It  appears  to  me  that  for  every  purpose  of 
the  present  claim  and  diapnte  Mr.  Frinoe  most  be  taken  to  have  been 
entitled  to  rely  on  what  Joseph  Dawson  sud,  and  to  ooouder  him  not 
without  the  equitable,  as  plainly  be  was  not  without  the  legal,  right  to 
dispose  of  the  bill.  That  Mr.  Frinoe  meant  to  act  honestly  I  am  satis- 
fied, and  although  probably,  if  the  payee  of  the  bill  had  not  been 
Joseph  DawBon*8  wife,  Mr.  Frinoe  would,  on  the  hypothesis  of  the 
signature  "  Charlotte  Dawson  "  upon  the  bill  of  exchange  being  a 
forgery,  have  lost  his  money,  I  repeat  that  in  my  judgment,  aa  tita 
facts  are,  he  must  in  the  position  of  a  defendant  here  prevail,  and  it 
seems  to  me  accordingly  that  be  ought  to  be  dismissed  from  the  suit. 
With  regard  to  the  oosts  of  it,  considering  as  I  do  that  Mr.  Prince 
was  blameless  in  the  transaction  which  produced  the  litigation,  I  think 
that  the  plaintiff's  next  friend  most  pay  the  oosts  from  the  beginningi 
except  Mr.  Frince's  oosts  of  the  appeal:  those  Mr.  Prince  muBt,Io<»t- 
cdve,  bear  himsel£ 

The  LoBD  Jdbtice  Tubkbb.  This  oaae  is  peculiar  in  its  cironm- 
stances,  but  it  aeems  to  me  to  be  governed  by  principles  and  au- 
thorities to  which  we  are  bound  to  give  effect.  Both  npon  princi[de 
and  upon  authority,  I  take  it  to  be  perfectly  settled  that  as  against  a 
purchaser  for  valuable  consideration  without  notice,  having  a  l^;al 
titie,  this  court  will  give  no  relief.  It  is  not  attempted  to  be  denied  ■ 
that  the  defendant  Prince  has  in  this  case  a  good  l^al  titie,  and  what 
we  have  to  consider,  therefore,  is  whether  he  is  a  purchaser  for  Tain- 
able  consideration,  and  whether  he  can  be  affected  with  notice. 

First,  then,  as  to  the  question  of  notice.  It  has  been  said  that  the 
mere  fact  of  a  bill  being  made  payable  to  a  married  woman  is  notice 
to  all  the  world  that  the  moneys  payable  npon  the  bill  belong  to  the 
married  woman  for  her  separate  use.  For  the  purposes  of  this  oase,  I 
assume  this  to  be  bo,  not  intending,  however,  to  intimate  any  opinion, 
mnoh  less  to  decide,  that  it  ought  to  be  so  considered.  I  think  that 
question  immaterial  to  the  present  case,  for  this  bill  when  it  came  to 
the  hands  of  the  defendant  Prince  purported  to  bear  the  indorsement 
of  the  plaintiff,  and  it  is  in  evidence  that  before  the  defendant  Prince 
proceeded  to  get  the  bill  disoounted  he  was  told  by  the  husband  of  the 
plaintiff  that  it  had  been  indorsed  by  her.  In  my  opinion,  he  was  en- 
titied  to  rely  upon  thit  representation,  and  was  not  honnd  to  make 
farther  inquiry.  I  think  so  upon  the  authority  of  Jones  t>.  Smith  and 
Ware  v  Lord  Egmont,  which  were  referred  to  in  the  argument  befoie 
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nt.  It  was  said,  indeed,  that  those  ouea  were  oases  relating  to  real 
estate,  and  were  not  applicable  to  the  case  before  ns ;  but  those  cues 
rest  npon  a  broad  principle  which  does  not  depend  upon  the  natnre  of 
the  property  in  respect  of  which  the  qnesdoB  arises ;  and,  besides,  I 
think  that  it  would  be  at  least  as  dangerooB  to  extrad  the  doctrioe  of 
oonatmctive  notice  in  oases  relating  to  commercial  traoBaotiona  h  in 
cases  relating  to  real  estate.  It  was  said,  however,  that  the  transMy 
tion  in  this  case  was  not  an  ordinary  commercial  transaction,  that  it 
was  a  transaction  out  of  the  ordinary  coarse  of  boainesB ;  but  it  cannot 
be  denied  that  there  was  here  a  dealing  with  an  instrument  of  oom- 
meroe  by  a  person  engaged  in  oommeroial  transactions,  and  it  cannot  I 
think  be  sud  that  a  merchant  or  tradesman  procuring  a  bill  to  be  dis- 
oonnt«d  for  a  person  in  the  habit  of  resorting  to  the  house  of  bosinesa 
in  which  he  is  engaged,  as  the  husband  of  this  lady  appears  to  have 
been,  is  acting  otherwise  than  in  the  ordinary  course  of  business,  at  all 
events  to  such  an  extent  as  to  induce  any  suspicion.  I  am  of  opinion, 
therefore,  that  the  defendant  Frinoe  cannot  in  thin  case  be  aSected  with 
notice  that  this  bill  was  not  indorsed  by  the  plaintiS,  if  in  truth  it  was 
not  BO  indorsed,  on  which  I  give  no  opinion. 

It  remains  then  only  to  consider  whether  the  defendant  Frinoe  is  to 
be  deemed  to  be  a  pnrchaaer  for  valuable  consideration,  and  I  am  of 
opinion  that  he  ought  to  be  so  considered.  If  this  hill  had  been  dia- 
Miinted  by  him,  there  could  have  beea  no  question  upon  the  point,  and 
I  think  it  can  make  no  difference  that  he  did  not  himself  disooant  it; 
for  it  was  by  his  indorsement  that  it  was  procured  to  be  dtsoounted, 
,  tod  by  virtue  of  that  indorsement  he  has  been  compelled  to  pay  it. 
It  was  said  for  the  plaintiff,  that  he  was  a  mere  agent  in  the  transac- 
tion, but  this  is  not  so :  so  far  as  he  was  an  agent  at  all,  he  was  an 
agent  who  came  under  liability  on  account  of  his  principal. 

Upon  the  whole,  therefore,  my  opinion  is  that  this  bill  ought  to 
have  been  dismissed,  and  I  think  that  it  should  have  been  dismissed 
with  oosts;  but,  as  the  pliuutiff  has  had  the  authority  of  the  Master  of 
the  Rolls  in  her  favor,  I  think  there  should  be  no  costs  of  the  appeal, 
except  as  to  the  bank,  whose  oosts  most  be  paid  by  the  plaintiff.* 

1  "  Query,  wbetlter  the  fact  of  k  bill  being  drawn  in  lavor  at  a  mairied  womaB  bs 
notice,  ftctual  or  coDitructire,tliat  It  ii  part  of  ber  Mptnite  ratate;  thii  pre*nmptlai 
li  perhipi  itronger  (ince  the  pouing  of  tlie  Married  Women's  Property  Act,  1870." 
Bylei  [lltli  ed.)  66.  And  «ee  Carrer  d.  Carrer,  63  Ind.  S41,  where  it  wai  held  that 
payment  of  a  note  of  which  a  married  woman  wa«  the  holder,  wai  made  to  her  hs» 
kaad  at  the  peril  of  the  party  paying  to  ibow  hli  antbMl^  to  receive  paymMt—  ^ 
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[BipttUd  in  Latf  ApnH,  8  Esekeqatr,  13G.] 

AonoN  by  the  oltimate  indorsee  of  &  bill  of  exohange,  dravn  hf 
defendant  "for  oo-lesaee  and  self,"Dpon  aad  accepted  by  the  Gleu: 
Anldin  Slate  and  Slab  Quarry  Company,  limited,  and  indorsed  by  the', 
defendant  in  theee  words :  "  Fay  J.  Spittal,  Esq.,  or  order,  valne  Id  ! 
account  with  H,  C.  Drinkwater,  Esq.  For  self  and  oo-loRsee.  J.  8- ' 
Jackson."  ; 

The  defendant  pleaded,  sereDthly,  that  he  indorsed  the  bill  to  Spit- 
tal at  the  request  of  Drinkwater,  for  the  accommodation  of  Drinkwater, 
to  give  title  to  the  bill  as  agaiost  the  acceptors,  and  withont  any  value 
or  conuderation  for  the  drawing,  indorsement,  or  payment  of  the  bill 
by  defendant  j  that  Spittal  indorsed  in  blank  to  Drinkwater  without 
Talne,  in  order  that  Drinkwater  might  indorse  the  bill  back  to  Spittal, 
as  security  for  a  promissory  note  of  Driukwater's,  of  which  Spittal  was 
holder ;  that  Diinkwater  did  so  indorse  the  bill  back  to  Spittal,  who 
then  deposited  it  with  his  bankers,  with  the  promissory  note,  for  a 
special  purpose,  viz.  that  the  bankers  might  as  his  agents  hold  the  bill 
on  his  behalf  as  such  secority,  and  without  any  other  valne  or  consid- 
eration ;  that  the  bankers,  contrary  to  the  siud  purpose,  and  in  fran^ 
of  the  defendant,  and  of  Spittal,  and  without  their  consent,  handed  I 
the  bill  to  Drinkwater,  who,  with  notice  of  the  premises,  received  the  | 
same  in  fraud  of  the  defendant  and  of  Spittal ;  that  when  the  bill  was  | 
indorsed  to  the  plaintiff  the  same  was  overdue,  and  that  plaintiff  had 
notice  of  the  premises,  and  it  was  indorsed  to  and  held  by  him  without . 
value  or  consideration. 

Eighthly,  on  equitable  grounds,  that,  when  the  defendant  indorsed 
the  bill  to  Spittal,  it  was  mutually  agreed  between  them  that  the  in- 
dorsement  should  be  taken  to  be  without  reoourae  to  defendant;  that 
Drinkwater,  when  the  bill  was  indorsed  to  him,  had  notice  of  the 
premises,  and  that  there  was  no  value  or  consideration  for  the  indorse- 
ment to  bim,  and  he  always  held  the  bill  without  value  or  considera- 
tion ;  that  the  plaintiff,  when  the  bill  was  indorsed  to  him,  had  notice 
of  the  premises,  that  the  bill  was  then  overdue,  and  that  It  was  indorsed 
to  and  was  held  by  him  without  value  or  consideration. 

At  the  trial  before  Martin,  B.,  at  the  Manchester  winter  assizes, 
18S7,  tlie  defendant  proved  that  he  indorsed  the  bill  under  the  eir- 
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oonuUnoes  etftted  io  the  seventh  and  ei^th  pleas ;  on  the  other  h&nd, 
the  pl&intiff  proved  that  it  waa  indorsed  to  him  before  it  van  dne,  for 
oonsider&tioD,  &nd  without  express  notice;  bat  it  was  oontended  for 
the  defendant  that  his  iadoraement  was  restrictive,  and  gave  notice  to 
the  plaintiff  of  the  agreement  under  which  he  indorsed  it.  The  learned 
Judge  ruled  that  the  indorsement  was  not  restrlotive ;  and  a  vardicl 
was  taken  for  the  plaintiff. 

Sgyin  moved  for  a  new  trial  on  the  gronnd  of  misdirection,  and 
distinguished  the  ease  of  Stoart  v.  Mnrrow,'  on  the  ground  that  in 
tiiat  case  not  the  raatriotive  indorser  himself,  but  an  antecedent  in^ 
dorser  (the  drawer  of  the  bill)  was  sued.  ,. 

[B^BLLT,  C.  B.  Value  in  aooount  means  only  valne  received  iir' 
account,  and  is  of  the  same  effect  in  an  indorsement  as  on  tiie  face  w  ' 
the  bill.  It  expresses  that  value  has  l>een  received,  and  received  in  ; 
certain  manner ;  but  it  in  no  way  restricts  the  effect  of  the  indorsr  - 
m«nt.] 

Per  Ouricmi.  Esllt,  C.  B.,  Hasrnr,  and  Pioott,  BE. 

SviBrefuMcL 

>  8  Uoo.  p.  C.  367. 

■  Potto  B.  Bved,  e  E»p.  ST ;  Harrow  v.  Stnart,  8  Mm  P.  C  KT,  mecari.  —  Ed. 

Bea  Lelaod  v.  Pnriott,  Sfi  Iowk,  4M  ;  Adami  v.  Smith,  3fi  He.  BU. 

Id  Huitow  r.  Btiurt,  npra,  tbs  Supreme  Court  of  Hong  Kong,  whoie  Jndgmenl 
wu  afllnned  in  the  PrlTjr  Coniidl,  aaid,  p.  200 :  "  It  wm  admitted,  on  the  put  «f 
the  pUintiS,  that  the  indoneiDent  wu  reebtlcdTe  eo  &r  h  to  make  a  iDbeeqneat 
Indonee  a  mere  tnutee  or  agent  tor  tlie  Orienlal  Bwok,  bnt  no  flinher.    On  the 
Mher  band.  It  wai  contended  Ibr  the  defendant,  npon  the  anthorilj  of  Barlej  on 
BUI*,  and  BflBi  on  Billi,  that  the  rSBtricted  indonee  coald  oonTer  no  right  of  acdoa 
wbataver  to  a  lobeeqaent  indorcee.  .  .  .  Hiring  mtnately  ezimined  the  cam,  I  bsfll 
MjMlf  bound  to  adha«  to  theoidnioo  I  ezpi^iaadat  the  time  of  the  arfamnti- 
that  tlM7  do  M>t  BUi^ort  the  poailion  laid  dawn  hj  Judce  Bajley  and  fliiiliiaal 
Bjrlea,  that  a  reebicttd  indatHe  can  convey  no  right  of  action  to  a  inhnqnent  i»<  '| 
donee.    With  bnt  one  exception,  tlie  qoeition  ai  to  right  of  action  hai  nerer  lo  ' 
much  u  been  raleed  in  the  caiei  brought  forward.    T\ikj  hare  taned  npon  the 
qneitloQ  ai  to  the  appropriadon  of  the  proceed!  of  ttie  bill  when  dUcotinted  at   ■ 
paid,  and  wlietiier,  in  fkct,  tlie  dlfeotiona  of  the  NtbrietlTe  iadoraement  bare  or  baveU 
Ht  bean  compiled  with.    All  that  can  Urij  be  ooUected  from  tbe  caeei  it  thia,  that  i 
if,  from  the  plain  and  nnequlTocal  term*  of  ttv  indoreeinent,  the  part/  ritiier  die-  |l 
qonnting  ra  paying  the  bill  ii  informed  tliat  the  pnk,eedi  of  the  bill  are  to  be  paid  to  't 
8,  for  the  me  of  A,  Iw  cannot  pay  or  appropriate  them  to  the  nae  of  B.    Bnt  bow  [l 
doM  thii  a&ct  tbe  right  i^  B  to  me  fbr  tlie  benefit  of  A  In  the  event  of  nofrfv. 
menti "  , 

Bm  Brown  b.  Jatkaon,  1  Waah.  a  C.  613 ;  Leary  >.  Blanehard,  48  He.  SUB ;  WB/^- 
•on  a.  Holmei,  6  Haie.  H9;  Slnw  a.  WllUnt,  13  Hies.  SU{  Marine  BMik  a.  Ta«, 
IBoaw.til;  Drewv.Jwwck«,3HDTpha7,  I88.—  E11. 
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MITCHELL  t>.  CULVER  ^         , 

bt  IHB  SuvBua  CouBT,  Nbw  Yobk,  Mat,  1827. 

[S^Mrtn/  h  7  Couen,  8SS.]  *       '        .    -   ^ 

Amuvpbit  oq  a  promissory  note;  second  indonee  against  second.  -. 
btdoner;  tried  at  the  Ulster  Circalt,  April  17,  1826,  before  Betta, 
(Iste)  chief  judge. 

The  note  was  made  by  Rowe,  payaUe  to  H.  at  sixty  days,  for  t200,\ 
and  purported  to  bear  date  November  6, 1825.  This  note,  having  a  i 
blank  for  the  day  of  the  month,  was  made  on  the  27th  of  November,  i 
1825,  and  indorsed  by  H.  and  the  defendant.  It  wag  aftervnrds  de-,' 
livered  by  the  malcer  to  the  plaintiff  in  payment  of  a  debt,  who,  1^ 
direction  of  the  former,  filled  in  the  "  5th." 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  oonrt  ' 

T.  J.  OakUy,  for  the  plaintiff,  cited  Dougl.  514;  6  Cranch,  151 ; 
4  Mass.  45,  66. 

H.  M.  JRomeyn,  contra,  cited  ChiL  PI.  58 ;  Swift's  Dig.  261 ;  Com. 
Dig.  Fait  (B.  8) ;  2  Ld.  Raym.  1076 ;  7  T.  R.  593 ;  12  Mod.  204 ;  12 
Mod.  193,  651 ;  4  T.  R.  320,  per  Buller,  J. ;  3  B.  A  P.  178 ;  2  John. 
300 ;  20  John.  288 ;  Com.  Dig.  Fait  (F.) ;  4  T.  R.  320 ;  2  H.  HI.  141 ; 
8  Eep.  Rep.  155 ;  3  Esp.  Rep.  57,  246 ;  Esp.  Dig.  76  ;  10  East,  531 ; 
2  Caines,  343;  7  Serg.  A  Rawle,  500;  19  John.  391. 

Cdsia,  pbb  SiTTHEBLAim,  J.  Thig  case  is  not  distinguishable  in 
principle  from  that  of  the  Mechanics'  and  Farmers'  Bank  v.  Schuyler,' 
decided  at  the  last  term.  The  only  difference  is  that  here  the  date 
was  inserted  with  the  knowledge  of  the  plaintiff.  But  I  do  not  per- 
ceive that  this  can  vary  the  case.  When  an  indorser  of  a  note  com- 
mits it  to  the  maker,  with  the  date  in  blank,  the  note  carries  on  the 
fane  of  it  an  implied  authority  to  the  maker  to  fill  up  the  blank.  As- 
between  the  indorser  and  third  persona,  the  maker,  under  such  drcnm- 
■tances,  must  be  deemed  to  be  the  agent  of  the  indorser,  and  as  acting 
nnder  his  authority  and  with  his  approbation.  Althoagh  it  is  not 
essential  to  the  legal  validity  of  a  note  that  it  shonld  be  dated,  yet  we 
all  know  that  it  is  necessary  to  its  free  and  oniDterrnpted  negotiability. 
A  note  without  a  date  will  not  be  discounted  at  our  banks,  nor  pass  in 
the  money  market  without  previous  inqairy.  All  the  parties,  there- 
fore, to  a  note  intended  for  circulation,  ronst  be  presumed  to  oonitent 
that  the  person  to  whom  snch  a  note  is  intrnsted  for  the  poipose  of 

1  T  Cow.  SW  n. 
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ndnog  money  may  fill  up  the  blank  with  »  date.    The  eriJenoe  doei 
not  ihoT  that  the  plaintiff  pud  leas  for  the  note  than  its  face. 

Judgment  for  the  plainHf^ 

)lf:i     t*.  t  tt.^*  ^     '  ■»    '  ''' '      EPLKB  V.  FUNK. 

.'    '      ^        *"'-  .      br  TBB   SufBBHB  CoiTBT,   PBtmBTLTANU,  MaT  TxBH:,  184& 
,  .  -  ...        ^  [flqwtod  n  8  Barr,  «8.] 

Ik  error  from  the  Common  Pleas  of  Daaphin  County. 

The  facte  of  the  ease  are  folly  stated  in  the  opinion  of  this  oonrt. 

^ther,  for  plaintiff  in  error. 

McCormick,  oontra. 

July  8.  BoQBBS,  J.  This  is  an  action  by  an  indorser  agunst  the 
maker  to  recover  SlOO,  payable  to  the  order  of  Henry  Hamer,  twelve 
months  after  date.  It  is  indorsed  to  J.  M.  Fank,  vithont  recourse 
The  defence  is  that  the  consideration  of  the  note  was  for  the  right 
of  Tending  Hoover'i  patent  oom-etalk  cutting-machine  in  Dauphin 
County  ;  that  the  machine  vas  entirely  vorthlesa,  and  that  defendant 
was  induced  to  enter  into  the  contract  by  combination,  contrivance 
^  and  fraud.* 

The  defendant  cooteuds  that,  under  the  ciroumstances  exhibited  on 
the  face  of  the  note,  on  the  spedftl  indorsement  and  the  facts  given  is 
eridence,  he  is  entitled  to  make  the  same  defence  against  the  indoraer 
as  between  the  original  parties  to  the  note.  The  note  is  indorsed  by 
the  payee  to  the  order  of  J.  M,  Punk,  the  plaintiff,  "  without  recourse." 
This,  it  is  said,  is  not  in  the  usual  course  of  business ;  that  it  was 
sufficient  to  put  the  indorser  on  his  gnard,  and  to  lead  him  to  suspect 
there  was  aomething  wrong  in  the  transaction,  as  between  the  maker 
and  payee.  But  although  moat  usually  notes  go  forth  indorsed  in ' 
blanl^  yet  I  cannot  agree  that  Buoh  an  indorsement  affects  the  nego-' 
tiable  quality  of  the  paper.  It  shows  only  an  unwillingness  to  be ' 
answerable  for  the  solvency  of  the  maker,  —  a  prudent  precaution, 
particularly  where,  as  here,  the  note  has  a  long  time  to  run  before  it 
matures.  And  this  is  the  view  taken  of  this  fact  in  Rice  v.  Steams. 
In  that  case,  a  promissory  note  was  indorsed  specially  thns :  "  For 
value  received,  I  order  the  contents  of  the  note  to  be  paid  to  A.  B, 

'  rage  V.  Uorrell,  S  Kef  el,  117,  aaxrd. 

Ingliib  a.  Brsnemui,  6  Ark.  377 ;  9  Ark.  122,  oontra. 

8m  B«U  v.  Bute  Bank,  7  Btmckf.  466.  —  Ed. 

■  A  pOTtion  of  the  cue  relatiDg  to  inettion*  trf  evidence  and  practice  hu  beM 
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It  hia  own  nak."  Two  points  were  3niled :  lat,  That  in  an  aot'ion  on 
mob  a  note,  by  the  indoraer  against  the  maker,  the  promiaeo  is  a  wit- 
neM  to  prove  the  execution  of  the  note.  2d,  Wliich  I  take  it  U  the 
osM  here,  BBoh  Bpeoial  indoraement  transfers  the  property  of  the  note, 
wHb  its  negotiable  quality,  to  the  indorser, 


yi 


EIBFFER  e.  BHLER.         .  .'      . 

Iir  THX   SiTPBBlCR  Cotmx,  pEVNBTLTAirU,   lEt62.    ',''.'''' 
[flQMrtMftnlSPomtfbaua  Apart!,  888.]   ^  ;^     I    .     '■'       '    \ 

Ebbos  to  the  Common  Fleas  of  Lancaster  County.  .     '     .  > 

This  was  a  proceeding  by  attachment  execution  by  John  Ebler  o. 
John  Lenher,  the  defendant  in  the  judgment,  and  Christian  Kieffer, 
gamiahee. 

The  facts  of  this  case  were  as  follows :  John  Ehler,  the  plaintiff' 
below,  obtained  a  judgment  against  John  Lenher,  the  defendant,  No.- 
206,  to  January  term,  1861,  in  the  Common  Pleas  of  Lancaster  County,) 
for  a  real  debt  of  $1,086.89,  payable  forthwith,  which  was  entered  FeW 
ruary  28, 1851.  I 

On  the  6th  of  March,  1861,  Christian  Kieffer  (the  garnishee)  gavi 
his  note  to  the  sud. Lenher,  for  the  snm  of  t27B.66,  payable  in  three, 
months,  and  of  which  the  following  is  a  copy :  — 
"  $278.66.  Lanoastes,  March  6,  1861. 

"Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  Jno. 
Lenher,  at  the  Lancaster  Savings  Institution,  Two  Hundred  and 
SevCDty-Uiree  -ffg  dollars  without  defalcation,  for  value  received,  with- 
ont  interest.  C.  Kizffzb." 

1  Cone  V.  Baldwin,  12  Pick.  646;  Ooddard  «.  LymM,  14  Kck.  288;  Bord«n  v. 
Clark,  28  Mich.  410;  BiumU  p.  Ball,  3  John*.  GO;  BbbiDg  r.  Qrabam,  14  P».  14; 
Lomaz  v.  Float,  3  Band.  247,  280,  acard. 

See  Ajer  r.  Hatchini,  4  Man.  870. 

The  Iniertion  in  a  Ull  or  note  at  the  conilderatioD  for  which  It  was  given  will  not  ' 
charge  a  holder  for  Taloe,  In  the  oTent  of  the  ftilure  of  the  coosiderftlion,  with    ^ 
notice  thereof.      Bank  of    Commerce  n.  Barrett,  8B  Gs.   126  (but  lee   Hairli  v.    1 
mcholt.  26  Ga.  41S) ;  Henneben?  v.  Mone,  66  Bl.  894 ;  Hereth  v.  He^er,  33  Ind.  " 
Gil;  Hereth  t>. Herchanta' Bank, 84  Ind.  aSO ;  Dohertr  p. Fen?, 88  Ind.  16;  Barker 
*.  Valentine,  10  Gray,  841;  Borden  n.  Clark,  26  Hlch.  410;  AiptnwaUp.  Hejer,  a 
Sandf.lSO;  Mabiov.  Johnion.S  HaD,S09;  Bylend  v.Brown,  2Head,  270;  Andrewi 
*.  Hart,  IT  Wli.  207. 

Bnt  see  cnHTO  Howard  e.  Kimball,  66  N.  Ca.  1T6;  Thiall  o.  Horton,  44  VL  886 

CobL  Fatten  ».  Qleuou,  106  Htu.  489;  DbtIi  «.  HcCraadj,  17  N.  Y,  280;  Ci^ 
x  BOtott,  16  Pa.  2B8.  —En. 
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On  the  29th  of  Karch,  1851,  an  attacbment  wm  iesaed  b 
pluntiff  beloT,  a^nst  the  laid  Lenber,  defendant,  and  < 
gnmishee,  to  April  tenn,  18&1,  No.  127,  in  Badsfaotion  < 
ment  above  stated ;  to  which  the  sheriff  mode  retnm  that,  o 
29,  1851,  he  attached  the  goods,  fte^  moneya,  righta,  and  credit*  of  the t 
defendant  in  the  hands  of  Christian  KieSer,  and  summoned  him  as  I 
garnishee,  and  informed  him  of  the  proceedings  hy  reading  the  vrit  to  I 
)iim  and  hj  giving  him  a  oopy.  | 

On  the  1st  of  May,  1S61,  the  note  in  question  was  di«iounted  by  the 
Lancaster  Savings  Institation,  a  corporation,  for  a  valuable  considers, 
tion,  and  without  notice.' 

LoNO,  J^  vas  of  opinion  that,  though  the  law  relating  to  commer- 
cial paper  protects  an  innocent  bolder  without  notice,  yet  in  this  case 
there  waa  legal  notice  to  the  Savings  InetitntioB  of  the  attachment. 
1  Story's  £q.  H  406,  406 ;  2  Vem.  162 ;  14  Serg.  *  R.  118,  opinion  of 
Dnnoan,  J. 

Judgment  was  entered  i^;ainst  the  garnishee,  to  which  error  was 


Ford,  with  whom  was  I/ightner,  for  the  garnishee  and  the  Savings 
Institution. 

f^anMiti,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered.  May  27, 1^ 

LowBis,  J.  C&re  is  to  be  taken  that  laws  of  general,  shall  not  be 
regarded  as  of  universsl,  application ;  and  this  caution  is  required  in 
relation  to  the  law  for  attaching  debts  in  execution,  and  declaring  that 
"all  debts"  so  attached  sbslt  remain  in  the  hands  of  the  garnishees  to 
answer  the  debt.  In  acts  of  assembly,  as  well  as  in  common  parlance, 
the  word  "all"  is  a  general  rather  than  a  universal  term,  and  is  to 
be  understood  in  one  sense  or  the  other,  according  to  the  demands  of 
sound  reason.  It  is  certainly  broad  enough  to  include  debts  due  by 
bills  of  exchange  and  promissory  notes ;  and  there  is  nothing  in  their 
nature  that  excludes  them  from  \\£  operation.  But  they  have  a  l^al 
quality  that  renders  the  hold  of  an  attachment  upon  them  very  un- 
certain. 

Unlike  all  other  property,  they  carry  their  whole  evidence  of  title  on 
their  face ;  and  the  law  assures  the  right  of  him  who  obtains  them  for 
ralnable  conitideration,  by  regular  indorsement,  and  without  actual 
notice  of  any  adverse  claim,  or  of  such  enspioions  circumstanoes  ai 
should  lead  to  inquiry.  To  hold  that  an  attachment  prevents  a  subse- 
quent bonajide  indorsee  for  value  from  acquiring  a  good  title  would 
be  almost  a  destruction  of  one  of  the  essential  characteristics  of  nego 

>  Tbe  rtatamnt  of  tbe  ease  ha*  been  illyhtly  sbbrtTisted.  —  Eb. 
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tUble  paper.  It  would  be  a  great  injary  to  penons  in  en_barraMed 
drcomBtaDOM  holding  such  paper ;  for  no  one  could  bay  it  from  them 
with  any  confidence  in  the  title.  Moreover,  it  wonld  present  the 
itrai^  result  that  the  more  bands  such  paper  had  passed  through, 
and  the  more  indorsers  there  were  on  it,  the  less  it  would  be  worth  in 
the  money  market ;  for  it  wonld  be  sabject  to  the  more  risks  of  attach-  _ 
ment.  0nder  such  views,  it  has  alwajy  been  held  that  an  attachment 
is  nnavailable  against  a  himajtde  bolder  for  valae  of  negotiable  paper, 
who  obtains  it  after  attachment,  before  maturity,  and  without  notice. 
Ludlow  V.  Bingham,'  Maine  Insurance  Co.  v.  Weeks,*  Enos  v.  Tattle,* 
Huft  V.  Miller,*  Hinsdill  v.  Safford,*  little  v.  Hale,'  Eunson  r.  Healy,'' 
Grant  v.  Shaw,'  Cnshman  v.  Haynes.* 

Tha  doctrine  of  implied  notice  by  liapendeiia  ia  totally  inapplicable -, 
to  such  cases,  and  is  everywhere  weakened  in  its  operation,  even  when  ' 
it  is  admitted  to  exisL  In  a  case  of  bankruptcy,  notice  may  be  im- , 
plied,  because  that  refers  to  the  general  cironmstances  of  a  previous ' 
holder,  into  which  a  purchaser  is  expected  to  inquire,  and  not  to  a 
special  fact,  like  an  attachment,  which  may  have  its  origin  in  any 
magistrate's  office  in  any  county  in  the  State, 

Certainly,  the  negotiation  of  auoh  paper  by  a  defendant  after  he  hf  p 
had  notice  of  the  attachment  is  a  fraud  npon  the  law ;  and  we  think  thil 
the  court  from  which  the  attachment  issoee  has  power  to  prevent  this 
by  requiring  the  instrument  to  be  placed  in  snob  custody  as  will  pm- 
vent  it  from  being  misapplied,  taking  care  that  it  shall  be  demanded 
at  maturity,  and  that  proper  notice  be  given  to  indorsers,  if  necessary; 
and  that  the  money,  if  pud,  shall  stand  in  place  of  the  note  or  Inll  to 
abide  the  event. 

Jiidfftnettt  reverted,  andjudffmentfor  defendant  bdow." 

>  4  DbUu,  4T.  *  T  Mm*-  iSi.  ■  8  Codd.  ST. 

•  7  Tef».  42.  •  11  Vt.  SOD.  •  11  Vt  482. 

1  S  Hu>.  82.  '  16  Mui.  344,  *  SO  Pick.  182. 

MPntt  B.  Barr,  5  Blia.  GO;/iir*  0.  W.  Td.  Co.,  6  Biu,  803;  Wlmton  c.  WmV 
Mat,  2S  Ala.  7t» ;  Bnoe  •>.  Tattle,  8  Cons.  8T ;  Mint  v.  Wait,  88  Oa.  18 ;  BibsmlH 
Bank  e.  BreTmoD,  62  Mibb.  MO  [lembU) ;  Cba«e  o.  Bearlei,  46  N.  H.  Gil  (nmtJc) ; 
Hnrraj  v.  L^lburn,  2  Johni.  Ch.  441  (MmUt) ;  Urti*Uj  ».  Diefcndorf,  48  How.  Pr 
aSl;  Leitch  v.  WcUb,  48  N.  T.  fiBG  itemhle);  Holbrook  a.  New  Jenej  Zinc  Co., 
67  N.  T.  616;  Stone  o.  Elliott,  11  Oh.  St.  262;  Howe  o.  Hartneii,  11  Oh.  St.  441); 
Lndlow  r.  Bingham,  4  EMI.  47;  Hille.  Kn>ft,2SPa.  IBS;  Diunond d.  Lawmice  Co , 
t7  Pa.  868 ;  Dajr  v.  Zimmerraan,  BB  Pa.  72 ;  Board  n.  Tezaa  B.B.,  46  Tex.  818 ; 
BiotdiS  ».  Saflord,  11  VL  809;  Little  ■>.  Hale,  II  T(.  482;  Kellogg  c.  fancbw, 
U  Wb.  21  (lembU],  aecord. 

Somerrille  v.  Brown,  6  Gilt,  SBO,  oMfro. 

Bee  Jerrli  v.  White,  T  Ves.  413;  Bood  ■>.  Alton,  1  Bnm.  412. 

8m  alM  Hlnell  v.  Bead,  26  AU.  7SD;  Nat,  Bank  t>.  Tarn,  90  Wd.  88.— Bb. 
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'     '  .     r         FIELDkN  v.  LAHENS. 
;    la  THB  CocBT  or  Appsalb,  Nsw  Yobk,  Sbptbubbb,  1897. 

■  ■'■'■V    [S^Krted  in  2  AbbiiietDmMint  a/ tit  Court  of  A]^imU.  in.] 
^Thokab  FiBusir  and  otbw  aaed  Pierre  Franpois  LaheDS  aod 

Mihen,  in  the  Superior  Court  of  the  city  of  New  York,  on  October  21, 
1844.  The  complaint  was  against  the  defenduita,  ae  alleged  indorsem 
',  of  three  protniBSory  notes,  all  dated  Maj  25, 1844,  two  of  tfaem  paj-l 
^ble  at  ninety  days,  and  odo  at  sixty  days  from  date :  one  for  fourteen 
J  tfaouaand  dollars,  one  for  thirteen  thoosand  five  hundred  dollars,  and 
the  third   for  twenty^one  thousand  two  hundred  and  twenty-one 

...'dollars  and  forty-three  cents,  making  in  all  forty-eight  thousand  seven 
hundred  and  twenty-one  dollars  and  forty-three  cents.  They  were  in  I 
-#he  common  form,  signed  by  Alexander  Caselli,  as  maker,  ind  indorsedj 
Vith  the  name  of  J.  Labens,  to.  ' 

The  defendant,  Louis  Emile  Labena,  appeared  by  one  attorney,  and) 
the  defendants,  Pierre  Fran9oi8  Lahens  and  Edward  Ernest  I^hensj 
by  another,  and  put  ia  separate  pleas  of  tiie  general  issue ;  and  tbsj 
oanse  was  referred  to  three  referees,  who  upon  the  trial,  which  oom- 
Qienced  February  4, 1858,  nonsuited  the  plaintiffs.' 
;-  The  referees  found,  first,  that  at  the  time  of  the  making  of  and  in- 
dorsing of  the  promissory  notes  in  the  declaration  in  this  action  set 
forth,  Joshua  Fielden,  John  Elelden,  James  Fielden,  Thomas  Fielden, 
'  Daniel  Campbell,  and  William  C.  Pickersgill  were  copartners  in  trade 
under  the  respective  firms  of  Fielden  Brothers  &  Co.,  at  the  city  of  ■ 
lirerpool  in  England,  and  of  W.  C.  Pickersgill  A  Co.,  at  the  city  of 
New  York ;  that  the  said  Joshua  Fielden,  John  Fielden,  and  James 
Fielden  hare  since  depurted  this  life,  and  that  the  said  Thomas 
*  Fielden,  Daniel  Campbell,  and  W.  C  Pickersgill  have  survived  them ; 
also,  that  at  the  time  of  the  makihg  and  indorsing  of  the  said  prom- 
issory notes,  Pierre  Fran9ois  Lahens,  Edward  Ernest  Lahens,  Edward 

-  •  Gandard,  and  Louis  Emile  Lahens  were  copartners  in  mercantile  bngi- 
ness  at  Havre  in  France,  and  at  the  city  of  New  York,  respectively, 
under  the  firm  of  J.  Lahens  A  Co. ;  that  the  said  Louis  Emile  Lahens 
was  the  only  one  of  said  copartners  then  residing  in  the  city  of  New 
York  or  in  the  United  States ;  that  the  Bdid  Edward  Gandard  baa 
since  departed  this  life,  and  that  the  defendants  in  this  notion  have 
■urvived  him. 

Second,  that  the  indorsements  of  the  name  of  J.  Lahens  &  Co.  upon 
the  said  promissory  notes  were  made  and  executed  in  the  city  of  New 

■  A  portion  of  the  cue  reladng  to  qoettloBi  of  practice  hai  bwn  omitted.— Bi> 
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Tork  by  the  defendant,  Louis  Emile  Lahens,  one  of  the  members  o9 
■ud  firm,  and  delivered  by  faim  to  Alexander  Caselli,  the  maker  of  thq| 
t^d  notes,  in  stud  dty,  for  the  accommodation  of  said  Alexander' 
Caselli,  and  that  no  oonnderation  was  reoeiTed  by  the  sud  J.  Lahena; 
A)  Co.  for  the  same.  Q 

Third,  that  the  notes  so  indorsed  were  delivered  by  tba  said 
Alexander  Caaelli,  the  maker  thereof,  to  the  said  firm  of  W.  C.  Pick 
er^pll  &  Co.,  at  the  said  dty  of  New  Tork. 

Fourth,  that  the  said  W.  C.  Pickersgill  A  Co.,  by  the  faot  of  snoh 
poBseeaion  and  delivery  of  the  said  notes  to  them  by  the  maker  thereof 
after  the  same  had  been  so  indorsed  \rith  the  name  of  said  J.  Lahens 
A  Co.,  had  Dottoa  that  the  said  J.  Lahens  &  Co.  had  received  no  ralne 
therefor,  and  that  the  said  indorsements  were  made  for  the  benefit 
and  accommodation  of  the  maker  of  the  said  notes. 

Hfth,  that  the  plaintifFs  had  failed  to  prove  the  joint  liability  of 
the  defendants.  They  further  reported  that,  npon  the  said  faots  so 
found  as  a  conclusion  of  law,  the  plaistifEs  having  so  failed'to  prove  a 
joint  liability  of  all  the  defendants,  cannot  recover  in  this  action  against 
the  said  defendants,  or  agunst  any  or  either  of  them. 

The  jadgment  entered  upon  the  report  of  the  referees  was  affirmed 
,  by  the  Superior  Court  at  general  term.     9  Bosw.  4S6.    PluntiSi 
appealed. 

Jeremiah  Zarocgue,  for  pbuntifFs,  appellants. 

VharUa  ffConor^  for  the  respondents,  P.  F.  and  £.  E.  Lahens,— 
as  to  the  merits,  —  eited  and  commented  on  Fanners'  Bank  of  Kent «. 
Butchers'  <&  Drovers'  Bank,'  New  York  Fire  Ins.  Co.  v.  Bennett,* 
Bank  of  Rochester  v.  Bowen,*  Foot  v.  Sabin,*  Laverty  ».  Burr,*  Boyd 
V.  Plumb,'  Stall  v.  Catskill  Bank,^  Bank  of  Vergennes  r.  Cameron,* 
Bank  of  Genesee  v.  Patchin  Bank,*  Vallett  v.  Parker."* 

J.  M.  Pabicbb,  J.  [After  stating  the  facta.]  The  first  question 
considered  and  decided  by  the  referees,  as  their  report  shows,  was : 
whether  the  firm  of  J.  liShena  &  Co.  were  liable  upon  the  indorsements. 

The  facts  found,  bearing  upon  the  first  question,  are  that  the  firm  of 
J.  Lahens  tc  Co.  was  a  mercantile  firm  ;  that  Louis  Emile  Lahens,  one 
of  the  copartners,  made  the  indorsements  in  the  name  of  the  firm,  for 
the  accommodation  of  the  maker,  without  consideration  to  the  firm ; 
tiiat  the  plaintiffs  received  the  notes  bo  indorsed  from  the  hands  of ; 
the  maker,  and  that  by  the  faot  of  their  so  receiving  them  they  had '. 
knowledge  that  the  firm  of  J.  Lahens  Sb  Co.  had  received  no  value  j^ 

I  16  N.  T.  1S6.  ■  5  Conn.  580.  *  T  Wand.  159. 

*  IB  Johni.  leS.  *  1  Wend.  62a  *  7  Wend.  810. 

T  18  Wend.  476  *  T  Bwb.  14S.  *  18  H.  T.  81ft;  a.  o.  19  N.  T  8U 
■  ft  Wend.  022. 
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theretor,  and  that  the  indonementa  were  made  for  tii«  maker's  aooom- 
modadon. 

These  facts  andoubtedly  warrant  the  oonolasioo  of  law  that  the  firm 
was  not  liable  apon  the  indorsement.  ^ 

The  principle  of  the  cases  is  that,  inasmnch  aa  it  is  no  part  of  the  T 
bnainen  of  a  meroantile  firm  to  make  or  indorse  notes,  as  a  finn,  for 
tiiird  persons,  there  is  no  implied  authority  for  one  member  to  indorse  , 
or  affix  the  name  of  the  firm  to  negotiable  paper,  in  which  the  pa^tnel^ 
ship  has  no  interest,  for  auch  porpose,  and  that  the  holder  of  buA   i 
paper  so  indorsed,  who  takes  it  with  notioe  that  the  indorsement  was   ' 
made  for  the  sooommodation  of  the  maker,  cannot  hold  the  firm  liaUe 
upon  it.    Stall  v.  Catskill  Bank,'  Bank  of  Rocbeater  v.  Bowen,*  Joyoe 
ff.  Williams,*  Gaaeeroort  «,  Williams,*  Anstin  «.  Yandflrmark.*  ^ 

The  finding  that  the  plaintiffs  had  notioo  of  the  fact  that  the  in 
doraemeuta  were  mere  accommodation  indorsements,  it  is  insisted  by 
die  pluntifiT'e  coansel,  is  bat  »  oonclnsion  of  law,  and  not  a  finding  of 
fact,  and  ta  therefore  open  to  examination.  Inasmnch  as  the  fact  of 
notice  is  based  npon  the  facts  of  the  possession  of  the  notes  by  the 
maker,  and  his  delivery  of  them,  bearing  the  indorsement  of  J.  Lahens 
A  Co^  to  the  plaintiSe,  thereby  naing  them  for  bis  own  benefit,  the 
qnestion  of  the  legal  sufficienoy  of  such  facts  to  constitute  notice  to 
the  plaintids  is  nndoubtedly  involved  in  the  finding.  Treating  it, 
therefore,  as  a  conclnsioD  of  law,  from  the  facta  diatinctly  found  and 
necessarily  inferred,  I  tbink  tbe  referees  right  in  their  conclusions. 

It  was  said  by  the  Chancellor,  in  Stall  v.  Catakill  Bank,'  "If  the  drawer 
of  a  note  carries  lE  to  a  bank  to  get  it  discounted  on  his  own  account, 
or  transfers  it  to  a  third  person,  with  the  name  of  a  firm  indorsed 
thereon,  the  transaction  on  its  face  shows  that  it  ia  a  mere  accommo- 
dation indorflement,  or  the  note  would  not  be  in  the  hands  of  the 
drawer;  and  the  hank,  or  person  who  receives  it  from  tbe  drawer, 
being  thus  chargeable  with  notice  that  the  firm  are  mere  auretiea  of 
the  drawer,  and  that  it  has  not  passed  throngh  their  bands  in  the 
ordinary  coarse  of  partnerahip  bnainesa,  the  members  of  the  firm  who 
have  been  made  sureties  without  their  consent  are  not  liable  to  snch 
bolder  of  the  note." 

This  statement  of  the  rale  is,  I  think,  substantially  correct.  The 
note  being  held  by  the  maker^  and  pnt  into  circnlation  by  him,  in  his 
own  business,  and  for  his  own  advanti^e,  is  evidence  to  tho  party 
taking  it  that  whatever  indorsements  may  be  npon  it  were  made  for 
the  maker's  benefit,  and  not  in  the  ordinary  course  of  buaineaa  ;  for,  in 
tbe  ordinary  coarse  of  badness,  it  wonld  have  passed  from  the  maker 
*  T  Wend.  168.  '  14  Wend.  141 
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to  the  p&yee  and  indoreer.  The  party  receiving  it,  therefore,  from  the 
maker,  to  paTroent  of  the  maker's  debts,  asaumea  the  risk  of  being  able 
to  show  that  the  indorsemeiit  vas  in  the  naual  conrse  of  business,  and 
that  the  partners  all  ooDseoted  to  the  act  of  the  one  who  made  the 
indoreement.  Ab  betweeo  the  firm  and  the  holder  of  the  paper,  thia 
Is  bnt  a  reasonable  rule.  The  partnen  are  liable  to  a  bona  Jide  holder 
without  notice  in  such  ease,  only  beoanse  he  has  the  right  to  presonie 
that  the  indorsement  was  made  in  the  DSoal  oonrse  of  the  partnership 
bosiness,  and  therefore  within  the  scope  of  the  anthority  of  the  indi- 
vidnal  member  of  the  firm  who  made  it.  But  when  the  circumstancca 
are  each  as  to  inform  the  holder  of  the  fact  that  the  indorsement  was 
not  made  in  the  course  of  the  partnership  banness,  snob  presumption 
is  flxoladed ;  and  it  would  be  inequitable  as  well  as  illegal,  as  between 
the  firm  and  the  holder,  for  the  court  to  presume  tbe  assent  of  the 
firm  in  favor  of  the  holder  thus  notified.  Austin  v.  VaDdermurk,* 
Bank  of  YergenDes  v.  Cameron.* 

Tbe  finding  that  the  plfuntiffs  had  mitioe  that  the  indorsements 
were  for  Caselli's  accommodation  being  warranted,  it  follows  that  no 
judgment  could  be  rendered  upon  them  against  the  members  of  the 
firm  other  than  Louis  Emile  Lahens. 

A  majority  of  the  judges  concurred.* 

>  4  BUI,  269,  262.  >  7  Bub.  143. 

*  SaTiDgi  Bank  n.  Pannalee  (D.  S.  Sap.  Ct,  DecMobw,  1&T7),  6  Beporier,  Sb, 
Lemolne  v.  Bsok  of  N.  America,  8  DUL  44 ;  Wallace  •.  Branch  Bank,  1  Ala. 
666;  MaaldiDP.  Branch  Bank,  2  AU.G02;  Saltmartb  r.  P.&  M.Bank,  14  Ala.  088; 
Carilile  t.  Hill,  16  Ala.  898;  Noble  ■>.  WaUer,  82  Ala.  460;  Hendrie  a.  Berkowits, 
37  Cal.  113 ;  Crane  p.  Trudeau,  IS  U.  An.  807 ;  Bloom  p.  Balm,  6S  Miw.  2t 
(mntb) ;  Stall  r.  CaUkill  Bank,  18  Wend.  466  Immblt) ;  Anttin  v.  Vandennark,  4  Hill, 
269  irnmbU) ;  FoweU  v.  Water*,  8  Cow.  688,  SB9  (wnUt) ;  Bank  v-Vergennei,  7  Barb. 
148 ;  Brwin  v.  Shaffer,  9  Oh.  St.  48;  PaAe  v.  Smith,  4  W.  &  8.  287 ;  Tanner  ■. 
Hall,  1  Barr,  417 ;  Cooper  s.  HcClnrkan,  S2  Pa.  80 ;  Bnnyan  a.Reed,  6Fa.  L.  J-439; 
If  nlliton'a  Estate,  68  Pa.  212 ;  Lowe  e.  Biwell,  76  Pa.  469 ;  Mooreliead  v.  Gllmore, 
TT  Pa.  118  {ttmbU);  OTerton  d.  Hardin,  6  Coldw.  Blb.aeeard. 

Cont.  Wait  v.  Thayer,  118  Mau.  473. 

One  of  the  two  pointt  decided  in  the  principal  caae,  namelj,  that  a  person  wtw 
ncetret  tbe  obligation  of  a  partnenhip,  oitenaiblj  gfiven  hj  waj  of  accommodation 
or  guarantee,  takea  it  at  tlie  peril  of  proTlng  that  itwa4  made  with  the  authority,  ex> 
picai  or  implied,  of  all  Ilie  member*  of  the  firm  li  illnttratad  hj  the  following  can*, 
bi  addition  to  thoM  already  dted :  New  Tork  Cu.  d.  Bennett,  6  Conn.  680 ;  Cheno- 
with  r.  Chambertin,  S  B.  Hon.  60 ;  Darling  o.  March,  22  He.  184 ;  Sweetier  v.  French. 
S  Cnh.  SOS;  Andrewi  v.  Planter*'  Bank,  16  Ml**.  198 ;  Laogan  >.  Hewelt,  21  HImi. 
131 ;  Foot  p.  Sabin,  19  John*.  164 ;  LaTertj  v.  Burr,  1  Wa»d.  629 ;  Bank  of  Rochea- 
tar  V.  Bowen,  7  Wend.  168;  Boyd  f.  Pliunb,  7  Wend.  809;  GaneeToottD.  Williama, 
14  Wend.  13S ;  Joyce  ■.  WiUiaDu,  14  Wend.  141 ;  Tenneteee  Bank  b,  Saflararr*,  8 
Bomph.  697.  See  to  tbe  tame  effect  Farmer*'  Bank  n.  Troy  Bank,  1  Dong.  (hQch.) 
167.  — Bi>. 
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THE   CENTRAL    BANE    OF    BROOELTK,    RBftpOMDXSi,   9. 

BARNABAS  HAHMETT  asd  Othkb,  Apfxllartb. 

Iir  TB>  CoUBT  or  Apfeai^,  Nxw  York,  Apbil  19,  Novbkbbb  1% 

J  872. 

{Rtperitd  in  GO  iVm  York  Bxparta,  169.] 

Apfsai.  from  the  judgment  of  the  general  term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  &  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  action  ia  bronght  upon  a  bill  of  exchange,  drawn  hj  the  de-', 
fendants  on  and  accepted  by  Balch  &:  Co.,  payable  to  the  order  of  the  ■ 
plaintiff,  dated  October  31,  1868,  at  fonr  montha.  1 

Balcb  &  Co.  were  indebted  to  the  defendants,  and  the  defendants' 
drew  the  draft,  and  [Balch  &  Co.  aooepted  and?]  delivered  it  to  the 
defendants  on  account  of  such  indebtedness,  and  for  the  purpose  of ! 
enabling  the  defendants  to  have  it  disoouated  for  their  own  benefit      I 

The  defendants  failing  to  get  it  discounted,  Balch  &  Co.  gave  defend- ' 
aots  another  acceptance  for  the  same  amount,  and  [the  defendants?] 
with  instructions  to  have  it  cancelled  surrendered  this  one  to  them. 

Instead  of  doing  this,  Balch  ft  Co.  presented  it  to  plaintiff  for  dis- 
oonnt  to  procure  funds  to  pay  a  note  previonsly  discounted  by  tJie 
bank  for  them.  , 

The  bank  disconnted  the  bill,  passed  the  proceeds  to  the  credit  ofj 
Balch  dc  Co.,  and  out  of  the  moneys  paid  the  note  it  had,  ' 

John  C.  Dimmick,  for  the  appellants,  To  constitute  a  bona  Jida 
holder  of  commercial  paper,  it  must  be  purchased  of  one  either  own- 
Ing  or  apparently  the  owner  of  what  he  proposes  to  selL  Belmont 
Branch  Bank  n.  Hoge,'  Hoge  v.  Lansing.* 

J.  0.  Bergen,  for  the  respondent.  If  the  bank  had  paper  of  Mr. 
Balch  lying  over,  and  it  was  taken  up  by  thia  bill  of  esohange,  that 
would  be  no  defence.  Albany  L.  J^  Oot.  29, 1870,  p,  S27 ;  84  N.  T. 
247 ;  40  N.  T.  467. 

Pbb  Cubiam.  The  plaintiff  claims  to  recover  as  a  honajide  holda 
for  value  of  the  bill  in  suit.  A  bona  fide  holder  of  negotiable  paper 
is  one  who  has  acquired  the  title  good  faith  for  a  valuable  consider- 
ation from  one  capable  of  transferring  it,  or  from  one  in  poaaeauon  of 
the  paper  with  an  apparent  right  to  transfer  it,  and  witliont  notice  of 
any  deleot  in  his  li  tie  or  right  to  transfer. "  One  who  obtuns  the  tran» 
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fer  of  negotiable  paper  before  matarity,  and  for  fall  value,  without 
notice  of  any  defect  in  tbe  title  of  the  apparent  owner,  aoqaires  and 
has  all  the  rights  of  a  bonajtde  holder,  by  title  derived  from  the  actual 
owner.  Belmont  Branch  Bank  v.  Hoge.*  The  poBseasion  of  a  bill  or 
note  payable  to  bearer,  or  in<1orted  in  blank  by  one  not  a.  party  to  the 
instrament,  is  presumptive  evidenoe  of  ownership.  But  a  possession 
of  such  an  instrument  by  a  party  to  it  only  authorizes  a  presumptioc 
of  snoh  rights  and  obligations  of  the  several  parties  as  are  indicated 
by  tbe  paper  itsell  The  actual  relations  to  each  other  of  the  several 
parties  to  the  instrument  are  presumed  to  be  precisely  such  as  the  law 
declares,  in  the  absence  of  any  special  circumstance  to  take  the  in- 
strument oat  of  the  general  rule,  and  vary  the  liabiUties  of  the  parties 
as  between  each  other. 

An  individual  negotiating  for  the  purchase  of  a  bill  or  note  from 
one  haviug  it  in  possession,  and  whose  name  appears  upon  it,  must 
assume  that  the  title  of  the  holder,  as  well  as  the  liability  of  all  the 
parties,  is  precisely  that  indicated  by  the  inatrnment ;  that  is,  lie  can- 
not assnme  that  the  person  in  possession  has  any  other  or  different 
rights,  or  that  the  liability  of  the  parties  is  other  or  different 
from  that  which  the  law  would  imply  from  the  form  and  character  of 
the  instrument.  Hoge  v.  Lansing.'  The  plaintiff  acquired  the  title  to 
the  bill  from  Balch  &  Co.,  the  drawees  and  acceptors,  the  persons) 
primarily  liable  for  the  payment  of  the  debt.  It  could  only,  in  the ! 
ordinary  course  of  business,  aad  according  to  meroantiJe  usage,  have  ; 
been  in  tbe  possession  of  the  transferrer  either  for  ac-ceptance  or  after  i 
it  had  been  paid,  and  in  neither  case  would  they  have  had  the  right  to 
transfer  it.  In  the  fii'st  case,  they  would  have  had  posseesion  of  it  for  ' 
a  special  purpose,  and  not  as  owners,  and  in  the  latter  it  would  have 
become  fanctui  officio,  and  not  capable  of  being  again  put  in  circula- 
aon.  There  was  no  apparent  ownership  in  Batch  &  Co.,  or  presnmp^ 
lave  right  to  transfer  the  bill  to  the  plaintiff. 

If  the  paper  had  been  made  for  the  accommodation  of  the  drawees, 
uid  to  be  used  by  them,  that  fact  sboald  have  been  proved. 

The  law  will  not  presume  the  paper  to  have  been  made  except  in 
the  ordinary  conrse  of  business,  and  according  to  commercial  usage. 

The  judgment  must  be  revei-sed  and  a  new  trial  granted,  oosta  to 
abide  the  event. 

All  ooncnr,  except  Peckbak,  J.,  dissenting. 

Judfftnmt  reversed.' 

ISSN  T  05.  •86N.T.U6. 
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■idd,  pp.  13T,  128 :  "  A  bOI  or  note  wUeh  ItM  bam  onca  In  dnnlatlmt,  orerdiu,  ud 
eomlitg  from  the  tuuids  of  tha  kcoeptor  or  rnkker  ta  premmad  to  be  extlnpti«bed.L. 
B7IM  on  Bill*,  180  i  HeOee  v.  Prontj,  9  Met  KM.  Thii  U  bacuiae  it  wm  tba  dvtfH 
of  tha  inakaroi  «ccepwr  to  take  it  np  whan  It  fell  due,  and  tberefora  tt  U  faliUl 
infenbla  from  hU  poMeuton  of  It,  after  that  time,  that  it  hu  fulfiUed  iti  olto|| 
But  before  it  hu  fallen  due,  the  loaker  of  a  [Kroniiaorj  note  ii  under  no  Dbligattd4i 
to  take  It  np,  and  the  rewon  fkll*  for  pretomlng  it*  extingniabment  from  Ilia  ttwiti 
naTlng  it  in  hii  poneHkm."  Sea  alao  Atienlioron^  v.  Mackenate,  ii^,  B13,  MiM 
a.  1.  —  So.  t 

A  perton  nho  adTancai  money  to  another  In  eondderaUoa  of  the  latter'*  proMlM 
to  tramfer  to  him  certain  ipecifled  negotiable  aeeuritiea  not  yet  in  tha  ponenhai  of 
tba  promiaor  will  not  acqnire,  by  a  anbaeqaent  detlTery  to  himielf  of  the  tecaritlaa,  . 
the  righu  of  a  bona  J^  pnrcbaaer.  MnUer  v.  Pondlr,  66  N.  T.  836  {taUt).  See  . 
aiaoTaftit.  Chapman,  EON. T. 446;  Brownaoa  f.  Chapman, 68 IT. T. 626.  SimUari/,'* 
one  who  pnrcbaaea  gooda  from  an  InioiTant  or  fraDdaknt  rendee,  and  payi  the, 
purcbaie  price  before  the  goodi  or  other  uhIicm  of  ownenhlp  bare  come  to  the  poa-! , 
Maaion  of  inch  vendM,  will  not  aoqnire,  by  a  inbaaqnent  delWeiy  of  the  gooda  to^ , 
hlmaelf,  the  right*  of  a  iou  fii»  pnrcbaaer.  Barnard  e.  Campbell,  GS  N.  T.  468;^ 
5S  IT.  T.  78,  a.  0.  (orermllng  Fenby  v.  Fritcbard,  2  Sandf.  161).  Bee  alao  Roger  k 
Comptoir  d'Eacompte,  L.  K.  2  F.  C.  898.  ,. 

!■  all  tbeae  caaes,  the  pnrchaaar  adTanoea  hia  nunej',  not  in  relianoe  npon  Ihi 
apparent  ownerahip  of  bia  tmniferrer,  but  in  raliaaee  upon  tlia  Utter'a  promlaei  and 
repraaentatlona.    But  aee  Leaak  r.  Scott,  9  Q.  B.  D.  87S,  onlni.  —  En. 


Tba  eaaei,  Millar  k.  CraTton,  S  Tb.  *  C.  800,  and  Hntlon  v.  TonnK,  88  Ha.  lit 
aliicb  propatt;  belong  In  thla  aactloo,  win  be  fonad  In  tba  Appendix  to  tbl*  TfltaBi 
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SECTION  V. 
Ottrdiut  or  DUhonored 


Lt  THx  Knrs's  Bssoh,  Fsbbuabt  6,  1789.   : 

\Stpiirfd  in  8  r«rm  AfMrti,  80.J  "fif*"*^  * 

This  wu  tn  action  by  the  indorsee  of  a  promissory  note  agunst  tlwf 
maker.  \ 

mie  plaioUS,  at  the  trial  before  Lord  Keayon  at  tlis  Uat  aitUnga  at 
Qnildhall,  rested  hia  case  upon  the  proof  of  the  maker's  and  payee's 
handwriting.  The  note  appeared  upon  the  face  of  it  to  havs  bQea\ 
drawn  on  the  6th  of  Ootobert  1788,  payable  to  Sandal  or  order,  and  I 
to  hare  become  Jna  t.hn  18th  of  yovembe^:  it  had  Sandal's  indorse- 1 
ment  npon  iL  pid  ^i«d  hean  noted  for  non-paTment.  Wberenpon  thef 
defendant's  counsel  offered  to  prove  these  faots :  that  Sandal,  having 
indorsed  it  in  blank,  delivered  it  to  Taddy,  by  whom  it  had  been 
noted  for  non-payment;  that,  on  the  6th  of  December,  Sandal, hav-1 
ing  been  paid  by  the  defendant,  the  maker  of  the  note,  took  it  np  from  I 
Taddy,  and  afterwards,  without  the  knowledge  or  consent  o'  the  de-l 
fendnnt,  negotiated  it  to  the  plaintiff.  But  his  lordship  being  oil 
opinion  that,  unless  knowledge  waa  luronght  home  to  this  plaintiff^  it 
wonld  make  no  difference  between  these  parties,  r^eoted  the  evidence, 
and  the  plaintiff  had  a  verdict. 

Xe  Mesvrier  moved  in  this  term  for  a  mle  to  ahow  canae  why  there 
should  not  be  a  new  trial,  in  order  to  let  the  defendant  into  proof  ot 
the  above  faou ;  and  rated  a  case  of  Banks  o.  Colwell,  at  Launoestoa 
spring  assizes,  1788,  before  Mr.  JasUoe  Bnller.  This  was  an  actios 
hy  the  indonee  of  a  promisaory  note,  payable  on  demand  ^^nst  the 
niaker.  The  defendant  there  was  admitted  to  give  evidence  that  the 
note  had  been  indorsed  to  the  plaintiff  a  year  and  a  half  afterwards ; 
and  to  impeach  the  oonstderation  by  showing  that  it  had  originally 
been  given  for  smuggled  goods,  and  that  payments  had  been  made 
npon  it  at  several  times.  But,  though  no  privity  was  brought  home  to 
the  plaintiff,  Mr,  Jnstioe  Bnller  was  olearly  of  opinion  that  he  ought  tc 
be  nonsoited ;  for  he  said  it  had  been  repeatedly  ruled  at  Guildhall 
that  wherever  it  appears  that  a  Inll  or  note  has  been  indorsed  over 
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■ome  time  aft«r  it  ie  dne,  irbioh  ia  out  of  the  nsnal  conne  of  trade,  thit 
etrcnmatanoe  throws  sQoh  a  snapidon  upon  it  that  the  indonee  moBt 
take  it  npon  the  credit  of  the  indorser,  sod  mnst  Stand  in  the  sitnation 
of  the  person  to  vhom  it  was  paTable ;  and  here  it  appeared  that 
the  oonsideration  was  illegal.  Therefore,  he  nonsuited  the  plainUff'. 
The  prinoiple  of  that  case  oannot  be  distingniBhed  from  the  present;, 
according  to  which  the  pluntifiE  mnat  stand  in  the  situation  of  Sandal 
with  respect  to  the  '^ifendant,  and  oonseqaently  was  not  entitled  to 
recover. 

M-skine  now  showed  oanse,  contending  that  there  was  no  evidence 
offered  to  show  that  the  plaintiff  knew  the  note  to  bare  been  aatiafied ; 
ndtber  was  there  any  circumstance  attending  it,  which  might  reason- 
ably lead  a  pradent  man  to  anspeot  that  it  had :  one  or  other  of  which 
was  esseDtially  necessary  to  disqualify  the  pluntiff  from  maintain- 
ing his  aotioD.  For  he  had  pud  a  valuable  consideration  for  tiie  note 
to  the  original  payee,  in  whose  hands  it  might  properly  be  supposed 
to  be.  And  this  objeodon  does  not  lie  in  the  defendant's  month, 
■whose  negligence  in  not  taking  op  the  bill,  when  he  satisfied  Sandal, 
liad  left  it  in  the  power  of  the  latter  to  deceive  an  innocent  third 
^rson. 

Le  Sfetvrier  ttdA,  in  addition  to  hia  former  argument,  that  then 
w»8  a  reasonable  ground  of  snapidon  on  the  face  of  the  note ;  for  ttf 
plaintiff  received  it  after  it  was  due,  when  it  appeared  to  have  been 
noted. 

Lord  KsiTToir,  C.  J.    I  think  this  matter  ottght  to  be  further  iid 

;  quired  into.    It  did  not  strike  me  at  the  triaj  that  there  was  this  sa> 

'  pidoHS  cironmstance  on  the  face  of  the  note ;   for,  if  it  appeared  ti 

have  been  noted  for  non-payment  at  the  time  the  plaintiff  received  if, 

diat  ODght  to  have  awakened  hU  suspicion,  and  led  him  to  mals 

farther  inquiries  into  the  goodness  of  the  note.  [] 

Ashhurst,  J.  I  think  the  rule  laid  down  by  my  brother  Buller,  inT 
the  ease  in  Cornwall,  !a  averyaafe  and  proper  one  :  that  where  a  note] 
is  overdue,  that  alone  is  auch  a  auepidous  oircnmstanee  as  makes  iti 
incumbent  on  the  party  receiving  it  to  satisfy  himself  that  it  is  a  goodi 
one,  otherwiae  much  misohief  might  arise.  J 

BvixER,  J.  There  ia  this  distinction  between  billa  indorsed  before 
and  after  they  become  due.  If  a  note  indorsed  be  not  due  at  the  time, 
it  carries  no  suspicion  whatever  on  the  ftoe  of  it,  and  the  party  re- 
ceives it  on  his  own  intrinuo  oredit.  But  if  it  ia  overdne,  thot^^  I 
do  not  aay  that  by  law  it  ia  not  negotiable,  yet  certainly  it  ia  out  of 
the  common  course  of  dealing,  and  does  |^ve  rise  to  suspicion.  Still 
stronger  ought  that  suspicion  to  be,  when  it  appears  on  the  face  of  the 
Bite  to  have  been  noted  for  non-payment,  whioh  was  the  case  here 
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But  generally,  when  a  note  is  Ane,  the  party  receiving  it  talces  !t  on 
the  credit  of  the  peraon  who  givee  it  to  him.  tTpon  this  groand  it 
was  that  in  tlie  case  in  Cornwall  I  held  that  the  defendant,  who  waa 
the  maker,  was  entitled  to  set  up  the  same  defence  that  he  might  hava 
done  against  the  original  payee  ;  and  the  same  doctrine  has  been  often 
mied  at  Gnildhall.  A  fair  indorsee  can  never  be  injured  by  this  rule; 
for,  if  the  transaction  be  a  fair  one,  he  will  still  be  entitled  to  recover.  ' 
Bnt  it  may  be  a  asefnl  rule  to  detect  frand  whenever  that  has  been 
practised.  [Upon  I^ord  Eenyon's  appearing  to  dissent  from  the  gen- 
erality of  the  doctrine  held  by  Mr.  Justice  Bailer,  he  proceeded  to 
observe :  ]  My  Lord  thinks  I  have  gone  rather  too  far  in  something  that 

I  I  have  stud,  bnt  it  is  to  be  observed  that  I  am  speaking  of  cases  where 
the  note  has  been  indorsed  after  it  became  due,  when  I  consider  it  as  » 
note  newly  drawn  by  the  person  indorsing  it. 

LoBD  'KsTXTOS,  C.  J.  I  ^roe  with  that,  with  the  addition  of  this 
cironm stance,  that  it  appears  on  the  face  of  the  note  to  have  been 
dishonored,  or  if  knowledge  can  be  brought  home  to  the  indorsee 
that  it  had  been  so.  Bnt  I  shonld  think  otherwise,  if  no  notice  can  be 
fixed  on  the  party ;  at  least,  I  am  not  prepared  to  go  that  length  at 
present 
'  Gbosk,  J.    If  collnslon  should  be  proved  between  the  defendant 

'  and  Sandal,  then  the  former  will  not  be  entitled  to  set  up  this  objec- 
tion. But  at  present  I  am  of  opinion  that  a  new  trial  ought  to  be 
granted.  Jtule  abiolute?- 

>  It  U  now  well  leniod  that,  while  in  general  the  legal  title  to  a  UU  or  note 
contlnaes  suignsble  mfler  dlihonor,  the  trmiuferrar  can  neTerlheleM  give  no  greater 
Intereit  tbui  fae  binueU  hai  in  Ihe  paper  to  hit  traniferee.  Accordingljr,  aoj  defentw 
that'  would  hare  been  Talld  In  ea  acdoa  on  m  bill  or  note  by  the  transferrer  U 
•qtuU;  valid  againat  the  trsniferee  of  inch  paper,  e.  g.:  — 

f  ATVBHT.  Ootdon  e.  Wanier,  21  Cal.  TT ;  Elgin  d.  Hill,  11  Cat.  372 ;  Csppi  t> 
Gorham,  14  IIL  108 ;  HcLaIn  ir.  Lohr,  2&  111.  507 ;  Batei  b.  Kemp,  12  Iowa,  99  ;  Kun 
V.  Holbrook,  18  Iowa,  G62 ;  Schntter  d.  Harden,  34  Iowa,  lai ;  Davii  v.  Bradley, 
2fl  La.  An.  ESC;  Hatch  v.  Dennis,  10  Me.  %\i ;  Gold  d.  Eddy,  1  Maai.  1 ;  Baker  d, 
WbeatOD,  6  Man.  506 ;  Potter  v.  Tyler,  2  Met  58 ;  American  Banic  v.  Jonneis,  2  Met. 
368;  Macka;  s.  Hoihuid,  4  Met  69;  Shipp  v.  Stacker,  8  Mo.  145;  Kellogg  v. 
Bobnaake,  56Mo.  136;  LItllen.  Cooper,  S  Stock.  221 ;  Merrick  c.  Bntier,  2 Lang.  103; 
Reakert  c.  Banford,  6  W.  A  S.  101 ;  Tenj  o.  Mayi,  2  Ball.  S54  (tmhU) ;  Miller  «. 
Bingham,  29  Vt.  82;  Dunbar  v.  Hamesberger,  12  Wia.  S73. 

FuOD.  Taylor  v.  Mather,  8  T.  R.  83  n. ;  Tinaon  b.  Franda,  1  Camp.  19; 
CoghliD  c.  May,  17  Cal.  SIS;  Thomas  i;.  Kinsey,  8  Ga.  421 ;  Bertrand  v.  Barkman, 
18  AA.  150  (aamUs) ;  Stafford  v.  Fargo,  86  111.  481 ;  Strtcklin  v.  Canningham,  58  IIL 
Ses ;  Whitwell  v.  Crehore,  8  La.  540 ;  Sutler  v.  Mnrlson,  18  La.  An.  S8S ;  Clarke  «. 
Bsderick,  81  Hd.  148;  Tucker  n.  Smith,  4  Oreent.  415;  Howard  b.  Amev,  8  MeL 
MO;  KeUoggn.  Barton,  12  All.  527;  VTheeler  b.  Barret,  20  Mo.  578;  LiTermore  >. 
Blood,  40  Ho.  48;  De  Molt  v.  Starkey,  8  Baib.  Ch.  408;  Nellla  b.  CUrk,4  Hill, 
'  12liBeedt>.Waner,  5 Paige,  660;  Bacon  v.Bnmham,  3TN.T.(tl4;  LongK.RhawB, 
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JjJ'yiAAJtAlXu  AfcWU*4*C>HARLES  um  Akotvmr  c.  MARSDEN. 
'c^i^^      ^"^  ™"  ComfOK  Plkab,  Mat  20,  1808. 
.  L  '^^^JZ'  [RtTwrterf  M  1  rowitoi,  2S4.] 

Tmi  WM  an  action  broof^t  by  the  plaintifb  u  indorsees  of  a  1»0  otf 
^^^"''^TJ.  uobange  drawn  by  Atkinson  against  the  acceptor.  Tbe  defeodsatji 
|M''>^"^T^l^  pleaded  that  he  had  accepted  the  bill  for  the  use  and  accoinmodati<M)|' 
'0titA*4^  of  Atkinson,  and  witbont  any  condderation  whatsoever  for  tbe  same;!/ 
1ti<rfi!^*^'*"^°"'^  that  afterwards,  and  after  tbe  time  when  the  bill  became  doe  and  I 
^fi-fUff^silMl^&lMe,  Atkinson  indorsed  it  to  the  plaintifb,  —  they  well  knowing! 
.  *//  ^/Aj^^t't  the  time  of  snch  indorsement  that  it  had  been  and  was  so  aooepted 
T*^  7  by  the  defendant  for  tbe  nee  and  aceommodation  of  AtkinBon,  and 

that  the  defendant  had  not  ever  received  any  conuderation  whaU 
soever  for  the  same.  The  plaintiff  replied  (wiih  a  protestadon  of  the 
insnffiiuenoy  of  the  plea)  that  Atkinson  indorsed  the  bill  to  them 
before  the  time  when  it  became  dne,  and  not  after,  as  tbe  defenduit 
had  alleged ;  and  that,  they  prayed,  might  be  inquired  of  by  thu 
country.  The  defendant  demurred,  and  assigned  for  cause  that  the 
replication  concluded  to  the  coantry,  whereas,  inasmuch  as  tbe  plain* 
tiffs  bad  offered  an  issue  only  on  one  of  the  facts  set  forth  in  the  plea, 
and  not  on  oil,  they  ought  to  have  concluded  their  replication  to  tfae 
conrt  with  a  verification. 

,   76 Fa.  128 i  McNeill  D.  M'Donald,  1  Hill  (8.  Ca.)1;  QoodKmir.  JohDioa.Sfi  Tex-S22; 

gwrgAUit  c.  Sargeant,  IB  Vt.  871 ;  QngoTj  v.  H«rt,  ?  \VU.  &S2. 

,  Illboauct.    Brown  b.  Tamer,  T  T.  R.  680;  Biuell  e.  Qowif,  81   Conn.  47; 

'     Qreen  n.  Louth&in,  40  Ind.  1S9;  Barlow  t>.  Scott,  12  Iowa,  63;  Sun  v.  Holbrook, 

18  lows,  663;  Kittle  e.  DeLamater,  8  V«b.  S25  (lemtla);   Soathard  n.  Porter,   48 

H.  H.  870 ;  Bell  n.  Wood,  1  Bay,  249. 

Failuri  of  Comhideutioh.  Boehm  p.  Sterling,  T  T.  R.  423 ;  Brjan  v.  Primm, 
I  m.  £8  i  Sawyer  v.  Hoove;,  6  La.  An.  153 ;  Snjder  n.  Rilej,  6  Barr,  184 ;  Dlunood 
I.  Harrii,  S8  Tex.  884. 

See  alM  Folsom  c.  Bartlett,  2  Cal.  158;  Bowen  e.  Thrall,  28  Vt  382. 

81aillsrl7,  no  unsnthorlsed  traufer  at  AabMiareii  paper  win  depriT*  the  tnM^ 
owner  of  hi«  title ;  a  dlihonored  UH  or  Dot*  mainbllDg  In  thli  reipect  an  ordlnarn 
chsttel.  Goggerly  b,  Cuthbert.  2  B.  &  F.  N.  R.  170  (lenUt) ;  Foley  0.  Smith,  6  Wallj| 
492 ;  TezRi  v.  White,  7  Wall.  700 ;  Teiaa  v.  Hardenberg,  10  Wall.  68 ;  Tennilye  *. 
Adanu  Expreu  Co.,  21  WaU.  138;  Giibough  r.  Norfblk  R.  R.,  1  Hughes  C.  0.410; 
7b  n  Bime,  S  Sawyer,  SOS  {tntb/e) ;  Bird  r.  Cockrene,  28  La.  An.  70 ;  Farrington  r. 
Park  Bank,  SO  Barb.  646 ;  Weathered  o.  Smith,  0  Tex.  622 ;  At«nti  v.  ComiaoiK 
wealth,  IB  Onit  760.     But  aee  Connell  n.  Bliu,  62  Me.  476,  euitra.  . 

A  tranifer  after  maturity  may,  how  iTer,  remove  a  difflc-nlty  of  procedure,  (-  f.,  bB 
partnenhip  note,  payabU  to  the  order  of  one  of  tlie  partnen,  and  therefore  good  in! 
hit  handi  only  in  equity,  may  be  collected  at  law  by  an  indorsee,  irrespectlTc  of  tb«j| 
time  of  transfer.  Thayer  v.  Bnflnni,  11  Met.  SOS ;  Richarda  0.  Flatter,  2  All.  6S7  y 
Sherwood  r.  Barton,  88  Bart).  284.    But  tee,  emm,  Calhoun  d.  Albin,  48  Ho.  SH.— 
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Beat,  Serjt.,  m  lapport  of  the  demurrer,  &nd  Shepherd,  Serjt^ 
contra,  largely  investigated  the  doctrine  apon  this  qaeation,  as  it  i«  to 
be  collected  from  tlie  aever&l  cues  of  Hedges  v.  tjandon,'  Baynham  v. 
HatthewB,*  Clarke  e.  Glaw,*  Stanford  v.  Rogers,*  Smith  d.  Dovers* 
(irhich,  per  Lawrence,  J.,  has  been  overrnled),  Hayman  v.  Gerrard.* 
Bat  the  oonrt  su^ested  a  doubt  whether  the  plea  could  be  Bupported, 
Mid  deured  them  to  turn  their  attention  to  that  question.  Heat  cod- 
tended,  on  the  authorities  of  Brown  v,  Davies,  Boehm  d.  Stirling,'  and 
Taylor  v.  Mather,'  that  the  plea  stated  a  sufficient  defence  to  the 
action. 

Mambfixi^,  C.  J     There  is  no  allocation  of  fraud  in  this  plea,  dm 
any  avermeot  that  the  phuntifE  did  not  give  a  valuable  and  full  con- 
sideration for  this  bill :  it  must  therefore  be  presumed  that  he  did,  and 
that  there  is  no  fraud  in  the  transaction.     He  receives  the  bill  from 
the  proper  hand  which  was  entitled  to  have  the  possession  of  it,  the 
person  to  whom  it  was  payable.    It  is  not  necessarily  to  be  inferred^ 
because  it  was  an  accommodation  bill,  that  there  was  an  agreement  1 1 
not  to  negotiate  it  after  it  became  due ;  but,  if  there  was  such  an  agree- 1 1 
ment,  it  was  the  defendant's  own  fault  tliat  the  bill  was  outstanding  :|  I 
for,  even  supposing  that  the  drawer  had  nndertaken  to  provide  for  the|/ 
payment  when  the  bill  became  due,  the  acceptor  had  a  right  to  requiraf 
that  it  should  be  |^ven  up.    It  happened  through  his  permission  there^ 
fore,  if  the  bill  gave  the  drawer  any  power  to  delude  the  indorsee. 
None  of  the  cases  cited  go  so  far  as  to  support  this  ple& 

Heath,  J.  In  this  case,  there  was  no  inconvenience  or  mischief  to 
the  party. 

Lawrence,  J.  I  remember  a  former  case  of  a  sham  plea,  where 
the  pleader  had  raised  a  question  of  great  difficulty,  and,  it  being  Bug> 
gested  that  it  was  a  sham  plea,  the  court  required  an  affidavit  of  the 
truth  of  Hie  facts  pleaded,  considering  it  a  most  gross  contempt  to  put  . 
questions  of  difficulty  in  the  shape  of  a  sham  plea.  Upon  this  intimation 
of  the  feeling  of  the  coart,  the  plea  was  afterwards  abandooed,  and 
the  debt  was  paid.  Not,  indeed,  that  there  is  any  diffioulty  in  this 
question;  for  none  of  the  cases  cited  go  the  length  contended  for. 
Where  a  party  has  obtained  the  bill  by  fraud,  or  where  there  is  any 
j>rejndioe  to  the  drawer,  those  cases  apply  ;  but,  unless  in  instances  of 
Uiis  kind,  the  acceptor  is  not  relieved.  This  case  may  fall  within  some 
general  expressions  which  have  been  used  by  the  court  in  giving  judg> 
ment,  but  those  expressions  are  always  to  he  taken  with  reference  to 
the  cases  to  which  they  were  applied.    One  was  a  case  of  clear  fraud ; 

II  S  T.  R.  489.  *  3  Ber.  87t.  *  1  TraiUmi'i  Ssnad,  108,  b.  n. 

*SWUi.tl3i  2T.B.U^s.o.  •  DongL  427. 
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acuther  was  a  flmnggling  transaction.  In  the  present  esse,  it  ia  to  be 
aupposed  that  the  partf  persnadeB  a  friend  to  accept  a  bill  for  him, 
becanae  he  cannot  lend  him  money.  Would  there  bo  any  objeotion  il^l 
with  the  knowledge  of  the  clrenmstanoe  that  this  is  an  acoommodation 
bill,  some  person  should  advance  money  upon  it  before  it  was  dueT 
Then  what  is  the  objeotion  to  his  furnishing  the  money  on  it  aft«r  it 
Is  due  f  for  there  is  no  reason  why  a  bill  may  not  be  negotiated  after 
it  is  due,  unless  there  was  an  agreement  for  the  purpose  of  restraining 
it.  But,  if  there  had  been  such  an  agreement,  it  should  have  been 
stated  in  the  plea,  and  it  might  then  have  been  a  defence ;  but  that  is 
not  so  here.  This  bill,  then,  most  be  presumed  to  be  given,  in  order 
that  the  party  may  raise  money  on  it  in  the  ordinary  way.  I  see 
nothing  in  the  transaction  prejadicial  to  the  acceptor ;  and  the  plea  is 
bad  in  aubstanoe. 

Chambbs,  J.  This  plea  ia  bad  in  anbstanoe.  It  was  never  meant 
Jlhat  the  defendant  abould  have  any  oonsideration  for  the  bilL  If  he 
bad  lent  money,  it  would  have  been  without  oonnderation ;  but  he 
could  not  perhaps  lend  money :  he  therefore  lent  a  bill.  He  is  not  hart, 
if  he  cannot  be  called  upon  before  the  time  when  the  bill  is  due. 
There  is  no  fraud  or  collusion  :  the  indorser  reoeivea  thia,  as  he  would 
receive  any  other  bill.  I  cannot  see  any  reason  why,  beoanse  Uiere 
waa  no  consideration,  the  bill  shonld  therefore  not  be  negotiable.  The 
Other  question  wonld  require  much  examination,  and  would  render  it 
necessary  to  go  through  the  cases,  some  of  which  appear  to  clash,  and 
it  might  be  difficult  to  reconcile  them,  bat  it  is  unnecessary  to  give 
any  opinion  upon  that  poinL  Jiidgment/'or  theplaitUiff. 

jir  tritt  -t'*^*'^ OBOSSLKT  e.  HAM. 

''^m-il^nii'tifi^u^^^  pninuff  declared  upon  a  bill  of  exchange,  dated  Portsmouth,   >   U3if^ 

7^^\y^]^Trorth  America,  the  10th  of  February,  1804,  drawn  by  J.  Clark  upon  P*  y*'-'^ 

/*****Vr*    ^pickeraon  &  Co.,  in  London,  for  £450  sterling,  payable  at  siity  days' 

.^TfMv^MWMM'^jgl^^  to  the  defendant,  or  order,  and  indorsed  by  him ;  and  alleged 

that  the  bill  waa  presented  to  Diokerson  Sb  Co.  for  acceptance  OQ  Uie 

27th  of  April  following,  when  it  was  dishonored,  and  protested  fof 

non-acceptance,  and  notice  thereof  given  to  the  defendant.      The 

iefendant  pleaded  the  general  iaaue;  and  at  the  trial  before  Lord 
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EUenborongh,  C.  J.,  at  the  sittings  after  Trinity  tenu,  1810,  the  plid» 
tiff  recovered  a  verdiot  for  £596,  subjeot  to  the  opinion  of  this  oonrt, 
on  the  following  oase : — 

llie  bill  in  qneetion,  and  another  of  the  tame  t«nor,  having  been 
drawn  by  Clark,  and  indorsed  by  the  defendant  for  the  eocorainodation 
of  Claric,  and  left  in  Clark's  hands  bo  indorsed,  were  pud  over  by 
Clark  to  one  Parry,  in  February,  1804     The  defendant,  Clark,  and 
Parry  were  all  residing  at  that  time,  and  till  after  the  14th  of  April^ 
following,  in  New  Hampshire,  la  Ametioa.    Parry,  on  the  1st  of, 
March  following,  remitted  the  two  bills  to  Favell  £  Bonsfield,  his  oorJ 
respondents  in  London,  aooompanied  bydireotiona  to  make  a  paymen 
to  the  plaintiff  to  whom  Parry  then  was  and  still  remains  indebted  ii 
a  large  anm.    The  bills,  having  arrived  in  London  on  the  26th  of  Apri 
following,  were  left  by  Favell  A  Boosfield  with  Dickeraon  <&  Co.  foi 
acceptance,  who  returned  for  answer  the  next  day  that  they  oould  not 
accept  at  present ;  and  the  bills  were  then  regularly  presented  by  i 
notary  and  protested  for  non-acoeptanoe,  of  which  doe  notice  wac 
given  to  the  defendant.     On  the  12th  of  April,  1804,  Parry  wrote 
from  America  a  letter  to  the  plfuntiff,  who  resides  at  Halifax  in  York- 
shire, advising  him  of  the  before-mentioned  remittanoe,  and  directions 
to  Favell  &  Bousfleld :  shortiy  after  the  receipt  of  which  letter  in  Enj ' 
land,  the  plaintiff  applied  for  the  £460  to  Favell  As  Bonsfield,  who  oi 
thfl  .fit.h  n{  Jmfl  dBlivnrnd  over  to  him  the  bill  of  exchange  in  qnt 
tion ;  at  the  same  time  informing  him  of  the  previous  presentment 
the  drawees,  and  their  refosal  to  accept,  and  that  he  most  take  it! 
under  all  the  existing  oircamstBiioeB,  and  liable  to  all  the  Infirmitii 
that  attended  it.    The  bill  was,  on  the  2dth  of  Jane,  presented  foi 
pajrment  by  the  persona  to  whom  the  pluntiff   had  negotiated  it,' 
and  from  whom  he  again  took  it  up,  and  was  finally  dishonored  on 
that  day. 

The  defendant  prodnoed  the  following  instrument,  with  the  signa* 
tare  of  Parry,  ^ated  the  14th  of  April,  1804 ;  the  admissibility  of 
which,  as  evidence  against  the  plaintiff,  was  resisted  at  the  trial  :  — 

*'  Whereas,  I  have  two  sets  of  exchange  for  £450  sterling,  each 
drawn  by  J.  Clark  in  favor  of  S.  Ham,  on  Diokerson  >fc  Co.,  merchants,  in 
London,  and  indorsed  by  S.  Ham ;  now  the  condition  of  the  instrument 
is  such  that  if  S.  Ham  pay,  or  cause  to  be  paid,  one  of  the  above  bills 
in  London,  I,  the  subscriber,  agree  to  exonerate  the  said  S.  Ham  ^m 
the  payment  of  the  other  bill  of  £450,  both  of  which  bills  I  have 
remitted  to  London  to  Favell  A  Bonsfield.  E.  Pabbt." 

It  was  further  proved  that  on  the  2d  of  July  th6  defendant  paid 
Favell  &  Boosfield  in  cash  and  by  another  note  of  six  months  £450  in 
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dlaoharge  of  the  above-mSDtioned  bill,  which  at  that  time  remained 
io  their  hands,  and  was  thereapon  delivered  np  to  the  defendant. 
Neither  the  plaintifE  or  Favell  &  Botiafield  were  apprised  till  after  the 
B^d  2d  of  July  of  the  abore-mentioned  agreement  of  the  14th  of 
April,  or  of  any  other  arrangoment  between  Parry  and  the  defendant 
eoDcemiog  the  bills,  or  of  any  infirmity  in  each  bills  with  retpect  to 
either  of  the  parties  thereto,  other  than  the  drawees'  refusal  to  accept. 
At  the  time  when  tbe  £450  bill  in  Farell  As  Bousfield's  hands  was 
■atiefied,  no  inquiry  or  mention  was  made  by  the  defendant  concern- 
ing the  bill  which  had  been  handed  over  to  the  plaintiff,  or  any  other 
bill  than  the  one  so  satisfied ;  and  the  plaintiff  had  no  information  of 
■ny  settlement  with  Favell  &  Bonsfield  being  intended.  The  qaes> 
.tiona  were :  Ist,  whether  the  above  agreement  of  the  14th  of  April 
ODgbt  to  have  been  recmved  in  evidence  Bgiunst  the  plaintiff  in  this 
action ;  2d,  whether,  nnder  the  cironmstaDces,  the  plaintiff  is  entitled 
Ito  recover,  or  is  barred  by  that  agreement.  If  the  court  should  be  of 
opinion  that  tbe  pliuntiff  was  entitled  to  recover,  the  verdict  was  to 
stand ;  otherwise,  a  nonsuit  was  to  be  entered. 

Marryat,  for  the  plaintiff,  contended  that  the  instrament  signed  by 
Parry  (the  original  holder  of  both  tbe  bills)  in  favor  of  Ham  the  in- 
Aorser,  agreeing  to  discharge  him  on  payment  of  one  of  the  bills  for 
£450,  was  no  evidence  between  these  parties,  as  being  merely  re*  inter 
aKo»  acta,  or,  if  evidence,  could  not  operate  against  the  plaintiff,  the 
bona  JUU  assignee  ami  holder  of  the  other  bill  for  a  valaable  o<hi- 
Isideration,  and  without  notice  of  the  prior  agreement ;  that  instm. 
Went  being  in  effect  nothing  more  than  an  eventoal  acknowledgment 
jby  Parry  of  a  receipt  of  so  much  upon  one  bill  in  liquidation  of  bis 
whole  debt,  which  cnnnot  discharge  the  defendant  as  indorser  npon 
another  bill  in  the  hands  of  a  third  person  not  privy  or  consenting  to 
tbe  agreement.  Parry,  tbe  original  holder,  by  transmitting  the  two 
bills  as  distinct  securities  to  Favell  &  Bonsfield,  his  correspomlenla  in 
ib\B  oonntry,  especially  when  accompanied  with  directjons  to  them  to 
make  payment  out  of  the  fund  to  the  plaintiff,  which  authorized  them 
to  negotiate  the  bills,  thereby  put  it  out  of  his  power  to  make  any 
equitable  agreement  with  the  indorser  in  prejudice  of  the  plaintiff  or 
any  other  person  who  might  be  the  bona  fide  holder  of  the  securities. 
[LoBO  Ellbnbokouoh,  C.  J.  Favell  £  Bousfield  were  the  agents  of 
Party,  for  the  purpose  of  presenting  the  bills  for  aoceptance  and  ob- 
ttuning  payment,  and  making  a  certain  payment  out  of  tbe  fund  of 
tbe  plaintiff ;  and  while  the  bills  were  in  their  hands,  as  such  agents, 
they  were  liable  to  be  affected  by  the  acts  of  the  principal ;  and  so 
they  continued  to  be,  at  least  Until  the  dishonor  of  the  bills.  Then, 
H  tlie  plamUff  did  not  take  the  bill  in  4]ueatio&  until  after  it  liad  hem 
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disboDored,  did  he  not,  according  to  a  rarietjr  of  autboritiea,  stand  iu 
the  Bsme  ntaation  aa  the  persons  from  whom  he  then  received  it,  who 
were  the  i^ents  of  Parry  ?  Would  he  not  therefore  stand  in  the  aitna,- 
tion  n{  Parry  himself,  who  had  before  such  negotiation  of  this  bill 
bound  himself  by  the  agreement  with  Ham  to  exonerate  him  from 
the  payment  of  it,  if  the  other  were  taken  op,  as  it  has  been  ?  If  so, 
will  not  the  plaintiff  who  received  the  bill  after  its  dishonor  be  bound 
by  tbe  same  equity  F]  The  bill  was  still  current  when  the  plaintiff 
took  it  from  Favell  &  Bousfleld ;  and  there  ia  a  great  distinction  be- 
tween taking  it  during  that  period  and  after  it  is  overdue :  in  the- 
latter  case  only,  is  it  settled  that  the  holder  takes  i{,  subject  to  all 
tbe  equities  belonging  to  it,  is  the  hands  of  the  party  from  whom  he 
received  it;  the  reason  of  which  is  that,  when  due,  it  ia  no  longer 
considered  aa  in  a  negotiable  state.  [Batlbt,  J.  It  is  certsinly  still 
negotiable  when  due.  But  is  there  any  case  where  a  distinction  has 
.  been  taken  between  a  bill  dishonored  for  non-acceptance  and  where  it 
is  ao  for  non-payment  P  It  baa  equally  the  mark  of  dishonor  on  the 
face  of  it :  the  noting  for  dishonor  is  always  annexed  to  the  bill.  Lobd 
ELLBnoBOCQH,  C.  J.  The  case  of  Boehm  v.  Stirling'  HhowB  that  a 
note  overdue  is  still  negotiable,  thongh  the  party  receiving  takes  it 
■abject  to  the  equities  attached  to  it  in  the  hands  of  the  former  holder ; 
but  after  the  dishonor  in  the  first  instance  the  holder  might  immedi- 
ately have  sued  the  drawer.]  Supposing  the  plaintiff  to  be  affected 
by  the  equity  attached  to  the  hill  as  against  Parry,  yet  nothing 
appears  to  preclude  Parry  himself  from  recovering  on  the  bill : 
his  assent  to  receive  part  of  his  demand  from  his  debtor  for  the 
whole  (do  fund  being  provided  for  the  satisfaction  of  the  remain- 
der, nor  any  agreement  (or  this  purpose  with  third  persons  or  other 
creditors)  would  not  bind  him  in  law  or  equity.  Then  again,  before 
the  i^reement  was  executed,  the  bill  in  question  hud  changed  hands 
for  a  valuable  consideration.  It  waa  assigned  to  the  pbiintiS  by 
Favell  Sc  Boasfield  on  the  6th  of  June ;  and  it  was  not  till  the  2d  oi 
July  that  the  other  bill  was  taken  up  and  satisfied  by  the  defendant  to 
Favell  &  Bousfield,  who  were  all  the  time  ignorant  <>f  the  agreement 
between  Parry  and  the  defendant.  But,  after  the  pl.iiiitifF  hnd  become 
the  bolder  of  one  of  the  bills  for  a  valuable  consideration  and  withont 
notice,  the  defendant  could  not  discharge  himself  from  it  under  the 
equity  of  an  agreement  known  only  to  himself  and  Parry,  by  making 
satisfaction  for  the  other  bill,  withont  any  inquiry  after  this,  in  ofder 
to  learn  whether  it  had  been  negotiated.  [Lord  Ell&nbobouoh,  G.  J. 
Favell  &  Bonsfield  had  no  authority  from  their  principal  to  paoa  tba 

>  7  T.  R.  428. 


-c  by  Google 


T64  OBOSSI^EX  V.  HAH.  [OHAP.  IT. 

bin  at  all  to  the  plaintiff.  The  tTO  bills  wen  remitted  to  them  u 
Bgeats  for  Parry  to  receive  payment  of  them,  and  ont  of  the  money 
when  received  to  make  a  certain  payment  to  the  plaintiff.  Baylbt,  J 
They  altered  the  situation  of  their  principal  by  handing  over  the  bill 
to  the  plaintiff ;  for  though  his  name  waa  not  upon  it,  yet  if  the  pluntiff 
ooald  recover  npon  it  agunst  Ham,  that  wonld  make  Parry  liable  ovei 
to  Ham,  which  he  did  not  contemplate  when  he  put  the  bills  in  tbe 
hands  of  his  agents  for  the  purpose  which  he  directed.]  The  i^;ree 
meat  was  executory  till  after  the  time  When  the  plaintiff  became  the 
holder  of  this  bill ;  bat,  if  the  payment  of  one  of  the  bills  conld  be  a 
satisfaction  tot  the  other,  the  defendant  ought  not  to  have  satisfied 
the  one  in  the  hands  of  Parry's  ^^nta  without  inquiring  for  the  other : 
for,  if  the  option  rested  with  him  of  satisf  jdng  which  he  pleased,  it  was 
in  his  power  (o  make  his  bargain  with  the  holder  of  «ther  to  defeat 
the  claim  of  the  other. 

Copley,  contra,  was  stopped  by  the  court. 

LoKD  ELLKNBOBOoaH,  G.  J.  The  plaintiff  took  this  bill  after  the 
dishonor  of  it  by  the  drawees :  he  therefore  took  it  with  all  the  exist- 
inginfirmities  belonging  to  it  at  the  time.  What,  then,  was  its  infirmity 
in  this  case?  Parry,  the  original  holder  in  America,  had  sent  it,  to- 
gether  with  another  bill  of  the  same  tenor,  to  bis  oorrespoadents  here, 
with  direotjona  not  to  pass  it,  but  to  get  it  aooepted  and  receive  the 
money  when  due,  and  to  make  a  payment  thereout  to  the  plaintiff,  to 
whom  he  was  indebted.  The  money  when  reo^ved  to  Parry's  ose  was 
to  be  distributed  in  part  to  the  plaintiff  and  for  that  parpoee  the  bill 
was  put  into  middle  hands.  Bat  the  period  of  applioation  never 
arrived,  because  the  period  of  payment  of  the  bill  never  arrived,  it 
having  been  dishonored  when  presented.  In  the  mean  time,  it  appean 
that  an  agreement  was  entered  into  in  America  between  Parry,  the 
owner  of  both  the  bills,  and  Ham,  the  defendant,  virtnally  declaring 
that  these  were  duplicates  in  fact  of  the  same  security,  and  that  the 
payment  of  one  sfaonld  be  taken  in  satisfaotion  of  both :  and,  even  if 
this  had  not  been  so  intended  ori^ally,  diere  was  nothing  in  the  way 
of  making  such  an  agreement  between  the  parties  themselves,  who 
were  interested  in  the  bills  at  the  time ;  for  it  most  be  recollected  that 
Favell  &  Bousfield  had  no  authority  from  Parry  to  pass  the  bills. 
Then  the  plaintiff,  who  took  it  from  them  after  the  dishonor,  took  it 
irith  its  infirmities,  and  subject  to  this  agreement  between  Parry,  the 
then  owner,  and  the  defendant ;  whereby  payment  of  one  of  the  bills 
was  agreed  to  be  received  as  payment  of  both.  Then,  payment  hav< 
tng  been  made  by  the  defendant  of  the  other  bill  which  remained  in  ^ , 
the  hands  of  Favell  &  Boosfield,  this  bill  also  is  satisfied,  and  the 
pluntiff  cannot  recover  upon  it.    Both  the  points  therefore  reserved 
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tot  the  trial  are  against  the  plaintiff:  for  the  agreement  stated  waa 
properly  received  in  evidence ;  and  the  pltuntjff  took  the  hill  after  the 
dishonor,  subject  to  all  lis  infirmities,  one  of  which  was  the  agreement 
between  Parry  and  Ham,  which  bound  the  bill  in  question. 
)3bobk,  J.,  was  of  the  same  opinion. 

Batlet,  J.^  Favell  Jk  Bou&Seld,  the  agents  of  Parry,  were  the 
same  as  Parry  himself  for  this  purpose ;  and  it  is  a  known  rule  that 
whoever  takes  a  bill  after  its  dishonor  takes  it  with  all  the  infirmities 
belonging  to  it^  The  defendant  originally  lent  his  indorsements  on 
these  bills  to  Clark,  by  whom  they  were  pfud  over  to  Parry ;  and 
afterwards  Parry  consented,  and  agreed  with  the  defendant  that,  on 
payment  of  one  of  the  bills,  the  other  should  also  be  given  up  to  him. 
At  that  time,  Parry  had  fair  reason  for  believing  that  he  had  authority 
to  make  such  an  agreement,  because  he  had  transmitted  the  bills  to  his 
correspondents,  not:  to  pass  them  away,  but  to  receive  the  money  upon 
.  them  from  the  drawees,  and  pay  over  a  part  to  the  pluntiff  when  re- 
ceived; but  the  money  never  was  received  by  Parry's  agents,  and 
while  the  bills  were  still  in  their  hands  Parry  made  the  agreement 
with  the  defendant  which  bound  those  bills. 

PotUa  to  the  defendant  *      ^^ 


BURROUQH  ».  MOSS,  GENT,  oira,  AcOti 
In  tsb  Euro's  Bench,  Hilabt  Tbbk,  18|t0.   & 
[lUporttd  in  10  SanaaJl  ^  Cmmdl,  568.]  J****?  ° 
Assimpsrr  on  a  promissory  note  dated  the  5th  of  Febrnai 
made  by  the  defendant,  whereby  he  promised  to  pay  John  Fean 
name  of  Mrs.  Rachel  Fearn,  or  order,  £160,  with  interest,  nine 
after  notice  in  writing ;  and  indorsed  by  J.  Fearn  to  the 
Hea,  the  general  issue.    At  the  trial  before  Burrough,  J.,  at  th,  -r  --a 
assizes  for  Derby,  1829,  it  appeared  in  evidence  that  the  defendant  had 
been  employed  as  an  attorney  by  Mrs.  Rachel  Harrison,  and  had  lent 
£200  ai  her  money  at  interest  to  one  Birch,  who  gave  Mrs.  Harrison 
a  promissory  note  for  it.     In  July,  1825,  Mrs.  R.  Harrison  intermarried 
with  John  Feam,  who  in  February,  1826,  requested  the  defendant  to 
obtain  payment  of  the  £200  from  Birch.    The  defendant  said  Birch 
was  a  dient  of  his,  and  that  he  did  not  wish  him  to  be  pressed  for  the 

'  Le  Blanc,  J.,  wai  Abaeat  from  indiapoiitlon. 

I  Andrewi  v.  Pond,  IS  Pet.  86,  79;  Fowler  e.  Brsntlr,  14  Fet  SIB,  BonoiSTcl 
*.  ScfayUteld,  2  Cr.  C.  C.  180,  aeeord.  -~  En. 
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monay ;  utd,  in  order  to  prevent  Ftoarn  from  ioing  Birch, 
pftid  £50  on  aocomnt  of  the  note,  and  gave  bis  own  note  for 
made  it  payable  to  Mrs.  R.  Feam  nine  months  after  notice. 
Slit  of  April,  1826,  J.  Feam  gave  the  defendant  a  written  notice  to 
pay  off  the  note  at  the  expiration  of  nine  months  from  that  drae. 
Mobs,  at  the  expiration  of  the  dme,  paid  £50  and  the  interest  then 
dne,  but  no  more ;  and  in  March,  1827,  J.  Feam  and  his  wife  I>oth  in> 
dorsed  the  note  to  the  pluntiff,  who  advanced  £100  on  it,  and  com- 
.menced  this  action  agunst  Moss.  The  defendant  claimed  a  right  to 
•et  off  a  sum  of  £51,  alleged  to  have  been  dae  to  him  from  Hrs.  Feam 
before  her  marriage,  £28  for  biuinese  transacted  for  Fenm  dnce  the 
.marriage,  and  £15  said  to  have  been  paid  on  aocoant  of  the  note,  be- 
'  aides  the  £50  and  interest  before  mentioned  ;  bnt  the  jury  found  that 
\this  sum  of  £16  was  not  pud  on  account  of  the  note.  The  learned 
iudge  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the  amount 
'due  on  tlie  note,  and  gave  the  defendant  leave  to  move  to  reduce  the 
I  damages,  if  the  court  should  think  that  ^ther  of  the  sums  of  £51,  £28, 
!or  £15  ought  to  be  allowed.  A  rule  niti  was  obtained  for  that  pur- 
,  pose  in  Easter  term,  1829,  and  at  the  sittings  in  banc  before  this 
term. 

Sedguy  and  ^  R.  Clarke  showed  cause.    The  defendant  had  no 
right  to  set  oft  either  of  the  sums  of  £51  or  £28.    The  sum  of  £15 
was  disposed  of  by  the  jury.    The  £61  was  a  debt  due  from  the  wife 
dum  tula.    The  note,  although  in  form  given  to  Hrs.  Fearn,  was  in 
'  ^Maw  given  to  her  husband,  and  enured  to  his  benefit.    The  defendant 
'  ,  was  indebted  to  him  on  the  note ;  and,  if  he  (Feam)  bad  sued,  the 
debt. due  from'  the  wife  before  marriage  could  not  have  been  setoff. 
Th^  as  J^o  the  sum  of  £28.    If  the  action  had  been  brought  by  Feam, 
-,^     no  doubt  it  might  have  been  set  oft;  but  the  right  of  the  defendant  to 
^.  avail  himself  of  that  claim  in  this  action  rests  on  the  sappoeed  appli- 
'        eability  of  the  rule  of  law  that  the  indorsee  of  a  bill  or  note,  when 
.  ^     overdue,  takes  it  subject  to  all  its  equities.    But  that  is  inapplicable 
for  two  reasons :  first,  there  was  nothing  on  the  &ce  of  the  note  to 
ahow  that  it  was  overdue  at  the  time  when  the  plaindff  beoarne  in- 
dorsee ;  and,  secondly,  the  right  of  set-oS  in  this  case  between  Feam 
and  the  defendant  was  wholly  collateral  to  and  independent  of  the 
note  transaction,  and  the  mie  applies  only  where  the  right  of  set-off 
or  other  equity  arises  out  of  the  note  transaction  itself.    None  of  the 
deoisions — Brown  e.  Davis,  Boehm  v.  Stirling,'  Charles  t*.  Marsden  — 
warrant  a  broader  rule  than  that ;  and  although  in  Brown  v.  Davis 
Bailer,  J.,  stated  that  he  had  ruled  at  Nisi  Prius.  in  a  case  of  Banks 
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».  Colvell,  that  the  maker  of  a  promuBory  note  heiag  Baed  by  a  per' 
■oa  who  hecame  indorsee  after  it  was  dne  iras  bntitled  to  let  np  the 
ume  defence  that  he  might  have  done  agunat  the  original  payee,  the 
defeaoe  then  in  qneation  aroee  oat  of  the  very  transaotion  in  which  the 
note  iras  given,  and  went  to  the  comideraUoo  for  the  note.  The  right 
(^  set-off  now  inuated  on  depends  on  the  statate  of  set-off,  and  that 
only  applies  between  the  parties  who  have  mntnal  demands.  It  wonid 
",  be  very  hard  to  involve  the  plaintiff  in  the  investigation  of  accoanta 
between  third  persons.  [Batlxt,  J.  In  Collenridge  o.  Farqnharaoo,* 
the  state  of  such  aooonnts  was  examined.]  That  is  true ;  bat  it  was 
in  order  to  see  what  sum  the  bill  was  origin^y  intended  to  secure. 

Adamt,  Serjt.,  contra.  This  is  an  attempt  to  evade  the  statute  of 
set-off,  which  will  never  be  avulable  against  the  holder  of  a  note  if  he 
can,  by  indorsing  it  when  overdue,  give  the  indoraee  a  right  indepen- 
dent of  the  set-off.  In  this  case,  the  demands  for  £61  and  £28  might 
have  been  set  off,  if  Feam  had  sued  on  the  note.  The  aiuns  dne  on  the 
note,  on  the  one  hand,  and  for  those  demands,  on  the  other,  were  mu- 
tual debts.  If  Mrs.  Feam  had  sorvived'ber  husband,  she  m^;ht  have 
sued  on  the  note ;  and  then  it  is  clear  that  the  debt  dae  from  her  before 
marriage  might  have  been  set  off.  So,  also,  if  Feam  and  his  wife  had 
.  joined  in  bringing  an  action  on  the  note,  the  debt  due  from  her  before 
marriage  might  have  been  set  off;  and,  aa  the  money  received  would 
'cnnre  to  the  benefit  of  the  bnsband,  the  debt  due  from  him  might  also 
have  been  set  off.  But  the  indorsee  of  this  note,  taking  it  when  over- 
due, stands  in  the  same  sttnatioo ;  for  the  indorsement  was  by  both 
husband  and  wife.  [Batlbt,  J.  That,  in  legal  effect,  was  tiie  in- 
dorseroent  of  the  hosband  only.]  Philliskirk  v.  Pluokwell  *  shows  that 
i  husband  and  wife  may  join  in  an  action  on  a  note  ^ven  to  the  wife 
during  her  covertare ;  and,  if  so,  a  debt  due  from  her  before  marriage 
oi^;ht  to  be  allowed  to  be  set  off. 

Bi.TX.ET,  J.  On  behalf  of  the  defendant,  it  baa  been  insisted  tliat 
the  defendant  is  entitled  to  set  off  two  snms,  one  of  which,  £61,  was 
dne  to  him  from  Mrs.  Feam  before  her  marriage.  As  to  that,  I  am  of 
opinion  that  he  has  not  a  right  of  set-off.  The  action  waa  brought  on 
a  note  given  to  Mrs.  Feam  during  Her  ooverture,  not  by  a  person  who 
was  her  debtor  before  her  marriage,  but  by  a  party  who  came  in  aid  of 
the  debtor.  The  form  of  the  seourity  gave  the  husband  a  right  to  treat 
it  U  joint  property  or  as  several ;  and,  if  he  chose  to  treat  it  as  several, 
he  might  deal  with  it  as  his  own ;  and  the  consequence  of  his  so  treat- 
ing  it  would  be  to  let  in,  by  way  of  set-off  to  any  claim  by  him,  any 
iebts  due  from  him.    If,  on  the  other  hand,  he  elected  to  treat  it  as  ■ 
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joint  property  of  liinueU  and  his  wife,  in  her  rigbt,  he  might  let  in 
debts  due  from  her  in  her  own  right ;  bat  it  is  clear  that  hoth  classes 
of  debts  could  not  be  let  in.  It  appears  that,  in  the  present  case,  be 
rieoted  to  treat  the  note  as  his  separate  property,  for  he  indorsed  it 
over  to  the  pluntiff  That  mode  of  dealing  with  it  leads  to  the  same, 
eonaeqaenees  as  if  the  note  had  been  given  to  him  alone ;  and,  ooaa^ 
qnently,  the  debt  due  from  his  wife  before  her  marriage  eannot  be 
set  oS.  As  to  the  nther  snm  of  £28,  dne  from  Fearn  alone,  I  should 
wish  to  consider  the  case  farther  before  I  give  my  opinion ;  for,  al> 
though  it  might  have  been  set  off  had  Feam  sued  on  the  note,  yet  the 
cases  have  not  yet  gone  the  length  of  establishing  that  such  a  set-ofi^ 
not  arising  oat  of  the  bill  or  note  transaction,  can  be  made  available 
agunst  an  indorsee,  even  when  the  hill  or  note  is  overdue  at  the  time 
of  the  indorsement. 

LiTTLBDAi^B,  J.  Supposing  the  statute  of  set-off  to  apply  to  this 
vase  (which  I  think  it  does  not),  it  is  dear  that  the  debt  dne  from 
Fearn  can  alone  be  set  oft ;  for  nothing  beyond  that  could  have  been 
set  off,  had  he  brought  an  actioa  on  the  note.  If  he  had  sued  jointly 
with  his  wife,  I  do  not  think  it  by  any  means  clear  that  the  debt  dae 
from  her  dum  tola  conid  have  beea  set  off. 

P^RKB,  J.  When  the  question  as  to  the  set-off  was  first  mentioned, 
I  thought  that  it  must  be  allowed.  But  I  now  enterUun  doubts  ;  for 
no  decision  has  yet  gone  to  that  extent.  If  there  is  an  agreement  I 
either  express  or  implied,  affecting  the  note,  that  is  an  equity  whicl 
attaches  upon  it,  and  is  available  against  any  person  who  takes  It  when  I 
overdue  ;  but  it  does  not  thence  follow  that  a  right  depending  entirely  j 
on  the  statute  of  set-off  is  applicable  to  such  a  state  of  things.  The 
result  of  the  contract  entered  into  by  the  maker  of  this  note  is  that  the 
hnsband  might,  if  he  thought  St,  give  his  wife  an  interest ;  or  he  might, 
as  was  the  fact,  dissent,  and  make  the  note  his  own.  If,  therefore,  any 
■et-off  is  to  be  allowed,  it  must  be  confined  to  the  debt  of  £28  con- 
tracted by  him  after  the  marriage.  Cur.  tu^n.  vult. 


The  judgment  of  the  oonrt  was  now  delivered  by 


Bati^t,  J.  This  was  an  actioA  on  a  promissory  note  made  by  the 
defendant,  payable  to  one  Feam,  and  by  him  indorsed  to  the  plainttf 
after  it  became  dne.  For  the  defendant,  It  was  insisted  that  he  ha» 
a  nght  to  set  off  against  the  plaintiff's  olaim  a  debt  due  to  him  fron 
Fearn,  who  held  the  note  at  the  time  when  it  became  due.  On  th( 
other  hand,  it  was  contended  that  this  right  of  set-off,  which  rested  oi 
*the  statute  of  set-off,  did  not  apply.  The  impression  on  my  mind  wa 
that  the  defendant  was  entitled  to  the  setnsS;  bnt,  on  discussion  of  tUt 
matter  witli  my  Lord  Tenterden  and  my  learned  brothers,  I  agree  witl 
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them  in  tliinkiDg  thai  tbc  indorsee  of  an  overdue  bill  or  note  ia  liable  ■ 
to  aaoh  equities  only  as  attach  on  the  bill  or  note  itaelE,  and  not  to  II 
(daims  arising  out  of  collateral  matters.  The  conseqrenoe  is  that  thfl  | 
rale  for  reducing  the  dami^s  in  this  case  must  be  disjhai^ed.  I 

Jiule  discharged.^  \ 

1  Whitehead  v.  Walkpr,  10  M.  ft  W.  696;  Nat  Bank  t>.  Texai,  20  Wall.  W 
(Mntla);  Robertion  v.  BreedloTe,  7  Port.  641;  Tuacumbia  R.R.  b.  Rhodei,  8  AU. 
S34 ;  BabiiMOQ  d.  Ly mtui,  10  Conn.  SO ;  Stedmaa  e.  Jillaan,  10  Conn.  56 ;  Culrer  n, 

'  Pariah,  21  Conn.  412;  Tinder  p.  BeaU,  2  Ga.  184 ;  Wilkiaaon  f.  Jeffert.  80  Ga.  163; 

'  Hawklni  v.  Shoap,  2  Ind.  842 ;  Shipman  v.  Robblns,  10  Iowa,  208 ;  War  v.  Lamb, 
16  Iowa,  70 ;  HcNitt  v.  Helm,  88  Iowa,  842 ;  Richard*  v.  Dailj,  84  Iowa,  427  \  Annan 
V.  Honck,  4  Gill,  8-26,  882 ;  Benwick  t>.  Willianu,  2  Md.  86« ;  OnUeit  v.  H07,  16  Ho. 
809;  Hattoon  v.  McDaniel,  84  Mo.  IBS;  Aniot  e.  Woodburn,  85  Ho.  99;  Cumber- 
land Bank  V.  Hann,  8  Harr.  223;  Ilughei  v.  Large,  2  Ban-,  108;  Long  ».  Rhawti, 
76  Pa.  128 ;  Young  v.  Shriner.  80  Pa.  483 ;  Traflord  r.  HaJl,  7  B.  I.  104 ;  Britton  v. 
Blifaop,  11  Tt  70;  Walbridge  ■>.  KIbbee,  20  Tt.  543;  DaTl«  v.  UiUer,  14  Grat. 
1  (MmUs),  accord, 

FoHltt  tr.BeU,4  HcL.  4111  {mmhU);  SargMot  e.  KeUogg,  10  lU.  278;  Lori  >>. 
FavorilB,  29  lU.  149 ;  Burnham  v.  Tucker,  18  He.  179 ;  Wood  d.  Warren,  19  He.  23 
{mrnUt) ;  Sargent  v.  Sonthgate,  6  Pick.  813  (oTetroUog  Holland  c  Makepeace,  8  Man 
418);  StocklH'idge  t).  Damon,  6  Pick.  228 ;  Braynard  0.  £iiher,6  Pick.  866  (i«biU<); 

'  Ranger  d.  Carj,  1  Het.  869  [ttmbU] ;  HcDuffle  c.  Dame,  11  K.  H.  244 ;  Ordlome  t^ 
Woodward,  89  N.  H.  641 ;  Croi*  e.  Brown,  61  N.  H.  486.  (But  Me  Chandler  v.  Drew, 
SN.  H.  469);  O'CaUaghan  v.  BawTsr,  6  Jobni.  118;  Ford  r.  Stuart,  10  Johni.  342; 
Dilggi  V.  RockweU,  11  Wend,  504 ;  Hiner  v.  Hoyt,  4  HIU,  193  (NmUe) ;  Johnion  tr. 
Bridge,  6  Cow.  698 ;  (6  Wend.  342,  i,  c,  contra,  it  not  orerruled,  li  repugnant  to 
8  N.  T.  Rer.  St.  (6th  ed.)  480,  §  112} ;  Bajwood  v.  McNair,  8  Der.  281 ;  2  Dgt.  &  B. 
S88,  s.  a ;  Tomer  v.  Beggariy,  11  Ired.  331  [loMt) ;  Cain  t.  Spann,  1  HoMoU.  268 
{KmbU),  centra. 

In  thoie  juriadictioni,  howerer,  where  a  defendant  ft  permitted  to  plead  a  Ht-oSJ 
ag^nit  the  traniferee  of  an  overdue  bill  or  note,  the  pritilege  ti  of  coutm 
lined  to  debt*  due  to  the  defendant  at  the  time  of  the  Iranifcr.  Patjerion  d.  Atherj 
ton,  8  UcL.  147 ;  Baiter  b.  Little,  B  Het.  7 ;  Lion  v.  Ra{K>  IV  HlDuTlSl ;  Johnaon 
Bloodgood,  2  Cai.  Cm.  803;  1  Johni.  Cat.  61,  a.  o.;  Bank  v.  McCracken,  18  John*. 
493;  Chamberlain  b.  GoTham,20  Johni.  144;  Cain  r.  Spann,  1  UcHull.  268;  Wll- 
banu  V.Hart,  2  HiU  (S.  Ca.),  488;  Bitchie  v.  Moore,  6  Mnuf.  888;  DaTi*  b.  Hiller, 
14  Grat.  1.    Furthermore,  the  right  of  letoO  appliei  only  to  debti  due  to  the  de-l 

'  fondant  from  the  pajee,  and  doe*  not  extend  to  debta  dne  from  an;  intermedia  tw 
Lolder  between  the  pa/ee  and  the  plalntUL    Vinton  r.  Crowe,  4  Cal.  809 ;  HajwardQ 

1  V.  Steami,  89  Cal.  58 ;  Nizon  n.  Englith,  8  McC.  64B ;  Pen;  c.  Hafi,  2  BaiL  3M. 

.  Bot  lae  Wool  v.  Warren,  19  He.  28  {lemUe) ;  Bond  *.  Fitipatrick,  4  Qraj,  89  [tmtlt'i 
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>tt*  O-e**-^'****'  /r  STEIN  «.  TGLESIA8. 

M<^^M£^*  {„  ^.gg  EXCHEQtnB,  MlCBABLMAB   TeBM,   1884. 

IBtporttd  U  3  Dowlaig,  2&3.i| 

TiOB  WSB  an  action  on  a  bill  of  exchange  by  tbe  indonwe  againit  %ha\ 
Moeptor.  The  defendant  pleaded  that  the  bill  woe  accepted  for  thaj 
aocommodation  of  Douglas,  tbe  payee,  and  without  any  eo nside ration  | 
and  that  it  was  iudorsed  to  tbe  pluntifT  after  it  became  due.  Tha 
plaintiff  demarred.  Tbe  defendant  also  pleaded  that  the  bill  waa 
indoned  to  tbe  plaintiff  after  it  became  due,  and  that  the  payee  at  the 
time  of  tbe  indorsement  waa  indebted  to  tbe  defendant  in  a  laigei 
earn  thao  the  amount  of  tbe  bill :  to  tbia,  also,  the  plaintifE  demnned 
apecially. 

PxBEX,  B.  The  laat  plea  ia  bad  according  to  Burroagh  «.  Hoes. 
Aa  to  tbe  first  plea,  if  the  bill  waa  accepted  for  aocoramodation  after  it|| 
became  dae,  there  ie  no  reason  why  it  shonld  not  be  good  in  other  per- 
oons*  bands.  If  before,  tbere  might  have  been  an  implied  uuderetand 
ing  Dot  to  circulate  it  after  it  was  dn«.  Tbe  plea  may  be  amended  by 
inaerting  that  the  bill  was  accepted  before  it  became  due,  and  the  agree- 
ment, if  tbe  facta  warrimt  k.  Judgment  for  t/ie  plamti^'. 

'^>-     i         I    BR^^  ^  Otbxbs,  Abbiqitkbs  or  CHARLES  EVANS,  a 
^f^M^ft^K^-'t^^ftkA^  BiNwtuPT,  V.  MITCHELL. 

\   A^  In  thb  ExcHx^nsB,  Notbhbeb  18,  1841.  ' 

\^^  [flqwrWui  gifcswti  j-  ITeliliy,  16.] 

Tbutbs,  \a  recover  a  promiaaory  note  for  £1,000,  dated  24th  Deoem-t 
ber,  1324,  made  by  one  Lens,  payable  on  demand,  with  interest,  to  tbel 
janknipt,  Charles  Evane,-  or  bis  order.  Tbe  first  oonnt  was  npoo  thel 
possession  of  the  bankrupt,  tbe  aeoond  on  the  possession  of  the  plair- 
tifis  as  assignees.  Pleas:  Ist,  not  guilty ;  2dly,  that  tbe  bankrupt  waa 
not  poseessed  of  the  note,  modo  et  forma;  Sdly,  that  tbe  note  waa 
not  ibe  property  of  tbe  pluntiflb  as  asugnees,  modo  et  forma;  4tbly, 
that  before  tbe  supposed  oonrersion,  and  before  the  bankruptcy,  to 
wit,  on  the  12th  of  March,  1886,  tbe  said  Charles  Evans  indoned  and 

1  lC.H.4R.GW,s.c.— Bd. 
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delivered  the  laid  note  to  <»ie  Royle,  who  afterwards,  to  wit,  on  the 
I6th  of  Jannary,  1888,  indorsed  and  delivered  the  same  to  the  defend- 
BDt,  bona  Jide,  and  for  a  good  and  valuable  eon  si  deration,  and  without 
notice  of  any  right  or  title  in  the  plaintlfis  as  nsaigiieeB  of  the  said 
Charles  Evana.  Verification.  The  plaintiff  joined  isaae  on  the  first 
three  pleas,  and  for  replication  to  the  last,  admitting  the  indorsement 
and  delivery  in  fact  by  Evans  to  Royle,  and  by  Royle  to  the  defend- 
ant, traversed  the  allegation  that  the  indorsement  and  delivery  by 
Royle  to  the  defendant  was  bona  Jide,  and  for  a  valuable  ooneidenu 
tion,  and  without  notice  of  any  right  or  title  of  the  plaintiflb  as  aa- 
signees.    Issne  thereon. 

At  the  trial  before  Wightman,  J.,  at  the  laat  Liverpool  assizes,  the 
following  facts  appeared.  The  bankrupt,  Evans,  who  had  been  a 
banker  in  Manchester,  having  advanced  to  Lens,  who  was  his  foster 
brother,  the  sum  of  £1,000,  received  from  him,  as  a  security  for  its 
repayment,  the  promissory  note  in  question,  which  bore  date  the  31th 
of  Deoeraber,  1824.  Evans  had  debited  Lens  in  account  with  the' 
interest  half-yearly,  down  to  the  2fith  of  December,  1835.  On  the\ 
12th  of  March,  1886,  Evans  indorsed  the  note  to  Royle,  and,  as] 
the  plaintiffs  alleged  and  endeavored  to  prove,  without  any  conudera-j 
tion.  In  August  of  the  same  year,  Evans  became  a  bankrupt.  OnJ 
the  16th  January,  18S8,  Royle  indorsed  and  delivered  the  note  to  the 
iefendant,  and  in  the  March  following  himself  became  bankrupt.  A 
dividend  of  5s.  M,  in  the  pound  was  paid  onder  the  fiat  against  Evans, 
and  of  4s.  6d.  in  the  pound  under  that  against  Royle;  but  no  menUon 
was  made  of  the  note  in  qoestion  until  June,  1889,  when  the  defend- 
ant made  application  to  Lens,  the  maker,  for  payment  of  interest  upon 
it ;  and,  on  Lens's  death  in  the  following  Ai^nst,  the  defendant  com- 
menoed  an  action  against  his  widow,  to  recover  the  amount  of  it. 
Upon  these  facts,  the  learned  judge  directed  the  jury  to  consider 
'  whether  the  note  was  indorsed  by  Evana  to  Royle  before  the  bank- 
ia]itey  of  Evans ;  and,  if  it  was  so  indorsed,  whether  Royle  gave  a 
valuable  consideration  for  the  indorsement ;  and,  if  he  did  not,  whether 
the  defendant  gave  value  for  the  note  to  Royle,  without  knowledge 

(that  Boyle  had  given  no  value  to  Evans.  The  jury  found  that  the 
note  was  indorsed  to  Boyle  by  Evans  before  his  bankruptey,  and  that 
the  defendant  gave  value  for  it  te  Royle ;  and,  as  to  the  question 
whether  Royle  gave  value  for  it,  they  said  there  was  no  suffioient 
'  evidence  to  the  contrary.  The  learned  judge  thereupon  directed  a 
verdict  for  the  defendant 

WortUy  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
I  The  findii^  of  the  jury  is  incomplete,  for  they  have  not  found  in 
tmns  that  Royle  gave  any  considwotion  ita  the  note;  and  all  the 
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•  eridence  given  in  the  oaoBe  weat  to  ahov  that  be  gave  none,  liat 
being  aflsnmed  to  be  the  case,  if  the  note  was  overdue  when  it  came 
to  the  hands  of  the  defendant,  he  oonld  have  no  better  title  than 
Royle,  and  no  right  to  retain  the  note  aa  agunat  the  aasigneee  of 
Evana.  Nov,  the  note  waa  overdoe  when  it  came  to  the  hands  of  the 
defendant,  for  it  was  a  note  made  in  the  year  1824,  payable  on  demand, 
on  which  it  appeared  no  interest  had  been  paid  for  three  years ;  and, 
nnder  these  circnmstanceB,  the  demand  of  paymeot  by  the  defendant 
was  not  made  within  a  reaaonable  time.  The  rule  ia  lud  down  in 
Bayley  on  Bills,  p.  2S2  (5th  edit.),  that  **  a  bill  or  note,  payable  on 
demand,  most  not  be  kept  locked  np ;  if  it  be,  the  loas  will  fall  upon 
the  holder."  [Pabes,  B.  The  author  is  speaking  there  of  the  lia> 
bUity  of  collateral  partiea.  The  osae  of  a  check  is  quite  different 
from  that  of  a  promissory  note.  A  check  ought  to  be  presented 
speedily;  but  a  promissory  note  payable  on  demand  circulates  for 
yean.]  The  fbundation  of  the  rule  just  referred  to  is  that  the  delay 
in  presentment  raiaes  an  inference  of  fraud,  which  ought  therefore 
to  put  the  party  who  takes  the  instrument  under  such  circnmstanoes 
upon  his  guard.  Bayley  on  Bills,  167 ;  Taylor  v.  Mather.*  That  ap- 
plies equally  to  a  note  payable  on  demand  as  to  any  other  negotiable 
instrument.  A  party  taking  a  note  under  such  circumstances  takes  it 
subjeot  to  the  same  cortaequenoes  aa  a  party  who  takes  ao  overdue 
note  payable  after  date.  [Pabke,  B.  The  non-payment  of  interest 
for  three  years  waa  the  only  oiroumstanoe  tending  \o  have  put  the  de- 
fendant upon  hta  guard,  because  a  promiaaory  note  payable  on  demand 
is  current  for  any  length  of  time.]  It  is  settled  law  that  a  note  pay- 
able on  demand  is  payable  immediately;  and,  therefore,  that  the 
Statute  of  limitations  runs  npon  tt  from  the  date  of  the  note,  and  not 
from  the  time  of  the  demand.  Christie  v.  Fonuek.*  Baroughv.Wbite' 
showt,  indeed,  that  a  note  payable  on  demand  cannot  be  considered  aa 
overdue  at  the  time  of  the  indorsement  of  it ;  bnt  this  case  goes  mach 
further,  since  here  the  note  was  made  m  1824,  and  no  demand  of  inter- 
est, or  of  payment  of  the  principal,  was  made  by  any  party  from  1885 
till  188d. 

Passe,  B.  I  cannot  assent  to  the  arguments  urged  on  behalf  of  the 
plaintifEs.  If  a  promissory  note  payable  on  demand  is,  after  a  certain 
time,  to  be  treated  as  overdue,  ^though  payment  has  not  been  de- 
manded, it  is  DO  longer  a  negotiable  instrument.  But  a  promissory 
note  payable  on  demand  is  intended  to  be  a  continuing  security. 
is  quite  unlike  the  case  of  a  check,  whivh  ia  intended  to  be  presented 
q>eedily. 

1  S  T.  B.  S8  n.  >  1  Bdw.  IT.  P.  141. 
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The  rat  of  the  ooart  oonoarred,  and  on  this  gronml  the  rule  wail 


8TURTEVANT  t>.  FORD.^ 


AesuiipeiT  b^  the  indorsee  gainst  the  acceptor  of  a  Dili  of  ezcnanga  ]Kl'  ^j't^^ 
drawn  by  J.  Ayres  for  £248  7*.  Scf.,  dated  17th  of  August,  1888,  pay-  flu/  ^*'^Tv' 
able  in  London,  for  value  received  in  iron.  gja^^tM^J^^*^ 

Fonrth  pleet,  that  the  bill  waa  accepted  by  the  defendant  before  the  '1i  i(<  "'*^' 
■ame  became  due  or  payable,  at  the  request  and  for  the  aooommodation  ^fiJL^Vf'^'^j 
of  Ayree,  and  without  any  value  or  consideration  whatever  for  the  iH*^>#'**r 
acceptance  thereof  or  for  the  payment  thereof ;  and  that  the  said  bill  ^pj^^^ 
was  so  indorsed  to  the  plaintiff  as  in  the  said  declaration  mentioned,  wtCy'^^~~^ 
two  years  after  the  same  had  become  due  and  payable,  according  ta  'fttj**'  ^^^^ 
the  tenor  and  effect  thereof.    Verification.  j  '^**'  w!h^!2 

Special  demurrer,  assigning  for  cause  that  it  is  not  averred  or  shown  ^'*'' 
in  the  Bud  plea  that  the  defendant  accepted  the  said  bill  upon  t 
terms  that  the  same  should  not  be  indorsed  or  negotiated  by  Ayres  '^.^— „—,-_- 
after  it  became  due ;  that  the  said  plea  does  not  allege  that  the  plnintiff  fttjL'JijTl^li 
had  notice  of  the  premises  or  any  of  them  in  that  plea  mentioned, 
before  or  at  the  time  the  »ud  bill  was  indorsed  to  him,  or  that  the 
defendant  ever  required  Ayres  not  to  indorse  the  bill  after  it  became 
due. 

Joinder  in  demurrer. 

ChxtmeU,  Serjt.,  in  support  of  the  demurrer.  The  plea  doea  not 
state  that  the  plaintiff  is  not  a  holder  for  value,  and  it  must  be  there- 
fore taken  npon  the  record  that  the  plaintiff  is  a  holder  for  value. 
Keitber  does  the'  plea  state  that,  before  the  plaintiff  became  the  in< 
dorsee  of  the  bill,  he  had  notice  that  the  bill  was  drawn  for  the 
aooommodation  of  the  drawer  and  without  value.  It  does  not  show 
that  the  drawer  was  under  any  restriction  as  to  iudorsing  a  bill  after 
it  beoame  due.  The  question  to  be  decided  upon  the  demurrer  is 
whether  a  holder  for  value,  taking  a  bill  which  is  overdue,  without 
notioe  that  the  instrument  is  an  accommodation  acceptance,  is  not 
mtitled  to  recover.  [CsaaBwxLL,  J.  The  question  is  whether  an 
fatdoraer  cau  ^ve  a  better  title  than  he  himself  has.]     In  Charlea  n. 

>  SsTWOod  V.  WaUoD,  4  Blng.  4M;  Btroogh  v.  WUw,  4  B.  &  C.  S36 ;  QatoojiM 
«.  Bnltli.  H'Cle.  ft  T.  8S8;  Cripps  v.  Davii,  13  U.  4  W.  1G»,  \fA,amri.  — B». 
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Uareden,  it  vas  faeld  Dot  to  be  a  euffioient  defence  to  plead  that  the 
bUl  WM  accepted  for  the  accommodation  of  the  drawer  vitfaont  con- 
■ideration,  and  indorsed  t^  the  plaintifi  after  it  became  due.  In  Stein 
p.  TgleHiaa,  it  was  pleaded  that  the  bills  were  accepted  for  the  accom- 
modation of  the  iDdoner,  and  without  any  ooneideration  for  audi 
acceptance.  The  plea  was  held  to  be  bad,  on  the  gronnd  that  it  did 
not  state  that  the  bill  had  been  accepted  before  it  became  dne,  and 
that  there  was  nothing  to  show  that  the  defendants  intended  to  limit 
the  ne^tiation  of  the  lull  to  the  Ume  before  it  became  due.  The 
plaintiff  would  have  his  remedy  over  against  the  party  accommodated. 
It  lay  on  the  defendant  to  show  that  the  power  of  indorsing,  and 
diereby  nueing  money,  was  limited  to  the  period  daring  which  the 
,  bill  was  running.  The  defendant  is  not  entitled  to  notice  of  non- 
payment. Tioson  V.  Fran<UB,*  which  will  be  relied  on  for  the  defend- 
ant, was  a  case  of  gi%>ss  fraud. 

Talfour^  Serjt.,  conb-a.  This  is  a  point  of  considerable  importance. 
In  Tinson  v.  Francis,  it  was  held  that  an  indorsee  of  a  promissory  note 
for  value,  who  had  received  the  note  after  It  became  due  from  an  in- 
dorser  who  had  not  given  value,  could  not  sue  the  mater. 

In  Brown  v.  Davies,  where  a  promissory  note  was  indorsod  to  the 
plaintiff  after  it  became  due,  it  was  held  that  the  maker  was  entitled 
to  go  into  evidence  to  show  that  the  nqte  was  paid,  as  between  him 
and  the  payee.  In  that  case,  Buller,  J.,  says :  "  There  is  this  distin^ 
tion  between  bills  indorsed  before  and  after  they  become  due.  If  a 
note  indorsed  be  not  due  at  the  time,  it  carries  no  suspicion  whatever 
on  the  face  of  it,  and  the  party  receives  it  on  its  own  intrinsic  credit. 
But  if  it  is  overdue,  though  I  do  not  gay  that  by  law  it  is  not  nego- 
tiable, yet  certunly  it  is  out  of  the  common  course  of  dealing,  and 
does  ^ve  rise  to  suspicion.  Generally,  when  a  note  is  due,  the  party 
receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it  to  him." 
"I  am  speaking  of  oases  where  the  note  has  been  indoiaed  after  it 
became  due,  when  I  consider  it  as  a  note  newly  drawn  by  the  person 
indorsing  it." 

The  law  as  lud  down  by  Buller,  J.,  is  not,  it  is  true,  adopted  to  its 
full  extent  by  Lord  Kenyon,  who  was  not  prepared  to  go  the  same 
length  where  the  indorsee  cannot  be  fixed  with  notice  of  the  dishonor 
of  the  note  or  bill.  But  the  contract  and  the  understanding  upon  the 
drawing  of  a  bill  of  exchange  is,  prima/acie,  that  the  party  shall  have 
the  benefit  of  the  time  during  which  the  bill  has  to  run,  and  not  for 
an  indefinite  period, 

TiND^L,  C.  J. '  Upon  these  pleadings,  the  plaintiff  must  be  taken  toll 
be  a  holder  for  value,  without  notice  of  any  defeat  in  the  title  c^  hiuf 
1  1  Ounpb.  19. 
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indorser.  TTpon  the  antfaority  of  the  caaet,  —  without  saying  whi^ 
would  be  mj  opinion  if  theqaestion  were  ru  irUepra,  —  1  think  thel 
ptuntiff  ia  ^ititled  to  jadgment.  In  Charles  v.  Mareden,  the  plea| 
stated  that,  at  the  time  of  the  indorBement,  the  plaindffi  knew  that 
the  Inll  had  been  accepted  by  the  defendant  for  the  aocommodation  of 
Atkinson,  the  payee:  that,  therefhre,  was  a  stronger  ease  than  the 
.present.  I  do  not  see  mnoh  force  in  the  ailment  that  the  cLrcum^ 
■taooe  of  the  bill  being  overdue  when  it  is  indorsed  puts  the  indorsee 
in  the  same  position  as  the  indorser,  who,  in  tiie  case  of  a  hill  drawn 
for  his  sooommodstion,  cannot  sae  at  all.  I  do  not  think  that  tha 
holder  is  precluded  from  suing  in  all  oases  of  aooommodation  bills 
indorsed  after  the  time  at  which  they  purport  to  be  payable.  Nothing 
dthort  the  bill,  as  payment,  &o.,  ought,  I  think,  to  afieot  an  indorsee 
for  value.  In  Stein  v,  Yglesias,  it  was  aoid,  without  disapprobation 
on  the  part  of  the  court,  that  the  defendant  was  bound  to  allege  want 
of  consideration  for  the  indorsement. 

CoLTHAx,  J,    I  am  of  liie  same  opinion.    In  Charles  V.  Marsden, 
Lawrence,  J.,  says  :  "  Where  a  party  has  obtuned  -the  bill  by  fraud,  - 
or  where  there  is  any  prejudice  to  the  drawer,  those  cases  apply ;  but, 
unleas  in  instances  of  this  kind,  the  aooeptortia  not  relieved.     This 
case  may  fall  within  some  general  ezpreBstona  which  hare  been  used 
by  the  court  in  giving  jadgment,  but  those  expressions  are  always  to 
be  taken  with  reference  to  the  cases  to  which  they  were  applied.  One 
was  a  oase  of  clear  fraud,  another  was  a  smuggling  transaction.    In 
the  present  case,  it  is  to  he  supposed  that  the  party  persuades  a  friend 
to  accept  a  bill  for  him,  because  he  cannot  lend  him  money.    Would  V\ 
there  he  any  objection  if,  wjthvhe  ksowledge  of ^ the  circumstance  I  j 
that  this  is  an  accommodation  hilt,'  some  person  should  Eidv.ioce  money  /  / 
upon  it  before  it  was  due  ?    Then  what  is  the  objection  to  his  fur-/  / 
nishing  the  money  on  it  after  it  is  dne  f    For  there  is  no  reason  whW  |     " 
a  bill  may  not  be  negotiated  after  it  is  due,  unless  there  was  an  agrxic/  I 
ment  for  the  purpose  of  restraining  it.     But,  if  there  had  been  such  a&  I 
agreement,  it  should  have  been  stated  in  the  plea,  and  it  might  then  / 
hare  been  a  defence ;  bat  that  is  not  so  here.    This  bill,  then,  muol 
be  presumed  to  be  ^ven,  in  order  that  the  party  may  raise  money  oit  ■■ 
it  in  the  ordinary  way.    I  see  nothing  in  the  transaction  prejudicial  to 
|the  acceptor,  and  the  plea  Is  bad  in  substance." 
)      Ebskgte,  J,     I  am  of  the  same  opinion.     It  must  be  taken  here      ^ 
that  the  plaintiff  was  a  holder  for  value.     The  circumstance  that  tMl^ 
bin  was  overdue  might  have  operated  as  evidence  that  the  bill  was 
an  aocommcdation  bill,  but  it  should  have  been  so  nverred.    A  jury 
mi^t  infer  that  the  bill  was  accepted  upon  an  understanding  that  it 
was  not  to  be  negotiated  after  it  became  dne.     But  that  would  not  be 
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lu  inferatiee  of  lav :  it  Bkoold  therefore  have  been  made  the  Bobjeol 
of  SD  avertnoDt.  la  the  absence  of  inch  an  averment,  the  qnestion  ia 
whether  the  mere  fact  of  the  bill  being  an  aooommodation  bill  pre- 
vents it  being  negotiable  after  it  beoomes  dae.  It  in  sud  that  a  bill, 
indorsed  after  it  becomes  doe,  la  taken  by  an  indorsee  subject  to  all 
the  eqoiUes.  The  qnestion  is  whether  the  matter  of  defence  set  up 
la  an  equity  which  attaohes  to  the  bill.  The  drawer  of  this  bill  oonld 
not  soe  the  acceptor.  If  the  pltuntiff  has  given  consideration,  tber« 
ia  no  eqnity  to  attach  to  him.  Then  is  this  an  equity  with  which  the 
bill  is  incumbered  ?    It  seems  to  me  that  no  equity  attaches  to  the 

'bill,  because  it  was  placed  in  the  hands  of  the  drawer  for  the  very 
purpose  of  rusing  money.  Looking  at  the  eases  of  Charles  v.  Marsden 

jUkd  Stein  v.  Tglesias,  I  think  the  plaintiffs  right  to  recover  is  not 
oonoluded  by  the  Acta  disclosed  in  this  plea. 

Cbkbbwbll,  J.  I  am  of  the  same  opinion.  Had  this  been  rea 
integra,  I  am  not  prepared  to  say  that  I  should  have  oome  to  the  same 
oondnsion.  I  abonld  have  tboQght  it  a  case  of  doubt.  By  the  law- 
merchant,  an  indorsement  may  give  to  the  indorsee  a  better  title  than 
the  indorser  had.  It  ia  said  that  the  indorsee  of  a  bill  which  ia  over- 
doe  takes  it  subject  t«  all  the  equities :  perhaps  a  better  expression 
would  be  that  he  takes  the  bill  subject  to  all  its  equities.  That  brings 
it  to  the  question  whether  this  is  an  eqnity  which  attaches  to  the  bill. 
In  Charles  v.  Marsden,  the  conrt  said  that  there  was  no  reason  why  a 
bill  should  not  be  o^^tiated  after  it  became  due,  unless  there  was  an 
agreement  for  the  purpose  of  restruniog  it.  Atwood  v.  Crowdie '  is 
oonustent  with  the  law  as  laid  down  in  Charles  v.  Marsden. 

^jdjf  jtAf^yi^  ;ffe)ii.<.<1i    Is  THC  ExcHXQOSB,  Dbobmbkb  18,  1864. 
ilfujLtfXAJ*^  ^2Vt^  y^fi*  i^*J^  \Beponfd  in  10  Ex>3mr^  Befortt,  673.] 
j**^^i^^*'/^[Sc?3ation  on  a  bill  of  exchange,  drawn  by  John  Bennett  Qpon\ 
lJi*l^*>*W*^     and  accepted  by  the  defendant,  and  indorsed  by  J.  Bennett  to  thel 
^Wilyy  tffc, plaintiff.  | 

jjl^ff^j|/jjpj^j^  Second  plea :  that,  before  the  accepting  of  the  bill,  the  defendant 

V         \  '      1  1  Stark.  S.  P.  C.  438. 

<  Atwood  c.  Crowdie,  1  Stark.  4S8  \  Camther*  t.  Wett,  11  Q.  B.  MS ;  "Snx  » 
;«well,  18  C.  B.  909 ;  16  C.  B.  6SJ,  i.  o. ;  Ex  parU  Swu,  L.  R.  II  Eq.  844 ;  WflUs  ft 
ffllMD,  Court  of  SeBBioD,  NoTBmber  80,  ISll  i  Renwlck  g.  WUUsmt,  S  McL  He; 
DbtIi  n  Hiller,  14  Qrott.  1  (mmU*),  accord. — Bd. 
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nthoriEed  J.  Boanett,  inlii§  J.  Bennett's  own  name,  bnt  on  acooont  ol  | 
the  defendant,  to  laj  bets  on  bone  raeea ;  and  J,  Bennett,  in  pnren- 1 
BDoe  of  anch  anthority,  laid  beta  on  bone  races,  and  lost  them;  and) 
the  defendant  says  that  J.  Bennett  afterwards,  volantarily,  and  with- 
out  the  reqnest  of  the  defendant,  pud  to  tbe  persons  to  whom  he  so 
lost  sneh  beta  divers  moneys  on  account  of  the  moneys  which  h»  had 
•0  lost;  and  tbe  defendant  says  that  the  bets  respectively  were  oon> 
tracts  by  way  of  w^ering ;  and  the  defendant  says  that  the  said 
mm  afMrwarda  so  made  and  accepted  as  in  the  declaration  montioned,! 
tor  and  on  aoconnt  and  towards  repayment  to  J.  Bennett  of  the  moneysj 
which  he  had  so  paid ;  and  the  defendant  says  that  there  never  waaj 
any  other  consideration  for  the  acceptance;  and  the  defendant  says 
that  there  was  do  consideration  for  the  indorsement  of  tbe  said  bill  to 
the  plaintjfi. 

The  '.bird  and  fonrth  pleas  were  similar:  tbe  one  alleging  that  Ihel 
bill  was  indorsed  to  tbe  plaintiff  after  it  became  due;  the  other,  that] 
the  plaintiff  at  the  time  the  bill  was  indorsed  to  him  had  notice  of  the 
premises. 

Fifth  plea :  that,  after  the  day  on  which  the  bill  became  dne,  and 
before  J.  Bennett  indorsed  it  to  the  pliuntiff,  and  while  J.  Bennett 
was  the  holder  and  owner  of  the  bill,  be  then  being  indebted  to  the 
defendant  in  a  snm  exceeding  the  amount  of  tbe  bill  Jind  the  interest 
thereon  from  the  time  when  the  same  became  dne,  the  defendant 
elected  to  set  off  t^tunst  the  bill  an  equivalent  part  of  the  debt  so  dne 
to  the  defendant  from  J.  Bennett,  nad  gave  notice  of  snch  his  election 
to  J.  Bennett ;  and  the  defendant  says  that  the  said  debt  dne  from  J. 
Bennett  at  the  commencement  of  this  snit  was  and  is  still  dne  and 
nnpaid  to  him ;  and  the  defendant  says  that  J.  Bennett,  so  as  in  the 
declaration  mentioned,  indorsed  the  bill  to  the  plaintiff  after  the  day 
on  which  the  bill  became  dae,  and  after  J.  Bennett  had  snob  notice  as 
aforesaid,  and  while  the  said  debt  was  so  due  to  the  defendant  from 
J.  Bennett;  and  the  defendant  says  that  he  was  not,  at  the  time 
when  he  so  elected  to  make  the  said  set-^fil  or  at  any  iime  after- 
wards, indebted  to  J.  Bennett  on  any  other  account  than  on  the  bill ; 
and  the  defendant  says  that  the  plaintiff  never,  before  J.  Bennett  had 
■nob  notice,  acquired  or  had  any  title  or  right  to  have  the  bill  indorsed 

Sixth  plea:  that  after  the  day  on  which  the  bill  became  dne, 
before  J.  Bennett  indorsed  it  to  the  plfuntiS^  and  while  J.  Bennett  Wal 
tiie  holder  and  owner  of  the  bill,  he  was  indebted  to  the  defendant  in 
K  snm  exceeding  the  amount  of  the  bill  and  the  interest  thereon  from 
the  time  when  the  same  became  due ;  and  whilst  the  said  som  of 
money  owing  from  J.  Bennett  to  the  defendant  was  dne  and  unpaid. 
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■nd  ftfter  the  bill  beoame  dae,  J.  Bennett,  in  order  to  deprive  the 
.defendant  of  his  right  of  set-off  in  Teq>eot  of  the  aforeaud  anm  of 
imoney  then  owing  from  J.  Bennett  to  the  defendant,  did,  in  order  to 
defraud  the  defendant,  and  in  oollnsion  with  the  plainti^  indorse  die 
bill  to  the  plaintiff,  in  order  to  enable  the  plaintiff  to  sue  the  defend- 
ant on  the  bill,  without  any  oonaideration  for  the  tuid  indorsement; 
and  that  the  plaintiff  sue*  in  this  action  merely  as  the  afi^ent  of  J.  Ben< 
nett  and  in  collnwon  with  him  ;  and  that  tiie  aam  of  money  bo  dne  as 
!aforesaid  from  J.  Bennett  to  the  defendant  hath  not,  nor  hath  any  part 
■of  it  been  paid,  but  it  still  dne.  And  the  defendant  aaya  that  he  wns 
pat,  at  the  time  when  the  bill  was  so  indorsed  to  the  i^aintiff,  or  at 
any  other  time  afterwards,  indebted  to  J.  B«nnett  on  any  other  aooonnt 
thim  on  the  bill. 

Demorrers,  and  joinders  t^ierein. 
j  Sanoe  ai^ed  in  support  of  the  demoraen  (December  4).  The 
jseoond,  third,  and  fonrth  pleaa  are  clearly  bad.  The  8  A  9  Viet. 
0.  109,  I  18,  merely  renders  wagering  oontraots  incapable  of  being 
enforced  :  therefore,  there  was  nothing  illegal  in  Bennett's  making  tho 
bets  on  aoooimt  of  the  defendant ;  and  the  direction  to  make  them 
contained  an  implied  anthority  to  pay  them,  if  lost.  Then  the  defend- 
ant, by  afterwards  giving  a  bill  for  the  amount  so  paid,  ra  effect  rati- 
fied the  payment.  [Pabkk,  B.  Those  pleas  are  certtiinly  bad.]  'Hie 
fifth  plea  is  also  bad.  It  does  not  show  that  the  defendant  had  any 
right  of  set-off,  since  no  action  had  been  brought  by  Bennett  against 
him.  Moreover,  the  defendant  was  not  bound  to  set  off  the  debt; 
and  it  is  consistent  with  every  allegation  in  the  plea  that  the  defend* 
ant  might  have  recalled  his  election,  and  refused  to  set  off  before  the 
bill  was  indorsed  to  the  pluntiff.  [Pabsb,  B.  The  plea  only  states 
that  the  defendant  elected  to  set  off  the  debt,  and  gave  Bennett  notice 
of  his  election  ;  but  that  is  of  no  avail,  unless  both  parties  agreed  to 
it.]  The  sixth  plea  ib  bad,  since  it  does  not  show  that  the  defendant 
intended  to  set  off  the  debt ;  and,  ooneiBtently  with  every  allegation 
in  the  plea,  he  may,  in  fact,  have  refused  to  do  so.  If,  however,  this 
is  substantially  Bennett's  action,  the  defendant  is  not  deprived  of  tut 
right  of  setoff;  for  the  indorsee  of  an  overdue  bill  takes  it  subject  to 
all  the  equities  which  attached  to  the  bill  in  the  hands  of  the  holder 
when  it  became  due.  Whitehead  t>.  Walker,*  Burrougfa  v.  Moss. 
I  J,  Addiaon,  contra.  The  second,  third,  and  fonrth  pleas  are  gool. 
{There  was  no  consideration  for  the  aeceptsnce  or  indorsement.  By 
ihe  8  4;  9  Vict.  c.  109,  S  18,  all  wi^ring  contraots  are  absolutely  voii). 
ft  ia  clear,  therefore,  that  the  winner  could  not  have  recovered  the  bet, 
jttid  eoseeqnently  the  payment  by  Bennett  was  a  payment  is  hia  own 
I  10H.&W.696. 
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mong.  It  is  nrgued  tliat  the  defendant,  b^  giving  tfae  bill,  ratified 
the  payment ;  but  the  doctrine  of  ratification  odIjt  applies  where  the 
»ct  IB  done  by  a  person  aa  agent  and  for  the  benefit  of  anothor, 
[Pabxk,  B.  Do  not  the  vordi  "on  acoonnt  of  iiini  thu  defendnnt" 
mean  "aa  hia  agent"?  If  the  defendant,  inatead  of  giving  a  bill,  had 
pud  the  money,  could  he  have  recovered  it  back?  Tlicn,  hnving 
g^Ten  a  bill,  that  is  a  payment  by  anticipation.]  If  a  perBoii  mnkes 
another  hia  agent  to  parchase  goods,  that  does  not  neccMarily  const^ 
tale  him  agent  to  pay  for  them.  So  here  Bennett  might  have  been 
the  defendant's  agent  to  lay  the  beta,  but  not  to  pay  his  losses. 
[Pabex,  B.  If  a  person  gives  a  bill  for  a  debt  whioh  he  is  not  bonnd 
in  law  to  pay,  as  for  instance  on  a  gnarantee  not  in  writing,  there  ia 
good  oonsideratton  for  the  bill ;  it  is,  in  trnth,  a  payment  at  a  future 
day.  It  has,  indeed,  been  held  that  a  gift  is  not  binding,  unless  it  be 
.  by  deed,  or  the  subject  of  the  ^ft  be  aotnally  delivered ;  but,  if  tlie 
point  were  rat  nova,  it  woald  perhaps  be  decided  differently.]  Then, 
with  respect  to  the  fifth  plea.  The  election  by  the  defendant  to  set 
off  the  debt  due  to  him  from  the  drawer  of  the  bill  was,  as  between 
them,  tantamoant  to  payment.  Qoodall  ».  Ray'  decided  that  an  in- 
dorsee of  a  promissory  note,  not  overdue,  bnl  the  amount  of  whioh  is 
exceeded  by  a  cross  demand  of  the  maker  on  the  payee,  having  notjoe 
I  of  such  demand  at  the  time  of  the  indorsement,  cannot  recover  a^inst 
the  maker  advances  made  to  the  payee  on  the  note  snbseqnont  to  such 
notice,  although  the  note  is  a  distinct  transaction  between  tlie  original 
parties.  [Pabee,  B.  It  cannot  be  said  that  a  mere  notice  of  set-off 
between  the  maker  and  acceptor  of  a  bill  before  it  is  due  will  restrict 
the  negotiability  of  the  instrument.  I  pointed  oat,  in  Whitehead  v. 
Walker,*  that  there  must  be  some  mistake  in  the  report  of  the  case  of 
Goodall  t>.  Ray.]  The  law  of  setoff  is  founded  on  the  doctrine  of  the 
I'eivil  law  aa  to  compensation :  Pothier  on  Obligations,  p.  3,  o.  4 ; 
[and  the  same  principles  ought  to  govern  its  application.  Unless  i 
notice  of  election  to  set  off  a  debt  is  binding,  this  inconvenience  wi) 
ensne,  that  the  party  to  whom  the  older  debt  is  due  must  bring  k 
Mtion,  in  order  to  prevent  the  operation  of  the  Statute  of  Limitation! 
and,  if  he  does  so,  he  is  met  by  the  set«S,  and  must  pay  the  costs  i:  * 
the  unsucoessf ul  action.  Then,  with  respect  to  the  sixth  plea,  it  s1io>^  a 
thnt  the  drawer,  acting  in  collusion  with  the  plaintiff,  fmudntenily 
indoraed  the  bill,  in  order  to  deprive  the  defendant  of  bis  right  of  set- 
off.  Such  a  transaction  is  within  the  spirit,  if  not  within  the  letter  of 
the  18  Eliz.  c.  ft.  In  Watkins  v.  Bensnsan,*  which  waa  an  action  by 
indorsee  agunst  acceptor  of  a  bill  of  exchsDge,  the  defendant  pleaded 
that  before  and  nt  the  time  of  tlie  indorung  of  the  bill  by  the  drawei 
*  i  Dowl.  P.  C.  74  •  10  5L  1  W.  696.  >  9  H.  i.  W.  422. 
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he.  the  drawer,  was  indebted  to  the  defendant  in  a  earn  of  aiaamj 
exceeding  tlie  amount  oE  the  Ull ;  and  that  atter  the  bill  became  dne^ 
in  order  to  deprire  the  defendant  of  hb  right  of  set-off  in  reepeot  of 
die  debt,  he  fraudulently  indorsed  the  bill,  to  enable  the  pluntiff  to 
me  the  defendant  on  the  bill,  and  without  any  oonuderation  for  the 
indorsement:  and  that  was  held  to  be  an  iasnabto  plea.  X!  the  drawer 
had  sued  upon  the  bill,  it  is  dear  that  the  defendant  might  have  set  off 
the  debt :  then  his  situation  is  altered  by  the  frandulent  transfer.  At 
all  events,  this  is  a  good  plea  of  set-off,  within  the  principle  of  the 
deciuon  in  Can-  ».  Hinuhliff.^  [Martin,  B.  If  this  amounts  to  a  j^M 
of  set-off,  it  ought  to  hare  the  effect  of  extinguishing  the  debt  due 
from  the  drawer ;  but  he  still  remains  liable.] 

Soinee,  in  reply,  referred  to  Isberg  v.  Bowden.* 

Paekb,  B.    We  entertain  no  doubt  about  any  of  the  pleas  ezoepti 
the  last.    With  respect  to  the  three  first,  the  acceptance  by  the  de-t 
fendant  of  the  bill  of  exchange  for  moneys  paid  by  the  drawer  fori 
bets  made  m  his  own  name,  bat  in  reality  for  the  defendant,  was  a  I 
pnyment  on  account.    It  is  true  that  the  defendant  was  not  bound  in  1 
law  to  repay  the  drawer ;  but,  unoe  he  ohose  to  give  a  bill,  there  is  I 
good  oopsideration  for  its  payment.    If,  instead  of  a  bill,  the  defend-  | 
ant  had  given  a  sura  in  cash  or  a  bank-cote,  it  is  clear  that  he  could  | 
not  have  recovered  it  back.     It  is,  in  effect,  the  same  with  a  bilL  I 
There  is  money  paid  on  the  defendant's  aoooont,  which,  by  giving  the 
tnll,  he  acknowledges  to  be  a  payment  on  bis  account,  and  that  is 
ample  consideration  for  the  bill.*    Then,  as  to  the  fifth  plea,  notice  of 
the  existence  of  a  set-off  does  not  take  the  case  out  of  the  authority  of 
Burrough  ti.  Mose,  which  decided  that  the  indorsee  of  an  oveHue  bill 
does  not  take  it  subject  to  claims  arising  oat  of  collateral  matters, 
such  as  a  set-off,  which  is  only  a  convenient  mode  of  settling  mutual 
aooounta.      The  only  point  upon  which  we  entertain  any  doabt 
whether  the  sixth  plea  shows  an  indorsement  of  the  bill  under  sndi] 
droumstanoes  of  fraud  as  to  give  the  defendant  the  same  right  of 
Kt-off  against  the  plaintiff  as  he  had  against  the  drawer  of  the  bill. 
On  that  point  we  will  take  time  to  consider.  Our.  adv.  vtUL 

The  judgment  of  the  coort  was  now  delivered  by 

Parse,  B.  The  only  question  remaining  for  decision  in  this  case 
is  the  sufficiency  of  the  sixth  plea.    It  is  in  these-'terms  (his  Lord- 

l  4  B.  t  a  647.  »  8  Bxoh.  852. 

■  Stepliens  v.  Wilkinion,  S  B.  &  Ad.  836  [tmhU) ;  Flight  v.  Reed,  1  H.  &  a  TOS; 
Ia  Toache  v.  La  Touclie,  8  H.  &  C.  C76 ;  Mather  tr.  Haiditone,  18  C.  B.  278;  Bcmett 
r.  Ford,  47  Ind.  204 ;  Ilolmei  r.  Wllliami,  10  Paige,  826,  accord: 

Boatlmll  K.  Rigcc,  11  C.  B.  481  (imiUi) ;  Dldlakc  «.  Itobb,  1  Wood*.  680 ;  IIoUm 
*.  CoagroTe,  12  Gra/,  216,  amCra.  — Ev. 
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ship  read  the  plea,  and  proceeded) :  A  plea,  not  substantially  differ^ 
ent  from  this,  was  held  by  this  oonrt  to  be  an  isBoable  plea,  in  the  case 
of  Watkins  t>.  Bensnsan,'  where  jndgment  bad  been  ai^ed  for  want  of 
s  plea,  after  the  defendaot  had  given  tjie  nsasl  nudertaking  to  plead 
.iianably.  Bat  in  §nch  oases  it  is  not  nsoal  to  allow  jndgment  to  bo 
'ligned,  nnlesa  the  plea  is  manifestly  bad,  which  this  plea  is  not,  there 
■oertainly  being  a  fair  qnestion  about  it.  We  think,  npon  full  con- 
juderation,  that  the  plea  is  bad. 

I    It  moat  be  considered  as  entirely  settled  by  the  case  of  Bnrrough  v 
^088  that  the  indorsee  of  an  overdne  hill  takes  it  subject  to  all  tbi 
jequities  that  attach  to  the  bill  itself  in  the  hands  of  the  holder  whei 
it  was  dne;  as,  far  instance,  the  payment  or  satisfaction  of  the  bill 
itself  to  such  holder,  or  where  the  title  of  such  holder  was  only 
seonre  the  balance  of  an  aooonnt  dne,  as  seems  to  have  been  the 
in  Collenridge  ti.  Farqnbanon.*    Bnt  the  indorsee  does  not  take 
ject  to  claims  arising  out  of  collateral  matters,  as  the  statatory 
of  set-off,  which  is  merely  a  mode  of  preventing  mnltiplicity  of  actions 
between  the  same  parties. 

The  doctrine  laid  down  in  Bnrrongh  «.  Moss  has  been  followed  in 
Stein  V.  Tglesias,  and,  we  believe,  never  dispnted.  Notice  of  the 
existence  of  the  setKiff  to  the  holder  of  the  hill  at  the  time  it  was  due 
makes  no  difference,  as  was  settled  in  Whitehead  v.  Walker,*  unless, 
indeed,  express  notice  was  given  by  the  party  liable,  and  eridonce  of 
acquiescence  in  it,  each  as  would  amount  to  proof  of  an  agreement  to 
set  ofE  by  both  parties,  which  would  be  a  satisfaction  of  the  bill  inde- 
pendently of  the  statute  of  set-off". 

This  being  clearly  settled,  what  is  the  eflbct  of  an  indorsement  of  an |\ 
overdue  bill  under  the  oiraumstanoes  mentioned  in  the  pleaf  These,l  I 
thou{!^  inaccurately  stated,  we  think,  amount  to  an  averment  that  I 
both  the  indorser  and  indorsee,  knondng  that  there  was  a  debt  due  to  I 
the  defendant,  which  would  be  set  off  if  the  action  should  be  brought  | 
by  the  indorser  agtunst  the  defendant,  in  order  to  defeat  that  setroff,  I 
and  fraudulently,  bo  far  as  that  was  a  fraud,  but  no  further,  agreed  that  J  J 
the  bill  shonld  be  indoreed,  and  it  was  therefore  indorsed,  without  vnlue  if 
to  the  plaintiff.  ■ 

Though  the  pluntiff  gave  no  value,  the  bill  by  the  indorsement  in 
transferred  to  him,  and  he  has  a  right  to  sue  on  the  bill  if  any  inter-jl 
mediate  party  is  a  holder  for  valae.  There  is,  therefore,  no  defect  iT||| 
his  title  on  that  account.  The  only  question  then  is,  does  the  supposed 
fmnd  vitiate  it ;  and  in  what  way  f  Is  it  really  a  fraud,  though  aalled|| 
•0  r    We  think  it  is  no  fraud.  1) 

>  9  H.  &  W.  432.  II  Stmrk. »».  >  10  H.  fc  W.  (»«. 
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The  holder  U  nni]er  no  legal  obligation  to  allov  the  debt  to  be  set 
<A  BgaiiiBt  the  olaim  on  the  bill,  anlen  he  has  entered  into  n  oontne' 
to  tiaat  effect  with  the  defendant,  wUeh  oontnet  would  create  an 
equity  in  favor  of  the  defendant  attaching  to  an  oTerdne  bill.  Hit 
power  to  circulate  it  is  not  reetruned  mmply  by  the  ezistcnce  at  the 
time  of  n  debt  of  eqaal  ralue,  and  hia  drcQlating  it  la,  therefore,  no 
infringement  of  any  exiating  right  of  the  defendant.  It  is  wholly 
contingent  whether  the  defendant  will  have  a  debt  due  to  faira  frotn 
the  pinintiff  when  the  bill  is  sued  upon,  and,  if  there  be,  wbether  the 
defendant  will  dtoo«e  to  plead  a  Bet.oC  Till  then,  the  whole  amount 
of  the  bill  ia  doe  to  the  plaint ;  and  if  he  indoiaea  over  the  bill, 
tbou^  he  mnat  have  known  that  the  oontingent  rij^t  of  aet^iff  wonld 
be  defeated,  he  clearly  would  give  a  good  title.  Does  it  become  a 
fraud  and  defeat  the  title,  if  he  aotnally  intenda  to  do,  by  indorsing  it, 
what,  under  the  ciroumstanoes,  would  be  the  neceeaary  result  of  that 

'  act  f  and  would  it  become  ho  if  he  oommunicatea  that  intentiou  to  the 
indorsee,  and  the  Utter  agreed  to  assist  him  ? 

.^  Thia,  we  think,  is  no  fraud,  and  does  not  avoid  the  transaction.  If 
it  waa  a  fraud,  what  would  the  consequence  bef  The  transfer  would 
be  valid  between  the  parties,  and  void  only  as  against  the  party  in- 
tended to  be  defrauded.  That  wonld  not  enable  the  defendant  to  aet 
off  ngiunat  the  plaintiff  the  debt  dne  from  another;  for  it  wonld  be 
against  the  words  of  the  statnte,  which  apply  only  to  mntoal  debU 
between  the  defendant  and  plaintiff.  Vide  Isberg  v.  Bowden.*  The 
oasea  in  which  a  setoff  has  been  allowed  of  debta  not  due  from  the 
plaintiff  to  the  defendant  are  explained  in  the  judgment  in  that  case. 
They  are  cases  where  the  real  prindpal  has  permitted  another  to  deal 
as  owner,  and  cannot  be  permitted  to  interfere  with  allowing  the  same 
defence  against  the  real  principal  which  he  would  have  had  against 
the  apparent  one.  See  Isbeig  t).  Bowden,'  Carr  v.  Hincbliff,*  George  v. 
Clagett,*  as  explained  in  Tucker  v.  Tuoker.*  That  is  entirely  different 
from  the  present  case. 

We  think,  for  these  reasons,  that  the  sixth  plea  is  bad. 

JudffmeHt  for  the  pktintijff 

.    i8Excti.8fi2.  *4B.&C.64T. 

;    M  T.  R.  869.  <  4  B.  A  Ad.  746. 

*  UoDoffle  V.  Dame,  11  N.  H.  S44;  OiAonM  v.  Woodward,  8V  N.  H.  641 ;  FHir* 
I  aji.  S  BaU.  86^  canlra.— Kb. 
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ASHURST  ».  THE  OFFICIAL  MANAGER  OF  THE  ROTAL  '-M^ 

BANK  OF  AUSTRALIA.  -jL^U-tf*******;  "^ 

Ik  ihb  Kiho'8  Bbkch,  Mat  80,  misr^'^^^f*'^^f^^*^^^^ 
\Bepm*dM  ST  Lax,  Tina,  168.] 

Dsci-AXATioti  on  ft  promiaBory  note'  payable  to  bearer  two  yean 
after  date. 

Flea :  that,  after  tbe  making  of  the  note,  it  was  delivered  to  one 
Boyd,  who  became  bankrupt,  and  tba  defendanta  were  his  oaaignees 
and  that,  after  the  bankruptcy,  and  after  the  note  had  become  due, 
Boyd  transferred  the  note  to  the  plaintiff. 

Replication,  that  the  plaintiff  at  the  time  of  the  transfer  had  do 
notice  of  any  act  of  bankruptcy, 

Demurrer  thereto, 

SmiiL,  in  support  of  the  demurrer.  This  note  being  overdue  at 
the  time  of  the  transfer  to  the  plaintiff,  he  takes  it  subject  to  all  the 
equities  af^cting  the  title  of  the  transferror  (l^nson  v.  Francis ')  \  and 
the  title  of  the  transferror  was  destroyed  by  hia  bankruptcy. 

H.  MVl.  The  question  is  whether  the  ordinary  doctrine  is  appli- 
cable to  this  oase.  The  defendants  are  the  aaeignees  of  Boyd,  and  are 
m  a  sense  by  this  plea  setting  np  their  own  laches.  There  ie  no  equity 
therefore  to  defeat  t)ie  pl^ntifTs  title  as  against  them.  Charles  v. 
Marsden,  Stein  v.  Yglesias,  Parr  t>.  Jewell,*  and  other  cases  collected 
in  Smith's  L.  C.  258. 

LoKO  Cakpbbll,  C.  J.  I  think  the  defendant  entitled  to  onr  judg 
ment  The  law  is  clearly  laid  down  by  Lord  Ellenborough  in  1  Camp, 
and  to  that  I  adhere.  If  the  note  bad  been  tranBferred  by  an  uncer 
Seated  bankrupt  before  it  was  due,  the  bearer  for  value  would  have  bai 
a  right  to  sue  upon  it ; '  but  the  transfer  being  after  it  was  due,  he  hai 
no  sucb  right,  because  the  transferee  can  take  no  better  title  than  the  | 
transferror  had,  TTja  Imnlfmpij'Y  ffnes  to  the  very  title  of  the  trana- 
ferror ;  »tf^  aftj^r  it.  hijrj  bepotae  due,  though  called  a  ueKOtiiible  instru- 


1  1  Camp.  )V.  1  18  C.  B.  TOO. 

*  See  Loitnde*  d.  Andonon,  13  Eut,  ISO,  in  vbich  case,  howerer,  the  bill  was  lotQ 
taken  from  Ihe  bankrupt  In  penon.  UnderlheEngliahbuikniptey  act  and  the  United! 
Stales  bankrupt  law,  it  seemi  clear  that  a  bankrapt  hai  no  mare  power  of  inTeatiog  I 
a  porcliaaer  witb  the  title  to  a  bill  or  note  negoUabte  b7  deliTerj  than  lie  would  hare  n 
in  the  (MM  of  an  (H^lioary  chalteL  But  a  second  transfer  of  the  bill  or  note  —  unlike  I) 
tin  tmiifer  of  an  ordinujr  chattel  —  to  a  pnrahaser  tor  valae  without  notice  would  || 
lire  the  latter  a  title  UDimpoachable  b^  the  astlgnee  of  the  bankrupt  —  Bd.  J 
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my.n^  it  wiM  in  trath  a  chattel,  and  only  trangferable  like  tmy  otlicr 

^jJHUgL^'i'he  oases  cited  by  Mr.  Hill  do  not  apply,  becaoae  the  objeo< 

- .   tion  is  t^  tlie  transferror  had  no  title.    His  right  bad  rested  in  bis 

assignees :  he  w«  a  mere  stranger ;  and  the  plaintifi  had  no  better 

title  than  if  be  had  taken  it  from  a  person  who  had  stolen  it, 

Coi^aaiDoz,  J.,  oononrred. 

Esue,  J.  It  Menu  to  me  extremely  important  to  drav  the  line 
^iearly  between  negotiable  instmments,  properly  so  called,  and  ordi- 
nary chatteb,  wliich  are  transferable  by  delivery,  though  the  transferror 
can  only  pass  such  title  as  be  himself  bad.  As  to  negotiable  iostro* 
meats,  during  their  currency,  delivery  to  a  honaflda  bolder  for  vain* 
gives  a  title,  even  though  the  transferror  should  have  acquired  the 
instrument  by  tbeft;  but  after  maturity  the  instrument  becomes  in 
effect  a  chattel  only,  and  ta  negotiable  only  in  the  sense  I  have  men- 
tioned. 

Cbokptoit,  J.    I  agree  that  the  plaintiff  is  not  entitled  to  recoverl 
npon  this  note ;  bat  I  do  not  think  it  correct  to  say  that  after  maturityl 
it  becomes  like  a  mere  chattel,  for  the  negotiability  continues  in  all  itaj 
strictness.     In  these  cases,  two  things  are  to  be  considered.     Generally,! 
a  chose  in  action  is  not  assignable;  but,  with  regard  to  negotiable  in- 
struments, as  bills  and  promissory  notes,  a  different  rule  obtains,  bbA 
they  are  negotiable  by  delivery.    But  the  question  of  negotiability 
is  different  from  the  qneation  of  title.    As  to  that,  the  party  taking 
the  instrument  during  the  currency  of  it  may  acquire  a  better  title 
than  the  transferror  bad  ;  but,  when  it  ia  overdue,  it  comes  dii^raoed 
into  the  hands  of  the  transferee,  and  that  prindple  does  not  apply. 
Then  Mr.  Hill  gays  that  that  is  not  a  nniverHal  rule,  because  it  bss 
,  been  held  in  many  cases  that  original  want  of  consideration  is  not 
f  such  a  defect  in  the  title  as  would  defeat  the  right  of  a  transferee  for 
value,  even  after  the  bill  or  note  had  become  due ;  but  that  is  founded 
npon  this  ground,  that  it  is  in  those  cases  part  of  the  original  consid 
eration  that  the  accommodation  drawer  should  be  intrusted  with  the 
power  of  giving  a  better  title  than  be  had  himsell    That,  however,  ii 
j  an  ezcaption  to  the  general  rule,  and  perhaps  strengthens  it. 
I  Jvdgmentfor  the  defendant 

*  Be*  mfra,  717,  n.  1  (lut  pangnph  but  one  of  the  oote). — Ev. 
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HOLMES  ..  KlS-^',"^'"',  >^Y''''  '■'■" 

Iir  THB  EZOHKQDBB  ChAUXBB,   DsOElISSB  1,   1868.      ' '"^    '  ''-  '  (<'<'i    . 

[RijwrfacJ  in  S  f  orJktaM  J- MtTMOM,  801.]         <^<- '  C     i'''^:.  '*  ^f   '•'  '  '-'  '  J 
Deoljuutioii  by  indorsee  ag^ft  acceptors  of  a  bill  i^lzoniuigef  i^*    i  /    - 
lor  X800,  drawn  by  one  Caleb  Watoon.  I  lAt  O*^-) » - 

Plea.    Ab  to  £272  2».  7rf.,  parcel  of  Uie  amount  of  the  bill  in  tbe  fr  A  ^  ^  ^   ^  '•' 
declaration  mentioned,  that  before  the  indorsement  or  aceeptanoe  of 
(he-bill  the  defendants  applied  to  the  said  Caleb  Watson  to  advance  i    c    ,       -^ 
them  th6  sum  of  £S00,  which  C.  WaUon  agreed  to  do  upon  the  terms  ,    ^^ 
of  the  defendants  accepting  the  bUI,  and  depositing  with  him  a  policy  ''!."'• 
of  insurance  on  the  life  of  the  defendant  W.  Kidd,  and  certain  canvas  (n'fJL  t'    ':' 
of  the  defendants,  of  the  value,  to  wit,  of  £400,  as  a  security  for  the  duo 
payment  by  the  defendants  of  the  said  bill ;  the  said  drawer  of  the  siud' 
bill  to  have  power  of  selling  the  said  canvas,  and  applying  the  proceeds 
of  Bueh  sale  in  payment  of  the  amount  due  on  the  siud  bill,  if  the  same 
was  not  paid  by  the  defendants  when  due;  that  the  said  bill  was 
accepted,  and  the  s^d  policy  and  canvas  depodted  upon  the  terms 
aforesaid,  and  that  after  the  said  biU  was  due  the  said  drawer  sold  the  j 
canvas  and  realized  by  such  sale  £272  2s.  7<f.,  and  still  retains  and  > 
holds  the  same  sam;  that  the  bill  was  indorsed  by  the  said  drawer  to 
the  plaintiff,  after  the  same  was  overdue  and  subject  to  the  equity  of 
the  proceeds  of  the  sale  of  the  said  oonras  being  applied  to  the  pay- 
ment and  satisfaction  of  the  said  bill,  and  without  any  value  or  con- 
sideration having  ever  been  given  by  the  plaintiff   for    Uie  sud 
indorsement.    Demurrer  and  joinder. 

Judgment  having  been  given  for  the  defendants  on  the  demurrer  to 
this  plea  in  the  court  below,  the  plaintiff  assigDcd  error. 

Aihertaa  ai^ed  for  the  plMutiff.'  The  effect  of  the  agreement  was 
to  give  to  the  drawer  an  option  to  sell  the  canvas  and  pay  himself  at 
any  time  while  he  continued  the  holder  of  the  bill.  At  the  moment 
of  the  indorsement,a  perfect  title  rested  in  the  indorsee.  That  could 
not  be  affected  by  any  thing  which  the  drawer  might  da  after  the  bill 
left  his  bands.  After  the  indorsement,  the  drawer  could  not  take  the 
prooeeds  of  the  canvas  in  payment  of  the  bilL  The  statement  in  the 
plea  that  the  bill  was  indoriied  without  value  is  not  material.  The 
only  consequence  of  that  is  that  the  indorsee  took  it  subject  to  the 
equities  attaching  to  the  bill.  [Wiu.bs,  J.  The  bill  was  subject  to 
the  equity  that  upon  the  sale  of  the  canvas  the  consideration  was  at 

'  Bsfoie  Erli^  J.,  WUUsnu,  J.,  Cromphm,  J.,  Crowder,  J.,  uid  WUIm,  J. 
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IR  end.]  The  equity  referred  to  ii  one  only  between  the  drawer  and 
the  acceptor  of  the  bill :  it  ia  a  collateral  contract  that  the  drawer 
having  indorsed  the  bill,  ahould  give  up  the  canvas  to  the  acceptor. 
There  was  originally  abundant  consideration  for  this  bill.  The  plain- 
tiff, therefore,  by  Uie  indorsement,  acquired  a  perfectly  valid  title,  and 
it  in  the  position  of  an  innocent  indorsee  for  value  who  cannot  bft 
affected  by  aay  thing  done  by  the  person  from  whom  he  takes,  sub- 
■eqnently  to  the  indorsement  to  him. 

£reU,  who  appeared  to  support  the  plea,  was  not  called  upon. 

Eblz,  J.  We  are  all  of  opinion  that  the  plea  is  good,  and  therefore 
%e  judgment  must  be  afflnned.  On  the  drawing  of  the  bill,  there 
was  ao  agreement  that  the  canvas  should  be  a  security  in  the  hands  of 
llie  drawer,  and,  if  sold,  the  proceeds  should  be  applied  in  payment  of 
the  bill,  if  not  paid  by  the  defendant  when  dne.  The  drawer  held 
the  bill  till  it  was  overdue,  when  he  indorsed  it  without  value  to  tbe 
plaintifE,  and  afterwards  sold  the  canvas,  and  held  the  proceeds  to  bo 
applied  to  the  payment  of  the  bill.  The  question  is  whether  the 
receipt  of  the  money  by  the  drawer  is  a  bar  to  this  action.  The  plain- 
tiff took  the  bill  subject  to  tbe  equities  a&cting  it.  In  the  bands  of 
tbe  drawer,  the  right  to  sue  was  defeasible  :  when  he  sold  the  oanvaa, 
it  was  defeated,  and  the  plaintiff  took  the  bill  lubject  to  that  cou- 
iiogency. 

WiixiAMB,  J.  I  am  of  the  aame  opinion.  I  agree  that,  when  it  is' 
said  that  an  indorsee  takes  subject  to  equities,  tbe  equities  must  arise 
out  ol  the  or^nal  traneaotion.  Here  the  incumbrance  on  the  billi 
was  part  of  the  transaction  out  of  which  the  bill  arose.  j 

Cbomfton,  J.  Upon  the  concoction  of  this  bill,  it  waa  agreed  that 
it  was  not  to  be  paid,  if  the  canvas  was  sold.  That  agreement  directly 
affects  the  bill,  and  was  part  of  the  condderation  for  it.  The  cause 
therefore  differs  from  that  of  a  right  of  set-off  against  the  iadoiMr, 
which  is  merely  a  personal  right  not  aSboting  the  bill.  In  the  present 
ease,  tbe  equity  directly  attaches  to  the  biU.  The  plaintiff,  therefore, 
got  a  defeasible  title  only. 

Cbowsbr,  J.  The  plea  is  an  answer  to  the  action.  The  case  ta 
within  the  ordinary  rule  applying  to  parties  taking  a  bill  by  indorw- 
ment  subject  to  equities  which  affect  it. 

WnJBB,  J.,  concurred.  Judffment  qfflrmedf 

'  Brilten  r.  Fither,  26  Up.  Can.  Q.  B.  8SS;  Caosdian  Co.  v.  Boas,  S3  Up.  Ca 
0.  P.  407  («niUc)  i  Robiiuon  v-  LjmsD,  10  Conn.  80;  Fanii  r.  Cstlatt,  SS  Ho.  4n 
irslbridga t>.  BIbbM, SO  Tt.  6U ;  Fedter  >.  a»wjtt,  MYLUD, oaMnf.— E>. 
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Is  TBS  Qubbs'b  Bshch,  Jumb  7,  1864.  •  -^  /    .' 

..X'ttiit     .'tt  ^     .  .J  P 
\BmrtadM6Bal4-Smilk,aii.]  ,  ./  'l      .      , 

~-  '<.  i  J  -re'*.-  ;  <  "  i  v.* 

Tui  was  RD  sotion  on  an  oTerdoe  bill  of  exchaiige  bit  £2f> ;  drawn  ^   ^      . 
byE.  L.  LcivT'on  the  Ist  May,  1868,  pajrable  to  lmiuel£,or  order,  three  j .  •^'-.{  ' 
moDths  after  date,  aooepted  by  the  defendant ;  and  indorsed  by  Lory  i  -■ 
to  the  plaintiff.  \  .'^  "- 

Flea.    That  before  die  commencement  of  this  Bait  one  B.  W.Aaron,  •' '   •' -' 
being  the  holder  of  the  bill  of  exchange,  commenced  an  action  ag^nst   ' 
the  defendant  by  issoing  oat  of  the  Conrt  of  Qoeen's  Bench,  on  the  ^ 

6th  Angast,  1868,  a  writ  of  sammons  under  "  the  Snmmary  Prooodare    ;  .  >  <  >  ^ '  < 
on  Billa  of  Exchange  Act,  1856,"  for  the  reoovery  of  the  amount  of   '' ,        <    . 
the  bill  and  expenses  of  noting,  and  which  writ  of  summons  was  in    . 
the  special  form  contained  in  schedule  to  that  Act  annexed,  and  in-    ',.,'. 
doraed  as  therein  mentioned ;  and,  by  which  indorsement,  B.  W.  A.  ,    , , ,  , 

claimed  £26  Is.  and  interest  due  to  him  as  the  holder  of  the  bill ;  and  | 

by  which  it  appeared,  and  as  the  fact  was,  that  E,  L.  L.  bad  indorsed  ;  l  < ' ' '  '  ■  ■ 
the  same ;  and  which  writ  was  served  upon  the  defendant,  and  which 
action  and  writ  were  still  pending,  and  had  never  been  determmed  or 
dieoontinued ;  and  that  the  plaintiff  afterwards,  on  the  24th  of  Octo- 
ber, 1863,  oommenoed  his  aotion  under  and  by  virtue  of  the  provisions 
of  "the  Summary  Procedure  on  Bills  of  Exchange  Act,  1866,"  by  - 
isenlng  a  writ  of  summons  in  the  special  form  in  Schedule  A.  to  that' 
Act  annexed,  and  indorsed  as  therein  mentioned,  and  by  which  in- 
dorsement the  plaintiff  claimed  £26  6s.  principal  and  interest  due  to 
him  aa  the  holder  of  a  bill  of  exchange  drawn  by  £.  L.  L.  apon  and 
accepted  by  the  defendant,  and  indorsed  by  E.  L.  L.,  and  also  2>.  Qd, 
for  noting,  and  £'i  %».  for  costs;  and  which  last-mentioned  writ  of 
■nmmons  so  indorsed  was  issned  by  E.  L.  L.  as  the  attorney  for  the 
plaintiff,  and  was  duly  served  upon  the  defendant,  and  that  the  last- 
mentioned  writ  was  issned  and  prosecuted  by  the  plaintiff  for  the 
recovery  of  the  same  identical  principal  sum  of  money  for  which 
B.  W.  A.  issued  his  writ,  and  during  the  pendency  thereof,  and  apon 
and  in  respeet  of  the  snme  identical  bill  of  exchange,  and  upon  and 
in  reapoct  of  the  same  identical  coneidemtion  and  no  other ;  and  tliat 
(he  plaintiff  took  the  bill  and  became  the  holder  thereof,  and  E.  L.  L 
indorsed  the  samo  to  the  plaintiff  after  the  aame  became  due,  with- 
out any  ooiisidoration  or  valno,  and  with  notice  nnd  knowledge  oi  Uit 
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pendenoy  of  tie  fint^nentiotied  sctioit,  and  all  th«  sereral  matters  m 
this  plea  mentioned. 

Demorrer,  and  joinder. 

ffarinffton,  in  anpport  of  the  demnrrer.  The  pUintil^  being  a  mero 
indoraee  without  valae  and  without  notice,  atanda  in  the  position  of 
hevj  who  indorsed  to  him,  and  the  plea  shows  nothing  to  impeach 
Levy's  title.  [He  cited  Bosanqnet  v.  Dudman '  and  Watkina  n.  Maale.] 
[Blackbitbit,  J.  In  By  lea  on  Bills,  159, 160, 8th  ed.,  it  is  said :  "  The 
holder  cannot  transfer  after  action  broaght,  so  aa  to  give  his  transferee 
a  right  of  action,  provided  the  latt«r  were  aware  that  the  action  van 
oommenced,"  for  whioh  is  cited  Marsh  v.  Newell.*]  The  authorities 
there  cited  do  not  bear  out  that  poution.    [He  was  then  stopped.] 

jR.  A.  Fither,  contra.  Every  indorsement  of  a  bill  of  exchange  la 
prima  facie  ioT  value.  Dabbs  v.  Humphrey,*  TksA  v.  Edwards.  In 
the  passage  cited  from  Byles  on  Bills,  the  author  also  refen  to  Jones 
«.  Lane,*  where  Alderaon,  B.,  aaya :  "  In  Colombiea  v.  Slim,  cited 
in  Mr.  Chitty's  Book  on  Bills,  the  Court  of  King's  Bench  held  that  an 
indorsement  after  action  brought  on  a  note  overdue  would  neverthe- 
less give  the  indorsee  a  right  of  action,  nnleas  he  had  express  notice  of 
the  action.  Here  the  defendant  had  express  noUoe  of  it,  and  I  think 
an  action  would  not  lie,  at  the  defendant's  suit  on  the  bill.  I  should 
probably,  however,  had  It  been  necessary,  have  allowed  the  defendant 
to  Iiavo  argued  this  question  before  the  full  court."  In  Chitty  on 
BillB,'p.  157,  10th  ed.,  we  find,  "  Nor  can  a  person  who  receives  a  bill 
with  notice  that  an  action  has  l>een  commenced  thereon,  and  is  still 
depending,  muntiun  another  action  ngunst  the  same  party ; "  and  he 
adds,  in  a  note, "  But  it  is  otherwise  where  the  indorser  has  not  re- 
ceived such  notice."  Colombies  «.  Slim.*  The  pendency  of  an  action 
by  an  informer  to  recover  a  penalty  is  a  bar  to  a  similar  action  by 
another  informer.  [CBOifproir,  J.  That  ia  on  a  different  principle. 
The  statutes  give  the  penalty  to  the  party  who  first  sues  for  it.]  When 
an  overdue  bill  is  indorsed,  it  passes  to  the  indorsee  with  all  the  equities 
between  the  original  parties  to  that  particnlar  bill.  Story  on  Bills, 
§  220,  4th  ed. 

JSTaringlon  was  not  called  on  to  reply. 

GoosBUBK,  C.  J.  Our  judgment  is  for  the  plaintiff.  It  is  difEeult' 
to  see  what  are  the  facts  intended  to  be  stated  in  this  plea.  But  I  will 
'  assnrae  they  come  to  this,  —  that  Levy  the  drawer  of  the  bill  having 
indorsed  it  to  Aaron,  and  Aaron  having  brought  an  action  on  it  (which 
we  must  take  to  have  been  after  the  bill  hod  become  due  and  been  dia 
honwed),  Aaron  transferred  it  by  indorsement  to  the  plaiotifl.    Tbt 

1  1  Stark.  1,  2.  «  1  Taont  100.  •  4  M.  &  8c.  381. 

«  S  T.  4  C.  S81,  SM.  *  2  Chit.  «8T. 
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point  iotended  to  be  riUBed  U,  therefore,  that  the  holder  of  a  hill  irho_ 
has  brought  an  aotion  on  it  oaunot  tramfer  it  to  another  indorsee  foi 
value  8o  as  to  enable  him  to  sue,  if  the  indorsee  had  notice  of  the 
pendency  of  the  former  action.  That  is  a  proportion  to  which  I  am 
not  prepared  to  aasent.  The  holder  of  a  bill  is  prima  facie  entitled 
to  bring  an  action  upon  it,  even  though  it  wu  indoreed  to  him  after  it 
became  due;  for  the  only  consequence  of  that  is,  that  whatever  would 
have  been  a  defence  to  an  action  on  the  bill  in  the  hands  of  the  trana- 
ferror  is  equally  so  to  one  in  the  hands  of  the  transferee.  Hero  the 
transferror  could  not  have  brought  two  actions,  and  the  two  actions  are 
not  brought  by  him,  for  one  is  by  the  holder,  who  is  entitled  to  bring 
it  if  the  bill  is  not  pud.  The  acceptor  is  liable  on  the  bill,  and  might 
prevent  a  second  action  by  paying  its  amoant.  Suppose  he  does  not, 
and  an  action  ia  bron^t  by  the  second  indorsee,  what  is  his  remedy  ? 
The  answer  'u  that  two  courses  are  open  to  him.  He  may  pay  the 
bill  and  plead  a  plea  puis  darrein  continnanoe,  although  thera  might 
be  inconvenience  on  the  score  of  costs.  But  be  has  another  very 
simple  remedy.  He  may  come  to  this  court  for  its  intervention,  be- 
cause in  justice  and  equity,  when  the  bill  has  been  transferred  to  the 
KOond  holder,  the  new  action  is  equivalent  to  an  abuse  of  its  process, 
which  the  court  will  not  allow.  That  is  a  much  dmpler  and  better 
course  than  talking  about  equities.  Try  the  present  question  by  thit 
test.  It  is  perhaps  consistent  with  this  plea  that  Aaron,  having  brought 
an  action  against  the  acceptor,  had  also  had  recourse  to  Levy,  the 
drawer ;  for  often  the  holder  of  a  bill  hiings  actions  against  every 
person  whose  name  is  upon  it.  Suppose  he  had  done  so  here,  could 
not  Levy  have  brought  his  action  on  this  bill  when  he  got  it  back? 
Therefore,  if  Levy  could  have  brought  his  action,  I  see  no  reason  why 
the  transferee  after  the  first  holder  could  not  bring  his  action  also.  It 
is  true  that  in  Jones  v.  Lane,*  Alderson,  B.,  lays  down  a  different 
rule;  but  be  says  it  wss  not  material  to  decide  the  point,  and,  if  it 
were,  he  would  wish  a  further  argument  upon  it.  Neither  does  liie 
caae  of  Marsh  v.  Newell,*  referred  to  in  Bylea  on  Bills,  p.  169,  Sth  ed., 
bear  out  the  proposition. 

CnouPTOK,  J.  This  plea  is  bad,  and  does  not  raise  the  question 
which  it  probably  intended  to  rtuse.  The  facts  are  quite  conaistenl 
with  this,  that  Levy  may  have  been  compelled  to  pay  this  bill,  and  so 
became  holder,  and  consequently  entitled  to  sue,  although  the  later 
averments  in  the  plea  show  that  the  plaintiff  took  the  bill  from  Levy 
withont  consideration,  and  after  it  became  due,  and  is  therefore  in  no 
better  poution  than  he.  I  therefore  think  that  the  great  qneEtion 
meant  t?  be  raised  here  does  not  arise.  Here  is  an  action  by  the 
1  S  T  *  C.  381,  2H.  *  1  Tsnnt.  IW. 


Digitizecoy  Google 


T80  DBtlTBBS  V.  TOWSBXSD.  [OHAP   IT. 

,  bolder  of  a  Irill,  who  afterwards  tranafen  it :  then  the  qaestioo  is, 
oas  the  transferee  ioe  if  he  hai  notios  of  the  pending  action.  It 
is  not  necenarj  to  decide  that  point;  bat  I  am  inclined  to  ^ree 
with  the  rest  of  the  oonrt  that  the  pendency  of  that  action  is  matter 
for  the  equitable  oonsideration  of  the  conrt,  and  not  a  matter  plead- 
able in  bar. 

It  appears  clear  from  the  aathorities  that  the  faot  of  a  ohose  in 
action  being  in  litigation  does  not  make  it  not  tranaferable.  The  de- 
fendant has  two  modes  of  relief.  He  might  either  plead  anter  action 
pending,  or  apply  to  the  equitable  jariadiotion  of  the  oonrt  to  stay 
the  proceedings.  But,  by  the  bill  baring  been  passed  In  this  way  to 
anodier  party  to  sne  npon  it,  the  plea  of  anter  action  pending  would 
foil,  because  the  new  action  applies  to  the  new  indorsement,  and 
therefore  one  might  think  be  might  say,  I  will  allow  yon  to  recover, 
and  plead,  as  a  plea  puit  dctrrein  continuance,  judgment  recovered  by 
another  party.  But  by  the  new  mles  an  inconvenience  arises  there, 
because  to  such  a  plea  the  pliuntiff  may  say,  I  had  a  good  cause  of 
action  at  first. 

On  the  whole,  though  there  are  some  authorities  in  the  books  to 
the  contrary,  I  think  a  plea  such  as  I  have  suggested  would  not  be 
pleadable  in  bar ;  and  that,  at  all  events,  the  plea  in  its  present  form 

BLAGEBnRN,  J.  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Crompton  that  this  plea  as  pleaded  is  clearly  bad,  and  that,  if  it  had  been 
pleaded  in  the  form  they  suggest,  it  would  have  been  equally  so.  In 
taking  the  bill  from  Levy,  the  plBintiff  has  no  better  title  than  be,  and 
the  question  therefore  is  whether  the  &ctB  in  the  plea  would  have 
prevented  Levy  maintaining  the  action.  Thcno  facts  are :  that  Levy 
having  drawn  the  bill,  which  must  be  taken  to  have  been  for  valne. 
Levy  indorsed  to  Aaron,  which  we  must  also  assume  to  tiave  been  for 
value ;  that  Aaron  accepted  the  bill,  and  after  that  Levy  became  holder 
(it  does  not  appear  bow),  but  we  must  take  it  to  have  been  in  the 
only  possible  way,  by  Aaron  coming  on  him  and  his  taking  back  the 
bill  from  Aaron.  Now  the  indorsee  having  sued  the  acceptor,  can  he 
be  defeated  by  a  plea  alleging  that  a  previous  action  had  been  com- 
menced  by  Aaron?  It  is  enough  to  state  the  proposition.  How  can 
the  drawee  be  responsible  for  what  tbb  indorsee  may  have  done  ?  Be- 
sidcn  which  (although  It  is  hardly  worth  citing  an  anthority  for),  the 
point  has  been  decided  in  Callow  v.  Lawrence.  But  suppose  the  plea 
b.id  stated  what  I  iraa^ne  was  intended,  that  Aaron,  after  he  com- 
menced  the  action,  indorsed  the  bill  for  an  oppressive  purpose  to 
another,  still  the  plea  would  not  be  good.  The  holder  of  a  bill 
may  indorse  it,  and,  if  overdue,  the  indorsee  takea  it,  with  the  eqni- 
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tiea  upon  it.  But  I  never  heard  that  an  indorsee  takes  a  worse  title 
than  the  indoraer.  If  Aaron  had  brought  a  second  action,  do  more 
ooald  be  pleaded  against  him  than  can  be  pleaded  against  the  original 
indorsee. 

Then  Byles  on  Bills,  p.  169,  8th  ed.,  and  Chitty  on  Bills,  p.  1&7,  lOth 
ed.,  are  cited,  to  show  that,  if  an  indorsee  takes  a  bill  with  notice  that 
an  aotioD  is  pending,  it  is  a  defence  for  the  acceptor.  If  this  means 
that  that  fact  can  be  pleaded  in  bar  against  the  maintenance  of  tha 
second  aoUon,  it  is  contrary  to  printuple,  and  the  aathoriUes  cited  for 
it  do  not  bear  it  out.  In  Marsh  v.  Kewell,'  the  qnestion  was  whether 
the  eoBTt  ooold,  under  those  drcamstances,  stay  the  action,  which  waa 
entirely  a  nutter  for  their  equitable  jnrisdiotion.  In  Colombies  'j. 
Slim,*  the  oonrt  decided  that  a  plea  of  this  sort  was  bad  for  want  of 
an  averment  of  notice  of  the  bill  being  overdne.  But  they  proceed 
to  say  that  if  there  had  been  notice  of  indorsement,  and  the  second 
acdon  were  bronght  to  oppress  the  defendant,  it  wonld  be  otherwise. 
That  very  expression  shows  that  that  is  not  the  snhstaMce  of  a  plea 
in  bar,  for  yon  coold  not  introduce  an  averment  that  the  acUon  was 
bronght  with  the  riew  to  oppress.  But  it  is  very  good  gronnd  for  an 
application  to  stay  the  prooeodinga  on  the  first  action.*  The  only 
other  authority  is  Jonea  v.  Lane.*  All  that  amonnts  to  is  that  Aldei^ 
son,  B.,  threw  out  obiter  there  might  be  a  diSerence  in  consequence  of 
the  indorsee  having  notice  of  the  former  action ;  bnt  he  expressly  says 
that  it  was  not  necessary  to  decide  ^loit  it,  and  that  he  shonld  like  to 
hear  further  argument. 

Shbs,  J.,  concurring.  Judgment  for  tk6  piaiat^J' 

^  I  TAonb  lOB.  *  2  Chit  087. 

■  !«•  V.  JUmo,  9  Conn.  64 ;  Cnrdi  c.  Bemli,  26  Coon.  1 ;  TIU  *.  Wetton,  S3  Cona. 
42;  Hall  u.  Oentr}',  1  A.  K.  Muih.  &56,  aeeord. 

Goof.  Ferry  v.  Page,  8  Iowa,  4S6 ;  Fsniioa  v.  Bobbuon,  10  Iowa,  272 ;  Enttoa  «. 
Mda}',  S  mch.  427.  —  Bs. 

*  8  T.  *  C.  281. 

•8m  Hwib  V.  Hawaii,!  TuuA.  lOS;  Colomblw  ».BlIm,2  Chit  637 ;  JonSi  m 
LaB«,ST.ftC.  2S:;  MoLsnaan  ».  Momnast,  28  Dp.  Can.  Q.  B.  114.  — Eo. 

Tha  Gue,  In  ra  Ennipean  Bsnk,  which  pnparif  bdoop  In  thU  lectlaa,  wlU  hs 
Bnad  la  tha  Appendtz  to  thii  toIium,  f.  M.  —  Bs. 


-c  by  Google 


LOSES  «.  VVSKIK.  [OHAP.  IT. 


LOSBE  V.  DFNEIK. 

Ill  TBI   ScPBMMa   CotTBT  OF  JUDItUTUKX,  X>W  YoKE,  NoTBt- 

BSB,    1810. 

|R«p>rt*>f  w  7  J^BJbuaii,  Ta] 

Ik  error,  from  tho  Cunrt  of  Common  Pleu  of  DnoheM  Caanty. 

Tlie  eiiit  below  was  an  sction  of  aaaumpiit  od  a  promuaory  not«  1 
given  by  the  defendsnt  to  David  Newton,  payable  on  demand  to  New- : 
ton,  or  bearer,  for  the  anm  of  $56,  with  interest,  and  dated  the  I6th 
day  of  Janaary,  1806.  An  assignment  in  writing  from  Newton  to  the  I 
plaintiff,  dated  April  8, 1806,  waa  indorsed  on  the  note.  The  deolara>  I 
Uon  waa  in  the  nanal  form  on  the  note. 

Plea,  non  attumptit. 

The  defendant  proved  that,  sbortly  after  the  date  of  the  asaignment,^ 
he  pud  Newton  $60,  which  he  agreed  to  credit  on  Uie  note.  | 

The  plaintifTs  oonnael  contended  that  this  evidenoe  was  inadmisd-' 
Ue  OD  the  iasne  of  non  attumptit/  bnt  the  oonrt  mled  tJiat  it  should 
be  admitted,  and  the  jnry  fonnd  a  verdict  for  the  pUuntiff  for  (6.76 ; 
and  judgment  was  given  for  the  pluntifC  for  that  snm,  and  for  the 
defendant  for  the  oosts. 

The  case  waa  submitted  to  the  court  without  argument.  , 

Pbb  Cubiui.  The  note  waa  payable  on  demand,  and  negotiated^ 
upwards  of  two  months  and  a  half  after  it  was  ^ven.  The  first  qnea^j 
tion  that  naturally  arises  is  whether  this  is  to  be  considered  as  a  note 
negotiated  after  it  was  due,  so  as  to  let  in  the  defence.  There  ia  no 
precise  time  at  which  such  a  note  is  to  be  deemed  dishonored.  In 
Fnrman  v.  Haskin,'  a  note  payable  on  demand,  and  negotiated  eighteen 
months  after  it  was  given,  was  considered  as  a  note  oat  of  Ume,  so  as 
to  subject  the  indorsee  to  the  matter  of  defence  existing  when  it  was 
indorsed.  On  the  other  hand,  in  Hendricks  v.  Jndah,*  the  note  was 
payable  on  demand,  and  drawn  in  England,  and  was  pnt  in  snit  in 
this  State  by  the  indorsee  within  a  year  from  its  date ;  and  the  court 
Bud  that  the  maker  was  not  entitled,  in  that  oaae,  to  a  set-off  of  de- 
mands against  the  payee,  without  proof  of  a  frandalent  assignment; 
tor  it  waa  to  be  presumed  that  the  note  was  asdgned  soon  after 
ita  date.  The  demand  must  be  made  in  reasonable  time;  and  that 
will  depend  upon  the  oiroamstances  of  the  case  and  the  dtnation  of 
the  parties.  There  are  no  particulars  peculiar  to  this  case  disclosed  ;^ 
■nd  the  court  cannot  say  that  it  waa  erroneoua  to  let  in  the  defence,!, 
I  2  Cdnei,  869.  >  1  Jobnt.  B^.  819. 
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for  the  circmnstanoes  of  tbis  oase  might  have  been  Bnch  as  to  joitjfy, 
the  oonclnsioD  that  the  note  was  dishonored  when  it  was  assigned. 

Assuming  this  to  have  been  the  oase,  there  is  do  doubt  but  that  the  j' 
defendant  might  give  in  evidence,  under  the  general  issae,  payment  to 
the  original  payee  before  the  indorsement.    Brown  v.  Davis,  Brown 
V.  Comifih,*    If  the  payment  was  in  fnll  discharge  of  the  note,  it  ^ 
would  go  in  bar  of  the  suit ;  and,  if  it  was  not  a  payment  in  fnll,  it  will 
go  only  in  mitigation  of  damages. 

The  judgment  below  most  therefore  be  affirmed. 

>  ]  Ld.  Bajm.  217. 

*  The  doctrine  that  a  denuuid  note  ta  regarded  m  an  orerdae  note  In  the  Iionda  irff 
the  transferee,  ouleM  the  tranifer  wai  made  within  a  reaaonable  time,  obtain*  gen-t- 
erallf  in  thli  cauntrj.  In  the  following  c*m«,  the  trancfbr  waa  held  to  be  withtn  a  ' 
reaaonable  time:  Tomlinaoa  Co.  v.  Kinaella,  Bl  Conn.  368  {2  yean) ;  Stewart  v.^ 
Smith,  28  III.  867  (6  dtji) ;  Dennen  d.  HaakeU,  46  Ble.  180  {1  monthj ;  Thnnkm  v. 
McKown,  a  Maaa.  428  (7  daya);  Banger  o.  Cai7,  I  Met  839  (1  monthj  ;  [bnt  aee 
Sacket  D.  Lpomia,  4  Gray,  148,  and  Maaa.  Oen.  St.  c.  68,  J  10) ;  Carll  v.  Brown,  S 
BIich.401(l  month);  Uendricka  v.  Jndah,  IJohna.  819  ;  Sanford  D-IiIicUea,  4  Johna. 
2at  (6  montha) ;  Wethey  v.  Andrewa,  8  ffill,  682  (1  week) ;  Weeka  v.  Prjor,  i7 
Barb.  79  (3  daja) ;  Dennett  r.  Wjman,  18  Vt.  486  {9  d^a).  Canf.  Wright  e. 
LOitat,  4  PhU.  (Fa.)  64. 

In  tbe  fbllowInK  caaea,  the  tisnafbr  waa  held  not  to  be  within  a  reaaonable  time ; 
NeTioB  B.  Toiniiend,  S  Conn.  6  (8  montha) ;  Tncker  ti.  Smith,  4  Oreenl.  416  (6  Teara] ; 
Parker  o.  TntUe,  44  Me.  469  (4  montha) ;  Ayer  e.  Entchini,  4  Maaa.  370  (B  month*) ; 
Henunenwar  e.  Stone,  7  Ha**.  68  [1  year) ;  ClaA  v.  Leach,  10  Maaa.  61  (6  montha) ; 
Stoekbridge  c.  Damon,  6  Pick.  223  (S  jeut) ;  Thompaon  r.  Hale,  S  ^ck.  269  (< 
month*) ;  Sflreatcr  b.  Crapo,  16  Pick.  9S  (11  moDtba);  Sterena  n.  Brace,  21  ^ek. 
IBS  m  montha) ;  AmeHcan  Bank  v.  Jenneu,  8  Met  388  (8  montha) ;  Knowlea  v. 
Parker,  7  Met.  30  (2  yean ) ;  Palmer  a.  Palmer,  4  Am.  L.  T.  Rep.  n.  ■.  86S ;  Uon 
V.  Bngg,  19  Minn.  181  (4  jean) ;  Emeraon  e.  Crocker,  6  N.  H.  169  (10  montha) ; 
Odiome  e.  Howard,  10  N.  H.  S48  (4  year*)  i  Cariton  v.  Bailey,  27  N.  H.  280  (7  montha) ; 
Croaa  p.  Brown,  61  S.  H.  488  (18  month*) ;  FormanF.  Haakln,  2  CaL  SS9  (18  montha)  ; 
Loooda  V.  Fulrer,  9  Johna.  244  (2  year*) ;  Herrick  v.  Woolrerton,  41  N.  T.  681  (S 
month*) ;  Uttle  d.  Donlap,  Buabee,  40  (2  year*) ;  Cromwell  d.  Arrotc,  1  3.  &  B.  ISO 
(18  month*) ;  Atlantic  Co.  d.  Tredick,  6  B.  L  171  (1  year) ;  Camp  o.  Scott,  14  Vt 
187  (2  month*) ;  Horey  d.  WakeBeld,  41  Vt.  34  (10  montha).  Bee  Barbonr  t>.  Pnt 
lertmi,  86  Pa.  106  (1  month). 

A  note  oontaining  no  time  of  payment,  being  regarded  aa  immediately  dne,  out^ 
not  be  trantferred  ao  a*  to  give  tbe  tranaferee  a  greater  intereat  than  the  payee  him-j 
telf  haa.     SackeCt  b.  Spencer,  29  Barb.  180.    Bnt  aee  Pindar  v.  Barlow,  81  Tt.  630.  ) 

The  mle  illuatrated  by  the  preceding  caaea  hi  thl*  note  ba*,  of  conrw,  no  appUea-^ 
tiuu  to  note*  payable  on  demand  to  bearer,  a.  j.  bnk-nolee,  anch  DOtea  being  ob*i.' 
onaly  intended  to  circnlate  indefinitely.  SokMBOU  e.  Bank  of  En|^nd,  18  Bm^) 
U6a.;  BnUard  v.  BeU,  1  Maa.  262 ;  Ballard  r.  Oteeiibneh,  34  Me.  336,  888;  9  Of.' 
A|^..Gm,4U— Ed. 
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\tn\  ■!■    ':  '.  -  jfkATITT,  PufliDBirr  o«  tob  AioEiaoAir  Bxchahsb  Baxk»  «. 
.'  !      .'/    Cl   C-HicrJPDTNAM  AOT  Othm* 

\\<.C    lUtt'lltV  tJlH  THB.CODBT  OT  ApPBALB,  N«W  TOBK,  JplT,  I860. 
!v-C     ?•   .'      ;-^    -,    1'.     i"  '    ^^     [ftprtMi  w  8  Cmwfcet,  «i,l 

■  i.L  icj  V  Ab^al  from  the  Superior  Conrt  of  the  city  of  New  York,  *n«r«\ 
'  '  '  '  '■<[  \j  ^  M^o»  V*  against  Fatntun  and  others,  as  the  iodorHrB  of  a  prom-  - 
•'-   ^  '  '^  ~    :"  'maty  note.    The  pUintiff  wai  nonsnited  on  the  trial,  and  after  judg-l 

Bent  he  appealed  to  this  oonrt.     (See  1  Sandf.  Superior  Court  Rej . 

■;■....■':■...(•»»■) 

,  .       I     . '    .  f  .■^*  ^'  ^^I'o*^  for  appellant.    L  The  legal  effect  of  a  blank  indorse- 

V  >       ••■■-"^''ni^Bt  of  anote  past  doe  is  the  same  as  that  of  one  hefore  maturity, 

'';   '  ( '  ■.  '.  *^  ^1^  ^^  ^^^  differenoe,  that,  as  in  the  former  case  the  note  cannot  be 

'  '  ;     ,'.  J  '     presented  at  its  maturity,  the  contract  then  is  to  pay  on  demand  of  the 

■  .1 .  ■  maker,  his  failure  to  pay,  and  notice  to  the  indorser,  within  a  reason- 

.    able  Ume  after  the  transfer,  initead  of  requiring  the  performance  of 
' '.    -  those  conditions  at  the  maturity  of  the  note.    Berry  v.  Robinson, 

•  \  ,'        jMitford  V.  Walcot;'  Story  on  Prom.  Kotea,  {  180,  and  oases  cited. 

'  II.  An  indorsemeDt  not  negotiable  in  its  terms,  of  a  negotiable 
promissory  note,  is  negotiable  by  the  blank  indorsement  of  the  payee 
named  in  the  first  indorseuieQt.  Callow  v.  Lawrence ;  Chitty  on  Billa, 
Stih  Am.  ed.  257,  260 ;  Hoore  o.  Vanning,  £die  e.  East  India  Co., 
HaTens  v.  Huntingtoo,*  Rice  v.  Steams,  Guild  v.  Eager,*  Russell  «. 
Ball,*  Wilson  v.  Codmaa's  Ex'rs.*  And  this  is  equally  the  case  whether 
the  indorsement  be  made  before  or  after  the  maturity  of  the  note. 
The  analogy  noticed  in  some  of  the  decisions,  between  the  indorse, 
meat  of  a  note  past  due  and  the  drawing  of  a  new  draft  payable  tm 
demand,  is  intended  only  to  illustrate  the  rule  as  to  the  time  of  d^ 
mand  and  notice  in  such  cases,  stated  in  the  first  subdivision  of  tliis 
point,  and  is  for  the  benefit  of  the  holder,  and  not  to  his  injury.  It  is 
■aid  to  be  -  equivalent  only  to  the  drawing  of  a  new  bill,  for  the  pnr- 
poee  of  presentment  and  notice.  Ib  regard  to  the  pleading  and  legal 
affect,  the  instmrneot  is  to  be  regarded  as  a  simple  indorsement.  Se^ 
bury  tr.  Hungerford,*  Upbam  v.  Prince,*  Dean  v.  Hewitt ;  *  Cbitty  oa 

>  1  Ld.  Rbtih.  674.  ■  1  Cowen,  SBT.  ■  IT  Hui.  S1&. 

«  2  John*.  GO.  •  SCranch,  168.  •SHIIUSO. 

«  IS  Umi.  14.  *  6  Wend.  267. 
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BUla,  8th  Am.  ed.,  688 ;  Parsons  v.  Fanona,^  TouDg  v.  Wright,*  Boehm 
B.  Stirling ;  *  Chitty  on  Bills,  8th  Am.  ed.,  266,  snd  oasu  oited  in  not* 
(2)  ;  WiUiaiDB  ti.  E^eld,*  Heylyn  v.  Adunson. 

S.  Shanoood,  for  respondents.  Paper  maj  be  indorsed  after  dne, 
bnt  it  then  sssumes  s  new  charaoter  and  is  governed  by  uev  rules. 
It  th«i  becomes  as  between  indorser  and  indorsee  a  new  draft  <m 
the  maker  for  the  money  in  his  hands,  and  ii  in  all  respects  a  new 
oontract,  and  it  may  be  made  negotiable  or  otherwise  as  the  parties 
ohoose ;  it  being  a  new  draft,  its  negotiable  qaality  and  time  of  pay-  . 
ment  are  not  affected  by  the  old  note.  The  indorsement,  in  tha 
present  case,  over  the  names  of  the  defendants,  if  any  thing,  is  a  new 
draft,  payable  to  A.  Thaoher  alone,  and  not  negotiable.  It  gare  a 
right  of  action  to  Thaoher  against  the  maker,  because  it  transferred 
it  to  him.  Bnt,  as  a  new  draft,  no  terms  of  negotiability  are  conbuoed 
in  it,  and  it  therefore  possesses  none.  Havens  «.  Hnntington,*  Ooild 
■>.  Eager,*  Callow  v.  Lawrence.  It  is  a  new  contract  limited  to 
Thacher  only,  and  ^ves  the  plaintiffs  no  right  of  action.  Brown  t>. 
Davis,  Berry  t>.  Robinson,  Prosser  v.  Lnqner,^  Ketohell  v.  Bums.* 

Hdrlbut,  J.  On  the  29th  day  of  Ai^nst,  1844,  Messrs.  J.  W.  A , 
R  Leavitt  made  their  note  for  $1,570.62,  payable  to  the  order  of  T. ' 
Patoam  3b  Co.  (the  defendants)  ei^t  months  after  date.  A  few  days 
after  the  matarity  of  the  note,  the  defendants  indorsed  it  as  follows: 
"Pay  the  within  to  A.  Thacher,  value  received,  May  21, 1846.  T.  Pafe* 
nam  &  Co."  Thacher  indorsed  without  recourse,  and  delivered  the 
note  for  a  valuable  consideration  to  the  American  Exchange  Bank,  in 
whoae  behalf  this  action  ia  brought. 

On  the  trial,  the  defendants  urged,  among  other  grounds  of  objeo- 
tion  to  the  plaintifTs  recovery,  that  the  defendants'  indorsement  was 
in  effect  a  new  draft  payable  to  Thacher  only,  and  not  negotiable,  so 
that  DO  action  could  be  maintained  upon  it  in  the  name  of  the  plain- 
tiff. In  this  they  were  sustained  by  the  oourt,  and  the  plaintiS  WM  ] 
Donsnited. 

The  other  objections  taken  by  the  defendants  on  their  motion  for  a 
nonsuit  were  not  considered  by  the  oourt  below,  and  under  the  dr- 
cumstances  of  the  case  cannot  be  noticed  on  this  appeal ;  so  that  the , 
only  thing  for  us  to  consider  is  whether  the  indorsement  of  a  note; 
made  after  due  differs  from  one  made  before  maturity  in  respect  to| 
its  negotiability.  It  was  conceded  on  the  argument  that  no  express! 
authority  could  be  found  susuinii^  the  distinotioa  npon  wlueh  the 

>  C  CowBD,  47fl.  1  1  Campb.  ISO.  *  7  Tenn  Rep.  419. 

*  8  8alk.  6B.  *  1  Coven,  S87.  *  IT  Mut.  616. 

t  4  HU,  430-128.  *  34  Wend.  460. 
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ieduon  of  the  Superior  Conrt  was  based,  bat  it  was  urged  that  tiM 
defence  could  be  sustained  upon  the  prinoiple  that  a  dishonored  note 
loses  its  mercantile  character,  and  its  indonement  becomes  an  original 
contract  which  must  be  made  expressly  negotiable  in  terms,  or  it  coald 
DOt  be  held  to  possess  the  character  of  ne^tiability.  There  is  an- 
qnestionably  a  difference  between  the  indorsement  of  a  note  after  due 
and  one  while  it  is  running  to  maturity,  bat  this  relates  only  to  a 
ungle  point  arising  from  the  necessity  of  the  case,  to  wit,  the  time  of 
payment,  which,  in  the  latter  indorsement,  is  fixed  at  a  fature  day  by 
the  oxpr«>Be  ^reement  of  the  parties,  while  in  the  former  it  is  declared 
oj  law  to  be  within  a  reasonable  time,  upon  demand.  But  in  all  other  j 
respects  the  contract  is  the  same  as  an  indorsement  in  the  asual  course  i 
of  trade ;  and  it  is  difficult  to  peroeive  how  the  single  difference  re-  i 
ferred  to  can  at  all  affect  the  negotiability  of  the  indorsement.  A  trill  ^ 
or  note  does  not  lose  its  negotiable  character  by  being  dishonored.  If 
originally  negotiable,  it  may  still  pass  from  hand  to  hand  ad  infinitum 
nntil  paid  by  the  drawer.  Moreover,  the  indorser  after  maturity 
writes  in  the  same  form,  and  is  bound  only  upon  the  same  condition 
of  demand  upon  the  drawer  and  notice  of  non-payment  as  any  other 
indorser.  Thus,  the  paper  preserves  its  mercantile  existence,  and 
retains  the  main  attributes  of  a  proper  bill  or  note,  and  circalatet 
as  such  in  the  commercial  community.  Exceptions  to  a  general  rale 
affecting  so  important  and  numeroos  a  class  of  transactions  as  the  one 
under  consideration  must  be  prodnotive  of  grest  inconvenience,  and 
will  not  be  indulged  except  for  urgent  reasons  ;  and  nothing  has  been 
made  to  appear  in  the  argument,  or  seems. to  exist  in  the  case,  which 
warrants  the  court  in  treating  the  ordinary  indoraement  of  a  dishon- 
ored bill  or  note  as  without  the  law-merchant  and  aot  negotiable. 
While  it  was  questioned  whether  snoh  a  note  was  negotiable,  and 
whether  the  indorser  was  chargeable  except  upon  the  usual  condition 
of  demand  and  notice,  there  was  perhaps  reason  enough  to  sustain  the 
decision  of  the  court  below.  But  since  both  the  note  and  its  indoree- 
ment,  by  a  long  course  of  decisions,  have  been  treated  as  within  the 
law-merchant  in  respect  to  their  main  attributes,  the  indorsement 
ought  %o  be  regarded  as  negotiable  to  the  same  extent  as  an  indorse- 
nient  before  maturity.  The  latter  follows  the  nature  of  the  original  bill, 
and  is  equally  negotiable.  Edie  t).  The  East  India  Co.,  Hilford  «. 
Walcott,*  Allwood  «.  Hazelton,*  Bishop  v.  Dexter,*  Berry  o.  Robinson.  •- 

The  note  in  the  present  case  was  upon  its  face  transferable,  and  its 
character  in  respect  to  negotiability  oonld  only  have  been  changed  hy 
tn  indonement  oontaining  express  words  of  restriction.    The  defend-  ^, 

1 1 U.  Raym.  Sli.  1  %  BaU.  467.  *  S  Coaa.  at. 
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lilts'  indoraement  was  a  full  one,  oontainuig  the  name  of  tbe  pereoD 
in  whose  favor  it  woa  made,  bat  omitting  the  words  "  or  order,"  the 
legaJ  effect  of  which  was,  norertheleaa,  to  make  the  note  payable  to 
him  or  his  order,  and  his  indorsement  therefore  was  effectual  to  trana- 
fer  the  note  to  the  plaintiff.  Ctiitty  on  Bills,  1S6 ;  Story  on  From. 
Xotes,  §  1S9. 

I  am  of  opinion  that  the  judgment  of  the  Superior  Coort  should  be 
rerersed,  and  a  new  trial  awarded.  Judgment  revorted 


AiTN  PINE  V.  ALLBy  N.  SMITH. 

Is    THB    SUFSSKB   JlTDICEAI.    COVBT,  MABSACHUBETTa,    SbPTSX- 

BSH  Tbsh,  18fi8. 

[ReparUd  tn  11  Oraf,  S2.] 

AcnoN  of  contract  on  a  promissory  note,  made  by  the  defendant, 
and  indorsed  to  the  pltuntiff  on  the  last  day  of  grace.  Answer,  that 
the  note  was  subject  to  the  law  of  the  State  of  New  York,  and  wag 
nsarious  and  void.* 

&,  J,  Thicker,  for  the  pluntiff.  The  defendant  was  not  inadmia- 
rible  aa  a  witness  to  impeach  the  note  which  he  had  signed.  Rer. 
Sts.  c  35,  S  4;  Little  v.  Bogers,*  Sutler  v.  Kimball,*  Babier  v.  Pol- 
rifer.* 

JIf.  Wtlcose,  for  the  defendant.  The  note  was  indorsed  to  the  plain- 
tiff on  the  last  day  of  grace,  and  therefore  subject  to  all  legal  infir- 
mities. Couley  V.  Orant*  The  defendant  was  therefore  a  competent 
witness  to  prove  the  facts  relied  on.  Rev.  Sts.  o.  85,  §  4 ;  St.  1846 
0. 199 ;  Thayer  v.  Grossman,*  Cutler  e,  Bubier.^ 

Mkkbick,  J.  The  note  set  out  in  the  declaration  was  indoraed  and 
transferred  to  the  plaintiff  on  the  last  day  of  grace.  It  was  then  duo ; 
and  payment  might  have  been  demanded  of  the  maker  at  any  reason- 
able hour  during  the  day.    Staples  v.  Franklin  Bank,*  Wbitwell  v. 

'  A  portion  of  llie  cue  reUting  lo  the  qoMtlon  of  niaiy  and  conflict  of  bwt  ha« 
IMHI  omitted.  —  Ed. 

*  1  Met  108.  ■  6  Met.  M.  *  i  Graj,  602. 

*  20  L.  Rep.  696 :  mltrep^rted.  The  deoUoa  wu  th>t  m  negotiable  proiniHory 
■Ota  not  payable  at  anf  panicnlar  place  waa  not  diihonored  In  the  faandi  of  a  taw 
JU*  holder  for  value,  who  took  tt  before  the  doie  of  buttneH  houn  on  the  laat  dav 
rf  pace.    CnwbT  n.  Grant,  86  IT.  H.  2T& 

(  1  Met.  410.    '  T  4  orar,  688.  •  1  Met.  48. 
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Brigbaro.*  Sh«  took  it  therefore  after  it  had  in  fact  booome  due,  and 
oeld  it  subject  to  anj  defence  which  might  have  lieen  made  available 
i^iunst  it  while  in  the  hands  of  the  payee.  Ayer  v.  Hutohino,'  Sargent 
*.  Sontfagate,*  Portland  Bank  v.  Maine  Bank.*  For  thia  reason,  tha 
objection  tak«i  to  the  oompetenoy  of  the  defendant  as  a  witness  to 
facts  having  a  tendency  to  prove  any  illegality  in  the  inception  of  the 
note,  l)eoaaae  he  was  the  maker  of  it,  oannot  be  anstainGd.  The  nils 
that  a  maker  or  indor^er  shall  not  be  permitted  by  hie  teL\unony  to 
invalidate  a  security  which  he  baa  pnt  in  oiioulation,  and  given  credit 
to  by  his  signature,  has  never  been  extendod  to  notes  negotiated  after 
they  have  become  due  and  payable.  On  the  contrary,  it  has  been  ex- 
pressly determined  that  in  such  case  the  indorser  is  a  competent  mU 
ness,  and  his  testimony  admissible  in  relation  to  any  matters  whiob 
may  be  given  in  evidence  in  defence.  Thayer  «.  Crossman,*  Kewell  « 
Holton.* 


GEORGE  A.  VINTON  v.  JOHN  KING. 

Iir  TOK  SUFBSKS  JuDtCUL  CoDBT,  MaSSAOHUSBTTS,  OcTOBMB 

Tkem,  1863. 
[R^xrltd  n  i  All».  6611 

Wbit  of  entry  to  foreclose  a  mortgage.  The  defence  was  that  the 
note  and  mortgage  were  obtained  by  duress  and  frand,  and  were  given 
for  an  ill^al  consideration.  For  the  purpose  of  obtaining  a  deoiuon 
upon  the  questions  of  law  arising  in  the  case,  Allen,  0-  J.,  directed  a 
verdict  for  the  plaintiff,  in  the  Superior  Coort,  npon  evidence  which 
is  sufficiently  staled  in  tbe  opinion ;  and  the  defendant  alleged  ez- 
ceptions. 

^  Msiient  for  the^^defeodant. 

Q.  F.  Soar,  for  the  pluntiff.  Tbe  deed  was,  at  most,  voidable  only, 
and  not  void.  Perkins,  15,  16 ;  Somes  t>.  Brewer,'  Bnl.  N.  P.  172. 
Tbe  defendant  oannot  l>e  permitted  to  avoid  it.against  a  purchaser  for 
value,  before  maturity,  without  Dotice,  after  having  suffered  the  trans- 
action to  remtun  unquestioned  for  months,  takin|^  no  pains  to  set  pur- 
chasers on  their  guard,  or  to  set  aside  the  conveyance.  Somes  v.  Brewer, 

>  19  Pick.  117.  ■  4  Msu.  8Ta  *  0  Pick.  S13. 

•  11  UsM.  aot.  M  Met.  416.  •  10  On7, 8ea 

BroWQ  V.  Bain,  Court  of  Seiiion,  Jiuia  S,  1864  i-miU] ;  Walter  «.  Ki^  14  HL  Hi 
BarlDgi  Bulk  D.  Bsle«,  8  Cotui.  60&  (atmUi) ;  Qooaiiutsr  ».To(ii,  8  Iowa,  SU  immUt): 
Vntbr  V.  Orant,  86  N.  H.  ST8,  cMtra.  —  Ed. 

1  a  Ftok.  lU. 


Digitizecoy  Google 


BBOT.    r.]  VIHTON  V.   KOIQ.  788 

nU  mpra  ;  Fletcher  n.  Peck.'  The  tme  reafltm  why  defences  betveea 
original  parties  are  open  when  aa  overdne  note  is  indorBed  is  that,  in 
in  SDcb  case,  it  is  not  the  contract  vhioh  ia  transferred,  bat  a  right  to 
damages  for  the  breaoh  of  the  ooDtraot.  There  is,  in  such  case,  no 
Dontract  1>etireen  the  original  promisor  and  tbe  assignee.  The  contract 
has  already  been  broken;  and  a  r^ht  to  damages  is  all  that  remnine. 
If  indorsed  before  fulnre  to  falfil,  there  is  a  direct  protniae  to  the 
BSNgnee ;  and  he  is  not  in  privity  widi  his  assignor,  and  does  not  claim 
nndw  him.  CHsher  v.  Leland,*  Oridge  t>.  Sherborne,*  Clark  v.  Pease.* 
The  indorsement  of  a  note  payable  \yy  instalmentR,  therefore,  consti- 
tntce  a  direct  promise  from  the  maker  to  the  indorsee,  to  the  extent  of 
such  instalments  as  are  not  yet  due,  and  gives  to  the  latter  a  right  to 
damages  for  the  non-payment  of  snch  as  are  overdne.  But,  even  if 
Don-payment  of  an  instalinent  is  treated  as  notice,  it  is  only  notioe 
pro  tanto. 

Hbtcalf,  J.  The  mortgage,  under  which  the  plaintiff  clums  pos- 
sesMon  of  the  premises  demanded  in  his  writ,  was  given  to  seoare 
pajrment  of  a  note,  dated  April  2fl,  1858,  of  the  following  tenor :  — 

"  Two  years  after  date,  by  instalments  of  953  in  every  six  montba 
after  this  date,  until  fully  paid,  I  promise  to  pay  Peter  Bruyett,  or 
bearer,  the  snm  of  two  hnndred  and  twelve  dollars  and  interest  ia 
manner  above  stated.  John  EmG.** 

This  note,  though  payable  by  instalments,  was  negotiable  (Oridge  tt. 
Sherbone*),  and  was  transferred,  and  the  mortgage  assigned  to  the 
plUDtiff,  about  three  months  after  the  first  instalment  was  overdue  and 
unpaid.  This  action  was  commenced  on  the  30th  of  May,  1859,  after 
the  second  instalment  was  made  payable.  And,  if  the  plaintiff  is  en- 
titled to  any  jadgment,  it  is  only  to  a  conditional  Judgment  for  pos- 
session ;  to  wit,  unless  the  defendant  pay  to  him,  within  the  time 
specified  by  statute,  such  sum  as  shall  be  found  due  on  the  mortgage. 
Rev.  Sts.  c.  107,  S  S,  and  Gen.  Sts.  c.  140,  %  5.  If  the  tourt  find  tkat 
nothing  is  due  on  the  mortgage,  the  pluntiff  cannot  have  judgment. 

In  an  action  brought  by  a  mortgagee  gainst  his  mortgagor,  on  a 
mortg^e  given  to  secure  payment  of  a  note,  the  defendant  may  show 
tbe  same  matters  in  defence  (the  Statute  of  Limitations  excepted,  19 
I^ok.  535)  which  he  might  show  in  defence  of  an  action  on  a  ncte. 
I^  therefore,  this  action  were  by  the  mortgagee,  Bruyett,  instead  of 
bis  assignee,  the  plaintiff',  the  defendant  might  successfully  defend  by 
■honing  that  the  note  and  mortgage  were  obtained  from  him  by  duress, 
and  the  plaintiff  does  not  deny  that  the  same  defence  may  be  made 
against  liim,  i^  when  the  note  was  transferred  to  him,  it  waa  di» 
1  B  Oaoeh,  87, 1S8.  *  4  Ciuh.  We. 

•  UlLAW.STi.  *  41N.H.41i. 
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honored  b;  non^p&yiuent  of  the  flnt  instalment ;  it  being  admitted 
'  Uir  tbat  he  who  takes  a  note  after  it  ia  due  talces  it  subject  to  all  objeo 
dons  and  equities  to  which  it  was  liable  in  the  hands  of  him  from  whom 
he  takes  it,  and  to  the  same  defences  in  a  snit  against  the  maker  whidi 
the  maker  might  set  np  in  an  action  against  him  by  the  payee ;  that 
the  circumstance  that  a  note  is  overdae  makes  it  inonmbent  on  the 
party  receiving  it  to  satisfy  himself  that  it  is  a  good  one,  and  that  if  he 
omit  BO  to  do  he  muat  stand  in  the  situadon  of  him  who  was  holder 
at  the  time  it  was  due.  Bayley  on  Bills  ('2d  Amer,  ed.),  133,  544 ; 
Chit.  Bills  (12tli  Amer.  ed.),  247,  248  (10th  Araer.  ed.),  216-218  ,  3 
Kent  Com.  (6th  ed.),  90  ;  Gold  v.  £ddy,'  American  Bank  v.  JenuCM,* 
Andrews  v.  Pond,*  Tucker  v.  Smith.*  But  the  ground  auumed  by  the 
plaintiff  ia  that  in  this  case  the  note  had  not,  within  the  mle  of  law  on 
this  subject,  come  to  maturity,  and  was  not  overdue  and  dishonored 
before  it  was  transferred  to  him,  because  the  dme  for  payment  of  the 
last  three  instalments  had  not  then  come.  This  grooud  is  not  main- 
tainable. As  to  the  first  instalment  of  $53  in  six  months,  and  interest 
on  (212,  the  note  had  oome  to  maturity,  and  was  overdne  and  dis- 
honored when  the  plaintiff  took  itj  and,  as  to  the  amount  of  that 
instalment,  it  is  not  to  be  doubted  that  the  defendant  tnay  make 
the  same  defence  against  the  plaintiff  which  he  might  have  made 
agninst  the  payee.  And  we  are  of  opinion  that  he  may  make  the 
same  defence  to  the  whole  note.  The  note  is  a  ungle  contract  to  pay 
$212  in  four  half-yearly  instalments  ;  and  the  plaintiff  took  it  with 
notice  on  its  face  that,  as  to  the  first  instalment,  the  defendant  might 
have  a  justifiable  cause  for  withholding  payment,  whatever  that  cause 
might  be ;  whether  a  cause  which  affected  that  instalment  only,  —  as 
a  release  thereof  by  the  payee,  or  a  legal  setroff  against  him  to  the 
amount  thereof,  —  or  a  cause  which,  between  him  and  the  payee,  vitiated 
the  whole  note,  as  want-  or  failure  of  consideration,  unlawful  consid- 
eration, fraud,  or  duress.  And  if  the  pnyee  had  sued  for  the  recovery 
of  the  fii-et  instalment,  before  the  second  was  made  payable,  the  defend- 
ant might  have  defeated  the  action,  by  showing  that  the  note  was 
Tvholly  void ;  and  a  judgment  for  him,  on  such  ground  of  defence, 
vould  have  been  conclusive  against  the  maintenance  by  the  payee  of 
a  subsequent  action  to  recover  the  other  instalments.  Black  River 
Savings  Bank  v.  Edwards.' 

The  case  of  Clark  u.  Pease,*  to  which  we  were  referred  by  the  plaiiH 
tiff,  would  have  been  an  authority  in  his  favor,  if  he  had  received  th« 
note  before  it  was  dishonored,  and  had  shown  that  he  took  it  fionajide, 

I  1  Hut.  1.  )  3  UeL  289.  *  13  Pat.  79. 

*  t  Qt7»aL  41&  *  10  Qtty,  BB7.  *  41  N.  B.  414. 
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wad  paid  a  Tnluable  consideration  (or  it.  The  anthoritiee  are  nameiv 
fOS  that,  against  anch  an  indorsee  or  bearer,  the  iact  that  the  nolo  vas 
•triginallT  obtuned  by  daress  is  Dot  a  legal  defence. 

Mecepliona  twtained? 


AZEL   AMES  Aim  Anotbeb  v.  PHILIP  R.   MERIAM 

AND    AkOTHKB. 

In  the  Sufkbhs  JtmicuL  CkxrsT,  MASBACHOBKrrs,  KoveH'- 
BEB,  1867. 

[RejMrted  in  08  MaaadatttlU  BtporU,  'iM] 

CoHTEACT  on  the  defendants'  obeck,  dated  Januaiy  2,  1865,  on  « 
bank  in  Boeton,  for  seven  hundred  dollars,  payable  "  to  J.  L.  Babaon, 
or  bearer,"  and  indorsed  "  John  L.  Babson,  Win.  P.  Doliiver." 

At  the  trial  in  the  Superior  Conrt  before  Russell,  J,,  without  a  jury, 
these  facta  appeared.  The  defendants  made  and  signed  the  check  and 
delirered  it  to  Babson  on  its  date,  "  with  direction  to  deposit  or  pass 
it  before  January  4,  and  return  the  money  to  the  defendants ;"  and 
there  was  evidence  tending  to  show  that  they  received  no  considera- 
tion for  it.  Babson  did  not  deposit  it  in  any  bank,  but  on  or  abont 
January  8  "passed  it  to  Dolliver,  receiving  on  it  only  abont  two  hun- 
dred dollars."  Dolliver  was  a  director  in  a  bank  at  Rockport,  and 
Babson  delivered  it  to  him  "for  the  purpose  of  having  it  deposited  in 
the  bank,"  and  to  "  obtain  the  money  on  it  and  deliver  the  amount  to 
said  Babson."  Dolliver  did  not  deposit  the  check,  but  on  or  about 
Jaunary  12  passed  it  to  the  plaintiffs  in  part  payment  of  a  debt  due 
from  him  to  them ;  and  they,  on  reeeiving  it,  presented  it  at  the  bank 
on  which  It  was  drawn,  but  the  bank  refnsed  to  pay  it  On  the  anme 
day,  but  whether  before  or  after  this  refusal  did  not  by  the  bill  of  ex- 
ceptions distinctly  appear,  one  of  the  plaintiK  made  some  inquiry  of 
we  of  the  defendants  abont  the  check,  who  replied  that  \  was  good 
and  would  be  paid,  but  not  until  he  should  see  Babson ;  and  "  the 
defendants  notified  the  bank  on  which  said  check  was  drawn  not  tc 
pay  the  same,  and  it  never  was  paid."  There  was  also  eviilenoe 
"  tending  to  stow  that  one  of  the  defendants  had  promised  to  pay 

>  nelil  E.  Tlbb«tla,  &7  He.  85Si  Fitehbarg  Co.  v.  DsrU,  121  Msm.  ISl,  aamd. 
—  Bd. 

Il  bM  be«u  bold  that  %  delkalt  in  Um  pajment  of  Interest  dae  upon  a  note  plaiu^i 
the  noM  npun  &  footing  with  orerdne  p«per.  Firtt  Nat.  Bank  v.  Co.  Commiiaionen, 
U  Minn  TT ;  Newell  o.  Oregg;,  61  Bsrb,  S«S ;  Hart  v.  Stlcknef,  41  WU.  OSO. 

But  see  Nat.  Bank  d.  Kirbj,  108  Maea.  407  [itmbU) ;  Bom  v.  Hewitt,  15  Wis 
%0,  mdm.  — Ed. 
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•dd  obeck  at  other  times  than  that  before  Btated."  It  vaa  not  oon 
tanded  that  the  plamtifEs  "knew  <x  had  reason  to  bnov  the  oironm* 
atanoea  under  which  the  cheek  wn  given  or  tranaferred."  . 

The  defendants  aaked  the  judge  to  rale  "  that  tboj  might  show  thst 
the  check  was  given  withont  consideration,  and  that,  if  in  fact  thef 
reoetved  no  conni  deration  for  it,  the  platntifEs  eonid  not  recover ;  tltat, 
if  the  check  was  passed  to  Dollirer  for  the  purpose  of  having  the  check 
deposited  and  cashed  in  the  bank  at  Rookport,  Dolliver  acquired  no 
title  thereto,  and  could  not  pass  the  same  to  the  pluntifFs  so  aa  to  give 
them  a  right  to  recover."  But  the  judge  found  "  that  the  check  waa 
received  by  the  plaintiffs  in  due  eourse  of  business,  in  payment  of  a 
debt,  in  good  fitith,  and  withont  knowledge  of  the  origin  or  history 
of  the  check ;  and  that  after  the  cheek  had  been  presented,  the  de> 
fendants,  with  full  knowledge  of  the  time  when  it  was  presented, 
pronueed  the  plaintiffs  to  pay  it."  And  he  declined  to  rule  aa  re- 
quested by  the  defendants,  who,  after  a  verdict  for  the  plaintifEs, 
allied  exceptions. 

B.  D.  Smith,  for  the  defendants. 

SI  C.  Sutchins,  for  the  plainti&. 

BiasLOW,  G.  J.  The  rule  that  s  bill  of  ezcbuige  or  promissory 
note,  taken  when  it  is  overdue,  is  snbject  in  the  hands  of  the  holder 
to  all  the  equities  attaching  to  it  as  between  the  original  parties,  or  aa 
againnt  the  person  from  whom  th«  holder  receives  it,  does  not  apply 
to  check  on  banks,  when  they  are  taken  within  a  brief  period  of  time 
after  their  date.  These,  although  payable  on  demand,  are  not  treated 
as  being  dishonored  or  overdue  on  the  day,  or  immediately  after  the 
day,  of  their  date.  A  holder,  who  tidces  a  check  in  good  faith  and  fbr 
value  several  days  after  it  is  drawn,  receives  it  withont  being  sub- 
jeot  to  defences  of  which  he  has  no  notice  before  or  at  the  time  hia 
title  accrues.  This  is  the  rule  of  law  as  settled  by  uniform  practice 
and  the  current  of  decisions  in  the  courts  of  the  United  States.  In  r» 
Brown,  2  Story,  602;  Chit.  Billa  (12th  Am.  ed.),  222  and  note  ;  JJyles 
on  Billa  (5th  Am.  ed.),  ISO,  note. 

It  is  not  contended  that  the  defendants  sustuned  any  injury  or  loss 
by  the  omisHion  to  present  the  check  immediately  after  it  was  drawn, 
and  the  evidence  was  plenary  of  a  waiver  by  the  defendants  of  an 
earlier  presentment  of  the  check  than  was  made  by  the  plaintiSs. 

£kKq>tiona  overruled.* 

*  In  tti«  fotloiT[ng  cRKi,  checks  irere  held  to  har«  been  tnuiiferred  within  m  Tea4 
BOnable  tim« :  Rothschild  c  Comey ,  9  B,  &  C.  S88  {S  day ■) ;  Himmelmana  b.  Houliiqtl 
ID  C«1.  Ill  (I  d»j) ;  Fint  Nftt.  Buk  n.  Harrii,  lOS  M«u.  614  {2  djiyi).  ' 

In  the  following  case*,  th«  transfer  wu  held  not  to  be  within  reasoiMble  time; 
Down  V.  HftlUoK,  4  B,  ft  C.  830  (6  da^i) ;  (but  im  Buk  of  Bojil  e.  Fagan,  7  Mm. 
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AND     OtHBBS,  EzBCDTOSS    OT    JaXZS  a.  DobB,   DBCBi^BD,  Af-' 


■KIT.   v.]  0HK8IEB  V.   DOBB  ABD  0THBE8.  798  , 

Iw  THB   COUBT  OF  APPEALS,  NbW  ToBK,  DzCBtlBXX,   1869. Qj^.j-T:  J",  a^-^*^ 

Apfbai.  from  a  jadgment  of  the  Qenerat  Tenn  of  the  Nev  Toik  &l«^  ^MAMM/ 
Superior  Coort,  affinning  s  judgment  for  the  plaintiff  upon  the  report  A^j^  J^jMJt-*^ 
of  a  refftree.  ^^6*-  rt^ucx"*^-***^ 

This  aotion  was  originally  broi^ht  by  one  Harrington,  plaintiff'J^tv~^>^23i4^^ 
asragnor,  against  James  A.  Dorr,  the  defendant's  testator,  as  indorsw 
of  eight  jiromissory  notes  made  hj  the  Korthfield  Briok  Company. 

The  plaintiff,  Harrington  (who  is  now  deceased),  assigned  his  claim 
to  Elisha  W.  Chester,  in  whose  name  the  suit  is  now  proseoated. 

The  defendant,  Dorr,  is  now  deceased ;  and  the  action  is  continued 
gainst  his  exeontors. 

The  following  was  the  form  of  the  notes :  —  ' 

•*  t500.  XoBTHTizLD,  January  1&,  1868. 

**  Eight  months  after  date,  we  promise  to  pay  to  the  order  of  Junea 
A.  Dorr  fiye  hundred  dollars,  at  No.  84  Pine  Street,  New  York  <aty. 
"  Ths  Nosthfiku)  Brick  Coktast. 

Br  Jasces  a.  DoitB,  TVwMurer, 

"Indorsed, 

"  Protest  waived,  Jakes  A.  Dobb." 

The  referee  found  aa  facts  that  the  Northfield  Brick  Company,  in  ot 
about  the  month  of  June,  1868,  made  the  eight  several  promissory 
ROtes  whiob  are  duscribed  and  set  forth  in  the  complaint  in  thia  aotion, 
bearing  the  dates  and  for  the  amounts,  and  payable  at  the  timea  and 
place  in  the  complaint  stated,  and  which  amount  in  all  to  the  snm  of 
$4,000.  Second,  that,  at  the  time  of  the  making  of  the  notes,  tbe| 
eompany  were  indebted  to  Michael  A.  Myers  in  the  sum  of  t4,000, 
which  indebtedness  was  evidenced  by  notes  given  by  the  company  and 
held  by  Myers,  and  which  were  past  dne  and  nnpaid.  Third,  tbatl 
Myers  surrendered  to  tlie  company  the  past  dne  notes,  so  held  by  hiiii(| 


P.  a  61,  72) ;  Fint  Nat.  Bank  v.  Needbam,  29  Iowa,  W»  (6  montht) ;  Valrln  «.  Hob- 
Ma,SLa.60(25daTi],-  SkUlman  ».  TUiw,83N.  J.  96  {3|  yean];  Co «rin| e. Altaian 
ITh.  4C.41M  (UmonChi);  LaiuMt«T  Bank  n.  Woodwara,  18  Pa.  UT  (lT«ar). 

Bm  BcneU  v.  IHtbjwtittt  Co.,  Q  a  B.  811 ;  I«it«r  v.  Qinn,  S  Biuh,  867 ;  AiMti 
f.  Commw.,  18  Oiat  7eO,  TS2.  -  •£■. 
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Mid  received  therefor  the  notes  Id  the  oomplunt  meEtioDed  aod  de- 
■cribed ;  and  that  the  last-mentioned  notes  ven  indorsed  bj  tbedefend- 
ant,  James  A.  Dorr,  at  the  request  of  Mjers,  and  to  enable  biro,  Uyera, 
to  use  theoL  That  no  oonsideration  iras  pud  to  tiie  defendant  for  , 
so  indorsing;  the  notes;  bat  that  Myers  gave  to  the  oompany,  foi 
the  notes  in  the  complaint  described,  so  indorsed  by  defendant,  the 
past  due  and  unpud  notes  of  the  sud  company  hereinbefore  rofln< 
tioned.  Fourth,  that  there  was  no  agreement  between  Myers  and 
defendant  by  which  Myers  was  restricted  as  to  the  use  which  he 
m^t  moke  of  the  notes  in  the  complaint  mentioned,  or  any  or  either 
of  them.  Fifth,  that  Myers  continued  to  hold  the  notea  in  the  com4 
phuDt  described  ontil  after  their  maturity ;  and  that,  after  such  matnA 
rity  of  the  notes,  Myers  transferred  and  delivered  the  same  to  the 
plaintiff,  Henry  J.  Harrington,  for  a  fall  and  valuable  consideration, 
eqnal  in  amount  to  the  amount  of  the  notes  paid  by  the  plaintiff  to 
the  sud  Myers  therefor. 

Etitka  W.  Cheiter,  the  respondent  in  person. 

Sa*^amin  J).  SiUiman,  for  the  appellant.* 

WooDBnTF,  J.  Mr.  Justice  Story,  in  his  Treatise  on  Promissory 
Kotes,  5  178,  thus  states  the  difference  between  the  l^al  effect  of 
the  transfer  of  a  promissory  note  before  and  after  maturity;  "If 
the  transfer  is  made  before  the  maturity  of  the  note  to  a  bona  fide 
holder  for  a  valuable  consideration,  he  will  take  it  free  of  all  equities 
between  the  antecedent  parties,  of  which  he  has  no  notice. 

"If  the  tranefer  is  after  the  maturity  of  the  note,  the  holder  takes  it 
as  a  diahonored  note,  and  ia  aSeoted  by  all  the  equities  between  the 
original  parties,  whether  he  has  any  notice  thereof  or  not.  But  .  .  . 
it  ia  DOt  to  be  underitood  by  this  expression  that  all  aorta  of  equities 
exiating  between  the  parties,  from  other  independent  transactions  be- 
tween them,  are  intended  ;  but  only  such  equities  as  attach  to  the  par^ 
ticular  note,  and,  as  between  those  parties,  would  be  available  to  control, 
qualify,  or  extinguish  any  rights  arising  thereon." 

The  learned  author  gives  this  as  the  final  conclusion,  from  the  oamer- 
ouB  cases  cited  by  him,  an  examination  of  which  shows  that  it  is  only 
after  some  difference  of  opinion  that  it  has  come  to  be  deemed  settled. 
Or  as  Mr.  Cbitty  says  of  the  opinion  of  BuUer  and  Ashurst,  JJ.,  in 
Brown  v.  Davis,  expressed  when  Lord  Kenyon  doubted  its  broad  ex- 
tent, "  This  latter  opinion  is  now  the  law."  That  opinion  was  to  the 
effect  "  that,  where  a  note  is  overdue,  that  alone  is  such  a  suapicioos 
oircnmstance  as  makes  It  incumbent  on  the  party  receiving  it  to  satisfy 
himself  that  it  is  a  good  one ;  otherwiae,  much  mischief  might  arise." 
<Xf  a  note  indorsed  be  not  due  at  the  time,  it  carriea  bo  sospUMOD 
1  Tticraport«l  tbeosM  hat  baandightlr  abbravIaM.— E»- 
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wliateTer  on  the  face  of  it ;  sad  the  party  receives  it  on  ilB  own  intrin- 
uc  credit.  Bat  if  It  is  overdae,  tboagh  I  do  not  say  that  by  law  it  u 
not  negotiable,  yet  certainly  it  is  oat  of  the  common  coarse  of  dealing, 
and  does  give  rise  to  saspicuon.  .  .  .  Generally,  when  a  note  is  dne, 
the  party  receiving  it  ti^es  it  on  the  credit  of  the  person  vho  gives  it 
to  him." 

The  foundation  of  the  rale,  which  distingoishes  oommerdal  paper 
from  ordinary  oommon-law  choses  in  action,  is  in  harmony  with  the 
law  thoB  stated :  the  holder  of  the  former  is  protected  against  any  io- 
qairy  into  its  previous  history,  and  is  warranted  in  giving  it  full  faitlt, 
according  to  its  tenor,  because  commercial  convenience  and  the  im- 
portance of  the  free  and  unembarrassed  nse  of  oommeroial  credits 
reqaire  it;  and  on  this  the  mercantile  customs,  which  ripened  into  the 
law-merchant,  were  founded.  Those  reasons,  however,  could  have  no 
application  to  paper  which  had  been  dishonored.  The  credit  it  was 
adapted  to  invite  is  spent ;  and  the  very  fact  of  dishonor  is  inconsistent 
with  the  purposes  which  the  rule  was  intended  to  subserve. 

The  rule  is  simple  and  convenient  of  application,  is  in  no  sense  incon- 
sistent with  the  nsefulnees  of  negotiable  paper  for  the  purposes  for 
which  it  is  intended,  and,  as  it  seems  to  me,  is  a  jnst  security  against 
mischief  and  f  rand. 

In  the  terms  in  which  it  is  above  stated,  it  inclndes  the  defence  of 
want  of  consideration,  whenever  that  renders  the  note  invahd  in  the 
hands  of  him  who  holds  it,  when  it  becomes  dne.  Such  want  of  con- 
sideration is  an  inherent  defect  in  the  contract  itself.  Or,  in  the  lan- 
.  gnage  of  the  rnle,  attaches  to  the  note  itself  in  the  hands  of  one  for 
whose  accommodation  the  note  is  made,  and  does  not,  like  a  set-off  or 
other  collateral  matter  apart  from  the  note,  arise  oat  of  an  independent 
transaction. 

But  the  same  learned  writer  above  referred  to  states  that  the  mereV 
faot  that  an  accommodation  note  has  been  indorsed  after  it  becamel 
due  does  not  of  itself,  without  some  other  equity  in  the  maker,  defeatf 
a  recovery  by  the  indorsee.  Story,  S  194.  And  Mr.  Chitty  states  tha^J 
it  has  been  so  decided.  The  cases  of  Charles  e.  Marsden,  Sturtevant 
o.  Ford,  and  Carnthers  t>.  West '  are  in  support  of  the  proposition. 

These  are  the  cases  upon  the  authority  of  which  the  present  oaae 
was  decided  below. 

I  am  constrained  to  say  that  I  anL  not  satisfied  that  such  an  ezoep- 1| 
tion  to  the  role  is  either  just  or  called  for  by  any  principle ;  nor  am  1 11 
at  all  convinced  by  the  reasons  assigned  for  the  ezoeption.  || 

That  the  maker  or  indorser  of  a  note  for  the  accommodation  of  an- 
Mlier  should  be  held  to  the  terms  of  his  own  indorsement  according  to 
1  II  a  B.  148. 


oy  Google 


T96  OHXBTEB  V.   DOBB   ABD  OTHKBfl.  [CHAP.  IT. 

their  juat  inteTpretation,  I  fully  agree.  That  one  who  reueivee  tnoh 
paper  before  matarit]'  ihould  not  be  affected  bj  the  mere  fact  that  it  wat 
toade  or  indoned  without  conaideration,  I  etjnallj  agree.  That  when 
a  party  lendi  bis  note  or  indorsement  to  another  without  restriction  aa 
to  its  nse,  he  authorized  the  negotiation  thereof  in  any  manner  wbioh 
may  serre  the  oonvonience  or  credit  of  the  borrower,  may  be  oonoedcd. 

From  this  latter  oonceaaioB,  it  is  argned  that  such  a  lending  of  one's 
name  is  fnraithing  a  continuing  gaarantee  of  the  payment  of  the 
note,  irrespeotive  of  its  terma  as  to  time  of  payment,  and  ia  there- 
fore binding  whenever  it  ia  transferred,  and  however  long  aftet  it  has 
become  payable  and  been  dishonored;  that  the  absence  of  express 
restriction  warrants  the  inference  that  the  making  or  indorsement  was 
to  enable  tiie  borrower  to  use  it  whenever  thereafter  it  suited  his 
pleasure ;  and  so  "  enforcing  its  payment  is  in  acoordanoe  with  the 
object  for  which  the  note  was,  as  matter  of  accommodation,  made  or 
indorsed ; "  and  in  the  discussion  in  England  it  has  been  sn^ested  that, 
supposing  an  accommodation  acceptance  to  remain  in  the  bands  of  the 
party  accommodated,  it  may  be  treated  as  giving  authority  by  implies 
tion  to  use  it  thereafter,  as  his  convenience  or  needs  may  require. 

Id  respect  to  the  last  snggeHtion,  two  observationa  are  pertinent 
first,  it  begs  the  question ;  for,  assuming  the  rule  to  be  that  he  who 
reoeires  a  note  or  bill  after  diBhonor  acquires  no  better  title  to  recover 
thereon  than  he  has  from  whom  it  was  received,  then  there  is  no  rea- 
son why  the  accommodation  maker  or  indorser  should  not  treat  the 
note  in  the  hands  of  the  borrower,  after  maturity,  aafitrtctua  officio,  and 
mere  waste  paper.  And,  second,  how  is  the  maker  or  indorser  in  such 
case  to  withdraw  his  note  or  indorsement  f  Is  he  to  be  driven  into  a 
oourt  of  equity,  and  to  praying  out  an  injunction,  to  prevent  a  subse- 
quent transfer  ?  I  think  not.  Take  the  present  case.  The  note  itself 
was  the  property  of  the  holder  (Myers)  at  its  matnrity,  and  was  a 
valid  note,  in  his  favor  against  the  maker.  The  indorsement  of  the 
defendant  (the  appellant's  testator)  was  material  as  a  transfer  of  title, 
although,  being  made  for  Myers's  accommodation,  it  could  not  be  en- 
forced against  such  defendant  as  indorser.  I  cannct  agree  that  it  was 
incumbent  on  the  defendant  to  go  into  a  oourt  of  chancery  to  compel 
Myers  to  soffer  a  writing  of  thg^i^rds  "without  reoouise,"  or  an 
equivalent  expression,  as  a  qualiGoation  of  anch  indorsement. 

Ax  to  the  other  reason,  it  is  even  less  satis&ctory,  heoanae  it  pro- 
deeds,  I  think,  upon  an  entire  misoonstmction  of  the  act  of  making 
or  indorsing  a  note  for  the  accommodation  of  another.  Its  purpose 
and  object  are  to  obtain  credit  for  such  other,  or  to  enable  him  to  do  so. 
The  very  terms  of  the  note  declare  the  credit  it  is  intended  to  proonre, 
•-  that  is  to  say,  until  the  matarity  of  the  note.    Within  that  range, 
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the  making  or  iodorsemeDt  being  nnrestricted  ae  to  its  nse,  the  bOTTowef 
may  ase  it  as  his  exigencies  require ;  and  a  transferee  may  reoeive  it  in 
relianoe  upon  the  undertaking  which  is  imported  by  its  terms. 

Bat  the  very  term  of  payment  contained  in  the  note  imports  that 
the  accommodation  party  nndertakes  that  the  not«  shall  be  paid  at  its 
tnatnrity,  and  that  he  vho  then  holds  the  note  shall  have  recourse  to 
him,  if  it  he  not  then  paid.  Where  the  acuommodatton  (as  in  thai 
present  case)  is  by  indorsement,  that  is  the  preoise  contract ;  m.,  that 
the  note  shall  be  paid  at  maturity,  and  not  that  it  shall  he  paid  M 
•ny  future  time.  If  the  note  be  not  paid  at  matnrity,  the  contract  k 
brolcen ;  and  if  he  who  then  holds  it  can  recover  thereon,  then  bis 
right  of  recovery  may  be  transferred  to  another  ;  and  the  recovery  of 
the  latter  will  be,  not  becaitse  the  accommodation  indoreer  undertook 
tliat  the  note  should  be  pdd  to  him,  or  should  be  paid  at  some  date 
after  it  was  due,  but  because  a  valid  cause  of  aotioo,  existing  in  favor 
of  the  holder  at  matnrity,  has  been  transferred  to  faim. 

It  is  not  according  to  the  intent  or  meaning  of  an  indorsement  for 
another's  accommodation  to  say  that  the  indoreer  intends  to  give  the 
use  of  his  credit  for  any  other  period  than  that  limited  in  the  note,  or 
that  such  an  indorsement  imports  authority  to  use  it,  when  that  period 
has  elapsed. 

One  may  be  willing,  by  indorsement,  to  guarantee  the  solvency  of 
another  for  siity  days  or  for  six  months,  and  yet  he  would  wholly 
l-efnse  to  do  so  for  a  period  of  two  years.  And  accordingly,  when  such 
accommodation  is  given,  it  is  a  most  material  circumstance  that  the 
time  during  which  the  borrower  is  at  liberty  to  obtain  credit  on  the 
note  is  fixed  by  the  limitation  of  the  time  of  payment  therein. 

I  deem  the  just  view  of  the  snbject  to  be  that,  when  a  note  has  be- 
come due  and  isdishonored,  the  rights  and  responsibilities  of  the  partici 
thereto  are  fixed.  The  note  then  loses  the  chief  attribute  of  commer- 
cial paper.  It  is  no  longer  adapted  to  the  uses  and  pnrpoees  for  which 
such  paper  is  made,  and  in  respect  of  which  it  is  important  that  it 
should  oiroalste  freely.  And,  thereafter,  he  who  takes  it,  takes  it  witl 
knowledge  of  its  dishonor,  with  obvious  reason  to  believe  that  then 
exists  some  reason  why  it  was  not  paid  to  the  bolder,  and  takes  it  witt 
just  such  right  to  enforce  it  as  such  holder  himself  has,  and  no  other. 

In  thns  stating  my  views,  I  am  not  insensible  of  the  apparent  author 
ity  for  the  decision  made  below;  but  I  am  also  aware  that  the  judge« 
in  England  have  not  been  at  all  agreed  on  the  subject,  and  have  ex- 
pressed doubt  of  the  correctness  of  the  decision  in  Charles  t).  Harsden, 
upon  which  the  other  two  oases  above  referred  to  were  decided.  The 
eases  largely  collected  in  the  notes  to  Chitty  in  the  recent  edition 
warrant,  1  think,  the  dissatisfaction  I  have  ezpressed. 
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.  No  oase  in  thii  State  liiia  called  for  a  deoiaion  of  the  qneetion ;  and 
jet,  in  Brown  t>.  Mott  >  and  in  Grant «.  Ellioott,*  the  case  of  ChaHee  p. 
Manden  is  referred  to  without  disapprobation,  and  llie  proposition 
derived  therefrom  ia  stated ;  bnt  in  neither  was  the  point  noT  raised 
before  the  oonrt,  for  in  neither  did  it  appear  that  the  plaintiff  took  the 
not«  after  it  became  due. 

And  that  in  other  States  in  this  oonntrjr  snob  an  exception  to  t1.e 
general  rule  flnt  above  stated  is  repodiated,  see  Brown  v.  Hastings,* 
Britton  v.  Bishop,*  Odiome  «.  Howard,*  Cnmmings  v.  little,*  Vinton 
V.  King,  Kellogg  v.  Barton.^  And  the  general  proposition,  ^at  he 
who  takes  a  note  when  overdue  takes  it  subject  to  all  defences  inherent 
in  the  note,  or  arising  oat  of  any  agreement  with  the  holder,  expressed 
or  implied,  and  relating  thereto,  or  in  another  form,  that  snch  an  in- 
dorsee obtains  no  greater  or  other  righte  than  his  indorser  had  in  it  at 
the  time  of  the  indorsement,  has  been  stated  as  law  in  cases  almost 
without  number.  It  will  perhaps  suffice  to  refer  to  two  from  the 
Supreme  Court  of  the  United  States.  Andrews  v.  Pond '  says  of  the 
indorsee  of  a  dishonored  bill :  "  If  he  chooses  to  receive  it,  he  takes  it 
with  all  the  infinniUes  belonging  to  it,  and  is  in  no  better  condition 
than  the  person  from  whom  he  receives  it."  Fowler  v.  Brantley.*  "A 
note  overdue  or  bill  dishonored  is  a  oircumstance  of  suBpioion  to  put 
those  dealing  for  it  afterward  on  their  guard,  and  in  wboae  hands  it  is 
open  to  the  same  defences  it  was  in  the  hands  of  the  holder  when  it 
fell  due.  After  maturity,  such  paper  cannot  be  negotiable '  in  the  da« 
oonrse  of  trade,'  although  still  assignable."    Bee  also  Foley  v.  Smith.>* 

In  my  own  opinion,  the  joat  rule,  and  tbe  rule  resting  on  the  sound- 
est principle,  requires  us  te  reverse.  The  supposed  exception  to  the 
general  rule  rests  on  neither  reason  nor,  as  I  think,  on  authority,— 
oertunly  not  in  this  country. 

It  was  suggested  by  the  counsel  for  the  respondent  that,  as  matter 
of  fact,  the  defendant's  indorsement  was  not  without  consideration, 
and  for  the  aooommodation  of  Myers,  who  held  the  note  at  maturity. 

The  finding  of  the  referee  on  that  subject  ia  oonclusive  in  this  court; 
and  tiiat  finding  is  that  the  indorsement  was  made  without  conaidera> 
tion,  at  Myers's  request,  and  to  enable  Uyers  to  use  tbe  notes.  This  is 
bat  a  statement  that  the  defendant  indorsed  the  notes  foi  the  accom- 
modation of  Myers.  It  was  so  treated  in  the  court  below ;  and  it  is  an 
unwarranted  assnmption  to  say  that  posnbly  tbe  defendant  had  some 
other  indooement  to  indorse  the  notes,  in  order  that  the  plaintiff  roi^t 
accept  the  notes,  and  give  credit  to  the  maker  thereof,  who  was  lus 
iebtor. 
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MuKUT,  J.,  alio  read  an  opinion  (or  rereraaL 

Gbotxb,  Lott,  Jauxo,  and  Dashls,  JJ.,  concurred  for  reversal. ' 

HAsoy,  J.,  thoogfat  tlie  law  Mttled  in  this  State  in  faror  of  tb« 
plaintiff  b;^  die  oases  (7  Johns.  861 ;  7  Wend.  227 ;  and  1  HUl,  613), 
and  was  for  affirmance. 

Htnrr,  d  J.,  was  also  for  afflrmanoe.  He  did  not  approve  of  oon- 
stralng  the  defendant's  contract  as  oonditioned  npon  transfer  before 
dna.  Judgment  rmMraod.^  I 

.  /"l    ■     .    =    '  ■'    * 


NATIONAL  BANK  OP  FORT  EDWARD,  Rbbpomdbht,  v.  THB  .  ^    ■,  > 
WASHINGTON  COUNTY  NATIONAL  BANK,  Appbixamt.    *;'^ ."   ' 

In  THB  Sufbekb  Comr,  New  Tobe,  Notbubbb  Tebm,  187&.    ;/      ./,    ' 
[Stportti  n  e  Hia,  flOfi-l  t\  i''i  i  C. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon  die  ^i<  ",   C, 
trial  of  this  action  by  the  court  without  a  jury.  .  -    ■ 

This  aodon  was  brought  to  recover  the  amount  of  a  certificate  of)       ■  '  ^ 
deposit,  of  which  the  folJowing  is  a  copy: —  i 

"CEBTinCATB  OF  DEPOSIT. 

«  No.  20,186,  Washington  County  Bank,  Union  TlUage,  N.  T.,  April 
4,1868. 

"  This  oertiSes  that  J.  E.  Sanborn,  agent  of  George  Paige,  has  de- 
posited in  this  bank  five  hundred  doUara  to  the  credit  of  said  agent, 
payable  on  the  return  of  this  certificate  properly  indorsed. 

"$600.  EcwDT  Andrkws,  CtwAfer." 

A  payment  of  $216  bad  been  made  upon  the  certificate  by  the  bank,  j 
on  the  20th  September,  1804  ' 

The  certificate  was  transferred  for  value  by  the  said  Sanborn  to  the! 
plaintiff,  on  the  20th  October,  1870,  without  any  knowledge  or  nc 
of  eaid  payment  on  the  part  of  the  plaintiff. 

The  only  queadon  litigated  on  the  trial  was  whether,  as  against  the 
pluntiff,  the  defendant  had  a  right  to  have  sud  payment  applied  upon 
Jie  certificate.  The  Justice  who  tried  the  oaase  disallowed  said  claim 
of  defendant. 

1  OluKOok  e.  Smith,  2S  Als.  4T4 ;  Battle  ■>.  Weenu,  U  Ala.  106 ;  Bamst  s.  OObr- 
■an,  T  Wfttti,  ISO;  Boiw  v.  Hutlngt,  80  Fa.  286;  Hofftauw  >.  Fottar,  48  Pm.  187, 

Brawn  V.  Hott,  T  John*.  861  {mmiU);  Qraal  r.  BlUcott,  T  Wend.  227  (m>U)), 
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Soiea  saA  Thomaa,  for  tiie  sppellant  It  is  aow  settled  ia  this 
Stat«  by  the  eases  of  Heniek  v.  WoolTerton  *  sod  Wheeler  v.  Waracr  * 
that  s  Dote  payable  on  demand,  with  or  without  intereet,  mast  be 
|ire!<eated  within  a  reaaonable  time,  or  it  will  be  deemed  dae  and 
iliehonored,  so  that  a  negligent  tntDsferee  will  take  it  aabject  to  nil 
equities  existing  between  the  original  parties.  Himmelmann  v.  Hotnl- 
ing,*  Poorman  it.  Mille ;  *  Chitty  on  Bills,  879 ;  Story  on  Prom.  Kotes, 
I  207,  note  1 ;  Story  on  Bills  of  Exch.,  §§  232,  336 ;  1  Pars,  on  Cont. 
[2d  ed.],  217,  note  1 ;  Para,  on  Notes  and  BiUs,  264, 266.  The  ccrtili. 
cate  was  outlawed  at  the  time  it  was  transfeTred  to  the  plaintiff.  Tliu 
Court  of  Appeals  has  recently  dedded  unanimously,  without  a  dis- 
senting voice,  "  that  a  promissory  note  payable  on  demand,  whether 
with  or  without  interest,  is  due  forthwith ;  and  an  action  ther«on 
against  the  maker  is  barred  by  the  Statute  of  Limitations,  if  nut 
brought  within  six  years  after  its  date."  Wheeler  v.  Warner,*  Hon-- 
land  V.  Edmonds,*  Herrick  v.  Woolverton,^  Payne  v.  Gardner.*  Tlie 
said  oertifioate  of  deposit  possesses  all  the  requiutes  of  a  negotiable 
promissory  note,  payable  on  demand,  and  must  be  regarded  and  treated 
as  such.  Barnes  v.  Ontario  Bank,*  Farmers  and  Mechanics'  Bnnk  v. 
Butchers  and  Drovers'  Bank,"  Bank  of  Orleans  v.  Merrill,  President, 
Sk.,  Poorman  v.  Mills  ft  Co^*  Himmelmann  v.  Hotaling.* 

A.  D.  Wa%  for  the  respondent.  In  the  ordinary  case  of  a  deposit 
with  a  bank  or  private  person,  the  money  is  not  due  or  payable  until 
it  is  demanded.  And  when  a  certifioate  of  deposit  is  issued  like  t)>e 
one  in  question,  which  by  its  terms  is  due  and  payable  only  on  "  its 
return  properly  indorsed,"  and  not  before,  it  ia  not  to  be  regarde<I  ns 
dishonored  or  subject  to  equities  between  the  original  parties  in  the 
bands  of  a  bona  Jlde  holder  without  notice.  It  is  a  continuing  secn- 
rity,  and  was  not  due  or  payable  until  it  was  by  plaintiff  presented  for 
payment  by  plaintiff  properly  indorsed.  Payne  v.  Gardner.*  Tlie 
delay  In  presenting  it  for  payment  is  of  no  importance.  It  was  only 
payable  "on  its  return  properly  indorsed."    14  2f,  Y.  624,perI>eDio,J. 

Lbabhxd,  p.  J.  In  the  strict  meaning  of  the  word,  borrowed  from 
the  civil  law,  deposit  is  the  delivery  of  a  thing  for  custody,  to  be  re- 
delivered on  demand,  without  compensation.  Such  are  deposits  of 
securities  orvaluables  in  a  bank  for  safe  keeping.  But  ordinary  money 
deposits  in  banks  are  clearly  different,  in  this  respect:  the  identical 
money  deposited  is  not  to  be  returned,  only  its  equivalent;  and  the 
money  deposited  becomes  the  money  of  the  bank.  The  bank  really 
becomes  debtor  to  tbe  depositor.    Still,  however,  the  bank  is,  in  theory, 

1  41  B.  T.  B8I.  '  4T  N.  T.  619.  •  «  CsL  Ul. 

«  S9  CU.  StS.  *  4T  N.  T.  619.  •  S4  H.  T.  807. 

1  41 N.  T.  681.  «  ae  N.  T.  107.         •  I»  N.  T.  ICS.  «  14  N.  T.  OSS 
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■opposed  to  have  tbe  money  on  hand,  ready  to  deliver  when  called  for ; 
and  benoe  it  is  that,  as  m  the  caae  of  a  tme  deposit,  an  nctnnl  demand 
ma^.t  be  made  before  tbe  bank  can  be  required  to  pay.     Thia  is  the 
plain  and  nndoubted  understanding  of   all  parties.      The  depositor 
put^  his  money  in  the  bank  for  better  eeourity,  instead  of  keeping  it 
himeelf.    And,  when  be  actually  demands  it,  the  bank  is  to  pay,  not 
before.    The  bank  may  also  give  a  certificate  of  deposit.     When  they 
do  this,  and  when,  as  in  this  case,  they  make  the  certificate  p:tyable  on; 
its  retnm,  properly  indorsed,  they  hare  then  added  to  their  originiil ' 
undertaking   as  a  depositary  an  agreement  that  they  will  pny  the 
depout  to  the  folder  of  that  certificate,  properly  indorsed.     They  are,  j 
therefore,  under  a  liability  as  depositary  to  be  ready  to  redeliver  the" 
money  whenever  demanded;  and,  further,  to  deliver  it  to  any  holder  - 
of  that  certificate,  properly  indorsed.    It  follows,  therefore,  that  they 
are  liable  to  a  boTia  Jida  holder  of  the  oertiflcate,  notwithstanding  a 
payment  to  the  original  depositor.    It  was  urged  by  the  defendants  . 
that  the  certificate  was  payable  forthwith ;  that  after  the  lapne  of  an  ^ 
unreasonable  time  (In  this  case  seven  years)  it  was  presumed  to  be  '■'. 
dishonored,  and  therefore   that  the  assignee  took  it  subject  to  all ' 
equities.    We  think  not.    Tbe  very  nature  of  the  instrument  and  the 
ordinary  modes  of  businesa  show  that  a  certificate  of  deposit,  like  a 
depomt   credited   in  a  pass-book,  is   intended   to   represent  moneys   , 
actually  left  with  the  bnnk  for  safe  keeping,  which  are  to  be  retuned  . 
until  the  depositor  actually  demands  tbem.    Such  a  certificate  is  not 
duhonored  until  presented.    Our  statutes  recognise  depositors  as  a 
diaUnot  class  from  other  creditors,  and  sometimes  give  them  speml 
privileges ;  and  this  is  because,  althouj^  in  fact  the  bank  is  a  debtor, 
yet  it  is  supposed  to  be  more,  and  to  be  a  depoutary,  liable  to  re- 
deliver at  any  time  on  demand. 

We  think,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Present :  Lbabnbd,  P.  J.,  Boardicait  and  Bocksb,  JJ. 

JudffmeTU  c^ffirmed,  with  cotta.^ 

"  29  N.  T.  167, 168,  tts. 

1  BmnmaBim  t.  TkUut,  SO  CsL  SOS ;  Triftp  >.  Curtouhu  (MkUgsn,  1877  ,  fl  CUs. 
U%.  N.  8S0,  oMtra. 

Sm  PoonoMi  ■>.  Will,  89  CkL  UG.  — Bs. 
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CHAPTER  V. 
EXTINOTJISHHEin'. 


J.icjlucut  lo   iW  (jiU^Cili'ic      

LU^^-i^ij^^  ]--7"^"'  ^ANONYMOUS. 

'y.-'  .*  ^i.  J    ;■  v^/  jjg  j^,  ITfpzb  Bbkoh,  Hilabt  Tseh,  1662. 

■"^■^'tUiHi  ut7  '  ,  ,|^    /,    (^^      {^         [RtporUdinSljb,aea.] 

'.-,■.         1 .,  •^I^^  qaeatioQ  being  npoa  a  niotioD  in  arrest  of  jadgment  in  an 
,        ~   ,     '  aettoD  brought  for  moaey  pud  upon  a  bill  of  exchange  brought  by  a 
•  -.,.r  >''■ ::      wrong  pfirmn,  to  vhom  the  bill  belonged  not,  and  a  verdiot  for  the. 
defendant,  Twisden  said  that,  if  money  be  paid  to  a  vrong  peraonl 
'    '       '   *  apon  a  bill  of  exchange,  if  the  wrong  person '  do  show  the  biU,  by  th«  \ 
custom  of  merohnnts  this  ia  a  good  payment;  and  the  party  that  pfudj  | 
it  shall  not  be  chained  again.  'a 

Wild.    It  ia  doubtfal  whether  the  custom  be  so  or  not. 
Bat  Roix,  C.  J.,  said :  Bere  is  a  verdict  for  the  cnatom ;  and  there- 
fore it  were  well  if  the  parties  wonld  agree  to  a  new  trial ;  bnt,  if  they 
will  not,  take  yoor  judgment,  because  the  verdict  hath  found  it  a  good 
CDStom.* 

*  The  bill  in  thli  caM  vm  pretnmftblj  pajftbla  to  bearer,  or  indoraed  in  bluk. 


^i: 


pK;m«iit  to  the  mpparent  holdar,  i.  «.  to  one  in  poweMlon  of  a  bin  or  note  tV'\  \ 
to  bearer  or  ladoned  in  l>l«nk, estlngalthea  the  Initminent.  Lorell  v.  Martin,!) 
4TaiiDt.T99{jaaU9];Owen».Bam)w,4B.&P.101;  Sno*  n.  Feaconk,  2  C.ftP.2Sl" 
(aoiUt)  j  Leonard  v.  Leonard,  14  Pick.  £80  (tmib)  i  Eaatmui  v.  Plumer,  33  N.  H.  S9S ; 
Conev.  Brown,  16  Bich.S82;  PUntert'Buikir.Hapejr.SBeiik.SeO;  King n. Fleece,  T 
Heiik.  278 ;  Lamb  f.  Hatthewi,  41  Vt  4! ;  Onro  n.  Sotiifellzer,  80  Wla.  S64.  See 
aUo  Tinun  v.  Vive*,  24  La.  An.  336. 

Bnt  payment  to  the  oiteniible  agent  of  dw  payee  or  ipedal  Indorsee  ia  a  gi 
pajment  only  when  the  agent  wai  expreealj  or  impliedly  anthorind  to  receiT* 
payment  CarTer  v.  Carrer,  63  Ind.  241 ;  Bnmiej  e.  Schmitf,  14  Kai.  542;  Qrahanl' 
KSaT.Init.,  40Ho.  186;  Darlt  v.  Lme,  B  M.  H.  324 ;  Dootdeday  9.  Kreta,  60  V.  T. 
UO;  Waidrop  e.  Donlop,  1  Hoii,  8SS.  —  Kb. 
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GOMEZ  SERRA  p.  BERKLET.n    V '^ 

T^-  Lft-Lf 
IlT  THB  KOTS'S  BxycH,   HiLABT  TxSH,   1743.  f      I 


'::1 


[Btptrttditl  WOtrn,*!!.] 
TmB  wu  an  aotioa  npon  a  promissory  note  of  £180,  for  TBlnn 
received,  payable  by  defendant  to  Collison  and  Lambert,  or  order,  and 
by  them  indorsed  to  the  plaintiff.  Upon  non  aammptit,  this  oanse 
came  on  to  be  tried  at  Gnildhall,  when  the  oaae  npon  the  evidence 
i^peared  to  be  thug :  rix.,  that  thia  note  was  drawn  by  Berkley,  and 
paid  away  to  the  piaintifE  by  Colliaon  A  Co. ;  that  afterwards  Collison 
&  Co.  toolc  it  baok  again,  and  p«d  the  pluntiff  his  money  for  it ;  that, 
after  this,  the  plaintiff  sold  goods  to  ColIlBon  &  Co,  who,  a  second 
time,  gave  the  plaintiff  the  same  note  for  payment  thereof ;  and  after- 
wards, Collison  &  Co.  failing,  the  plaintiff  bronght  this  action  against 
the  drawer;  and  the  jnry  gave  a  verdiot  for  the  defendant,  beoatise 
the  note  had  been  once  token  np  and  paid ;  and  now  it  was  moved  for^ 
a  new  trial,  beoaose  this  is  a  note  for  value  received,  and  there  was  no 
evidence  whatever  that  the  plaintiff  knew  of  any  transaction  between 
the  defendant  and  Collison  &  Co.,  or  whether  this  was  a  lent  note  by 
the  defendant  to  them ;  for  it  appeared  to  the  plaintiff  that  the  de- 
fendant was  still  liable  to  Collison  and  Lambert  when  they  paid  the 
phuDtiff  this  note  a  second  time ;  and  the  plaintiff  ought  to  stand  in 
their  place.  And  ho  it  was  held ;  and  a  new  trial  was  granted  p$e 
totam  curiam. 


7'- 


JOHNSON  V.  KENNION.  t' .  ■  - ; 
Iv  THK  CoHHOiT  Flua,  Eastsb  Tbbh,'  1706. 
[Rcporfsd  in  S  WiUim,aS2.] 
Aonon  upon  tiie  case  npon  a  bill  of  exchange  brought  by  JohnsonJ 


\t\ 


tbe  indoraee,  against  Eennian,  the  drawer  thereof,  payable  to  BensonJ 
or  his  order,  who  indorsed  it  to  pituntifl,  in  order  to  get  it  discoantedj  , 
Plunliff  delivered  the  bill  to  Baldwin,  who  advanced  the  whole 
money,  Benson  paid  £232  to  the  plaintiff:  then  Baldwin  redelivered 
the  bill  to  the  plaintiff,  who  repaid  him  the  residue.  There  was  a 
rndict  for  the  whole  £1,000  in  the  InlL    Upon  shoving  canse  why 
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there  etionld  not  be  a  new  trial,  the  pluntJS,  tlie  indorsee,  having  be«i 
piud  part  of  the  Bom  in  the  bill, 

Chibf  JnsTicB.  Consider  the  n&tnre  of  these  contracts.  They  are 
negotiable  bills,  pasdng  through  the  hands  of  divers  persona;  and 
thongh  there  are  many  indorsements  on  the  biU,  ]ret  there  is  bnt  one 
security  for  one  sum  of  meney ;  and  he  who  has  the  posseBsion  of  the 
bill  may  bring  his  action.  Where  there  are  many  indorsers,  the  iu* 
dorsoes  have  a  right  of  action  in  snccession ;  bat  there  Is  bat  one  right 
of  action  under  the  bill  agunst  one  person  at  one  and  the  some  time. 
The  bill  being  in  one  indorsee's  hand,  the  indorser  pays  a  part ;  and!1 
the  objection  is  that  this  onght  to  be  oonudered  as  a  payment  for  t)>«> 
drawer.  Bat  I  think,  toto  calo,  it  is  otherwise,  beoanse  the  indorser  is' 
no  servant,  nor  is  agent  to  the  drawer.  Suppose  Benson  had  paid  the 
whole  £1,000  to  Johnson,  and  Benson's  name  bad  not  been  struck  out,, 
and  an  action  had  been  brought  in  Johnson's  name  agunst  the  drawer, 
will  you  say  the  action  will  not  lie  f  Suppose,  after  a  recovery  against 
Kennion,  he  had  run  away,  could  Benson  have  had  a  right  to  come  ; 
against  Johnson  before  any  satisfaction  ?  The  bill  is  a  security  for 
every  indorser  as  ceetui  que  ^^utt.  I  think  it  is  a  plfun  oase  that  John- 
son has  a  right  to  recover  the  whole  money ;  bnd,  when  he  receives  it, 
he  will  have  received  £282  of  Benson's  money.  The  defendant  has  nu 
reason  to  complain. 

Bathubst,  J.,  of  the  same  opinion.  Ton  cannot  sp\\.i  the  bill  so  «• 
to  subject  the  party  to  different  actions. 

Gould,  J.  The  thing  is  very  clear.  When  the  defendant  has  paid 
the  £1,000,  there  is  an  end  of  the  contract.  Where  the  drawer  of  the 
bill  has  paid  part,  you  may  indorse  it  over  for  the  reudne ;  otherwiM 
not,  because  it  would  subject  him  to  variety  of  actions. 

A  new  trial  was  denied.* 

7jU'k    i'xc  a:  ui_'t'i  /■'"/-'  , 

>.-..j.  .      SMITH,  Assto^  «r  Baqhuj.  axd  Hun^  «.  SHEPPARD. 

LOKDOM   SlTT^ras  ATTBB    HlLABT    TbbM,  COEAU   LoBD  HAKSriSLD, 

C.  J.,  1774. 
[R^wrtx/  >N  Cm^,  Bill,  (1(M  of.),  180,  Mt*.) 
TnE  defendant  was  indebted  to  Bagnall  and  Hand,  the  bankrupt 
tin  £30  for  goods  sold  October,  1774.    Oomberstall,  the  bankrupts' 
■ervant,  brought  a  bill  of  parcels  in  the  same  handwriting  that 

>  Held  V.  Fnnlral,  1  Cr.  &  U.  SS8  i  Wilwjn  ».  8t  Qniadn,  1  B.  ft  P.  052,  ota 
'     ~  D.  Brook,  Car.  ft  U.  67.— Eb. 


all 
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their  former  billa  had  been,  and  frandulently  said  his  master  was  inl 
want  of  cash,  and  desired  he  would  aooept  a  bill  of  ezchan^,  which  C.\ 
immediaCelf  drew,  signed  with  hii  own  name,  payable  to  Bagnall  and) 
Hand,  or  order,  and  gave  a  receipt  on  the  bill  of  paroeU.  The  defendf 
ant  accepted  the  bill ;  and  C.  afterwards  carried  it  away.  The  bill 
was  brongbt  to  the  defendant  by  Spenoer,  who  had  it  in  payment  foi" 
goods.  The  names  of  Bagnall  and  Hand  were  indorsed  on  the  bill,\ 
and  defendant  pud  it ;  but  that  indorsement  was  a  forgery.  It  was  ] 
the  bankrupts*  practice  to  deliver  in  their  bills  at  Christmas;  but  at 
Christmas,  after  this  transaction,  no  bill  was  delivered  to  defendant. 
Ko  evidence  appeared  in  whose  handwriting  the  indorsement  was ;  bnt 
it  did  not  appear  to  be  like  the  bankrupts'  or  ComberGtaH'a. 

Lord  Manbfibld.  Each  party  is  innocent.  The  question  is  on 
whom  the  loss  must  fall.  It  should  be  on  him  who  is  most  in  fault. 
It  is  admitted  that  Comberstall  used  to  receive  money,  bnt  not  draw 
tolls.  Here  is  a  bill  that  does  not  trust  Comberstall  at  all,  for  it  is  to 
pay  to  the  order  of  the  bankrupts :  in  this  case,  if  he  had  been  used  to 
draw  bills,  that  would  not  vary  the  case,  because  it  is  not  pretended 
that  the  indorsement  was  by  Comberstall ;  then  he  that  takes  a  forged 
bin  must  abide  by  the  consequence,  for  the  man  whose  name  is  forged 
knows  nothing  of  it.  If  a  bill  payable  to  bearer  be  lost,  and  fonnd  by 
another  person  in  the  street,  who  carries  it  to  the  banker  that  drew  it, 
and  he  pays,  it  ia  a  good  payment ;  for  it  is  tite  owner's  fault  that  hi 
lost  it.  In  this  case,  the  name  of  Bagnall  and  Hand  is  forged ;  it  conic 
not  be  paid  without  their  hand ;  and  the  defendant  has  been  n^ligeni 
in  inqniriea  whether  it  was  their  hand  or  not.  The  groand  which  de- 
fendant relies  on  is  that  the  bill  was  not  delivered  at  Christmas,  as 
nsual ;  bnt  that  is  of  no  weight,  because  it  had  been  delivered  l>erore 
in  October.  Verdict  for  plaiittif} 

>  Chwp  V.  Eanlej',  8  T,  R.  I2T;  7ont«r  r.  Clementi,  9  Cunp.  17;  Jobnaon  v. 
Windh,  S  B.  M.  C.  226 ;  Foltler  v.  Schroder,  19  L>.  An.  17 ;  Oraret  t.  Amwloaa 
Buk,  17  K.  T.  206 :  Palm  «.  Watt,  7  Hnn,  S17,  aecerd. 

&«•  B.  L  Co.  p.  TriitoQ,  8  B.  «  C.  SW;  Monlwni  «.  BaobaDU,  fl  C  A  P.  U| 
■nlth-j.nidonBank,ll^aD.81i  ML.T.83.— Biw 
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Kn- 1  ccc  /tT; «:r  V-"  (.{  ^  .c  i%u^\^^^ 

-  'jn-p^g'^sijif^  BECK  tJ.  ROBEET. 

...  5w=^««    I'  '  '  lit  THi  Eura'B  Bairoa,  Tanttrr  Tkbk,  1774. 

■"-  f^  ^■-U*'^'^*  [fl,i«rt*i  n  1  iTBWT  B(a<>to«M,  89,  w*»  (»).] 

^^4(t10J"i(cC      Iwixww*"  o'  *  •>'!'  of  exchange  ^^nit  the  acceptor.    It  ^peued 

,  ■ . ,. ->  in  evidence  that  Brown  drew  a  bill  of  ezohaoge  upon  Robley,  payable 

'"' '"'  ^  'L-W--     ***  Hodgson,  or  order ;  which  was  accepted  by  Robley,  and  indorsed 

J  ;i  ,.1?-^!  -{(■      by  Hodgson.    Not  being  paid  when  due,  Hodgson  returned  the  bill,  i 

j      /7T '  i'  >  *°^  Brown  took  it  up,  Hodgson's  iDdorsemeut  still  remaining.   Brown 

'-        '-'    '  ^afterwards  gave  the  bill  to  BeGk,as  a  security  for  money ;  and,whenhe 

/  -    aYI  l  Itv'U^  E^^*  ''^  acquainted  Beck  with  the  whole  traosactioit,  but  did  not  tell 

I  '     bim  whether  Robley  had  effects  in  bis  hands.   Upon  this  evidence,  the 

jury  found  a  verdict  for  the  defendant^  being  of  opinion  that  the  ac- 

'i  j.1^  oeptor  was  discharged  by  Brown's  taking  up  the  bill,  and  that  there 

was  an  end  of  its  negotiability. 

Mantfield  moved  for  a  new  trial,  on  tbe  ground  that  the  jury  had 
.  mistaken  the  taw.  He  insisted  that  the  drawer  of  a  bill,  which  in  a 
course  of  circulation  came  back  to  his  hands,  might  maintain  an  action 
as  indorsee.  [Mb.  J.  Ashbcbbt  said  he  remembered  several  instances 
of  such  actions.]  And  here  the  bill  was  indorsed  to  Brown,  who 
might  either  have  maintained  bis  action  as  iodorsee,  or  put  it  again  in 
circulation,  unless  the  aooeptor's  refusal  to  pay  could  prevent  the  nego- 
tiability of  it,  which  certainly  could  not  be  the  case. 

WaUaae,  contra.  A  bill  of  exchange  is  payable  at  a  given  time,  and 
b  till  that  time  negotiable.  If  payment  is  then  refnsed,  it  goes  back 
to  the  drawer,  and  when  he  has  taken  it  np  there  is  an  end  of  it.  If 
it  vrere  otherwise,  Hodgson  would  be  liable,  who  certainly  never 
meant  that  hh  name  shoold  give  a  title  to  the  bill  after  it  had  been 
returned  to  tlie  drawer, 

LoBD  Mansfisld.    I  first  thought  at  the  trial  that  the  action  was 
maintunable,  but  am  now  clearly  satit^ed  that  the  jury  did  right. 
When  a  draft  is  given  payable  to  A.,  or  order,  the  purpose  ts  that 
Khali  be  paid  to  A.,  or  order ;  and  when  it  comes  baok  unpaid,  and  ii 
taken  up  by  the  drawer,  it  ceases  to  be  a  bill.     If  it  were  negotiable,  i 
Hodgson  would  be  liable,  for  which  there  is  no  color. 

Side  for  a  new  trial  T^ted}  J 

>  Hlckelbeny  v.  ShuiDMi,  S 
Mm  v.  Bhirp,  3  Ired.  417,  att«rJ. 

Sw  LoQTier*  b.  Lovbnj',  10  Hod.  30.  — 
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DE  SILVA  V.  FULLER  -    -     f..'.*^    i  '■    '- 

At  Nisi  Pbiub,  Eastbb  Sittinos,  1776.      \  •-' .    a,,  j  ^'  ■'^..  '  i*    - 

[iVW  »1  CJhHy,/r.,8B2.]  ;J  /i.c'^*^ii"'6  **  '"^       .  t 

Tboveb  for  &  bill,  draft,  or  ohe<^  drawn  by  one  Cox  on  the  defendA 
rata,  who  were  bankers,  payable  to  "No.  4B7,  or  bearer,  oq  demand." 
It  waa  drawn  the  17th  June,  bnt  dated  the  18th.  On  the  17th  di« 
plaintiff  received  it,  that  day  he  lost  it,  and  the  same  day  (the  ITtb)' 
it  was  preaented  to  the  defendants,  who  paid  it.  It  was  proved  to  be 
oontrary  to  the  usnal  course  of  business  to  pay  drafts  before  the  day 
ou  whioh  they  were  dated,  and  on  that  ground  the  plaintiff  bad  a 
verdict.  ,  ,      ■  in/' 

• :.:f       '     .J::. I.!. ...:..    'tV 
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Is  THB  CoiofotT  Pleas,  Notembkb  27, 1788.  (  > '  '  '      ''';■"■', 


[RtporUdinl  Bmrj  Btaelala>»,eb.]  ^  ^.-i.   ,<-t  ■'  ■■    ^ 

AsstniPSiT  by  the  indorsee  of  a  bill  of  exchange  against  the  ao-l 
oeptor.  I  . 

The  hill  was  drawn  for  £96  Ids.  by  one  Seymour  on  the  defendantj, 
payable  to  his  own  order,  by  him  indorsed  to  the  plalnti^  and  acoepted'j 
by  the  defendant.  After  it  became  dae,  Seymour  the  drawer  paid  the!  t 
pluntiff  £60  10*.  as  part  of  the  contents ;  the  defendant  paid  the  resi-  I 
dne,  with  interest,  into  court,  and  pleaded  the  general  iasne.  I 

This  oanae  was  tried  before  Lord  Loughborough,  at  Guildhall,  at 
the  sittings  in  the  present  term,  and  a  verdict  found  for  the  defend- 
ant, with  leave  to  move  the  court  to  enter  a  verdict  for  the  plaintiff. 

Hiis  motion  was  accordingly  made  by  Bond,  Serjt,  who  contended 
that  the  payment  by  the  drawer  was  not  a  discharge  of  the  acceptor, 
lie  having,  by  his  acceptance,  made  himself  liable  to  the  holder  of  the 
tnll.  The  contract  between  the  indorser  of  a  bill  and  the  indorsee 
was,  be  argued,  totally  different  from  that  between  the  drawer  and 
acceptor ;  the  former  being  merely  a  contract  of  indemnity,  bat  the 
latter  an  nndertakiug  that  the  acceptor  has  effects  of  the  drawer  in 
his  bands  to  the  amount  of  his  acceptance,  b;  which  he  ^ves  currency 
to  the  bill,  and  makes  himself  liable  f^r  the  whole.  Parminter  v. 
Symons.  The  payment  of  the  drawer  in  the  present  case  gave  him  a 
lien  on  the  hill  for  the  sum  he  had  paid :  the  holder  also  had  a  lien  for 
the  whole  amount;  bat  as  a  personal  contract  cannot  be  severed  and 
made  the  ground  of  two  actions;  the  holder  must  bring  the  action 
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for  the  whole,  and  be  considered  u  a  tmstee  for  that  part  whidb  the 
drawer  had  paid.    Johnson  tj.  Eennion,  Hawkins  v.  Cardy, 

WuAON,  J,,  mentioned  the  case  of  Beck  v.  Robley  aa  being  ooiw 
trary  to  Bond's  ai^menL 

LoBD  LouaHBOBODGH.  WheD  a  bill  of  exchange  is  drawn,  the  ! 
drawer  orders  the  acceptor  to  pay  so  mach  of  his  money  to  a  ilurd 
person ;  but,  if  he  anUoipates  the  acceptor  and  pays  the  miney  him- 
aelf,  he  thereby  releases  the  acceptor  from  his  undertaking ;  so  that,  if 
the  acceptor  were  to  pay  the  bill  after  notice  given  him  that  the  drawer 
had  already  paid  it,  an  action  woald  lie  for  the  drawer  against  the 
acceptor  to  recorer  back  the  money  so  paid.  Another  reason  which 
weighs  much  with  me  is  the  great  mischief  which  would  ensne  to  mer- 
chants, among  whom  accommodation  bills  are  circulated  to  a  vast  ex- 
t«nt,  if  after  a  bill  had  been  taken  np  by  the  drawer  the  acceptor 
shodtd  be  liable  to  be  called  upon  for  payment. 

QouLD,  J.  The  doctrine  contended  for  would  go  the  length  o! 
proving  that  the  holder  of  a  bill,  having  received  the  whole  mon^ 
from  the  drawer,  might  recover  it  agiun  from  the  acceptor. 

Heatr,  J.,  of  the  same  opinion. 

WiLBOH,  J.  I  had  DO  doubt  on  this  questioa  till  (he  case  of  Johnson 
V,  Kennion  waa  cited ;  bnt  that  was  done  away  by  what  has  fallen  from 
my  lord.  Indeed,  that  case  is  inaccurately  reported ;  and  I  am  much 
disposed  to  think  that  the  Chief  Justice  never  said  what  he  ts  there 
stated  to  have  said.  That  also  mif^t  have  been  the  case  of  a  promis- 
Boiy  note  instead  of  a  bill  of  exchange.  Bat  there  my  brother  Gould 
Bays  that,  where  the  defendant  had  paid  the  amonnt  of  the  Ull,  there 
was  an  end  of  the  contract :  so  here,  the  drawer  having  paid  part, 
and  the  acceptor  the  residue,  the  contract  was  at  an  end,  the  acceptor 
being  the  agent  of  the  drawer.  There  also  my  brother  Oould  saya, 
where  the  drawer  of  a  bill  hu  paid  part,  yon  may  indorse  it  orer 
for  the  residue.  But  that  is  for  the  protection  of  the  indorsee.  Here 
tiie  plaintiff  knew  bow  much  woe  dne :  no  such  special  indorsement 
was  necessary.  The  case  then  of  Johnson  v.  Kennlon  does  not  infln- 
ence  the  present ;  bat,  even  if  it  did,  I  ^all  think  the  jostice  of  this 
cause  much  in  favor  of  the  defendant.  The  plaintiff  has  received  all 
the  money,  and  yet  deairea  to  be  a  tmsbee  for  the  drawer,  and  receive 
ttgain  from  the  acceptor  that  which  the  drawer  has  paid.  Bemdes, 
though  the  presumption  is  that  the  acceptor  of  a  bill  txf  exchange  has 
effects  of  the  drawer  in  hia  h>i>de  at  the  time  of  the  acceptance,  yet 
in  fact  the  effects  are  often  sent  after  the  acceptance. 

1  Bs  fttte  Tajlw,  1  DeQ.  hJ.tOi,  atoord, 

BalSN  Fumfind  v.  Fedc,  II  H.  ft  W.  aOl.jw  Laid  Abln^er,  C.  B.,  eaXro.  — Bv. 
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hi    U^C  /a.,., 
CALLOW  V.  LAWRHifCTr"^j;;;;j-rjjW  ,^, ,  ^^^  ^ , ,    ■ 

Iir  THE  Kutq'b  Bbkcr,  Jdnb  28, 1814.  .  '       j  /       fj        ,  i    n  '     ■ 

Awtmrmr  on  a  bill  of  exdiiiige,  dtt«d  the  28tb  of  Jnl^812,  draw&l  i        '  (jf    iti 
fljr  one  Pywell,  for  £66,  payable  to  hia  own  order,  botod  dayn  after  dat«,V  H'  C  ''■  ^^   ' 
Hoeptsd  by  the  defendant,  and  indoTBod  by  Pywell  to  tlie  plEuntifCH^LC-^    io 
V\R&,nonaaaumpait.    At  the  trial  before  Lord  EUenborongh,  0.  J-,  Bt     l|,/j!i£   t'.^ 
the  London  nttings  after  laet  term,  the  plaintiff  established  hifl  ease  by    .     ,,^   \.   I 
the  naual  proof  of  the  Mveral  handgwriting.    The  defence  waa  this :  (      ' " 
on  the  2&th  of  Jaly,  Pywell  indoreed  the  bill  to  Taylor,  vho  dit-l  \  ■'  '■  *' "' '' 
ooanted  it  for  Mm,  and  Taylor  indorsed  H  to  Barnett,  who,  aboat  two      /  '  > ,,  ^ . 
days  before  it  became  dne,  paid  )t  short  into  his  bankers.   The  bankers    .'. 
presented  it  for  payment  when  it  became  due,  and  npon  its  being     ■, .   C   ' ' 
dishonored  retamed  it  to  Barnett.    Abont  a  week  afterwards,  Pywell  '      ' 

called  on  Barnett  and  paid  him  the  amount  of  the  bill,  npon  which    '. 
Barnett  drew  his  pen  throngb  his  own  and  Taylor's  indorsement,  and    '.' 
delivered  ap  the  bill  to  Pywell.    It  was  proved  that  on  the  20th  of 
February,  1818,  the  bill  was  seen  in  the  hands  of  Pywell.    The  jury 
nnder  hia  Lordship's  direction  found  a  verdict  for  the  plaintiff.    On  a 
former  day  in  this  term,  the  Attomey-General  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  Pywell  having  taken  up  the  bill  it 
ceased  to  be  n^otiable,  and  so  the  defendant  was  discharged  upon  tbe  ^ 
Inll ;  and  he  cited  Beck  v.  Robley :  2dly,  that  the  bill  should  have 
been  restamped  npon  being  reissued  after  having  been  taken  up. 

iScariett  (with  him  Comyn)  now  showed  oaoSe ;  and  he  distingnished 
this  case  from  Becdc  t>.  Robley,  beoaose  there  the  bill  was  drawn  pay- 
able to  the  order  of  a  third  person,  who  indorsed  it,  and  if,  after  it  was 
taken  up  by  the  drawer,  it  had  continued  negotiable  in  hie  hands,  that 
third  person  would  have  been  liable,  for  which  Lord  Mansfield  B.itd  there 
was  no  color.  But  here  the  bill  being  payable  to  the  drawer's  own 
order,  and  indorsed  by  him,  it  continued  negotiable  in  his  hands  npoD 
his  own  indorsement ;  and,  if  he  passed  it,  there  was  no  reeson  why  be 
shonld  not  be  liable.  And  in  Gomez  Serra  v.  Berkeley  the  point  in 
question  seems  to  have  been  settled;  for  there  the  payees  of  a  protnis. 
■ory  note,  payable  to  them  oi  order,^  indorsed  it  to  the  plaintiS,  and 
nfterwarda  pud  the  note  and  took  it  back,  and  thim  passed  it  a  second 
time  to  the  plaintiff;  and  it  was  held  that  the  plaintiff  might  recover 
iq^nst  the  maker  of  the  note,  for  the  maker  of  the  note  was  still 
tiable  to  the  payees  when  they  paid  the  plaintiff  this  note  a  seoond 
time,  and  the  plaintiff  onght  to  stand  in  (heir  place.    So  here,  Pywell, 
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th«  dnwer  \>f  this  bill  payable  to  hia  own  order,  stands  to  the  same 
flitnatoD  as  did  the  payees  of  the  noU  in  lliat  case,  which  wu  payable 
to  their  order,  and  therefore  here  also  the  defendant,  the  acceptor, 
'being  still  liable  to  Pywell  when  he  paid  this  bill  to  Uie  plaintifF,  tbe 
]>lalntifF  ought  to  stand  in  Pywell'a  place.  And  Pywell  might  hare 
euod  the  defendant  on  this  bill,  becansfi  the  defendant's  acceptance 
amounts  to  an  express  promise  to  pay ;  and  so,  if  Pywell  might  sue, 
the  plaintiff  may,  subject  only  to  all  the  equities  aa  between  Pywell 
and  the  defendant.  Brown  v.  Daviea.  Therefore,  it  appears  Hiat  Beck 
V.  Robley  stands  on  its  own  peoaliar  gronnds. 

Jarvia,  contra  (with  him  the  Auome^Oeneral),  insisted  that  the 
question  was  not  whether  Pywell  conld  have  sned,  but  whether  the 
plfuntiff  coald,  who  it  appeared  had  taken  the  bill  more  than  six 
months  after  it  was  due  and  had  been  tidcen  up.  And  in  Brown  t>. 
Daviea  he  observed  that  t^e  bill  had  not  been  taken  np  and  paid,  but 
only  noted  for  non-payment.  And  GomeE  Serra  v.  Berkeley  turned  on 
this  point,  that  there  was  no  evidence  that  the  pluntiff  knew  of  any 
transaction  between  the  defendant  and  the  payees  to  discharge  the  de- 
fendant. And  though  Beck  v.  Robley  admits  of  the  distinction  taken, 
yet  it  was  not  decided  upon  that,  but  upon  the  general  principle  that 
if  a  draft  be  ^ven  payable  to  A.,  or  order,  tbe  purpose  is  that  it  shall 
be  puid  to  A.,  or  order,  and  when  it  comes  back  unpaid  and  is  taken  up 
by  the  drawer  it  ceases  to  be  a  bill.  At  all  events,  this  bill  should  have 
been  restamped  when  it  was  reissned,  for  it  was  then  a  new  bill 

Lord  Ellenboboitoh,  0.  J.  A  bill  of  exchange  is  negotiable  ad ' 
infinitum  until  it  has  been  paid  by  or  discharged  on  behalf  of  the  ac- 
ceptor. If  the  drawer  has  paid  the  bill,  it  seems  that  he  may  sue 
the  acceptor  upon  the  bill,  and  if,  instead  of  suing  the  acceptor,  he  put 
it  into  circulation  upon  his  own  indorsement  only,  it  does  not  prejudice 
any  of  the  other  parUes  who  have  indorsed  the  bill,  that  the  holder 
should  be  at  liberty  to  sue  the  acceptor.  The  case  would  be  different; 
if  the  circulation  of  the  bill  wonld  have  the  efEect  of  prejudicing  any| 
of  tbe  indoraers.  In  Beck  u.  Robley,  if  the  bill  had  been  n^otiable,'j 
it  would  have  had  the  effect  of  rendering  Hodgson  liable  upon  his 
indorsement,  which  in  point  of  law  was  discharged  by  Brown's  taking 
np  the  bill.  That  I  think  is  the  distinction,  and  disposes  of  that  case 
Here  Pywell  the  drawer  became  the  purohaser  of  the  bill  when  he 
pud  and  took  it  up  oat  of  Bamett's  bands :  the  bill  was  not  paid  by; 
him  atiimo  tolvendi  in  order  to  extinguish  it,  but  only  to  redeem  him-| 
self  from  the  ntuation  in  which  he  stood  upon  the  bill ;  and,  the  bill; 
being  indorsed  by  him,  it  is  not  necessary  to  its  being  negotiable  tbatj 
any  other  party  should  be  prejudiced.  I  own,  I  much  doabted  wben  \y 
the  rule  was  moved  whether  I  had  not  been  mistaken  at  the  trial ; 
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bnt  I  think,  now  that  my  attention  has  been  called  to  the  distinction  ia 
Beck  V.  Robley,  that  what  I  held  was  right 

Ls  Bi,AVC,  J.  Beck  v.  Robley  was  decided  npon  the  conBeqnenoe 
that  would  follow  from  holding  the  bill  to  be  negotiable ;  namely, 
that  Hodgson  the  indorser,  whom  there  was  no  color  to  charge,  mast 
have  been  liable ;  and,  striking  out  Hodgson's  indorsement,  the  bill 
oonld  not  possibly  be  negotiable.  As  to  the  objection  on  the  stamp, 
the  aoewer  ia  that  this  bill  had  not  discharged  its  functions. 

Batlxt,  J.  I  am  of  the  same  opinion.  The  bill  was  never  di^ 
ohaiged  as  between  Pywell  and  the  defendant,  nor  as  between  the 
]>laintiff  and  defendant.  The  payment  by  Pywell  to  Bamett  did  cd 
in  legal  effect  strike  oat  Fywell's  indorsement,  so  as  to  render  the  bdl 
no  longer  negotiable ;  as  in  Beck  v.  Robley  the  "payment  by  Brown 
Btmck  out  the  indorsement  of  Hodgson.  When  the  bill  oame  back  to 
Pywell,  he  was  remitted  to  his  ori^nal  rights. 

Dahpieb,  J.  When  the  rule  was  moved,  I  was  struck  with  the  case 
of  Beck  V.  Robley,  and  did  not  perceive  the  distinction ;  bat  the  im- 
preasion  it  made  on  me  has  been  removed  by  the  distinction  pointed 
out  by  Mr.  Scarlett;  and  it  seems  to  me  to  make  the  whole  difference 
T^at  case  was  decided  upon  the  ground  that  Hodgson  would  be  liable 
if  the  bill  continued  negotiable,  bnt  there  is  no  anch  objection  here. 
As  to  the  other  objection,  it  waa  not  a  new  bill,  and  therefore  a 
fresh  stamp  was  nnneoessary.  Huh  diacharged.^ 


FREAKLET  v.  EDWARD  FOX.    ■  

Ih  the  Eino's  Bbkch,  Fbbecabt  11,  1829.  •-   '•*'.' 

{Rtporttd  ia  i  BamneaU  i- Mdaiim,  ISO.]  '   '     -         ' 

AssuuFBiT.    The  first  count  of  the  declaration  stated  that  the  de^  /  ' 

fendant,  on,  Ac,  made  his  promissory  note,  and  thereby  promised  to]  "  ' 

pay  on  demand  to  one  R.  Reeves,  in  his  lifetime,  since  deceased,  or  {  "  r 

order,  £300  and  interest,  and  delivered  the  note  to  Reeves.    That  1  ' 

>  Hubbard  n.  Jackion,  4  Bing.  890;  Eirkeiey  o,  B>t«f,  1  Al«.  808;  French  v. 
Jarrii,  29  CoDD.  347;  HeichBrtv.Koenier,  MUI.806(m)iiU<);  WilUoMiDv.  Duii«)f,  ' 
1  Greene,  ITS;  Head  v.  SmaU,  2  GraenL  207;  Eaton  e.  MvKowu,  34  Ue.  610; 
Emenon  d.  Cutta,  12  M&ia.  78 ;  Guild  c  Eager,  17  Maaa.  616  (OTemiling  Ulake  w. 
SewaU,  i  Uaai.  &dO,  and  Boylaton  ».  Greene,  8  Maai.  466) ;  Cochran  v.  Wlieclci, 
T  N.  H.  202;  Hopkini  v.  FarweU,  82  N.  H.  426  {itmbU) ;  Havena  v.  Huntington,  1 
Cow.  8S7 ;  WiUlanii  v.  Mattbewa,  3  Cow.  S60 ;  St  John  v.  BobeiU,  SI  N.  Y.  441 
ItartMi  K.  Downer,  82  Yt.  26,  aemrd. 

Bm  ElUwortb  r.  Brewer,  U  Pick.  S16 ;  PeniMV  v.  Ongorj,  103  Hkm.  18ft. 
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Reerefl  ma<le  his  will,  said  appointed  E.  0.,  C.  C,  E.  A^  and  Edward 
Fox  executors  thereof;  and  Reeves  afterwards  died;  and  thereupon 
the  said  E.  C,  C  C,  E.  A.,  and  Edward  Fox  dul^  proved  the  will, 
and  took  npon  themselves  the  burden  of  the  ezecntion  thereof;  and 
afterwards,  and  before  the  indorsement  hereinafter  next  mentioned,  to 
wit,  on,  &o^  C.  C,  one  of  the  said  exeoators,  died,  and  the  eaid  E.  CJ 
E.  A.,  and  Edward  Fox,  so  being  sarriving  executors  of  the  laat  will| 
and  testament  of  Reeves,  afterwards,  to  wit,  on,  ifcc,  as  such  survivlngl 
•xectttora,  indorsed  the  note  to  the  pliuutiff,  whereby,  and  by  force  ofl 
the  statute,  Ac,  defendant  became  liable  to  pay  the  money  in  the  note] 
specified  to  the  plaintiff.  The  seoond  count  varied  only  by  statingj 
the  indoisement  to  have  been  made  by  E.  A.,  being  one  of  the  exeou- 
tors  of  Keeves.  The  defendant  pleaded,  thirdly,  that  R.  Beeves,  fhe 
testator,  on,  iso.,  duly  made  his  last  will,  and  thereof  constituted  and 
appointed  the  defendant,  together  with  E,  0.,  C.  C,  E.  A^  joint  execu- 
tors, and  died  without  altering  or  revoking  his  said  will;  and  that 
afterwards,  and  after  the  death  of  Reeves,  and  before  the  said  supposed 
indorsement  of  the  said  promissory  notes,  defendant  duly  proved  tlte 
will  of  Reeves,  and  took  upon  himself,  together  with  E.  C,  C.  C^  and 
E.  A^  the  burden  of  the  execution  thereof.  Replication,  that  Reeves, 
by  his  said  last  will,  after  giving  and  bequeathing  divers  legacies  to 
divers  persons,  gave  all  the  residue  of  his  personal  estate  to  the  said 
E.  C.  and  0.  C,  their  executors,  administrators,  and  assigns,  in  equal 
shares,  and  that  Reeves  did  not  by  his  said  will  forgive  the  said  de- 
fendant the  said  debts  due  to  him  apon  and  by  virtue  of  the  said  prom- 
issory notes,  and  did  not,  in  or  by  his  said  will,  or  by  making  the 
defendant  one  of  the  executors  thereof,  release  or  intend  to  release  to 
him,  the  said  defendant,  the  said  debts,  or  either  of  them ;  and  that 
tlie  said  several  sums  of  money  in  the  said  notes  mentioned,  being  and 
remaining  respectively  due,  owing,  and  nnpaid,  the  said  defendant, 
after  the  death  of  the  said  Reeves,  and  before  the  said  indorsements  of 
the  said  notes,  or  either  of  them,  to  the  plaintiS  as  aforesaid,  to'wi^ 
on,  Ac,  recognized  and  confirmed  the  said  notes  as  valid  and  subsist* 
ing,  and  paid  to  the  said  co-executors  certain  sums  of  money  as  and 
for,  and  then  and  there,  being  interest  on  the  said  sums  of  money  in 
the  said  notes  specified,  to  wit,  Aa.  And  that,  afler  the  eaid  paymenU 
of  interest,  the  said  £.  0.,  E.  A.,  and  defendant,  indorsed  the  said  note 
in  the  first  oount  mentioned,  and  E,  A.  indorsed  the  note  in  the  seoond 
count  mentioned  to  the  plaintiff,  as  in  the  first  and  second  counts  re> 
spcotively  is  alleged. 

Demarrer  and  joinder. 

OampbeU,  in  support  of  the  demurrer.    The  plea  is  a  good  answer 
to  both  the  counts  on  the  promissory  note;  and  the  repliostion  dooi 
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not  ^ve  any  sufficnent  answer  to  it.  In  the  deoiftration,  the  defendant 
IB  chafed  ss  maker  of  the  note.  It  ia  not  stated  that  the  defendant 
indorsed  the  note.  If  it  had  been  averred  that  the  defendant,  Edward 
Fox,  iadotaed  the  note)  he  oonld  not  have  pleaded  in  abatement  the 
non-joinder  of  bis  co-execntara.  It  ia  clear,  therefore,  that  the  charge 
is  not  againat  him  as  executor.  The  allegation  that  the  defendant  in- 
dorsed the  noto  is  for  the  first  time  iutrodnoed  in  the  replication.  It 
that  is  meant  to  charge  him  as  executor,  it  is  a  departure  from  the 
declaration.  Bnt,  assmnisg  that  it  may  be  held  that  the  firat  count 
ohaigea  the  defendant  as  ao  executor  indorsing  the  note,  the  action  ia 
not  maintunable ;  for  the  holder,  by  appointing  the  maker  his  exeoo- 
tor,  extinguished  the  debt;  and  tlierewas  no  interest  in  the  note  which 
the  executors  could  asBign.  Wankford  v.  Wankford,'  Cheetbaro  v. 
Ward,*  Sir  John  Nedham's  Case,*  where  a  distinction  is  taken  between 
the  appointment  of  a  debtor  to  be  exeontor  or  administrator.  The 
former,  being  the  act  of  the  creditor,  extingnlshes  the  debt :  the  Ut- 
ter, being  the  act  of  the  ordinary,  does  not.  Then,  as  to  the  indorse- 
ment by  one  executor  as  alleged  in  the  second  count,  it  is  true  that  in 
BawliuBon  v.  Stone  it  was  resolved,  after  mncb  debate,  that  an  admin- 
istratrix  might  indorse  a  promissory  note ;  bnt  there  is  no  authority 
for  saying  that  an  indorsement  by  one  of  several  execnton  can  make 
Uiem  all  personally  liable, 

I''.  PoUock,  contra.  The  pluntiS  ia  entitled  to  proceed  gainst  this 
defendant  either  as  maker  or  indorser  of  the  promissory  note.  It  is 
argned  on  the  other  side  that  the  appointment  of  a  debtor  as  executor 
to  the  oreditor  ia  a  release  of  the  debt;  but  that  doctrine  does  not  ap- 
ply to  negotiable  instruments.  That  the  debt  is  not  absolutely  released 
is  dear ;  for  in  eqaity  the  execntor  is  held  to  be  a  trastee  of  the  amount 
for  the  payment  of  debts  or  l^iacles.  Berry  v.  Usher.*  But  the  rem- 
edy by  action  ia  gone ;  and  on  that  aooount  the  idea  of  the  debt  being 
released  has  prevuled.  Com.  Dig.  Release  A  2 ;  Co.  Lit.  264  b.  And 
it  will  be  found  that  Wankford  r.  Wankford,  and  all  the  cases  upon 
th«  subject,  relate  to  debts  not  transferable.  Xow,  although  in  general 
tite  action  is  gone,  for  the  technical  reason  that  aa  executor  oanoot  sue 
himself,  that  does  not  apply  where  by  indorsement  the  right  of  action 
may  be  vested  in  a  third  person.  As  to  an  indorsement  by  one  of 
several  executors,  that  must  be  anffioient  in  order  to  transfer  the  prop* 
•rty  in  the  note,  as  well  aa  to  release  a  debt  or  convey  a  term  of  yean ; 
and  this  objection  is  only  applicable  to  the  second  coant. 

Cur.  ade.  mdt. 

The  judgment  of  the  court  was  now  deUvered  by 

>  1  Salk.  Sm.  1  1  B,  &  F,  eSO.  ■  8  Co,  181,  «  11  ▼«>.  87. 
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LoBO  Tkntebdb'n,  0.  J^  who,  after  stating  the  pleadings,  proceededVl 
M  follows :  On  behalf  of  the  defendant,  it  waa  oontended  tliat,  bf  tbe  V 
appointment  of  the  maker  to  the  offioe  of  exeontor  of  tbe  creditor,  the  l| 
note  was  discharged ;  so  that  an  indonement,  even  bj  the  debtor  him- 11 
■el^  conid  not  set  it  np  and  make  it  a  landing  inatrnment ;  and  we  are  ,! 
of  that  opinion.  The  expression  used  in  the  cases  of  Wankford  v.  Wank-  / 
ford  and  Cheetbam  v.Wiu-d  is  that  the  debt  is  discharged.  It  is  oonsid-r 
ered  to  have  been  paid  by  the  executor  to  himself,  and  becomes  assetsj 
in  bia  hands.  Upon  this  suppoaition,  the  rale  in  equity  depends  wbioh' 
makes  the  executor  accountable  for  tbe  amonnt  of  his  debt  as  assets. ' 
Upon  the  ground  that  the  debt  is  gone,  our  judgment  in  this  oasa); 
must  be  for  the  defendant.  Judgment/or  the  d^endant.'    'j 

■  '■"■ -*,*<^c- : '.'.-V  Clad .<:.i<€L' 

■  ^i     :'■  ,  ,  I BARTRITM,  PuBuo  RBoisTEBEn  OnriC3tB  or  thb  Katioital  Pro- 
vUj. ;  (^  TiKCtAi.  Bahx  Off  Eholaiid,  f.  CADDT. 

•X..  ')lt7c    ^^  ^'^  QuSBn'b  BbKCB,  yOTKHBEB  29,   1838. 
'T  V  ^'  .  ^  L  ( 0    lAfWtH'  >'"  S  Lam  Jamal  Btforti,  Quaoi'i  BemA,  SI.*) 
/      ASSUVPBIT  \>j  the  public  registered  officer  of  tbe  National  Prorin^ 
eial  Bank  of  England  on  a  joint  and  several  promimory^  note,  dated 
the  26tb  of  June,  1838,  for  £200,  payable  on  demand,  made  by  John 
'b  Hatherley  &  John  Hamlyn,  payable  to  the  defendant,  or  order,  and  in- 
dorsed by  the  defendant  to  the  co-partnership.     Arerment  of  non- 
payment on  demand. 

Sixth  plea:*  that  at  the  time  of  the  making  of  tbe  note  Hather- 
ley A  Hamlyn  were  jointly  indebted  to  one  R.  Bartlett,  in  the  sum  of 
£200,  who  then  requested  the  said  J.  H.  i&  J.  H.  to  fornish  him  irith 
■ome  security  for  the  sud  debt,  and  thereupon  the  aaid  J,  H,  &  J.  H. 
requested  the  defendant  to  indorse  a  promissorj-  note,  to  be  drawn  by 
them  for  their  accommodation,  in  order  that  they  might  deposit  the 
same  with  the  said  R.  B.  by  way  of  secnrity,  for  the  debt  so  dae  and 
owing  by  them  to  him,  and  the  defendant  consented  to  do  so ;  that 
the  note  was  made,  and  the  defendant  indorsed  it  in  blank,  and  de- 
Urered  it  to  the  said  J.  H.  &  J.  B.  for  that  pnrpose,  and  to  and  for  no 

1  Cont  Lowe  r.  Peskett,  IB  C.  B.  CDO. 

A  legBi^  to  ihe  pa;e«  of  a  neipitialile  InibiimeDt  1*  not  an  extingobbBKnit  o(  lie 
InttmmenL    Cur  e.  Eutabrooke,  8  Yet.  Jr.  661.  —  Ei>< 
<  9A.  *E.  276, 1.0.  — Ed. 
*  Onlf  MmBcbof  tbe  OMS  If  gireDMielatM  to  tills  plea.— Bd. 
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other  mt«Dt  or  pnrpow  whateTer,  whioh  note  was  delivered  by  them) 
to  the  Bud  R.  B.  by  way  of  security  for  the  debt  bo  duo  to  him,  who 
reocived  it  as  a  seoniity  aa  sforeaaid ;  that  the  said  3.H.&J.  H.  paid  I 
to  the  aaid  R  B^  on  the  Ist  of  July,  188S,  the  said  debt  bo  due  to  hinJ 
from  them,  and  the  said  R.  B.  then  redelivered  die  sud  promissoryl 
note  to  the  said  J.  H.  A  J.  H. ;  ^at  John  Hamlyn  aftenrards,  and! 
more  than  two  years  from  the  date,  delivered  the  said  note  to  the  aaidj 
oo-partnership,  to  seoare  to  bim  a  debt  then  doe  from  the  said  jj 
Hamlyn,  wi^oat  any  authority  from  the  defendant  in  that  behalf,  and! 
the  said  oo-partnership  have  not  been  the  holders  of  the  said  note,! 
ezoept  by  the  delivery  of  Hamlyn.     VerifioatJon.  U 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer. 

Orotoder,  in  sapport  of  the  demurrer,  ari^ned  that  as  the  plea  only 
showed  that  the  delivery  of  the  note  to  the  plaintiS  was  a  fnudnlent 
act  by  Hamlyn,  bat  did  not  allege  that  the  bank  was  a  party  to  that 
fraud,  it  was  no  answer  to  the  action.  He  oited  Peacock  v.  Hbodes, 
CollinB  ti.  Martin,  Hodges  c.  Steward,  £k  parU  Pease,^  Solomons  v. 
The  Bank  of  England,*  aa  showing  that  an  innocent  holder  for  value 
is  entitled  to  recover,  notwil^tanding  any  fraud  or  felony  by  former 
parties.  Adams  «.  Btngley'and  Foster  v,  Pearson*  show  that  an 
antecedent  debt  will  be  a  good  consideration  for  the  indorHement,  and 
eonatitute  the  indorsee  a  holder  for  valne. 

ErU,  oontra.  The  defence  really  rests  npon  the  fact  that  this  note 
had  been  satisfied  and  dischaiged  when  it  was  indorsed  over  to  the 
plaintiff,  and  therefore  could  not  be  reissued.  The  plea  shows  that 
it  was  given  by  the  defendant  to  secure  the  debt  of  Hatherley  4> 
Hamlyn  ;  that  that  debt  was  afterwards  disoharged,  and  the  note  was 
delivered  np  by  the  holder  to  them.  It  was  no  longer  capable  of 
being  n^otiated.  Freakley  v.  Fox,  Brown  t>.  Davles,  Beck  v.  Robley, 
Thorogood  t>.  Clarke.*  In  Qomea  Serra  v.  Berkley,  Callow  v.  Lawrence, 
and  Burbridge  c.  Manners,  the  bills  and  note  had  not  been  discharged 
by  the  person  originally  liable.  Then  the  65  Qeo.  III.  c.  184, 1  19, 
enacts,  "  That  all  promissory  notes,  &0-,  not  tbereby  allowed  to  be  r^ 
issued,  shall,  upon  any  payment  thereof  be  deemed  and  taken  to  be 
thereupon  wholly  discharged,  vacated,  and  satisfied,  and  shall  be  so 
longer  n^otiable  or  available  in  any  way  whatsoever,  bat  shall  be  fortb- 
witb  cancelled  by  the  person  paying  the  same."  Secondly,  this  not* 
must  be  taken  to  have  been  overdue ;  and  the  bolder  took  it  snbjeot 
to  all  the  equities  to  whioh  it  was  liable  in  the  hands  of  the  indorser. 
Bftnks  V.  Colwell.*  It  b  true,  it  is  a  note  payable  on  demand,  and  no 
•ase  determioes  when  such  a  note  is  overdue.    In  Barongh  v.  White, 

*  1  Bow,  V&.  *  18  Bm^  ISfi,  d.  *  1  H.  4  W.  192. 

*  1  Or.  U.  &  B.  HO.    *  3  Stark.  331.     •  Bafler,  BUli.  iU.     >  4  B.  *  C  ttt. 
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die  oonrt  Kemed  to  intimatfl  that  then  moet  be  some  evideoco  of  a 
pceMDtment.  Tltst  may  be  inferred  in  tba  preeent  case.  Thirdly,  the 
faidoraement  is  withoat  oonsideration,  beoanie  the  note  wm  not  the 
Monrity  for  any  money  advanced  ;  bnt  it  vaa  g^ven  to  eeoare  a  paat 
debt,  and  tlie  pluotiff  is  not  a  holder  for  valae  within  the  meaning  of 
the  rale.  De  la  Chanmette  v.  The  Bank  of  England,'  Welstend  r. 
Levy.*  In  Pearson  0.  Foster,  there  vera  aa  irell  preseot  as  past 
lidTancee;  and  in  Adams  v.  Bingley  the  action  was  brought  agunat 
the  representative  of  the  maker  of  the  note :  here  it  is  against  the 
tndorser  only. 

C^ouder,  in  reply.  The  plea  does  not  disclose  facta  which  show 
that  the  note  has  been  paid ;  if  it  had  been,  why  did  not  the  defend- 
ant plead  that  the  note  had  been  paid  ?  It  is  not  alleged  that  the  note 
has  been  reiasoed.  It  was  given  as  a  seonrity  for  a  debt;  and  there- 
tore,  though  payments  may  have  been  made,  they  may  not  have  applied 
to  this  note.  In  the  case  of  notes  deposited  with  a  banker,  it  would 
be  so.  Where  a  bill  is  overdne,  or  ia  payable  at  a  partionlar  time, 
it  cannot  be  reissaed  ;  but  here  it  is  payable  on  demand.  Roberts  v. 
Eden  *  is  an  authority  to  show  that  snoh  a  note  might  oontinae  in 
cironlatioD. 

LoKD  Dsmujr,  C.  J.  (after  stating  the  pleas),  said.  It  appears  per- 
fectly plain  that  the  sum,  to  secure  which  this  note  waa  given,  has 
been  paid,  and  the  note  itself  redelivered.  That  is  the  proper  mode 
of  averring  a  satisfaction.  Then,  if  tb»  note  has  heeia  actually  paid, 
the  HUtute  applies.  In  Freakley  v.*  Fox,  though  it  u  not  a  direct  au- 
thority, it  was  Bsenmed  that,  if  the  note  were  discharged,  it  could  not 
be  reissued.    The  pltuntil^  therefore,  oannot  reoover. 

Pattkboit,  J.    The  argument  which  is  offered  to  show  that  this  i^l 
not  the  statement  of  a  payment  of  (he  note  is  not  applicable  on  these|| 
pleadings.    If  it  had  been  g^veu  as  a  seuarity  for  a  floating  balance  oitj 
a  ranning  aoeoitnt,  that  might  have  been  replied.    But  it  appeart  than 
the  note  was  made  to  secure  s  specific  debt,  whidi  Hatherley  3s  Ham-I 
lyn  owed,  and  on  which  note  they  were  primarily  liable.    Then  it  iiF 
averred  that  they  paid  that  debt,  and  that  the  note  was  redelivered  tol 
them.     It  is  then  immaterial  whether  Hamlyn  passed  it  away,  beoausen 
money  was  due  to  him.    The  note  had  oome  into  the  hands  of  persons  U 
who  could  not  by  law  reigsae  it.    We  must  understand  from  the  plesj 
(hat  the  note  was  reissued,  which,  according  to  the  statute,  osnnot  be 
done.    In  Freakley  r.  Fox,  it  seems  to  have  been  assumed  that  the  law 
was  so.     There  Lord  Testerden  says,  "  On  Iwhatf  of  the  defendant,  it 
was  contended  that  by  the  appointment  of  the  maker  to  the  office  of 
azecntor  to  the  creditor  the  note  was  discharged."      What  is  the 
>9B.&a»8.  *lU.t  Bob.  US.  >  1 B.  &  P.  <06. 
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DMauing  of  that  panage  f  Why,  that  it  was  impoasible  to  make  the 
mrtrnmeiit  blading.  It  is  true  that  the  plaintiS  was  claiming  throu^ 
(he  exeoator;  and,  if  be  eould  not  indorse  it  ia  that  cbaraotor,  it  was 
not  material  whether  be  woald  be  liable  on  any  other  gronndB.  StJIl, 
if  the  doctrine  now  urged  be  oorreot,  the  payee  might  have  reiasned 
tbs  note,  and  then  the  party  would  have  been  liable ;  whereas,  the 
oonrt  Bay  that  the  debt  is  discharged.  They  muBt  therefore  bare 
eoiisidered  that  it  could  vol  be  reiasned.  The  other  cases  of  Beck  tt. 
Robltfy  and  Thorugood  v.  Clarke  are  more  directly  in  point.  Roberta 
V.  Eden  is  not  applicable.  The  note  there  nerer  came  back  to  the 
hands  of  Eden.  The  accounts  were  settled,  it  is  true ;  but  at  that 
time  the  note  was  outstanding  in  the  bands  of  the  indorsee,  and, 
though  it  might  perhaps  hare  been  contended  that  the  payment  by 
the  indorsee  was  a  payment  for  the  nse  of  the  maker,  it  was  not,  in 
point  of  fact,  so  contended.  Here  the  note  came  into  the  bands  of 
the  persons  ultimately  liable  upon  it. 

WiLLiAHS,  J.  The  whole  argument  is  that  there  ia  no  express 
allegetjon  that  the  note  was  paid.  This  is  on  general  demurrer;  and, 
if  there  be  a  substantial  allegation  of  payment  and  satisfaction  of  the 
note,  it  will  do.  The  plea  states  that  the  note  was  ^ven  to  secure  a 
particular  debt  of  £200,  and  afterwards  that  that  sum  was  paid,  and 
the  note  delivered  up  to  the  makers.  I  think  that  that  is  a  su1»tantial 
averment  that  the  note  was  satisfied.  If  so,  the  statute  pat«  an  end  to 
all  argument. 

CoLEaiDGB,  J.  Does  the  plea  show  that  the  note  has  been  piud  t 
Such  payment  is  a  matter  of  fact  which  might  have  been  traversed, 
and  it  seems  to  me  that  there  is  a  distinct  allegation  of  its  having  been 
paid.  There  was  an  antecedent  debt,  and  a  security  given  for  it  in 
the  note  indorsed  for  that  specific  debt.  The  facts  subsequently  stated 
would  warrant  any  jury  in  saying  that  the  note  had  been  paid.  The 
case  ingeniously  put,  of  a  note  given  by  way  of  secnrity  for  a  floating 
balance,  is  answered  by  saying  that  it  is  not  this  cnse,  and  that,  in 
each  case,  there  is  a  question  of  fact  for  a  jury.  Under  such  circnm. 
Stances,  a  jury  might  say  that  the  note  was  not  paid.  It  was  urged 
that  the  bank  had  no  notice  of  the  payment:  to  that  I  answer  that 
the  statute  does  not  require  any.  Judgment  for  the  d^endanL^ 

1  ThoragooA  v.  CUrke,  S  SUrk.  2fil,  aeeird. 
0«af  TboniM  n.  Fentoo,  6Dow.  AIi.  H— B» 
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br  TBK  Qitkkm'b  BncB,  Jum  20,  1842. 

[Retorted  in  8  Qaem't  Batek  Beportt.U^.] 

Abbuhfsit  on  s  bill  of  eichange  drawn  hj  George  Aroold  npoB, 
and  accepted  by,  defendant,  and  indorsed  by  Arnold  to  pUintiff. 

Fifth  plea :  that  defendant  for  tbe  aocommodation  and  at  the  request 
of  Arnold  accepted  t&e  bill,  and  that  there  never  waA  any  conaidera- 
tioD  or  valae  whatever  for  defendant's  aooepting  the  same,  or  paying 
the  amount  thereof  or  any  part  of  anch  amoont ;  that  the  bill  was  and 
is  an  inatrament  or  bill  liable  to  the  charges  and  duty  imposed  by  the 
•tatDte  in  such  case  made  and  provided ;  *  that  the  bill,  after  defend- 
ant had  accepted  the  same,  and  before  the  same  was  indorsed  to 
plaintiff,  to  wit,  on,  &c.,  was  by  Arnold  indorsed  and  n^;otiat«d  for 
his  own  nse  and  benefit ;  that  Arnold,  when  the  bill  became  dae  and 
payable,  and  before  the  same  was  indoned  to  pluntiff,  to  wit,  on,  Ac^ 
fully  paid  and  satisfied  the  bill,  and  that  the  bill  was  thereupon  then 
given  up  and  delivered  to  Arnold  fully  paid,  satisfied,  and  discharged  ; 
and  that  tbe  bill,  after  the  same  had  been  bo  paid,  deo^  and  given  up  and 
redelivered  as  afores^d,  and  also  after  the  same  was  due  and  payable, 
to  wit,  on,  &c.,  was,  without  ever  having  been  in  any  manner  re- 
stamped,  and  without  the  payment,  for  or  in  respect  of  the  reissning 
of  the  bill,  of  any  money  or  duty  whatsoever,  indorsed  by  Arnold  to 
pluDtiff,  and  was  thereupon  delivered  by  Arnold  to  plaintiff,  contrary 
to  tbe  form  of  the  statute,  A<^. :  *  of  all  which  said  several  premise* 
the  plaintiff,  before  and  at  the  time  when  the  bill  was  indorsed  to 
faim,  bad  notice.    Verification. 

Special  demurrer,  sta^ng,  among  many  other  caosea,  that  tbe 
plea  is  donble  and  maltifarious,  Ac* 

Joinder  in  demurrer. 

The  case  was  now  argued.* 

J.  W.  Smith,  in  support  of  the  demurrer. 

Floods  oontra.  The  plea  is  not  bad  for  duplicity.  The  facts 
allied  constitnte,  and  are  intended  to  oonstitnte,  only  one  defence. 
It  is  said  that  the  plea  ruses  three  answers ;  bat  it  is  the  defect  of 
stamp  only  which  makes  the  other  facts  amount  to  an  answer.  Pay- 
ment by  the  drawer  at  maturity  is  no  defence  for  tbe  acceptor  against 
a  bcma  fide  holder  for  valae ;  negotiation  of  an  overdue  bill  is  merely 

1  06  0. 4,  c.  IM.  *  S  ig.  t 

■  Oal7  (o  mach  of  the  csm  b  giTen  m  i^ite*  to  tbit  ground  of  dnnuiret.  — B» 
*  Brian  Locd  Dmnw,  C  J.,  Futetim,  WMmdi,  and  Wightman,  JJ. 
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•0  far  a  ground  of  saspicion  tbat  the  bolder  U  vailed  upon  to  ahon 
tbat  be  did  give  raise  for  it ;  a  drawer  for  valne  majr,  onUl  paymeDt 
b;  the  acceptor,  reiasae  the  bill  so  aa  to  give  a  right  of  action  both 
against  himaelf  and  againat  the  aoceptor ;  and  even  on  an  accommo- 
dation till  the  neceaaitf  for  a  new  atamp  enppliea  the  only  anawer; 
for  the  acceptor  givea  the  drawer  authority  to  do  any  thing  which  ia 
neoeoaary  for  raiaing  money  on  the  bill,  inter  alia  to  reissue  it ;  bat, 
as  the  drawer  is  himaelf  the  party  ultimately  liable,  payment  by  htm 
pnta  an  end  to  the  bill,  and  a  treah  stamp  becomes  necessary,  aa  much 
aa  it  would  after  payment  by  the  acceptor.  For  the  same  reasons, 
the  circnmstance  that  the  indorsee  had  notice  of  the  premises  would 
Dot  of  itself  be  a  aufficient  anawer. 

X  W.  Smith,  in  reply.  There  are  three  distinct  defences.  1.  Pay- 
ment by  the  party  ultimately  liable,  after  which  he  reissued  the  bill 
to  plaintiff,  an  indorsee,  with  notice  :  this  alone  wonld  be  a  sufficient 
answer ;  and,  as  the  reissuing  appears  to  hare  benu  after  the  bill  was 
due,  the  allegation  of  notice  was  unnecessary.  2.  Indorsement  to  the 
plaintiff  after  the  bill  was  due,  with  notice  of  its  being  an  accommo- 
dation bill,  b  another  complete  defence,  3.  The  Stamp  Act,  Even  if 
tbey  do  not  constitute  good  independent  defences,  they  fall  within  the 
observation  of  Parke,  B.,  in  Regil  r.  Green  : '  "  This  is  not  precisely 
duplicity,  but  the  plaintiff  has  no  right  to  inolnde  several  matters  in 
hia  replication,  so  as  to  embarrass  the  trial.''  Cfur.  adv.  ruZ(. 

LoBO  Dkihian,  C.  J.,  in  this  vacation  (June  25th)  delivered  the 
judgment  of  the  court 

In  the  case  of  Charleo  t*.  Marsden,  it  was  held  to  be  no  defence  tbat 
a  bill  wa«  an  accommodation  bill,  and  indorsed  to  the  plaintiff  after  it 
became  due,  unless  it  had  been  shown  also  that  it  was  agreed  not  to 
be  indorsed  after  due.  Acoording  to  that  oase,  the  indorsee,  after  it 
is  due,  Btanda  in  the  shoes  of  the  indorser  in  other  oases,  but  not  in 
that  of  accommodation  bills.  Ag«n,  if  a  bill  is  paid  by  the  drawer 
before  due,  yet  he  may  reissue  it  before  due,  Bnrbidge  v.  Manners ; 
or,  if  he  pay  it  when  due,  he  may  also  reissue  it.  Callow  «.  Lawrence. 
This  plea  therefore  contains  no  defence  without  the  averment  of  want 
of  stamp:  all  the  other  averments  do  not  make  a  defence  ;*  neither 
■hould  it  appear  that  they  were  intended  so  to  do,  but  are  introduo- 

M  U.  &  w,  s:s. 

■  BatMwBernoldiK.  Blackburn,  T  A.  ft  E.16t;  Sud  e.  Bbodei,  1  M.  ft  W.  US; 
Ponaford  v.  Veek,  S  M.  ft  W.  196;  Ltne  v.  Ridlej,  10  Q.  B.  47S;  Prit  r.  Jewell, 
U  C.  B.  909;  10  C.  B.  eS4,  •.  o.  <««Uc) ;  Pjper  »,  McKay,  16  Up.  Caa.  C.  F.  07; 
Rocbe  t>.  Kempt,  8S  Up.  Can.  Q.  B.  887 ;  Love  v.  Brown,  G8  Fa.  S07,  where  It  wm 
hald  that  paTment  by  tbe  drawer  at  maturity  w  u  a  bar  to  an  lotioa  agaliut  tlM 
uaominodalkKi  aoMptor.  — Es. 
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tory  only,  and  neoeaaoiy  under  the  <urcnmstanoe8  to  raise  Uie  detenoe 
of  want  of  stamp.  The  averment  of  notice  to  the  plaintiff  at  the  end 
is  indeed  unneoessary;  but  it  is  equally  so  if  the  other  part  of  the 
plea  be  suppoeed  to  be  a  defence.  The  plea  therefore  is  not  multi- 
farious, bat  is  one  defence,  vis.  vaat  of  a'etamp ;  and  if,  under  the  other 
oiroumstances  stated  in  the  plea,  the  bill  required  a  fresh  stamp,  the 
plea  ia  good.  Now  it  oannot  be  denied  that,  if  a  bill  be  pud  when  due 
by  the  persoa  ultimately  liable  upon  it,  it  has  done  its  work,  aod  is  no 
longer  a  negotiable  inatrument.  No  person  oould  sue  on  it :  no  penoa 
remaioB  liable  on  it.  If  put  into  droulation  ^un,  it  beoome*  a  new 
bill  payable  at  sight,  and  must  have  a  fresh  stamp.  Stat.  65  Geo.  IIL 
0. 184,  i  19 ;  Holroyd  v.  Whitehead.^  If  a  bill  therefore  be  paid  when 
due  by  the  acceptor,  it  clearly  cannot  be  reissued  without  a  fresh  stamp ; 
if  so  paid  by  the  drawer,  being  also  payee,  it  might,  in  ordinary  oases, 
be  reissued  without  a  fresh  stamp.  Callow  v.  Lawrence.  But  the 
drawer  of  an  aooommodatiou  bill  is  in  the  same  situation  as  the  acoeptcw 
of  a  bill  for  value :  he  is  the  person  ultimately  liable ;  and  his  payment 
disoharges  the  bill  altogether. 

We  think,  upon  the  whole,  that  oar  judgment  must  be  for  the  de- 
fnadant.  Judgmmt  for  d^endcmL 


■/^'.-/  HARMER  AND  Othbbb  v.  STEELE. 

In  TBB  ExcHBQiTBB  Ohahbeb,  Mat  29,  1849. 
[flfporttd  in  1  Exduqvtr  ii^nirU,  1.] 

AssuHParr  by  the  defendant  in  error  (the  plaintiff  below)  against 
the  plainUSs  in  error  (the  defendants  below)  on  a  bill  of  ezohange, 
dated  the  8d  of  December,  1889,  drawn  by  'William  Wood  upon  and 
accepted  by  the  defendante  below,  for  payment  to  the  order  of  the 
said  W.  Wood,  six  months  after  date,  of  the  sum  of  £400,  ralne 
received,  in  final  settlement  of  aeoonnts  to  that  date,  and  indorsed  by 
W.  Wood  to  the  plaintiff  below. 

The  defendant  below,  Harmer,  let  judgment  go  by  default:  the 
other  defendants,  Beubam  and  Laxton,  pleaded  (inter  alia)  as  fol. 
lows:  — 

Tenth  plea:  that,  after  the  making  and  accepting  of  the  said  bill, 
and  before  the  same  became  due,  to  wit,  on  the  day  and  year  in  the 
declaration  mentioned  as  the  day  and  year  when  the  said  bill  was 
Kooepted,  the  same  was  delivered,  so  accepted  by  the  defendants,  to 
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the  Baid  W.  Wood ;  and  the  defendants  Bay  that,  after  the  add  Mil 
was  8o  accepted  and  ao  delivered  as  aforesaid,  and  while  the  said 
W.  Wood  was  the  holder  and  payee  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  W.  Wood  indorsed  the  said  hill  to  the 
•aid  defendant,  James  Hanner,  and  then  delivered  the  sud  bill  so 
Indoned  to  the  sidd  J.  fisrmer,  with  the  intention  of  divesting  him- 
self, the  said  W.  Wood,  and  whereby  the  siud  W.  Wood  did  divest 
himself,  the  said  W.  Wood,  of  all  right,  title,  and  interest  of,  in,  and 
to  the  said  bill,  and  of  the  ri^t  of  sning  thereon  when  the  same  sfaoald 
beootne  due,  and  of  indorung  the  same  ^ain.  And  the  defendants 
farther  say  that,  when  the  siud  bill  was  so  indorsed  to  the  said  J.  Har- 
mer,  it  was  indorsed  for  a  good  and  valuable  consideration,  then  there- 
for paid  by  the  said  J.  Harmer  to  the  said  W,  Wood  in  that  behalf, 
to  wit,  the  snm  of  £880.  And  the  defendants  say  that  the  si^  J.  Har- 
mer continued  to  be  and  was  the  holder  and  possessor  of,  and  the  per- 
son entitled  to  the  sud  bill,  always  from  the  time  of  the  indorsement 
thereof  by  the  stud  W.  Wood  until  the  s^d  bill  was  afterwards,  to 
wit,  on  the  first  day  of  January,  1845,  delivered  by  the  said  J.  Harmer 
to  the  plaintiff.  And  the  defendants  say  that  the  indorsement  in  the 
declaration  mentioned  consists  merely  of  the  sfud  last-mentioned  de- 
livery by  the  said  J.  Harmer  to  the  plaintiff  of  the  said  bill  so  indorsed 
'  by  the  said  W.  Wood,  and  that  the  said  bill  was  never  indomed  by  the 
said  W.  Wood,  otherwise  than  ae  in  this  plea  mentioned ;  and  that,  be- 
fore and  at  the  time  when  the  said  bill  was  so  delivered  to  the  plaintiff 
by  the  said  J.  Harmer,  the  plaintiff  had  notice  and  knowledge  of  all  the 
facts,  matters,  and  things  in  this  plea  mentioned.    Yeriflcation. 

The  twelfth  '  plea  was  also  similar  to  the  tenth,  except  that  it  allied 
that  the  bill  was  delivered  so  indorsed  by  Harmer  to  the  plaintiff  after 
it  had  become  due  and  payable,  to  wit,  Ac 

The  plaintiff  demurred  specially  to  all  the  above  pleas. 

Joinders  in  demurrer. 

On  the  argament  of  these  demurrers,  the  Conrt  of  Exchequer  gar« 
judgment  for  the  plaintiff  below.*  Upon  this  judgment,  a  writ  of  error 
was  brought  into  this  court ;  and  the  ease  was  argued,  on  the  27th  of 
November,  1846,*  by 

I'MpBOOf  for  the  plaintiff  in  error.  At  all  events,  the  twelfth  plea 
is  a  good  answer  to  the  action.  It  shows  that  Wood,  the  drawer  and 
payee  of  the  bill,  indorsed  it  in  blank  and  dalivered  it  for  value  to 

■  Onl7 10  mooli  at  the  cue  i*  giren  h  ralatei  to  tka  inbitaotlsl  Tslidl^  of  this 
plea.— Ed. 

■  14  M.  &  W.  881. 

■  Bifim  WUd^  0.  1;  PattMOD,  Cderidge,  CdtmMi,  Havti,  WigbtauB,  and 
•.JJ. 
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Hanner,  one  of  the  acceptors,  who  kept  it  ontil  it  vas  due,  and  after- 
wards delivered  it  so  indorsed  to  the  pltuntiff.  The  real  defence, 
BQder  this  plea,  is  the  same  as  that  in  the  case  of  Freaklej  v.  Fox ; 
namely,  that  where  the  acceptor  of  a  bill,  or  maker  of  a  note,  pays  it, 
and  keeps  it  antil  it  is  due,  that  is  an  absolnte  satisfaction  of  the  in- 
atrnment.  [He  oited  also  Williams  on  Executors,  p.  1126,  4th  ikI.  ; 
Wankford  r.  Wankford,'  Bartrum  ti,  Caddy,  Beck  v.  Robley,  Callow 
p.  Lawrence,  and  Mortej  «.  Culvenvell.j 

J&rtiN,  oontn.  The  twelfth  plea  ia  bad,  as  well  in  substance  as  in 
form.  With  respect  to  the  case  of  Freakley  o.  Fox,  on  which  it  is  sud 
to  be  founded,  that  case  vaa  merely  an  instance  of  the  old  rule  of  law, 
ibat  the  creating  of  a  man's  debtor  his  executor  is  an  extinguishment 
of  the  debt.  Morley  v.  Culverwell  is  rather  an  authority  for  the  plain- 
tiff. There  it  was  held  that  where  the  drawer  of  a  bill  before  it  became 
due  ^reed  with  the  acceptor  that,  on  his  giving  a  mortgage  security 
for  the  amount,  he,  the  drawer,  shoald  deliver  up  the  bill  to  htm  as 
discharged  and  fully  satisfied,  and  the  acceptor  accordingly  executed 
the  mortgage  and  received  back  the  bill,  the  drawer  was  liable  on  the 
bill  to  a  party  to  whom  the  acceptor  afterwards,  before  it  became  due, 
indorsed  it  for  value.  Parke,  B.,  says  in  that  case ;  "The  question  is 
whether  the  fact  of  the  acceptor  having  satisfied  the  bill  before  it  be- 
came due  is  any  defence  against  a  honajide  indorsee.  I  am  of  opinion 
that  nothing  will  discharge  the  acceptor  or  the  drawer  except  payment 
according  to  the  law-merchant ;  that  is,  payment  of  a  bill  at  maturity." 
The  oases  on  which  the  judgment  in  Freakleyo.  Fox  was  founded  are 
collected  in  Williams  on  Executors,  p.  1126,  4th  ed. ;  bnt  they  are  not 
applicable  here.  There  is  no  reason  why  a  mac  shonld  be  deprived  of 
his  right  to  be  paid  the  debt  dne  upon  a  bill  of  exchange,  beoause  on 
tb  i  day  when  it  became  due  he  happened  to  be  the  owner  of  It.  There 
IB  no  legal  extinguishment  of  the  debt.  The  only  diffiunlty  is  the 
technical  one  which  arises  from  the  circamstance  of  the  same  party 
being  plaintiff  and  defendant.  As  soon  as  that  is  removed  by  the 
indorsement  of  the  bill  to  another  person,  no  objection  remains.* 

Phipaon,  in  reply.  Cur.  adv.  vtdt. 

The  judgment  of  the  court  was  now  delivered  by 

Wilds,  C.  J.  [His  Lordship  stated  the  pleadings,  and  proceede<IJ : 
The  twelfth  plea,  on  which  the  defendants  more  particularly  relied, 
requires  a  separate  consideration.  That  plea  in  effect  states,  like  ti» 
tenth  and  eleventh,  that,  while  Wood  was  the  holder  and  payee  of  the 
bill,  and  before  it  became  due  he  indorsed  and  delivered  it  to  Ilnrmer, 
vae  of  the  acceptors  and  of  the  de^^ndanta  below,  for  a  valuable  eon 

I  1  Salk.  2W  '  Per  Parke,  B.,  14  .M.  A  W,  8)9. 
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BideratioD,  who  became  and  oontinned  the  holder  of  it  till  he  delivered 
it  to  the  plaintiff ;  and  tiiat  the  indoraemont  to  the  pinlntiff,  inentioned 
io  the  declaration,  coosisted  merely  of  delivery  by  Ilarmer  to  the  plun- 
ti£E  of  the  bill  bo  indorsed  by  Wood.  After  this  statement,  which  the 
twelfth  plea  contains  in  common  with  the  tenth  and  eleventh,  0x9 
twelfth  plea  adds  that  the  bill  waa  delivered  by  farmer  to  the  plain- 
tiff after  it  became  due.  The  Conrt  of  Ezcheqner  gave  no  decision  na 
to  the  validity  of  this  plea  in  snbstanoe,  though  tbey  appear  to  have 
had  considerable  doubt  whether  it  would  not  have  been,  if  good  iii 
form,  a  sufficient  answer  to  tlie  declaration.  The  substanti^il  answer 
irhich  it  waa  contended  the  plea  gives  to  the  declaration  is  that  the 
bill,  at  the  time  it  became  due,  was  io  the  bands  and  the  property 
of  one  of  the  three  aooeptors,  who  were  liable  to  pay ;  and-  that  the 
present  liability  to  pay,  and  present  right  to  receive,  the  amount  of 
the  bill,  concurring  in  the  same  person,  operated  as  a  payment  and 
performance  of  the  contract  of  acceptance,  on  which,  consequently,  no 
action  could  afterwards  be  maintained.  And  we  are  of  opinion  that 
this  is  a  good  groand  of  defence  in  snbetaDce.  There  is  no  doabt  that, 
when  a  bill  has  been  paid  at  maturity  by  a  sole  acceptor  to  a  third  per- 
son, who  is  the  holder,  no  action  can  afterwards  be  brought  npon  the 
acceptance ;  and  it  is  equally  certain  that  if  one  of  several  joint  ac- 
ceptors pays  the  bill  at  maturity  to  such  third  person,  being  the  holder, 
the  contract  of  acceptance  is  perfonaed,  and  no  action  can  be  msin- 
tained  npon  it.  It  is  tme  that,  in  this  latter  case,  it  may  be  that  the 
acceptor  who  has  pud  the  bill  may  have  a  right  of  action  against  the 
other  joint  acceptors  for  contribution,  if  the  state  of  accounts  between 
them,  or  the  terms  on  which  they  agreed  with  one  another  to  become 
joint  acceptors,  should  afford  groand  for  anch  an  action ;  hut  that 
action  would  not  be  on  the  contract  of  acceptance  or  on  the  bill,  but 
on  a  different  contract,  arising  out  of  the  state  of  accounts  between 
the  joint  acceptors,  or  the  terms  on  which  tbey  agreed  together  to 
accept ;  and  the  right  to  bring  it  would  not  be  capable  of  bemg  trans- 
ferred by  act  of  the  parties,  by  indorsement  of  the  bill,  or  otherwise. 
If,  therefore,  the  defendant,  Harmer,  instead  of  becoming  the  holder 
by  giving  value  for  it  before  it  was  due.  Mid  retaining  it  tilt  it  was 
due,  had  acquired  it  by  paying  the  amount  to  a  third  person,  being; 
the  holder,  when  the  bill  arrived  at  maturity,  there  seems  to  be  no 
doubt  that  all  right  of  action  on  tbe  acceptance  would  have  been 
•ztiognished.  And  it  appears  to  us,  on  tbe  authority  of  the  case  of 
Freakley  v.  Fci,  and  on  principle,  that  the  fact  of  the  defendant,  Har- 
mer, one  of  the  acce^itors,  bting  af.  the  time  the  bill  became  due  the 
holder,  and  entitled  to  receive  as  well  as  liable  to  pay  the  amount  of 
the  bill,  operated  in  respect  of  all  the  defebdants  as  a  performanoe  of 
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the  eontnct  to  p&y  the  bill  at  matnritf ,  and  put  an  end  to  the  oontndt 
of  Boceptanoe.  A  case  waa  pat  in  argnnioiit.  Suppose  there  wen 
three  acceptors,  one  for  the  aooommodation  of  the  other  two :  he  pnr- 
obaaes  the  .bill  doriDg  ita  currency,  and  retuns  it  after  it  ia  dae;  ma; 
he  not  indorse  it,  and  give  a  right  of  action  to  bia  indoreee  f  Wo 
Ihiok  the  answer  ia  that  he  cannot  f^ve  such  right  of  action ;  that  he 
may  sne  the  other  joint  makers  for  what  may  be  due  to  him  in  respect 
of  hie  baring  accepted  for  their  aooommodation,  and  protected  them 
from  the  payment  of  the  bill,  tmt  that  be  oannot  transfer  thia  or  any 
otiier  ri^t  against  the  joint  acceptors  by  indorsing  the  Inll. 

Pot  these  reasons,  we  tlunk  the  twelfth  plea  is  a  snffloient  answor  in 
snhataDce*  to  the  count  on  the  bilL 
.  /■■  I  ■  ■_■•( '[  JtK^nura  ramraai aceardinfflj/.* 


,     ^  .         JONES  jun>  AirOTHra  t>.  BROADHITBST. 

■  ■  \  ^  In  thb  Comxon  Plkas,  Januabt  81,  1850. 

<■       J     ,  [Rtparitd  fn  9  Ommm*  BokA  B^erU,  17S.] 

Cbbsswbll,  J.,  now  delivered  the  judgment  of  the  ooart.* 

The  declaration  in  tliia  case  charges  the  defendant  aa  the  aooeptoi| 

'  -"  of  ft  bill  of  ezobange  for  £49,  drawn  by  W.  A  C  Cook,  payable  to  thein 

,  .^  order,  at  three  months  after  date,  and  indorsed  by  the  drawers  to  tha 
plaintiffs ;  and,  among  other  pleas,  sot  material  to  be  noticed  on  tba^ 
*  present  occasion,  the  defendant,  by  his  fonrth  plea,  alleged  that,  afteiP 
the  indorsement  of  the  bill  of  exchange  to  tiie  plaintifEs,  and  before  th  J 
commencement  of  the  aotioo,  the  drawers  of  the  bill  had  delirered  tol 
the  plaintiffs,  abd  the  pIuntifiEs  had  accepted  divers  gooda,  of  the  Talnel 
of  £60,  in  fnll  satisfaction  and  discharge  of  the  siud  bill  of  exchange  I 
and  all  damages  and  causes  of  action  in  respect  thereof;  and  that  tiieU 
plaintiffs,  from  the  time  of  the  said  satiifBction  of  the  said  bill  ofl 
exchange  to  the  time  of  the  pleading  of  the  plea,  had  always  held  the  1 
tame  against  the  will  and  consent  of  the  said  drawers,  and  so  still  held 
the  same ;  and  that  the  plaintiffs  oommenoed  this  aodou,  and  sUll  pro<  \ 

^  The  court  alio  held  Uia  plea  good  io  form.  —  En. 

<  Gordon  v,  Wanie  j,  21  C^L  77 ;  Cox  o.  Hodge,  7  BUdcT.  146 ;  Wmllon  f.  Toiug, 
7j  La.  An,  \H ;  Sarage  v.  Merle,  G  Hck.  63,  86 ;  Bdwardi  v.  CrapbdU,  2S  Bvb. 
12S,  aeeord. 

See  Smith  v.  Awbro^,  19  Aim.  68;  Stevut  o.  Bidden,  18  Hlnn.  48;  OiMm  n 
Sfaiw,lSich.  84.  — Ed. 

■  AU  tbat  i*  matariml  to  «n  nndenUtidiiig  d(  the  caie  being  eontabied  in  tbti 
Kit  of  the  owe  ba*  been  omitted.—  Eb. 
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seouted  th(.  same  agunst,  and  in  oppoatioa  to,  die  will  ood  oonsent  dl 
the  eaid  drawers.  j 

To  this  plea,  the  plaintiSB  replied  de  ityuria;  and  &  verdict  wta 
fbond  for  the  defendant,  npoa  the  trial  of  the  issue  jo^ied  on  that 
plea. 

A  mle  has  since  been  obtuned  hj  the  plaintiffs,  calling  npon  the 
defendant  to  show  caose  why  jadgment  should  not  be  entered  for  them 
mm  oittanU  veredicto,  in  respect  of  the  insafficieacy  of  that  plea. 

Upon  thia  record,  the  bill  of  exchange  most  be  taken  to  have  been 
aoc«pted  upon  a  good  oonaideradon.  The  interest  of  the  aooeptor, 
therefore,  is  not  liable  to  be  affected  by  the  state  of  aocoonta  or  equi- 
ties between  any  other  parlies  connected  vith  the  bill;  and  the  only 
question  in  which  he  has  any  interest  is  whether  the  party  seeking  to 
enforce  payment  by  him  is  tlie  legal  owner  of  the  bill,  and  whether 
recovery  by  and  payment  to  suoh  party  will  enure  as  a  satisfaction 
and  absolute  discharge  of  hia  liability  npon  the  bill.  By  the  indorse- 
ment averred  in  this  declaration,  and  not  traversed,  the  plainti£Ei 
became  the  legal  owners  of  the  bill ;  and  the  recovery  of  the  amount 
thereof  will  have  the  effect  of  discharging  the  defendant  from  all  future 
liability.  The  plea  does  not  allege  whether  suoh  satiaf  action  was  given 
and  accepted  before  or  after  the  bill  became  dne ;  nor  is  it  averred  to 
have  been  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  in 
satisfaotion  of  his  liability  upon  the  bill,  or  of  the  cause  of  aoUon  of 
the  plaintiffs  against  him ;  nor  does  it  in  any  way  connect  the  defend- 
ant with  the  transaoiion,  or  show  any  privity  between  him  and  the 
parties  to  the  satisfaction  given,  except  so  far  as  such  parties  were  the 
drawers  of  the  bill,  and  the  defendant  was  the  acceptor. 

As  the  plea  did  not  allege  that  the  satisfaction  was  made  at  the  re- 
quest, or  for  or  on  behalf  of  the  defendant,  or  in  respect  of  the  cause 
of  action  stated  in  the  declaration,  the  defendant  was  not  required  to 
^ve  any  evidence  to  such  efEeot,  to  entitle  him  to  the  verdict  he  ob- 
tained ;  and,  therefore,  the  verdict  will  not  warrant  an  intendment  of 
any  snch  facts,  or  of  any  other  fact  tending  to  extend  the  import  of 
the  plea  as  stated  npon  the  record ;  and  the  question  r^sed  by  the 
plea,  according  to  its  terms,  is  whether  satisfaction  of  a  bill  as  between 
a  drawer  or  indorser,  and  an  indorsee  made  before  or  after  the  bill 
becomes  due,  ennres  as  a  satisfaction  on  behalf  of  the  acceptor,  and 
<q>erates  to  dlsohai^  him  from  liability  to  the  indorsee. 

In  support  of  the  rule,  it  was  contended  that  the  plea  did  not  show 
sufficient  matter  to  bar  the  plaintiffs  from  judgment,  becnuse  the  satis- 
faotion diereio  set  forth  was  not,  as  befoje  stated,  averred  to  have  been 
made  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  for  or  it 
nspeet  of  Uie  cause  of  action  declared  npon  i  and  that  no  leg^  privitj 
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WM  ihown  between  the  parties  who  made  utiBtaotioD  and  die  defend* 
ant,  uid  therefore  the  Hitiifaotion  made  did  not  enure  as  a  diacharg* 
of  the  defendant ;  and  that  the  eatiafaction  Tas  made  by  purties  who 
were  under  a  personal  liabUity  upon  the  bill  declared  on,  either  abso- 
lute or  contingent;  and  that  the  plea  imports  that  the  satisfaction 
made  by  them  referred  and  was  limited  to  their  own  personal  liability, 
and  was  nut  shown  to  have  extended  beyond ;  and  that  the  satidao- 
tion  to  the  indorsee  of  a  bill,  made  by  the  drawer  or  indoraer,  did  not, 
M  a  legal  consequence,  enure  as  a  aatiafaction  of  the  bill  quoad  the 
aoceptor,  or  any  other  person,  other  than  those  who,  if  called  upon  by 
the  indorsee  to  pay  the  bill,  would  have  a  remedy  over  against  the 
party  who  made  the  satisfaction,  and  thereby  subjecting  such  party  to 
a  liability  to  make  double  satisfaction. 

It  was  also  insisted  that  the  plea  did  not  show  any  legal  privity  be- 
tween the  drawers  who  made  the  satisfaction  and  the  defendant ;  and 
that  the  plea,  therefore,  at  most,  amounted  to  a  plea  of  satisfaction 
made  by  a  stranger,  and  as  such  oonld  not  be  pleaded  in  bar  agiunat 
the  pltuntiffi. 

On  the  part  of  the  defendant,  it  was  contended,  upon  showing  cause, 
that  upon  principle  and  authority  satisfaction  made  by  the  drawer  of 
a  bill  to  an  indorsee  enured  by  law  as  a  satisfaction  by  or  on  behalf  of 
the  acceptor,  and  might  therefore  be  pleaded  in  bar  to  any  action  after^ 
wards  brought  by  the  indorsee  agunst  the  acceptor ;  and  that  the 
drawer  and  acceptor's  being  parties  to  the  same  bill  was  a  sufficient 
.egal  privity  to  make  satisfaction  by  the  drawer  enure  as  a  discbaige 
of  the  acceptor,  as  against  the  indorsee  who  received  the  satisfaction ; 
and,  further,  it  was  contended  that  it  was  competent  to  any  one  to  plead 
in  bar  salisfaction,  even  by  a  stranger,  for  the  cause  of  action  sued  upon 
which  had  been  accepted  by  the  plaintiffi. 

The  case  was  very  elaborately  argued,  and  many  authorities  were 
referred  to  on  both  sides.  The  court  has  examined  all  the  authori- 
ties referred  to,  and  considered  the  case,  and  in  the  result  is  of  opin- 
ion that  the  plea,  as  proved  and  sustained  by  the  verdict,  does  not 
■how  sufficient  matter  to  bar  the  plaintiffs,  and  that  the  rule  to 
enter  judgment  for  the  plaintiffs  non  obstante  veredicto  must  be  made 
absolute. 

In  oonsidering  the  case  upon  principle,  it  will  be  proper  to  advert  to 
the  legal  relation  in  which  the  respective  parties  stand  towards  ea(^ 
other,  upon  the  eSect  of  whose  acts  and  rights  the  determination  of 
the  rule  mast  depend.  It  is  to  be  observed  that  the  drawers  anl  atv 
oeptor  are  parties  to  the  same  instrument,  as  contractors  with  each 
ather,  and  not  as  joint-oontraotors  with  a  third  person ;  and  tb-it,  by 
the  indorsement  of  the  bill,  independent  and  different  contracts  ariM 
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«a  the  respeoUve  parts  of  the  drawers  and  the  acceptor,  with  the  in- 
donees.  The  acceptor  is  primarilj  and  absolutely  liable  to  pay  tha^ 
■nil,  aooording  to  its  tenor.  The  drawers  are  liable  only  upon  the  oon- 
tingenoiee  of  the  acceptor's  or  drawee's  making  defaolt,  and  of  the 
holder's  pertonning  certain  oonditionB  precedent,  such  as  presenting 
the  bill  according  to  its  tenor,  and  giving  due  notioe  of  Uie  failore  of 
the  acceptor  or  drawee  to  pay,  npon  a  proper  presentment.  | 

The  contracts  created  by  the  bill,  as  r^;ards  the  drawers  and  ther: 
acceptor,  are  therefore  essentially  distinct ;  and  there  seems  to  be  no 
legal  grooad  why  the  indorsee  of  a  bill  may  not  accept  satisfaction  of 
the  contingent  or  absolute  liatulity  of  the  drawer,  without,  by  bo  doing, 
discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay  may  be  doubtful;  and  do*^ 
valid  reason  is  apparent  why  the  indorsee  may  not  release  and  discharge  ' 
the  drawer  or  an  iadorser,  by  competent  legal  means,  either  upon  oon- 
sideratioD  more  or  less  valuable,  or  without,  and  retain  his  remedies   ' 
i^iunst  the  acceptor, — unless  in  the  case  of  an  accommodation  bill, ' , 
in  which  case  the  acceptor  is  a  mere  surety  as  between  him  and  the , 
drawer,  and  entitied  to  recover  against  the  drawer  whatever  he  may. 
be  compelled  to  pay  in  discharge  of  his  suretyship.    In  such  a  case,. , 
where  an  indorsee  who  has  received  satisfaction  from  the  drawer,  with 
notice,  sues  the  acceptor,  a  different  question  may  arise ;  but,  npon  the  ^ 
record  in  thia  case,  the  bill  must  be  taken  to  have  been  a  bill  accepted 
for  value,  and  which  the  acceptor  therefore  ought,  in  sll  events,  to  pay ; 
and,  having  received  value,  it  is  difficult  to  discover  any  valid  reason 
why.  he  should  be  discharged  from  his  liability  to  make  the  payment, 
which  for  value  he  has  ooutracted  to  make,  by  reason  of  any  arrange- 
menta  between  others,  to  which  he  is  no  party,  in  which  he  is  not 
shown  to  have  interfered,  or  his  rights  and  liabilities  are'  not  shown 
to  have  been  in  the  contemplation  of  the  parties  to  any  snch  arrange- 
ments, and  by  which  his  interests  are  not  in  any  req>eot  compromised 
or  affected. 

By  the  indorsement  of  a  bill,  the  indorsee  becomes  the  legal  owner  of 
H;  and  satisfaction  of  the  contingent  or  absolute  liability  of  the  drawer 
or  of  an  indorser  does  not  necessarily  vacate  or  avoid  the  eSect  of  the 
indorsement,  or  destroy  the  title  of  the  indorsee  to  the  ownership  of 
the  bilL  Payment  of  the  bill  by  a  drawer  or  ao  indorser  may  or  may 
not,  according  to  ciroumstances,  entitle  the  party  paying  to  the  pos- 
cession  of  tiie  bill :  there  knay  be  a  satisfaction  of  the  bill  between  snch 
parties,  which  may  not  entitle  them  to  the  posaession  of  the  bill.  The 
plea  in  question  has  no  statement  to  the  effect  that  the  drawers,  by 
miaon  of  the  satisfaction  made,  were  entitled  to  have  the  bill  delivered 
Vf  i  it  (mly  states  that  tike  plaintifi  hold  the  bill  against  the  will  and 
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f  the  dmren,  whidi  is  by  no  mttaiu  eqmvalent  to  »  stotfr 
iDMit  thftt  tbej  were  entitled  to  have  the  bill  delivered  to  them.  The[ 
ple»  doei  not  aver  that  the  valoe  of  the  goods  delivered  in  satisEaction  1 
was  eqnal  to  the  amonnt  of  the  Inll ;  and  it  ia  connatent  vith  the  Ian  I 
gaage  of  the  plea  that  the  drawers  tnaj  have  nude  satirfaotion  of  thf  I 
bill,  BO  for  as  regarded  their  liabilitj'  hj  aaj  small  oompositaon,  leaving  ; 
the  plaintiffs  with  all  their  remedies  in  point  <A  law  i^unst  the  ao-  i 
eeptor  and  other  parties  to  the  bill ;  and  yet  the  drawers  may  after  n 
waids  have  dissented  from  the  pliuntiA'  retaining  the  bill  or  rolng  the  it 
acceptor  npon  iL  | 

The  terms  of  the  plea  do  not  import  that  the  satis&olion  was  nude 
apon  any  oontraot  or  oondiUon,  eidier  that  the  bill  ehoold  be  delivered 
np'or  be  deemed  to  be  satisfied  as  between  the  plaintiffs  and  the  ao- 
oeptor ;  and,  when  the  nature  of  the  relation  in  which  the  reepeetive 
parties  stand  towards  each  other  is  considered,  no  principle  is  apparent 
upon  which,  as  a  consequence  in  law,  the  satisfaction  of  a  biU  as  be- 
tween the  indorsee  and  the  drawer  should  operate  as  a  satisfaction  and 
dtscbarge  in  favor  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be  that  the  plaintiffs  are  suing 
as  trustees  for  the  drawers,  but  against  their  consent,  su^  niatten 
would  furnish  no  legal  bar  to  the  plsintift,  as  the  law  cab  take  nc 
notice  of  the  trust,  nor,  consequently,  whether  the  trustee  is  enforcing 
his  legal  rights  against  a  third  penon  with  or  against  the  consent  ol 
hii  OMtut  que  trust.  And  we  are  of  opinion  that  the  defendant  has  not 
established  any  legal  principle  which  will  entitle  him  to  judgment  apon 
this  plea. 

But  it  has,  on  bis  behalf,  been  contended  that  the  plea  ought  to  be 
supported,  and  judgment  given  for  the  defendant  npon  authority. 

We  have  reviewed  the  anthorities  relied  upon,  and  they  do  not  appear 
to  uB  to  entitle  the  defendant  to  judgment. 

The  case  of  Bacon  t>.  Searlo,  was  cited ;  and  it  must  be  admitted 
that,  in  that  case,  according  to  the  report,  it  was  held  that  the  indorse 
of  a  bill,  who  had  received  from  the  drawer  a  part  of  tiie  amount  of 
the  bill,  was  entitled  to  recover  from  the  acceptor  only  the  balance; 
and  Lord  Loughborough,  then  chief  Justice,  is  reported  to  have  said 
"that,  if  the  drawer  of  a  bill  anticipates  the  acceptor,  imd  pays  the 
money  himself,  he  thereby  releases  the  acceptor  from  his  undertak- 
ing ; "  and  he  adds :  "  So  that,  if  the  acceptor  were  to  pay  the  bill  aft«r 
notice  ^ven  to  him  that  the  drawer  had  already  paid  it,  an  action 
would  lie  for  the  drawer  against  the  acceptor,  to  recover  back  the 
money  so  paid."  Lord  Longhborougb  concludes  his  judgment  by  say- 
ing :  "  Another  reason  which  weighs  much  with  me  is  the  great  mi» 
■hief  which  would  onsne  to  merchants,  among  whom  aooommodatiM 
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bills  itre  circniated  to  a  vast  ettent,  if,  after  a  bill  had  been  taken  up 
by  tiie  drawer,  the  aooeptor  ihonld  be  called  npoQ  (or  payment.?  The 
report  of  this  oaae  is  not  satiifaetory.  Lord  Loaghborougb  is  made 
to  eay  that  if  the  drawer  anticipates  the  acceptor,  and  pays  the  money 
himself,  he  thereby  reteaiea  the  acceptor  from  his  nndertaking ;  and 
yet  be  is  said  to  have  added,  "  that,  if  the  acceptor  were  to  pay  the 
bil!  after  notice  given  to  him  that  the  drawer  had  already  paid  it,  an 
action  wonld  lie  for  the  drawer  to  reoorer  it  back  again,"  which,  as 
appUed  to  the  ftots  of  the  caee,  is  not  very  intelligible.  If  it  wm 
meant  that,  snpposing  Ae  drawer  should  sue  the  acceptor  npon  the 
HII,  the  accep^r  could  not  plead  in  bar  the  payment  to  an  Indorsee, 
after  notioe  that  the  drawer  had  paid  it,  it  is  intelligible,  bat  not, 
upon  the  facts  stated,  very  satiBfaotory,  The  point  in  judgment  was 
.whether  an  indorsee,  after  having  received  payment  of  part  of  the  bill 
from  the  drawer,  was  entitled,  in  an  action  against  the  acceptor,  to 
recover  the  whole  amount  of  the  bill,  or  only  the  balance  of  the  bill 
remaining  unpaid ;  and  it  was  held  that  the  balance  only  was  recover- 
able. As  a  decision  upon  that  point,  it  has  been  overruled.  The  ob- 
•ervatioDS  made  by  the  judges  render  it  uncert^n  whether  it  was  the 
case  of  a  bill  for  value  or  an  accommodation  bill ;  but  those  observa- 
tions are  of  doubtful  acour'acy,  in  either  view  of  the  case.  If  it 
was  a  bill  for  value,  the  remark  is  not  correct,  that  payment  by  the 
drawer  discharged  the  aooeptor  from  his  promise,  beoause  the  acceptor 
in  snch  a  case  would  be  clearly  liable  to  the  drawer,  who,  by  his  pay- 
ment to  the  indorsee,  wonld  beoome  entitled  to  sue  the  acceptor  upon 
the  hill ;  and,  if  it  was  the  case  of  an  aooommodatJon  bill,  the  remark 
is  anintelligtble,  that  if  the  aooeptor,  who  would  be  snrety  only  for  the 
drawer,  was  to  pay  the  bill  after  notice,  the  drawer,  who  was  the  prin- 
cipal debtor,  might  recover  the  money  back  again  from  the  acceptor, 
hia  snrety. 

It  may  be  that  what  was  intended  to  he  siud  was  that  such  a  pay- 
ment by  the  aooeptor  would  make  the  indorsee  a  trustee  for  the 
drawer,  and  liable  to  refund  to  him  what  should  he  paid  by  the  ao- 
oeptor ;  but  it  is  by  no  means  clear  that  this  was  intended  to  be  stud, 
because  the  remarks  refer  to  the  acceptor's  liability  to  refund  in  terms, 
and  speak  of  a  payment  by  the  acceptor,  after  notioe  of  payment  by 
the  drawer,  —  which  would  be  quite  immaterial  upon  the  question 
whether  the  indorsee  wonld  become  a  trustee  for  the  drawer,  ir  r^ard 
to  the  sum  received  from  the  acceptor.  The  doubt  whether  it  was  the 
case  of  a  bill  for  value,  or  an  accommodation  bill,  is  increased  hy  the 
observations  of  Mr.  Justice  Wilson,  who  referred  to  a  esse  of  Beck  v, 
Bohley. 

Oonsidering  this  ease  of  Bacon  v.  Seaiies  with  referenoe  to  the  point 
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dedded,  —  that  part  of  a  bill  (aooepted  for  value)  being  pud  by  a 
drawer  or  iodoTser  disentitles  the  indorsee  to  recover  from  llie  ao- 
oeptor  more  than  the  balance  remaining  nnptud, — it  has  been  over^ 
ruled  bj  modem  decisions,  and  it  not  now  to  be  deemed  to  be  law; 
and,  if  it  is  to  be  considered  as  the  case  of  an  accommodation  bil  I,  it  is 
inapplicable  to  the  qnesUons  which  arise  upon  this  plea. 

Mr.  Justice  Wilson  referred  to  the  case  of  Beck  v.  BoUey,  n- 
ported  in  a  note  to  Bacon  v.  Searles,  and  which  it  would  seem  from  the 
statements  in  the  report  was  the  case  of  an  accommodation  bill.  The 
facts  were  these :  Brown  drew  the  bill  upon  Robley,  pajrable  to  Hod- 
son,  and  gave  the  bill  to  Hodson  as  security  for  an  advance  made  to 
him  by  Hodson.  Robley  accepted  the  bill,  and  Brown  the  drawer 
took  it  up  when  due,  in  Hodson's  hands,  and  received  back  the  bill  with 
Hodson's  indorsement  upon  it.  Brown,  after  the  bill  had  become  due, 
paid  it  to  Beck,  who  brought  the  action  agunst  Robley.  The  action 
was  held  not  to  be  maintainable,  and  coirectly  so :  as,  after  the  bill 
bad  become  due,  the  drawer  could  only  negotiate  it  subject  to  sneh 
equities  as  existed  against  him;  and,  it  being  an  accommodation  bill, 
Brown  the  drawer  could  not  have  saed  the  acceptor,  and  so  neither 
oonld  B  subsequent  holder  cliuming  under  him  after  the  bill  had  be- 
come duo.  The  decision  against  the  plaintiff,  therefore,  would  have 
been  correct,  irrespectively  of  another  fnot  relied  upon  in  that  case, 
viz.  that  Beck,  the  plaintiff,  was  compelled  to  olium  through  the  in- 
dorsement of  Hodson,  the  payee ;  and  the  court  was  confirmed  in  its 
decision  against  the  plaintiff,  upon  the  gronnd  that,  if  effect  were 
^ven  to  Hodson^s  indorsement  under  the  eiroum stances,  Hodson  hin^ 
self  mi^t  be  rendered  liable,  —  a  result  which  ought  not  to  occur. 
It  is  unnecessary  to  consider  the  correctness  of  that  opinion ;  but 
both  the  cases  of  Bacon  v.  Searles  and  Beck  v.  Robley  would  be  well 
decided,  if  the  bills  upon  which  those  actions  were  brought  were  ac- 
commodation bills ;  and  Beck  v.  Robley,  in  that  event,  might  be  con- 
sidered as  an  authority  for  the  determination  of  Bacon  v.  Searles. 

Upon  Bacon  v.  Searles  beiug  cited  as  an  authority  in  Purssord  «. 
Peek,'  as  deciding  that  a  payment  by  the  drawer  of  a  bill  discharged 
the  acceptor  pro  tanlo,  Lord  ABnrasa,  G.  B.,  said  that,  "  if  that  were 
the  principle  of  that  case,  it  might  be  a  question  whether,  if  it  were 
now  considered,  it  would  not  be  overruled." 

Tlie  case  of  Johnson  v.  Kennion  was  cited  as  an  authority  on  the 
part  of  the  plaintiffs  that  the  contract  created  by  the  bill  could  not  he 
severed  and  made  the  ground  of  two  actions,  and  that  the  holder  most 
bring  an  action  for  the  whole,  and  be  considered  trustee  for  the  drawer 
tor  so  mnoh  as  be  bad  paid.  Mr.  Justice  Wilson  is  sud  to  have  re- 
19U.4W.106. 
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terred  to  (he  oase  of  Beck  v.  Robley  m  oontnuy  to  that  position ;  bat 
it  is  not  obvionB  that  looh  is  the  effect  of  Beck  c.  Robley.  Johnson  v. 
EennioD,  howerer,  distinctly  decided  that  the  indorsee  was  entitled  to 
raooTer  the  vhole  omonnt  of  the  bill,  although  he  had  received  a  part 
from  the  drawer ;  and,  unless  Bacon  v.  Searles  and  Beck  v.  Robley 
were  distinguishable,  upon  the  ground  of  the  actions  being  upon  ao- 
ootnmodation  bills,  it  does  not  appear  how  the  authority  of  Johos<Ki  n 
Eennion  wm  avoided. 

Assuming,  however.  Bacon  v.  Seariea  and  Beck  v.  Robley  to  be  an- 
tiiorities  that  the  acceptor  of  a  IhII  for  value  is  discharged  altogether, 
M  pro  tanto,  by  payments  made  by  a  drawer  or  indoraer  to  an  in- 
dorsee, who  afterwards  snes  the  acceptor,  they  cannot  be  considered  as 
Undingaathorities;  and  they  are  inconsistent  with  Callow  t>.  Lawrence, 
where  the  continued  liability  of  the  acceptor  is  distinctly  determined ; 
and  Hubbard  v.  Jackson '  is  a  dedaioa  to  the  same  effect,  following  the 
anthority  of  Callow  v.  Lawrence ;  and,  in  both  cases,  Beck  t>.  Robley 
was  treated  as  a  deddon  npon  the  ground  that  the  plaindff  could  not 
dum  throi^^h  Hodson's  indorsement.*  .  .  . 

Beference  has  thus  been  made  to  the  several  cases  which  were  cited, 
with  some  regret,  as  the  only  result  is  to  show  that  they  are  inappli- 
cable  to  this  case,  and  afford  no  asnstanoe  to  the  court  in  determining 
the  qaestion  raised  upon  the  record ;  and,  in  fact,  no  determination  has 
been  brought  to  the  notice  of  the  ooort)  showing  this  plea  to  be  good, 
although  there  are  some  expresdona  in  some  of  the  older  oases  which 
have  that  aspect,  but  which  dicta  were  not  necessary  to  the  de<Hdon 
of  the  cases  in  which  they  are  to  be  found ;  and  snoh  dicta  are  not 
oonsistent  with  subseqnent  determinations.  It  certainly  has  been  no 
rare  practice  for  indorsees  of  bills  of  exchange  and  promissory  notea 
to  take  verdicts  for  the  full  amount  of  the  instmments,  after  having 
received  partial  payments  from  other  parties  to  saoh  instruments ;  and 
there  are  reported  authorities  in  distinct  affirmation  of  the  right  so 
exercised  by  the  pluntiffs,  —  Callow  ».  Lawrence,  before  mentioned, 
Reid  e,  Fumival,*  and  numerous  casea  in  bankruptcy,  where  proof  is 
admitted  against  the  aooeptors  of  bills  and  makers  of  notes  for  the 
foil  amount,  notwithstanding  partial  payments  made  by  other  parties. 
In  Me  porta  De  Tastet,  In  re  Corson,*  Wnrren  and  Bruce  were  held 

>  lH.AP.lli  S.O.  4Btiig.  SOD;  SCsm.&P.ISi. 

*  Tba  learned  judge  here  lUted  the  facti  in  Ftenoa  r.  Dunlop,  2  Cowp.  671 ; 
Wslwrn  tt.  St  Qnintin,  1  B.  A  P.  US;  PoitMid  r.  Peek,  9  H.  A  W.  19B;  BsTWiUi 
*.  Blackbimi,  T  A.  A  E.  101 ;  Bard  v.  Bhode*,  I  U.  A  W.  16S;  Field  v.  Cut,  6  Bing. 
U;  TbonUMn.  Ttaton,  6D.  AI>.28;  HenmiDK  v.  Brook,  Car.  A  IL  07;  Pownal*. 
rwiBnd,  0  B.  &  C.  489  i  I^ne  v.  Bidkj,  10  Q.  B.  479,  ihowlDg  that  Umm  <mm  wm 
knlrrsnt  to  the  qneition  before  the  oetnt  —  Ed. 

■  lCAH.6Sa  *  lIloee,ia 
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entitled  to  prove  ^piiDHt  the  estate  of  Uie  bankrnpts,  who  were  the 
s4^cepto^6  for  i.1,364,  aod  take  dividends  for  that  amoant,  notwith- 
HtaodiDg  they  had  received  paymentB  from  other  parties,  redncing 
■uieir  demand  to  £420.  j^ 

We  tfaiok,  therefore,  that  this  plea  is  contruy  to  principle,  and  thaul 
it  has  no  anthority  to  aopport  it.*         Judffment  for  the  plttinHfft*    U 

A^-nw  t  -I  WILLIAMS  xsD  Otmbb  v.  JAMES. 

'  ■ .  i  I  '  .       ^^  ^^*  Qumm'b  Bknch,  Jtrmt  8, 1850. 

:'     ^  ,  W    '  Itt^xir^*^  •"  18  Laic  JaBrmd  Ajwrtf,  d«an'(  Beitek,  446^] 

'  '  '  ^  - '  'j  AasDifFBiT  by  the  plaintifh  as  indorsees  of  a  UU  of  ezflhange,  drawn 
OO-lL  ix»Mf^^  the  6th  of  April,  1848,  by  T.  G.  PhUlpotta  and  J.  PhUIpotta,  for 
/  '.  1. 1 U^  •>  JC26  I«.  4<i,  payable  to  the  order  of  the  swd  T.  G.  Phillpotts  and  J.  Phiil- 
I  /  '  potts,  one  month  after  date,  and  accepted  by  the  defendant,  and  in- 
,  .  ' '-'-  i  I.  L^  dorsed  by  the  said  T.  G.  Phillpotts  and  J.  Phillpotts  to  the  plaindfCs. 
1  ,   ,  ■  Fleas:  that  the  defendant  did  not  accept;  that  T.  G.  Phillpots  and 

'      :  '         J.  Phillpotte  did  not  indone  to  the  plaintifis ;  and,  foarthly,  that  after 
"  the  actxuiog  of  the  oanaes  of  action,  Sba^  and  before  the  oommenoe- 

ment  of  the  soit,  to  wit,  fto.,  die  said  T.  G.  Phillpotts  and  J.  Phillpotts 
paid  to  the  plsintifEs,  and  the  plaintiffs  then  accepted  and  received  of 
the  said  T.  G.  Phillpotts  and  J.  Phillpotts  a  large  sum  of  money,  to 
wit,  £30,  in  fall  satisfaction  and  discharge  of  the  said  oanees  of 
action,  Ao. 

The  plaintiffs  replied  to  the  fourth  plea  that  the  sud  T.  G.  Phill- 
potts and  <r.  Phillpotts  did  not  pay  to  the  plaintiffs,  nor  did  the  plain- 
tiffi  accept  and  receive  of  the  said  T.  G.  Phillpotts  and  J.  Phillpotts 
the  said  sum  of  money,  modo  etforma,     Issne  thereon. 

At  the  trial  before  Piatt,  B.,  at  the  Monmonth  sprii^  assiiea,  1&49, 
it  appeared  that  the  bill  was  drawn  by  Messrs.  Phillpotts  on  and  ao- 
eepted  by  the  defendant  for  a  debt  due  to  them,  and  that  it  had  been 
indorsed  by  Messrs.  Phillpotts  to  the  plaintiffs,  their  bankers. 

>  The  remaindeT  of  the  opblon,  in  which  the  ■learned  judge  dlscnsied  wlthoDl 
dMidlng  the  ^nenl  qoeitloii  Of  utlafaction  of  a  claim  by  a  itranger  (o  the  obilga. 
tin,  bai  been  omitted.  Upon  thla  qoMtioD,  eee  Deaoon  v.  Stodbart,  3  H.  ft  0. 817, 
Belibaw  V.  Bmh,  11  C.  B.  191 ;  Janw*  d.  iMaci,  23  L.  J.  G  P.  78;  S«mp  v.  Ball*,  10 
Ex.  607;  Smithp.  BKBingt<in,10Ex.  HG;  Waltern.  JaniM.L.  B.  SBz.  134;  Bam^ 
p.  Clark,  4aN.  H.  fil4i  Burr  v.  Smith,  31  Bub.  268;  Hartibora  v.  BrKM,  36  Barii. 
US.— Ed. 

■  Bandall  v.  Hoou,  IS  C  B.  361,  aeeerd. 

Urn  Qoadwln  k.  Cremo-,  18  Q.  B.  T6T.  — Bb. 
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For  the  defendant,  it  wm  proved,  by  Joseph  Bothaniley,  a  clerk  to 
PhUlpotts  &  Co.,  that  the  bill  vhen  due,  beiog  in  the  hands  of  the 
plaintlfEa,  was  dishonored.  Xotioe  of  the  dishonor  being  on  the  Otb 
<d  Mfty  given  to  Phil]pott8,  they  on  the  same  day  gave  a  check  for 
the  amount  to  the  plwntifFs,  in  whose  hands  the  bill  was  left ;  and  the 
plaintiffs  directed  the  witness  to  instrnot  Messrs.  Phillpotts's  ^ont  to 
me  the  defendant  for  tfae  nmount  of  the  bill.  The  plaintifb  also  put 
in  a  letter,  from  the  defendant  to  the  plaintiSs,  dated  the  9th  of  Itlay, 
1848,  in  which  he  stated  that  he  would  pay  the  draft  dne  to  Messra. 
Phillpotta  "  to-morrow  morning,  if  you  will  be  pleased  to  hold  it."  On 
the  26th  of  May,  1848  (the  writ  having  been  issued  on  tfae  l&tfa),  he 
wrote  to  Bothamley  as  follows :  "  I  un  sincerely  obliged  to  yon  for 
not  incurring  more  expense  tu  the  matter  of  Williams.  Will  you  ask 
Hr.  Pbillpotts  to  leave  it  stay  till  Monday,  when,  sir,  you  will  be 
paid." 

Upon  this  evidence,  the  learned  judge  thought  that  the  defendant's 
Uabitity  as  acceptor  had  not  been  discharged  by  the  payment  made  by 
MeosTB.  FhillpottB,  and  that  the  pbuntiSs  were  entitled  to  recover. 

A  verdict  was  accordingly  returned  for  £26  17«.,  with  liberty  to 
the  defendant  to  move  to  enter  a  verdict  on  the  last  issue.  A  rule 
nM  having  been  accordingly  obtained, 

WTuitdey  (Gray  with  bim)  now  showed  oanse.  The  bill  was  not 
■o  accommodation  bill,  and  therefore  the  payment  of  the  amount  by 
Messrs.  FhillpottB,  the  drawera,  was  no  discharge  of  the  acceptor's 
liability.  The  subsequent  letters  of  the  defendant  dearly  show  that  he 
did  not  consider  the  payment  as  made  on  fais  behalf.  The  drawers  might 
have  reissued  the  bill.  Callow  v.  Lawrence  and  Hubbard  v.  Jackson.* 
It  was  unnecessary  that  the  form  of  giving  up  the  bill  to  Phillpotte, 
and  an  indorsement  by  them  to  the  plaintiffs,  should  be  gone  through, 
as  it  ^pears  that  Phillpotta  agreed  that  the  plainUffl  should  continae 
to  hold  it  for  the  purpose  of  suing  on  it  for  their  benefit. 

[PATTsaoir,  J.,  referred  to  Bacon  v.  Searles.] 

That  ease  was  overruled  by  Walwyn  v.  St.  Quintin,'  and  is  inconsist- 
ent with  Johnson  v.  Kennion,  Reid  ti.  Furuival,*  and  Parssord  o.  Peek,* 
Moreover,  in  Bacon  v.  Searles  there  was  nothing  to  show  that  the  plain- 
tiff was  suing  as  a  truHtce  for  the  drawer.  (He  was  th^  stopped  by 
the  court,  who  called  upon) 

iShe^  Serjt.,  and  BoviU,  in  support  of  the  rule.  The  sole  questaoD 
la  whether  the  plea  is  proved. 

[CoLBBiDOB,  J.  How  cau  the  bill  be  finally  discharged  as  against 
the  acceptor,  except  by  payment  by  him  f  j 

1  4  Blng.  SM.  *  1  Bm.  ft  P.  662. 

M  Cr.  «  M.  «8.  <  S  Mee.  4  W.  ISA. 
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[LoBD  Cahpbbll,  C.  J.  All  the  oiroiunstsnces  here  seem  to  ihow 
■a  intention  to  keep  the  bill  alive  for  the  benefit  of  the  draven.] 

HSo  'lonbt,  the  pUintiffa  might  have  replied  that  the  dratren  had  n- 
iHned  the  bill,  and  bo  shown  a  new  promise ;  bat  they  have  not  doM 
■o,  and  therefore  they  hare  no  title  to  ane.  The  drawers  mi^t  have 
tbenuelres  saed  upon  it  without  reiaaning  it,  or  have  recovered  th« 
amount  from  the  aooeptor  as  money  paid  to  his  aae.  Tlie  drawers 
made  the  payment  in  discharge  of  their  liability  as  sureties  for  th* 
aooeptor,  and  that  payment  will  discharge  their  principal. 

[CoLBBiDGB,  J.    Hemming  v.  Brook  *  seems  much  in  point.] 

That  was  a  case  of  part  payment  only,  where  the  holder  cleariy  has 
a  right  of  action  for  the  rewdue;  and,  beudes  the  iudoisee,  there  was 
not  a  surety  for  the  acceptor. 

[Eblb,  J.  The  substantial  point  is  that  the  acceptor  has  not  pud : 
it  is  quite  immaterial  what  has  taken  place  between  the  drawer  and 
the  holder.] 

The  payment  discharged  the  original  liability  of  the  defendant,  which 
could  only  be  restored  by  an  aotnal  retndorsement  by  the  drawers  to 
the  plaintiffs.    Beck  v.  BAbley. 

LoBD  CAicpnELL,  C.  J.    JVIma  ,^iejs  payment  by  the  drawer  to  the  ^. 
holder  of  a  bill  of  exchange  will  diacliarge  the  acceptor  fW>m  being 
sued  by  the  holder;  batit  is  quite  dear  that  the  drawer  may  still  reserve  ' 
a  remedy  in  his  own  hands  against  the  acceptor,  and  may  take  the  bill  i 
and  sue  npon  it  himself.    Or  he  may,  if  he  pleases,  indorse  the  bill  to 
another  for  the  purpose  of  having  it  sued  npon  for  his  benefit ;  and 
there  Is  no  reason  why  be  may  not  employ  the  holder  whom  be  has 
paid  for  that  purpose.    There  was  here  abondant  evidence  that  tbe  i 
nnderstanding  was  that  the  bill  should  not  be  eztingaished,  but  that 
the  remedy  of  Messrs.  Phillpotts  should  be  reserved :  therefore,  the 
defendant  was  precloded  from  saying  that  his  liability  was  extin- 
guiahed,  and  the  direction  of  the  learned  judge  was  quite  right. 

Pattxsoit,  J.  I  quite  agree  with  what  my  lord  has  stated  ;  but  l'~ 
think  it  should  be  qualified  by  adding  that  the  drawers  were  the  payees. 
in  this  ease,  as  that  may  make  some  difference,  for  otherwise  they  could'. 
not  have  reindoreed  the  bill.  -^ 

GotBBiDGK,  J.,  and  Eblb,  J^  ooDcorred.  JEufe  diaduxrged} 

(  0».  A  H.  67. 

■DsTli  r.  McConnell,  8  HcLM;  ICeohanlci' Bsnk  «.  Bsasrd,  U  M»s.  M^ 
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Is  THX    EXOHEQITBB,  DboBKBBB  6,   X860. 

[Reperfd in  6  ExAa^uer  Seportt, MS] 

Aabdkpbit  od  a  bill  of  ezohange  for  £45  19<.,  payable  three  montlii 
after  date,  drawn  bj  one  James  Hanson  upon  and  accepted  by  Iha 
defendant,  and  indorsed  hj  Huneon  to  the  pluntiff.  The  fifth  pica 
■tated  that  there  never  was  any  valne  or  coneideration  whatever  for  the 
indoreement  of  the  bill  by  the  said  J,  Hanson  to  the  plaintiff,  and  that 
the  plaintiff  took  and  received  and  hath  always  held  the  same  withoat 
any  value  or  oonsideration  for  the  same ;  and  that  after  the  bill  be- 
came dne  and  payable  according  to  the  tenor  thereof,  and  befoi%  the 
oommencement  of  the  suit,  the  aaid  J.  Hanson,  with  the  aeeent  and 
ooncnrrence  of  the  defendant,  took  and  appropriated  certain  Bcnp  cer- 
tificates and  certificates  of  shares,  of  and  belonging  to  the  defendant, 
in  divers  railway  companies  and  of  great  valne,  to  wit,  of  a  valnu  far 
exceeding  the  amount  of  the  said  bill  and  of  all  interest  thereon,  and 
of  all  damages  by  reason  of  the  non-payment  thereof,  and  which  Ger< 
^fioates  had  been  before  then  deposited  with  him  the  said  J.  Hanson 
as  a  security  for  the  payment  of  the  money  secnred  and  made  payable 
by  the  sud  bill,  in  full  satisfaction  and  discharge  of  the  said  bill, 
interest,  and  dami^ea.  Verification.  Replication,  that  the  said  bill 
was  indorsed  by  the  said  J.  Hanson  to  the  pluntiff,  aa  in  the  declara- 
tion mentioned,  for  a  good  and  sufficient  consideration,  to  wit,  to  the 
Aill  amonnt  of  the  said  bill ;  conolnding  to  the  country,  upon  which 
issue  was  joined.  There  was  another  plea,  which  raised  a  similar 
issue. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  in  last  Trinity 
term,  the  issues  raised  by  the  three  first  pleas  were  found  in  favor  of 
the  plaintiff,  and  the  jury  were  discharged  as  to  the  fourth ;  but  the 
issues  nused  by  the  fifth  and  last  plea  were  found  for  the  defendant. 

Ji  Srovm,  in  Michaelmas  term,  obtained  a  rnle  niti  to  enter  jud^ 
ment  non  obtlante  veredicto  npon  the  fifth  and  last  pleas. 

Hoggins  showed  cause.  The  plea  u  a  good  answer  tt>  the  action 
after  verdict.  The  plaintiff  never  having  given  any  value  or  conrider- 
atios  for  the  bill,  and  it  being  overdue,  the  executed  agreement  between 
Hanson  and  the  defendant  precludes  the  pliuntifE  from  recovering  the 
■mount  of  the  bill  from  the  defendant  [Pabkx,  B.  Hanson  trans- 
fers the  bill  to  the  plaintiff,  who  thereupon  becomes  the  holder,  and 
the  right  to  sue  upon  it  is  vested  in  him.  It  does  not  appear  that  the 
UU  Tas  indorsed  after  it  became  due.    That  being  so,  what  poMiU* 
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right  oatt  Uasson  h&ve  to  receive  the  amonDt  of  the  tnll  f}  In  point 
of  lav,  the  plaintiff  waa  the  mere  agent  of  Hanstm  to  receive  the 
monejr :  a  settlement  therefore  with  Hanson  is  a  discharge  of  the  bill. 
In  OBM,  the  plaintiff  had  received  the  amount  of  the  bill,  it  would  hare 
been  his  duty  to  account  for  it  with  HanBon,  who  could  have  enforced 
such  right  against  him  by  an  action  for  money  had  and  received,  or  per- 
hspfl  by  treating  it  as  a  loan.  [P^bkx,  B.  Suppose  the  bill  was  gpven 
to  the  plaintiff,  ihe  only  inue  is  whether  the  pliuDdtF  gave  a  good  aai 
valuable  cocsideration  fbr  it.  Suppose  the  plea  had  alleged  that  the 
bill  was  handed  over  to  the  pluntiff  as  trustee,  wonld  it  have  been  a 
good  pfea  ?  Aldebson,  B,  The  argnment  in  truth  proceeds  ap<m  the 
iwaumption  that  the  bill  never  waa  transferred  to  the  plaintiff.]  It  if 
enbinitted  that  the  pluntiff  was  merely  Hanson's  agent,  and  bad  only 
H  naked  aothority  from  him  to  sne  upon  the  bill  with  that  object. 

/.  Brown,  contra,  waa  not  called  npon. 

Pabee,  B.  I  am  of  opinion  that  this  rule  ought  to  be  absolute. 
The  fifth  and  last  pleas,  which  are  in  substance  the  same,  state  that 
Hanson  indorsed  the  bill  to  the  pluntiff  without  any  consideration  or 
value,  and  that  the  plaintiff  never  gave  any  oonrideration  or  value  for 
it ;  and  that  after  it  became  due  Hanson  and  the  defendant  entered 
into  an  agreement,  by  which  the  former  accepted  certain  scrip  in  die- 
cbnrge  and  satisfaction  of  the  bill.  It  would  be  altogether  inconsis- 
tent with  the  negotiability  of  these  instruments  to  hold  that,  after  the 
indorser  has  transferred  the  property  in  the  instrument,  he  may,  by 
receiving  the  amount  of  it,  affect  the  right  of  his  indorsee.  When  the 
property  in  the  bill  is  passed,  the  right  to  sue  npon  the  bill  follows 
also.  The  question  whether  Hanson  could  sue  the  plaintiff,  we  are  not 
now  called  npon  to  determine.  If  it  had  been  averred  that  the  plain- 
tiff held  the  bili  as  his  agent,  I  should  not  have  much  difficulty  in  say* 
ing  that  the  action  would  lie,  A  bill  of  exchange  is  a  chattel,  and  the 
gift  is  complete  by  delivery  coupled  with  the  intention  to  give.  If 
the  question  as  to  the  rights  between  donor  and  donee  were  now  dis> 
eusBed,with  reference  to  the  state  of  the  law  on  the  sabject  as  it  stood 
towards  the  close  of  the  last  century,  we  might  hold  otherwise  than 
we  now  do.  It  has  been  sud  that  the  donee  of  a  bill  of  exchange 
cannot  sue  the  donor  upon  it,  as  the  donor  may  well  allege  that  the 
donee  did  not  give  any  consideration  for  it.  See  Holliday  t>.  Atkin- 
son,* and  Mr.  Chitty's  work  on  Bills  of  Exchange,  where  the  cases  are 
to  be  found  collected  at  page  74.  And  therefore  it  may  be  said  that, 
if  this  bill  was  a  gift  from  Hanson,  the  plaintiff  could  not  have  sued 
him  npon  it :  bat  atill  Hanson  transferred  all  his  ri^ts  to  the  plaintiff; 
■nd  how,  therefore,  can  it  be  contended  that  a  payment  to  the  d<»ioi 
>  6  B.  a  C.  Ml. 
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it  to  be  takon  an  a  salisf  action  of  a  bill  in  the  bands  of  the  donee  f 
The  learned  ooansel  contends  that  it  is  to  be  presumed  that  the  in* 
doraement  took  place  after  the  bill  became  due  and  payable.  But  ire 
are  not  at  liberty  to  draw  any  snch  inference ;  and  it  is  perfectly  oon- 
tistent  with  every  thing  that  is  stated  in  this  plea  that  the  full  title  in 
the  bill  was  transferred  to  the  plaintiff.  If  tfae  pica  had  alleged  that 
the  plaintiff  held  the  bill  as  Hanson's  agent,  merely  for  the  purpoM  3| 
receiving  the  money  for  him,  then  a  payment  to  oither  party  would 
hsTe  been  a  good  diaoharge  of  the  party  liable  upon  the  bill,  and  the 
plea  would  bare  been  good  ;  bnt,  in  truth,  the  plea  does  not  contain 
any  Buuh  averment,  and  consequently  it  cannot  be  sustained. 

Aldsbson,  B.  I  am  of  the  aame  opinion.  It  is  not  necessary  U) 
•ay  whether  Hanson  oould  maintain  an  action  for  the  recovery  of  thia 
amount  from  the  pluntiff.  But  by  the  indorsement  he  has  transferred 
to  the  plaintiff  all  the  rights  which,  before  the  indorsement,  he  had 
of  suing  upon  the  bill.  If  therefore  he  has  parted  with  all  his  rights, 
and  that  of  suing  on  the  bill,  and  the  plaintiff  has  them,  how  is  it 
possible  to  say  that  a  payment  to  Hanson,  who  has  not  the  bill,  is  a 
due  payment  to  the  plaintiff,  who  has  it  ? 

Platt,  B.,  and  Mabtih,  B.,  oonourred.  Sule  abtoltM} 


.  I 


FOSTER,  EzBCDTOB  of  J.  Cluck,  v.  DAWBEB. 

IV  THB  EZCHBQUBB,  JuMB   28,  SO,  1851.  I  "■'    ' 

[BqiorUd  ia  6  Exdegvm-  AiTwrti,  889.]  '     -. ."  - 

Absithpsit.  The  first  count  of  the  declaration  was  on  a  promissory 
note,  dated  the  7th  of  December,  1846,  made  by  the  defendant,  for 
pajmient  of  £600  and  interest,  on  demand,  to  Clark,  the  plaintiff's 
testator.  The  second  count  was  on  a  similar  note  for  £&00,  dated  the 
20di  of  January,  1846. 

Pleas  to  the  first  and  eeoond  oonnts :  secondly,  that  after  the  making 
of  the  promissory  notes,  and  before  any  demand  of  the  sums  of  money 
therein  mentioned,  or  of  either  of  them,  or  of  any  interest  thereon,  imd 
before  any  breach  of  the  promuea  in  those  counts  mentioned,  or  either 
of  them,  the  said  J.  Clark,  in  his  lifetime,  to  wit,  Seo^  exonerated,  ab- 
solved, and  discharged  the  defendant  from,  and  then  waived,  perform- 
nee  of  the  promises  therein  mentioned,  and  payment  of  the  said  notes 


1  Field  V.  Carr,  6  Bing.  18  (wmiit] ;  Woodimrd  o.  Elliott,  18  Ind.  610;  E 
t.Whita.84  Miu.  C6;  Dour  v.  Bo«eU,  18  K.  U.  49:'HaDliattan  Co.  b.  lUrnoldi, 
I  mu,  140;  Carr  v.  Lewii,  30  N.  T.  IBS;  Qrifflth*  *.  Oodlog,  18  Abb.  L.  J.  ITS- 
BrbwoU  ti.  DaTii,  31  Tt.  800;  Davii  v.  MilUr,  14  QraL  1,  aatrd  —Sm. 
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r«q>eotiTely,  and  of  llie  lams  of  money  and  interaat  tiwrain  ms^ 
tioned.    Verification.*    Replioation,  de  it^aria. 

At  the  trial,  Lord  Campbell,  G.  J.,  told  the  jury  that,  in  hia  opinion, 
there  waa  evidence  whioh  vonld  jnsti^  them  in  finding  a  verdiot  for 
the  defendant ;  and  they  fonnd  aooordingly. 

Montague  Chambert  obtuned  a  rale  nUi  to  enter  a  verdict  for  the 
pluntid^  or  for  judgment  non  obitanta  veredicto. 

She*,  Serjt.,  and  Branuedl  showed  oanse  t^^nst  the  rule  obtained 
by  the  plaintiff.  First,  there  vas  evidenoe  in  aapport  of  the  second 
plea.  It  vaa  olearly  the  intention  of  Clark  to  exonerate  and  dis- 
ohai^e  the  defendant  from  the  payment  of  the  notes.  Now  the  objeo- 
tion  to  the  evidence  will  be  that  the  plea  states  the  ezoneratjon  to  have 
taken  plaoe  "  before  breach ;"  and,  the  declaration  being  founded  upon 
promissory  notes  payable  on  demand,  a  breach  in  point  of  law  took 
place  upon  the  delivery  of  the  notes,  and  consequently  the  plea  was 
not  supported.  But  the  allegation  in  the  plea,  when  read  with  the 
context,  is  either  snrplnsage  or  onintelligible,  and  may  be  rejected, 
or  it  means  merely  that  the  exoneration  took  place  before  dcmanJ 
made. 

Secondly,  the  plea  is  good  after  verdict.  It  will  be  contended  that 
a  promissory  note,  payable  on  demand,  is  not  in  the  nature  of  aa  ex- 
ecntory  contract,  and  cannot  be  vaived  by  parol,  that  a  debt  arises 
npoD  the  delivery  of  the  inatrnment;  and  in  support pf  this  argument 
it  will  be  said  that  the  Statute  of  Limitations  runs  from  the  date  of 
the  note.  It,  however,  appears  from  the  authorities  that  tiie  liability 
of  a  party  upon  a  bill  of  exchange  may  be  dlschatged  by  wuver  alone, 
without  any  condderatton.  This  is  laid  down  in  Byles  on  Bills,  5th 
ed.,  p.  145,  as  follows :  "  It  is  a  general  mle  of  lav  that  a  simple  con- 
tract may,  before  breach,  be  wiuved  or  discharged,  without  a  deed  or 
conuderation ;  but,  after  breach,  there  can  be  no  discharge,  except  by 
deed  or  upon  sufficient  consideration.  To  this  rule  it  is  said  that  oon- 
tracts  on  bills,  which  are  regulated  by  the  cnstom  of  merchants,  form 
an  exception ;  and  the  liability  of  the  acceptor,  thongfa  complete,  may 
be  discharged  by  an  express  renunciation  of  his  cl^m  on  the  part  of 
the  holder."  In  Dingwall  v.  Bnnster,'  the  decision  proceeded  upon 
the  ground  that  it  did  not  appear  that  the  holder  of  tiie  bill  expressly 
disohaiged  the  acceptor.  Now,  the  rule  which  governs  bills  of  ex< 
change  equally  applies  to  promissory  notes;  for  thooe  instruments  are 
put  upon  the  same  footing  as  bills  of  exchange  by  the  8  <fc  4  Anne,  c.  9. 
The  plea  is  therefore  good  after  verdict. 

WtUea,  in  support  of  the  rale.    Firat,  the  plea  is  not  supported  by  tbs 

>  Only  10  much  ot  th«  maa  U  giveo  u  nlates  to  thl*  jUm.  — Rd. 
>DoiiffL2B«. 
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•ridflnce.  The  traBsaotion  betwoen  Clark  and  the  defendant  amoanted 
to  a  ^ft  by  the  former  of  the  notes  to  the  defendant.  An  ezoneratioii 
differs  from  a  {^ft  in  being  founded  npon  an  arrangement  between  the 
parties.  King  v.  Gillett.*  Pailliet,  in  hU  Mannel  de  Droit  Civil,  Code 
CSvil,  lir.  8,  tiL  8,  S  3,  throws  some  li^t  npon  this  snbjeot.  A  gift  is 
a  matter  which  rests  entirely  with  the  party  who  possesses  the  prop- 
erty which  he  passes  by  the  gift.  Bnt  this  transaction  is  not  good  a* 
a  ^t ;  for  neither  was  there  any  promise  under  seal,  nor  did  the  donor 
give  the  instmment,  which  was  the  subject-matter  of  the  gift,  to  the 
defendant.  The  allegation  that  the  act  took  place  "  before  breach  " 
ia  not  proved ;  for  a  breach  exists  npon  the  delivery  of  the  note. 
[PjLKKK,  B.  The  allegation,  if  constnied  literally,  is  unintelligible 
here,  where  the  instrument  creates  a  present  duty :  it  must  either  be 
rejected,  or  it  must  be  considered  as  meaning,  before  a  demand  and 
refusal,  to  pay  the  notes.]  Secondly,  the  plea  ia  bad  in  substance. 
The  antboritiea  do  not  fully  support  the  proposition  as  cited  from 
Byles  on  Bills.  In  the  present  case,  the  defendant  was  a  debtor  to 
Clark ;  and  an  action  of  debt  mt^t  have  been  m:untained  by  Clark 
agtunst  the  defendant  upon  those  instruments.  No  onse  is  to  be  found 
which  decides  that  a  debt  due  upon  a  promisBory  note  between  the 
immediate  parties  can  be  waived  by  parol.  In  former  times,  an  ao- 
commodation  acceptor  was  considered  merely  in  the  light  of  a  surety. 
For  these  reasons,  it  will  be  found  that  the  cases  referred  to  in  the 
notes  to  the  passage  relied  upon  in  Byles  on  Bills  do  not  support  the 
position  there  laid  down.  Walpole  v.  Pnlteney,'  Black  v.  Feele,*  Uann 
V.  Hughes,'  Anderson  o.  Cleveland,*  Whatley  ti.  Tricker,*  De  la  Torre 
•.  Barclay,'  Adams  v.  Gregg,^  Cartright  v.  Williams,*  Farquhar  v. 
Sonthey." 

pAKKB,  B.  (JuneSO),  said:  The  court  has  already  disposed  of  all  the 
points  in  this  ease  except  two.  The  first  of  these  depends  upon  the 
qnestion  whether  the  evidence  supported  the  second  plea.  [His  Lord- 
riiip,  after  reading  that  plea,  and  stating  the  substance  of  the  evidence, 
proceeded :]  There  is  no  doubt  that  the  effect  of  that  transaction  of 
the  16th  of  February,  1846,  is  to  show  that  the  testator  meant  to  di^ 
charge  the  defendant  from  all  liability  upon  the  notes.  Bnt  it  waa 
oontecded  that,  as  the  plea  stated  the  transaction  to  have  taken  place 
before  breach,  the  plea  was  not  proved.  The  plea  is  inartificially 
drawn,  and  appears  to  have  been  copied  from  the  precedents  of  a  plea 
in  discharge  of  an  executory  contract.    Now,  it  is  competent  for  botk 

1  7  M.  *  w.  66. 

>  Cited  Id  DingiraU  v.  Dmutor,  DoDgL  S8S.  *  T  T.  B.  S60,  a. 

«  18  But.  48(^  n.  •  I  C■m^  SG.  •  I  Surk.  7. 

*  t  Stark.  681.  ■  S  Sivk.  UO.  *  S  C.  4  P.  MOi 
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parties  to  ao  executory  contraot,  by  mntml  ^reemeat,  without  aaj 
Mtiifsotion,  to  dieoharge  the  obligatioD  of  that  ooutraot.  But  «n  ez^ 
•ated  contract  canno'i.  be  discharged  except  by  release  under  seal,  or 
by  perfonuanoe  of  the  obligatjon,  as  by  payment,  where  the  obligaUon 
is  to  be  performed  by  payment.  But  a  promissory  note  or  a  bill  of 
exchange  appears  to  stand  on  a  different  footing  to  simple  contracts ; 
and  we  think  the  words  "before  breadi,"  when  taken  with  reference 
to  those  instruments,  are  either  idle  or  abanrd.  If  they  are  to  be  taken 
M  having  any  meaning  in  this  plea,  they  mast  be  read  in  conjuncUon 
with  the  context;  and  they  merely  amount  to  an  allegation  that  Clark 
discharged  the  defendant  from  all  liability  before  any  demand  of  the 
sum  of  money  mentioned  in  the  notes.  And,  if  that  be  so,  the  plea 
was  proved ;  for  Clark  ex<Hierated  the  defendant  before  he  called  on 
bim  to  pay  the  amount  of  the  notes.  We  are,  therefore,  of  opinion 
that  the  plea  was  proved. 

The  next  question  is  whether  the  plea  is  good  after  verdict.  Ur. 
Willes  disputed  the  existence  of  any  role  of  law  by  which  an  oblige 
tion  on  a  bill  ofexohuige,  by  the  law-merchant,  can  be  discharged  by 
parol ;  and  he  questioned  the  decisions,  and  contended  that  the  author- 
ities merely  went  to  show  that  each  an  obligation  mi^t  be  discharged 
as  to  remote  but  not  as  between  immediate  parties.  The  rule  of  law 
has  been  so  often  laid  down  and  acted  upon,  although  there  is  no  case 
precisely  on  the  point  as  between  immediate  parties,  that  the  obliga> 
tion  on  a  bill  of  exchange  may  be  discharged  by  expresa  waiver,  that 
it  is  too  late  now  to  question  the  propriety  of  that  rule.  In  the  pss> 
Mge  referred  to  in  the  work  of  my  brother  Bylea,  the  words  "  it  it 
said"  are  used;  but  we  think  the  rule  there  laid  down  is  good  law. 
We  do  not  see  any  sound  distinction  between  the  liabiUty  created 
between  immediate  and  distant  parties.  Whether  they  are  mediate  or 
immediate  parties,  the  liability  tarns  on  the  law-merohant,  for  no  pe^ 
son  is  liable  on  a  bill  of  exchange  except  through  the  law-mendkaot ; 
and  probably  the  law-merchant  being  introduced  into  this  country, 
and  differing  very  much  from  the  simplimty  of  the  common  law,  at 
the  same  time  was  iatroduoed  t^iat  rule  qnoted  Aom  Failliet  as  pr»- 
Tailing  in  foreign  oountries,  —  viz.,  that  there  may  be  a  release  and 
disohai^  from  a  debt  by  express  words,  although  unaccompanied  by 
aaliafaction  or  by  any  solemn  instrument.  Such  appears  to  be  the  law 
of  France ;  and  probably  it  was  for  the  reason  above  suted  that  it  has 
been  adopted  here  with  respect  to  bills  of  exchange.  But  Ur.  Willes 
further  contended  that,  though  the  rule  might  be  tme  with  respect  to 
tnlls  of  exchange,  it  did  not  apply  to  promissory  notes,  inasmuch  as 
they  are  not  put  upon  the  same  footing  as  bills  of  exchange  by  the 
statute  law.    The  negotiability  of  promissory  notes  was  created  by 
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the  Statute  8  &  4  Anne,  o.  S,  which  reoites  that  "notes  in  writing, 
signal  by  the  party  who  makes  the  some,  whereby  snoh  party  promise* 
to  pay  onto  any  other  person,  or  his  order,  any  sura  of  money  therein 
mentioned,  are  not  asrignable  of  indoiBablfl  over,  within  the  onstom  of 
merchants,  to  any  other  person  "  (that  is  one  of  the  properties  prom- ; 
isBory  notes  are  recited  not  to  have) ;  "  and  that  snch  person  to  whom  ; 
the  snm  of  money  mentioned  ia  snc^  note  is  payable  cannot  nuuntun  ; 
an  action  by  the  onstom  of  merchants  against  the  pi^reon  who  tint 
made  and  ngned  the  same ;  and  that  any  person  to  whom  such  noto 
nhall  be  asaigneii,  indorsed,  or  made  payable,  oonld  not,  within  the  said 
custom  of  merchants,  mnintain  any  action  upon  such  note  agunst  the 
person  who  first  drew  and  signed  the  same."  That  appears  to  apply  to 
cases  of  the  original  liability  on  a  note,  as  well  as  to  those  cases  where 
the  liability  has  been  created  by  the  assignment  of  that  instrument. 
Now,  bills  of  exchange  and  promissory  notes  diSer  from  other  cod- 
trscts  at  common  law  in  two  important  particulars :  first,  they  are 
assignable,  whereas  choses  in  action  at  oommon  law  are  not ;  and, 
secondly,  the  instmment  itself  gives  a  right  of  action ;  for  it  is  pre- 
sumed to  be  given  for  value,  and  no  value  need  be  alleged  as  a  consid- 
eraUon  for  it.  In  both  these  important  particutara,  promissory  notea 
are  pnt  on  the  same  footing  as  bills  of  exchange  by  the  statute  of 
Anne ;  and  therefore  we  think  the  same  law  applies  to  both  instm- 
ments.  This  court  was  of  this  opinion  in  a  case  of  Mayhow  v.  Cooae,^ 
in  which  there  was  a  plea  similar  to  the  present,  although  the  expres- 
sion of  that  opinion  was  not  neoessary  for  the  decision  of  that  ease. 
The  plea  is,  therefore,  good  after  verdict. 

SuU  absolute  accordingly.* 

1  38d  NoTember,  184S,  not  reported. 

*  Black  g.  Peele,  Doug.  318;  Walpole  n.  Fultenej,  Doag.  249;  EUii  v.  Gslludo, 
Doag.  2fi0,  R.;  Dingwall  v.  Duniter,  Doug.  247  (watlib) ;  Aaton  d.  Vjt,  S  Vet.  860, 
>.;  SteTeni  d.  Thacker,  Peaks,  1S7  (*sm^);  Farqahar  v.  Sonchey,  M.  &  U.  14 
imtbU) ;  Nolan  v.  Bank  of  Me«  York,  67  Barb.  24  {jinUi),  aceord. 

Shaw  «.  Pratt,  S3  Pick.  806 ;  Smith  v.  Bartholomew,  1  Met.  276 ;  Cairier  n.  Jooti, 
W.  Ca.  127,  But  tee  Hendenon  r.  Hendenon,  21  Mo.  STB ;  Miller  t.  Tharel,  Tl 
N.  C*.  148 ;  Campbel'i  EiUte,  T  Bacr.  100,  coatra; 

8m  Parker  v.  Leigh,  2  Stark.  228;  Adami  v.  Oregg,  2  Stark.  581 ;  Kemp  v. 
Watt,  16  M.  &  W.  (181 ;  BaUl  o.  Deanlitoun,  8  Ex.  183  ;  McManut  t.  Bark,  L.  B. 
&  Ex.  80. 

The  inTTender  of  •  note  bj  Ibe  holder  to  the  maker  fi  an  extingniihment,  and  M 
Indanament  la  necettarj.  Sherman  v.  Sherman,  8  Ind.  8ST ;  Peabodj  ■>.  Ptabody, 
GO  bd.  £68 ;  Hale  b.  Rice,  124  MtM.  203.  The  holder  may  alao  extinguiah  a  noM  by 
dtaiixijlDglt.    aUberti>.WetheraU,S8.  AS.  86S.— En. 
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^^^    RICHARD  ATTENBOBOTTGH  r.  MACKBirZIH. 
Ik  thb  BZ0HB4VXB,  April  22,  1866. 

IStporta/  in  26  Lam  Jeanut  BqurU,  £nia}iMr,  M4.] 

AcncH  OD  a  bill  of  exchaoge  for  £400,  drawn  by  the  defendant, 
accepted  by  one  Tingay,  indorsed  by  the  defendant  to  Tingay,  by 
him  indorsed  to  Robert  Attenborot^h  (the  plaintiff  being  Kchard), 
and  by  him  to  the  plaintiff, 

Fleae :  first,  denying  the  indorsement  to  Tingay ;  eeoondly,  denying 
the  indorsement  by  Tingay  to  the  plaintiff ;  thirdly,  that,  vhile  the 
bill  was  in  the  hands  of  the  drawer  and  payee,  and  before  It  was  dne, 
the  acceptor,  Tingay,  paid  the  defendant  the  amonnt  (less  the  interest), 
and  deposited  the  bill  with  Robert  Attenborongh,  who  fraudulently 
transferred  it  to  the  plaintiff. 

Issues  were  joined  on  these  pleas ;  and  at  the  trial,  before  Aiders 
son,  B.,  it  appeared  that  tbe  defendant,  having  money  das  from  Tin- 
gay, got  him  to  acoept  the  bill,  and  gave  it  to  one  Score  to  get  it 
discounted.  Score  offered  it  to  one  Barton  for  that  purpose,  who  took 
it  to  Tingay,  and  got  from  him  £876,  which  was  offered  to  the  defend- 
ant, and  by  him  accepted,  he  at  the  same  time  obeerring  that  he  took 
it  because  the  bill  was  in  Tingay's  hands,  and  that  he,  the  defendant, 
was  thereby  discharged,  Bnt  it  did  not  appear  that  this  had  been 
oommanicated  to  Tingay.  Before  the  bill  was  due,  Tingay  transferred 
it  to  Robert  Attenborongh  on  discount,  and  afterwards  said  "that  all 
that  he  knew  Robert  Attenborongh  knew."  After  the  bill  was  due, 
it  came  to  the  pluntiff.  The  learned  judge,  upon  this  state  of  facts, 
directed  a  verdict  for  the  plaintiff,  reserving  to  the  defendant  leave  to 
move  to  enter  a  verdict  on  either  of  the  pleas. 

Anile  having  been  obtained  accordingly,' bnt  no  one  appealing  to 
show  cause, 

JBoviU  and  Monj/man,  for  the  defendant,  were  called  npon  to  tap- 
port  it.  The  acceptor,  Tingay,  had  no  authority  to  transfer  the  bill, 
either  actual  or  legal. 

[Hastim,  B.  He  did  not  require  any  authority  other  than  that 
which  was  involved  in  the  transfer  of  the  bill  to  him  for  discount.] 

That  transfer  by  the  defendant  was  on  the  understanding  that  it 
■hould  not  be  transferred  by  Tingay,  and  that  he  took  it  to  retire  it  as 
acceptor,  and  in  dischai^  of  the  drawer. 

[Pollock,  C.  B.  The  transfer  of  a  bill  cannot  be  clc^ged  with  any 
luoh  teoret  condition,  whether  it  be  to  the  aooepttw  or  any  one  else.J 
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It  was  mentioiud  to  tbe  agent  who  came  from  Tingay. 

[AiJ>KBSOir,  B.    Bat  not  oommimioated  to  him.] 

[MARmt,  B.  Od  the  expiration  of  a  Teaaonable  time  after  the 
agmt  brought  tbe  money,  the  transfer  to  Tingay,  aa  indorsee,  was 
oomplete ;  and,  if  the  defendant  did  not  mean  to  make  snch  a  trans- 
fer, be  sbonld  have  returned  the  money.] 

The  evidence  is  that  Robert  Attenborongh  knew  what  l^ngay  knew, 
ud  therefore  knew  that  the  bill  was  not  to  be  transferred. 

[Pollock,  C.  B.  Why  not?  Assuming  that  he  knew  all  that 
l^gay  knew,  nothing  that  IHngay  knew  preolnded  his  transfer  of 
the  bill.] 

If  a  p.irty  take  a  bill,  knowing  that  the  transferror  had  no  authority 
to  transfer,  it  is  not  a  valid  indorsement.    Marston  v.  Allen. 

[Uastih,  B.  No  "  authority  "  was  necessary.  The  interest  in  the 
bill  was  transferred  to  'Hngay,  who  was  a  bonajide  holder  for  value.] 

Then,  assuming  the  indoreements  are,  prima  /acie,  proved,  the 
special  plea  was  sustained.  Payment  by  the  acceptor  discharges  the 
drawer.     Horley  o.  Cnlverwell. 

[  Pollock,  C.  B.  Payment  in  due  course,  and  payment  as  pay- 
ment. In  this  case,  the  money  was  paid  before  the  bill  was  due,  and 
by  way  of  discount,  not  payment.] 

The  acceptor  cannot  reissue  the  bill  after  payipg  the  amount,  less 
the  discount,  in  order  to  charge  parties  upon  it,  to  whom  he  hiroself 
will  be  liable. 

[PoLLOcs,  C.  B.  Not  after  paying  it  in  due  ooorse.  But  this  was 
not  payment,  it  was  discount;  and,  aa  regards  disconnt,  the  acceptor 
is  in  tbe  same  position  as  any  other  person.  It  cannot  be  contended 
that  an  aoceptor  or  bona  _fide  h6l(leT  of  a  bill,  by  discounting  it  l>efore 
it  is  due,  cannot  reissue  it.] 

Not  if  he  is  ultimately  liable  npon  it. 

[PoLLOCS,  C.  B.  He  is  always  ultimately  liable,  except  in  the  caa« 
of  accommodation  acceptances.] 

It  is  dear  the  defendant  understood  that  the  bill  was  discharged. 

[Mabtut,  B.    That  only  shows  that  he  mistook  the  law.] 

P0LT.OCK,  0.  B.  When  a  bill  has  been  created  according  to  the 
tsnstom  of  merchants  as  a  real  commercial  transaction,  it  is  part  of  the 
general  circulating  medium  of  the  oonntry;  and  the  aoceptor,  after  its 
iisne,  stands  with  regard  to  a  retranafer  of  it  to  him  in  the  same  posi- 
tion as  any  other  person.  He  may  indeed  pay  it  to  dischai^e  it,  but 
discounting  it  is  not  paying  it;  and,  if  he  discounts  it,  he  may  reissue 
it.  Nothing  will  discharge  the  drawer  but  payment  according  to  the 
law-merchant.  That  ie  the  doctrine  of  Morley  v,  Cnlverwell.  Hers 
the  bill  was  not  satisfied.  - 
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Uabtut,  6.  The  defendant  wu  botmd,  by  the  transfer  to  Tingay, 
when  he  took  the  money  of  Tingay.  He  oonLd  not  retain  "niigay'i 
money  on  any  other  terms  than  thoee  which  Tiogay  nnder8tood,-~th« 
gen«ral  terms  of  diuonnt.  He  could  not  attach  to  the  transfer  secret 
terms  or  conditions  of  which  llngay  never  heard.  li,  indeed,  there 
had  been  a  bargain  with  Tingay  not  to  transfer  the  bill,  that  would 
have  been  a  bar  to  the  action ;  bat  nothiag  of  the  kind  appeared.  Am 
to  the  oaae  of  Uorley  v.  CulTerwell,  it  oonfinns  this  view.  Iliera  tha 
lull  was  aatisfied :  here  it  waa  not.    It  was  merely  discoanted. 

ALDXBeoiT,  B.,  oononrred.  If  an  acceptor  diaooanta  a  bill,  he  mi^ 
rnume  it.  Jiula  discharged} 


COOK  usv  Othsbs  v.  LISTER. 

'y'  Ix  THB  Couiioif  Flias,  Januabt  19,  1868. 

{BtparUd  in  82  Lav  Jttmal  Bxpartt,  Cdmhiob  Plata,  121.1 

TffiB  was  an  action  which  came  on  for  trial  before  Erie,  G.  J.,  when 
by  oonaent,  a  verdict  was  entered  for  the  plaintiffi,  subject  to  the  opin- 
ion of  the  oonrt  npon  a  special  case. 

The  facts  were  very  long  and  complicated,  but  the  following  short 
statement  of  them  will  sufBce  for  the  preaent  purpose. 

The  plaintiffs  were  wool-broken,  carrying  on  bnsiness  in  London 
and  Liverpool.  The  defendant,  Cheesebrough  A  Son,  and  Yewdall  A 
Son,  were  all  wool-merchants,  carrying  on  buuness  at  various  places, 
and  having  large  tranHactions  with  the  pltuntiffs  and  with  each  other. 
Considerable  quantities  of  wool  were  from  Ume  to  time  consigned 
from  one  of  these  parties  to  the  other,  gainst  which  conugnmenta 
acceptances  were  drawn  ia  the  nsual  way,  so  long  as  money  was  plen- 
tiful. But  in  October,  1857,  in  consequence  of  an  unusual  pressure  in 
the  money-market,  a  syHtem  of  drawing  and  accepting  bills,  and  renew- 
ing them  as  beat  they  could,  was  commenced  by  the  defendant,  by 
Cheesebrongh  is  Son,  and  by  Yewdall  Se  Son ;  and  it  will  be  seen  by 
die  judgment  of  the  court  that,  though  the  bills  so  drawn  were  not, 
strictly  speaking,  accommodation  bills,  they  were  conaidered  to  be  very 
much  in  the  nature  of  aucommodntion  bills. 

When  these  transactions  nere  brought  to  a  close,  there  were  in  the 

1  Pollud  «.  Ogdeo,  2  B.  &  B.  469;  Deiha  v.  Stewart,  0  Ala.  &G3 ;  Rogws  a.  Gat 
Ugher,  49  Dl.  182;  Kipp  b.  McChetne^,  66  HI.  480;  CooweU  t>.  FiDDell,  II  Ind.  fiXTi 
Veit  Boi^in  Buk  c.  Thompion,  124  Mui.  SOfl ;  Rockingham  Bsnk  v.  CkgCBtt,  tt 
v.  H.  292 ;  Bont  t>.  Borea,  6  Hill,  21Q ;  Bvope  v.  Rou,  40  Pa.  186,  occorrf. 

Howeo.  Hadden,eC.  L.J.  446;  Beeb«  ■>.  BeaIBiUteB«ik,4  Ark.  &M;  Luff K 
Bankof  Ctnthlwia  1  Utt  200:  Stmrk  v.  Alrord.  4B  Tez.  360,  contra.  — Ed. 
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hands  of  third  parties  bills  drawo  by  CheeBebroogfa  A  Son  apon  ud 
Mooted  hj  the  defendant,  to  the  amount  of  £100,000,  for  which  tlie 
dflfendut  bad  rooeiTed  oonsideration  to  tbe  amount  of  £60,000  only. 
At  the  aame  time,  Tewdall  &  Son  had  drawn  upon  the  defendant,  and 
the  defendant  bad  aocepted  a  bill  for  £14,000,  the  only  consideration 
fur  which  rooflired  by  the  defendant  was  Tewdall  &  Son's  acceptanoe 
for  £10,000.  In  this  state  of  things,  each  of  those  parties  suspended 
payment,  and  their  estates  were,  in  each  instance,  wound  up  under 
inspeotioD  and  a  deed  of  arrangement ;  but  tbe  plaintifFs  did  not  sign 
tiie  defendant's  deed  of  ammg^nent. 

At  the  time  of  the  suspension  of  Cheesebrou^  A  Son  and  t^e  de- 
fendant, there  were  in  the  bands  of  the  pluntifie  fire  bills  drawn  by 
Cbeesebrongh  Sb  Son  npon  and  aooepted  by  the  defendant,  and  by 
Cbeesebrough  &  Son  indorsed  to  the  plaintifEs.  Upon  these  bills  there 
were  paid  to  the  plaintifis,  as  holders,  by  the  inspectors  under  the  de- 
fendant's deed  of  arrangement,  two  dividends  of  6«.  Sd^  in  the  poand, 
with  interest.  A  further  dividend  of  l»,  Hd^  with  interest  upon  the 
same  bills,  was  paid  to  the  plainti^  OQt  of  certain  wool  in  the  himds 
of  Cheesebrongh  &  Son  at  the  time  of  their  bankruptcy,  by  a  special 
arrangement  between  their  creditors  and  those  of  the  defendant,  and 
the  plaintiffs.  And  a  fourth  dividend  of  is.  in  the  pound,  with  inter- 
est on  these  hills,  was  paid  to  the  plaintiffs  by  the  inspectors,  under 
Cbeesebrongh  &  Son's  deed  of  arrangement. 

At  the  time  of  Tewdall  A  Co.'s  soi^iending  payment,  the  plaintiffs 
ako  held  one  bill  drawn  by  Tewdall  &  Co.  upon  and  aocepted  by  the 
defendant,  and  by  Tewdall  &  Co.  indorsed  to  Cbeesebrough  &  Son, 
and  by  them  indorsed  to  the  plaintiffs.  Upon  this  bill  also,  the  plain- 
tifEs, as  holders,  had  received  nnder  the  defendant's  deed  of  arrange- 
ment two  dividends  of  6s.  8c£  in  the  pound,  with  interest ;  a  further 
dividend  of  Is.  Hd.,  with  interest,  was  pud  to  the  plainti^  out  of  the 
wool  in  the  hands  of  Cbeesebrough  &  Son,  under  the  arrangement 
above  mentioned ;  and  a  fourth  dividend  of  5s.  T^d.,  in  the  pound, 
with  interest  on  this  bill,  was  paid  to  the  pluotifb  under  Tewdall  & 
8<m's  deed  of  arrangement. 

llie  defendant  now  offered  to  pay  to  the  plaintiffs  the  amount  of 
principal,  interest  and  expenses  due  on  all  these  bOls,  after  taking  credit 
for  all  tbe  above  payments  which  tbe  plaintifEs  had  received  upon  them. 
Tbe  plaintiffs,  however,  claimed  the  balance  of  principal  and  inters 
est  upon  all  the  hills,  after  crediting  the  defendant  with  those  amounts 
only  which  were  received  from  his  estate,  and  they  refnsed  to  credit 
him  with  the  amounts  received  from  Cbeesebrough  is  Son's  and  Tew- 
dall A  Son's  estates  respectively ;  and  they  brought  their  action  apon 
tbe  bills  for  the  balance  thus  calculated  accordingly.    Tbe  defendant 
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pidd  into  oourt  the  unoimt  dae  apoo  the  baluioe,  calonUted  according 
to  his  contention. 

The  qnesttons  for  the  opinion  of  the  ooort  r^sed  the  point  whethor 
the  defendant  was  entitled,  as  acoeptor,  to  take  credit  for  the  amount 
paid  out  ol  Cheeaebrough  &  Son'a  and  Yewdall  &  Son's  estates  re8pe<v 
lively. 

M.  Smith  {  W.  WiBiamt  with  him),  for  the  plaintiffi. 

JSovili  {NanUty  and  (^eaaby  with  him),  for  the  defendant. 

M.  /Smith,  in  reply. 

The  qaeetion  is  so  fully  discussed  in  Uie  judgments  of  the  court  that 
it  ii  sot  necessary  to  state  the  arguments  of  oounsel. 

Eblb,  C.  J.  I  am  of  opinion  t^at  oar  jndgmeot  ongfat  to  be  for  the 
defendant.  The  aotion  vas  brought  on  a  bill  accepted  by  the  defend^ 
ant:  money  was  paid  into  court,  but  by  agreement  any  available  de- 
fence is  open  to  the  defendant.  The  phuntifEs,  as  holders,  bare  received 
(with  the  money  piud  into  court)  20«.  in  the  pound  on  the  bills,  and 
interest  in  full ;  and  it  is  certainly,  therafore,  a  somewhat  surprising 
proposition  that  they  have  any  further  right  to  maintiun  this  action. 
TTnder  some  circumstances,  unqnestionably,  an  aotion  may  be  main- 
tained upon  a  bill,  even  after  it  has  been  ptud  in  full  It  is  said  by  my 
brother  Bylea,  in  his  work  on  Bills  of  Exchange  (Sth  edit.  p.  205), 
"  The  acceptor  being  the  principal,  and  the  drawer  the  surety,  it  might 
seem  that  a  payment  by  the  drawer  diochaiges  the  acceptor's  liability 
to  the  holder  pro  tatito,  and  makes  the  acoeptor  liable  to  the  drawer 
for  money  pud  to  his  use;  and  Uiat,  if  the  drawer  pay  the  whole  bill, 
nominal  damages  only  can  be  recovered  by  the  holder  of  tlie  acceptor. 
The  better  opinion,  however,  seems  to  be  that,  to  an  action  agiunat  the 
acoeptor,  payment  by  the  drawer  is  no  plea,  bitt  only  converts  the 
bolder  into  a  trustee  for  the  drawer,  when  the  holder  afterwards  re- 
covers against  the  acceptor.  But  payment  by  the  drawer  of  on  accom- 
modation bill  ie  a  complete  discharge  of  the  bill."  On  that  very 
peculiar  doctrine  the  plaintiffs  rely  in  this  case.  They  admit  that  they 
have  got  all  that  they  are  entitled  to ;  but  they  claim  to  go  on  with 
this  aotion,  in  order  that  they  may  obtain  judgment  agunst  the  acceptor, 
and  ao  constitute  themselves  trustees  for  the  drawer  to  the  extent  to 
which  they  themselves  recover. 

Now,  what  is  the  position  of  these  parties?  They  were  all  engaged 
in  trade,  and  bills  passed  between  them  in  the  usual  course.  In  Octo- 
ber, 1857,  in  consequence  of  the  unosual  pressure  then  existing  on  the 
money-market,  it  became  necessary  for  the  defendant,  and  Cheese- 
brough  &  Son,  and  Yewdall  &  Son  to  raise  money  by  large  bill  trans* 
actions ;  and,  though  these  were  not  strictly  aoootaimodation  bills,  the 
teanlt  was  that  tiiere  was  a  very  large  amount  of  the  defendant's  ao- 
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ceptauoes  in  the  liande  of  Cheeaelnt>iigti  and  Tewdall,  and  that  th* 
balanoe  aa  between  those  partiei  wu  verjr  largely  in  iavor  of  the  de- 
fendant. On  these  acoeptanoee,  which  the  plaintiffs  hold,  they  are 
paid  from  time  to  time  various  amonnta  ont  of  the  defendant's  estate 
nnder  his  deed  of  arrangement,  and  aleo  Other  amonnta  ont  of  the 
estates  of  Gheesebrongh  &  Son  aod  Tewdall  Js  Son  respeotively,  and 
the  balanoe  is  now  pAid  into  court  by  the  defendant.  Then  it  b 
that  the  pifuntiffs  say,  "We  require  the  defendant  to  pay  ns  orer 
•gain  the  money  that  has  been  paid  to  ne  by  Cbeesebrongh  A  Son  and 
Tewdall  A  Son,  the  indorsers  <^  the  bills,  in  order  that  we  may  pay  it 
back  to  them." 

It  seems  to  me,  however,  that  it  would  be  monstroos  and  irrational 
that  the  law  should  allow  the  plaintiffa  to  interfere  between  the  de- 
fendant and  Cheesebrougb  Sb  Son,  and  between  the  defendant  and 
Tewdall  &  Son,  and  that  the  plaintiffs  should  recover  from  the  de- 
fendant money  which  they  are  to  hold  as  trnsteeg  for  those  partiea. 
To  a  certain  extent,  it  may  be  reasonable  that  the  holder  may  sue  the 
aooeptor,  notwithstanding  the  bill  has  been  paid  by  the  drawer,  because 
it  may  be  more  convenient  for  the  holder  to  sue  the  acceptor  in  hia 
own  name  on  the  Inll  than  for  the  drawer  to  sue  him.  It  has  been 
sMd  that  in  that  oase  he  wotdd  become  a  truatee  for  the  drawer.  It 
may  be  donbtfnl  whether  he  is  soch  a  trustee  aa  that  a  bill  could  be 
muntained  against  him  by  the  drawer  in  a  court  of  equity.  In  Pownal 
«.  Ferrand,'  it  was  held  that,  if  the  indoreer  piud  the  bill,  he  could  have 
bis  action  agunst  the  acceptor  for  money  paid  to  his  use,  although  he 
was  not  the  holder  of  the  bill.  And  in  Callow  V.  Lawreooe  it  was  held 
that  the  drawer  of  a  bill  payable  to  his  own  order,  and  indorsed  by 
bim  to  another,  could,  notwithstanding  that  he  had  paid  the  bill  to  tlw 
iodonee,  o^^tiate  the  bill  afresh,  and  that  the  transferee  could  sue  the 
aooeptor. 

Bnt  the  qnestion  is  whether,  under  the  oironmstaDces  of  this  oaM* 
the  plaintiffs  can  muntain  their  claim  to  recover  &om  the  defendant 
money  which  they  are  to  hold  for  the  benefit  of  the  drawers. 

If  it  be  said  that  there  is  a  oontraot  by  the  acceptor  of  a  bill  of  ex- 
change to  pay  20<.  of  hia  own  money,  in  some  sense  that  has  been 
■anotioned ;  but  I  cannot  think  it  reasonable  to  apply  that  strictly  to  a 
oase  like  this.  The  case  of  Jones  0.  Broadhurst  was  much  relied  on  by 
the  connsel  for  the  plaintiffs.  But  ooondering  that  oonrts  of  Jnstioe 
are  instituted  for  the  purpose  of  enabling  a  creditor  to  recover  lua 
debt,  and  not  a  great  deal  more  than  his  debt,  that  oase  went  a  very 
kmg  way.  It  does  not  warrant  the  proposition  for  which  it  ia  now 
rited ;  namely,  that  in  every  coae,  except  that  of  a  strict  wcommod*' 
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tion  bill,  the  holder  is  entitled  to  lue  the  acceptor  for  the  vbole 
amouDt  dne  on  the  bill,  notwithBUmding  that  he  has  received  payment, 
or  part  payment,  from  the  drawer.  All  that  vaa  necessary  to  be  de- 
nded  in  that  case  was  whether  or  not,  after  verdict,  a  plea  ailing 
',  uniply  that  goods  had  been  delivered  by  the  drawera  to  the  plsintiffa 
in  satisfaotjon  of  tlie  bill,  and  of  all  dami^ea  and  causes  of  action  in 
respect  thereof,  waa  good.  The  oonrt  held  that  it  was  not ;  bnt  I 
oannot  but  observe  that  much  of  the  learning  and  industry  brought 
to  bear  oa  that  judgment  is  beside  the  real  question. 

The  case  of  Randall  v.  Moon '  is  very  disdnguishable,  as  I  under^ 
stand  it.  It  Is  the  ordinary  case  of  a  class  of  which  in  my  early  days 
there  was  a  great  number  at  every  nttinga.  The  holder  freqaentl; 
Ivooght  actions  contemporaneonsly  f^net  the  drawer  and  uoceptor, 
and  took  a  verdict  and  judgment  against  both.  And,  if  it  so  hap- 
pened that  the  drawer  paid  the  holder  of  the  bill,  the  oonrt  would  not 
allow  the  damages  in  the  action  gainst  the  aooeptor  (there  being  no 
plea  of  payment)  to  be  reduoed  thereby.  But  that  is  quite  a  different 
uase  from  the  present,  and  I  do  not  think  it  stands  at  all  in  our  way. 

I  consider,  on  the  fair  view  of  this  ease,  looking  to  the  position  of 
the  parties  and  the  nature  of  the  transaottons  between  them,  and  the 
oiroumstanoc  that  the  plaintiff  have  got  what  they  are  entitled  to,  to 
the  full  amount,  that  they  have  no  further  olum  against  the  aooeptor; 
and  that  it  would  be  a  perversion  of  law  and  of  justice  to  permit  them 
to  recover  in  this  action  money  which  is  to  be  held  by  them  aa  trustees 
for  somebody  else ;  and,  as  my  learned  brothers  ooncnr  in  this  view, 
there  will  be  judgment  for  the  defendant. 

Wiixuiia,  J.  I  am  of  the  same  opinion.  There  are  oertun  pro- 
portions of  law  connected  with  this  case  which  cannot  now  be  dis- 
puted. I  cootdder  that  tJie  case  of  Jones  v.  Broadhurst,  which  waa 
very  fully  and  maturely  considered,  has  establiBhed  the  general  pro- 
position, that  to  an  action  by  the  holder  of  a  bill  against  the  aooeptoi 
payment  by  the  drawer  is  no  plea.  It  may  be  right  to  oonsider  what 
is  the  principle  on  whioh  this  conrt  arrived  at  that  conclusion,  because 
-from  the  early  part  of  the  report  of  that  case  it  would  seem  that  the 
hori  Chief  Justioe  and  Mr.  Jnstioe  Coltman  considered  that  the  plea 
was  a  good  plea.  It  was  an  action  brought  against  the  acceptor  of  a 
bill  of  exdiange,  and  there  was  a  plea  sertting  up  a  satisfaction  of  the 
uaaee  of  action  by  the  delivery  of  goods  by  the  drawer  to  theplsuntiff; 
and  it  would  seem  that,  when  the  oonrt  took  time  to  consider,  the  in- 
dination,  at  all  events  in  the  minds  of  two  of  the  members  of  the 
eourt,  was  that  the  plaintifl^  the  indorsee,  had  received  and  accepted 
the  goods  Uiat  were  given  to  him  by  the  drawer  in  full  aatiafaolioB  of 
1  13  Cam.  B.  B^  ML 
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kU  flluma  npon  the  bill ;  and  then  the  only  point  left  to  be  oonsiclered 
wu  whether  thU,  ooming  from  a  stranger  to  the  cause  of  actiOD,  was 
an  answer  to  the  action  against  the  defendant ;  and  the  court  took 
time  to  ooDsider,  in  order  to  look  into  the  aatboritiea  on  that  subject, 
•ad  very  folly  they  were  looked  into  by  Lord  Tmro,  who  showed  his 
eharactflristid  diligence  in  looking  into  all  the  cases.  But  in  the  coarse 
of  the  inrestigation  the  court  appears  to  have  altered  their  minds  as 
to  what  the  meaniog  of  the  plea  was,  and  to  have  made  it  unnecessary 
to  decide  the  point  whether  the  plaintiff  was  prevented  from  msin- 
tliotDg  his  action  by  having  received  the  goods  in  aatisfatition  of  hit 
elaim  from  a  third  party,  by  ooming  to  the  oonclBHi6n  that  the  plea  did 
not  set  up  that  the  goods  were  received  in  satisfaction  of  the  right  of 
action  agiuust  the  acceptor,  but  only  that  they  were  received  in  satiS' 
foctioD  of  the  right  of  action  gainst  the  drawer,  and  therefore  it  was 
no  answer  at  all  to  the  plaintiffs  obum.  The  principle,  no  dnnbt,  on 
which  that  was  demded,  was  that  there  being,  by  the  nature  of  the 
transaction,  a  vested  right  of  action  in  tike  holder  gainst  the  acceptor, 
that  right  of  action,  according  to  the  ordinary  rule  of  law,  must  be  got 
rid  of  by  a  release  or  by  an  accord  and  satiafaotion.  There  most  be 
either  the  one  or  the  other. 

In  the  case  of  Betshaw  r.  Bush,^  the  point  that  was  not  decided  (aU 
tbough  the  authorities  were  collected)  in  Jones  v.  Broadhurst  again 
oame  on  for  consideration,  and  the  court  held  that,  where  there  was  a 
■atisfaotion  by  a  third  party  adopted  and  assented  to  by  the  defendant, 
that  was  a  good  answer  to  the  aotiMi ;  but  I  only  allude  to  that  because 
my  brother  Manle,  in  the  course  of  delivering  the  laborious  and  learned 
Judgment  which  he  pronounced  on  that  occasion,  takes  occasion  to  cite 
the  case  of  Jones  e.  Broadhurst,  and  he  says :  "  The  declaration  shows 
debts,  and  goods  sold  and  delivered,  &o^  by  the  plaintiff  to  the  defend- 
ant ;  and  it  is  not  to  he  presumed  that  there  were  other  causes  of  action 
in  respect  of  such  debts  than  those  of  the  creditor  against  the  debtor. 
In  this  respect,  the  plea  differs  from  that  in  Jones  v.  Broadhurst,  where 
the  action  was  by  the  indorsee  agfunst  the  acceptor  of  a  bill  uf  ex- 
change, and  the  plea  stated  that  the  drawers  delivered  to  t)ie  plaintiffs, 
and  the  plainti^  accepted  divers  goods  in  full  satisfuction  and  dis- 
ofaatge  of  the  bill  of  exchange,  and  of  all  damages  and  causes  of  ac- 
tion in  respect  thereof.  And  the  court  held  that  the  drawers  being 
parties  to  the  bill,  and  consequently  liable  to  pay  it,  the  satisfaction 
and  discharge  mentioned  in  the  plea  must  be  nnderstood  to  apply  to 
the  liability  as  drawers  of  those  who  deliver  the  goods,  and  not  to 
that  of  the  defendant  as  acceptor." 

I  apprehend  the  prindpl*  of  that  case  at  all  events  was  confirmee) 
1  11  Com.  B.  Bep.  101 
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in  the  subsequent  case  of  Randall  t).  Moon ;  bnt  the  general  propoat 
tion  is  established  by  those  aathoritiea,  that  to  an  action  by  the  ao- 
ceptor  payment  by  the  drawer  'u  no  plea.  To  that  proposition  a 
qualification  has  also  been  established;  namely,  that  which  ia  laid 
down  in  my  brother  Byles's  book,  that  payment  by  the  drawer  of  an 
accommodation  bill  is  a  complete  discharge  of  the  bill.  Now  it  isnol 
necessary  to  decide  it  in  this  case,  bat  I  most  admit  that  I  have  some 
donbte  whether  that  proposition  as  generally  bad  down  is  correct, 
unless  yon  add  to  it, "  supposing  the  holder  has  notice  that  the  bill 
was  an  accommodation  bill  at  the  time  of  paymfflit."  The  foondation 
I  have  for  those  donbts  is  aa  follows;  I  have  already  attempted  to 
show  that  the  reason  why  it  was  held  in  Jones  v.  Broadborst  that,  la 
ao  action  against  an  acceptor,  payment  by  the  draver  is  no  plea,  was 
that  the  conrt  considered  that  the  money  oonld  not  be  treated  as  bar- 
ing  been  paid  and  received  in  satis&ction  of  the  claim  against  tiie 
acceptor ;  and  it  is  quite  obvions  that,  in  order  to  get  accord  and  satifr 
taction,  yon  must  have  the  mind  both  of  the  person  who  pays  the 
money  and  the  person  who  reoeires  the  money,  or  receives  the  goods, 
consenting.  Hy  difficulty  consists  in  seeing  how,  if  the  holder  of 
the  bill  is  not  aware  when  he  receives  the  money  from  the  draww 
ttiat  the  bill  is  an  accommodation  bill,  he  can  be  regarded  as  having 
accepted  the  money  in  satisfaction  of  his  claim  aa  against  the  accepttw. 
On  the  other  hand,  if  he  knows  that  it  is  an  aooommodation  bill,  tbra 
he  knows  that  virtually  the  drawer  is  in  the  situation  of  acceptor;  that 
is  to  say,  he  is  the  person  on  whom  the  ultimate  reeponaibility  of  pay- 
ing the  bill  most  rest  The  doubt  I  have  just  mentioned  is  confirmed 
by  what  took  plaoe  in  the  case  of  Band^  v.  Moon,  to  which  I  have 
before  alluded,  because  there,  as  my  Lord  haa  already  said  and  ex- 
plained, the  attempt  was  made  to  set  np  in  the  action  brought  against 
the  acceptor  the  payment  made  in  the  action  ^^nst  the  drawer ;  and, 
it  being  urged  that  it  was  an  accommodation  acceptance,  Jervis,  C  J., 
said :  "  It  seems  to  me  that  the  payment  and  acceptance  of  the  money 
tinder  the  Judge's  order,  in  the  action  by  the  plaintiff  against  Turner, 
the  drawer,  the  plaintiff  having  no  notice  that  Moon  was  an  accommo- 
dation  acceptor,  cannot  be  considered  aa  a  payment  on  behalf  of  the 
acceptor,  or  an  acceptance  in  satisfaction  and  dischai^  of  the  causes 
of  action  agunst  the  acceptor,  because  the  right  of  action  for  damagea 
had  vested  at  the  time." 

However,  althongh  I  thonght  it  rq^ht  to  express  the  doubts  I  feel  on 
the  subject,  it  is,  as  it  seems  to  me,  not  material  now  to  decide  how 
the  law  is  with  reference  to  that  point,  because,  assuming  that  the  ao-   .' 
tioD  can  be  maintained  by  the  holder  against  the  acceptor,  notwith- 
standing the  payment  made  by  the  drawer,  the  question  remains  to  be 
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eoDsidereil,  wbat  is  the  amoant  of  damages  that  is  recoverable  under 
sndi  circnmstaacea.  Nov,  where  the  bill  is  not  an  aocommodEttiOD 
bill,— tliat  is  to  saf,  the  aooeptor  is  the  person  oat  of  whose  pocket  the 
monejr  to  meet  the  bills  most  oome, — then  it  shoold  be  held,  as  was  held 
in  the  case  of  Jones  t>.  Broadharst,  that,  notwithstanding  the  payment 
by  the  drawer,  the  holder  may  recover  the  whole  sum  against  the  ao> 
oeptor,  beoaote  he  is  the  person  who  is  to  pay  the  whole  of  the  money 
nltimately;  and  that,  when  the  holder  has  so  reoovored  from  the  ai^ 
ceptor,  to  the  extent  to  which  he  has  already  been  paid  by  the  aoceptor, 
he  sball  hold  the  money  so  recovered  as  trostee  for  the  drawer. 

Bat  a  totally  different  consideration  arises  where,  by  reason  of  its 
being  an  accommodation  bill,  it  is  impossible  to  look  at  the  holder, 
■nppoeing  he  was  allowed  to  recover  the  whole  amoant,  as  holding 
that  difference  as  trustee  for  the  drawer.  Therefore,  it  seems  to  me 
that,  where  it  appears  that  the  Inll  raed  on  is  ao  accommodation  bill, 
even  aupposing  that  the  holder  had  no  notice  of  it  at  the  time  he  re- 
ceived payment  from  the  drawer,  yet  that  payment  must  be  taken  in 
mitigation  of  damages,  and  that  the  holder  can  recover  no  more  than 
the  difference  between  the  amount  of  the  bill  and  that  payment. 

If  that  is  BO  with  respect  to  an  accommodation  bill,  it  would  follow 
in  principle  that  it  would  be  the  same  in  all  oases  where,  supposing 
the  holder  to  recover  the  whole  of  the  money  due  on  the  bill,  the  state 
of  things  between  the  acceptor  and  the  drawer  is  such  that  it  would 
be  contrary  to  juHtioe  that  the  money,  when  reooversd,  should  be  held 
in  trust  for  the  party  who  bad  firet  paid  it.  In  such  a  case  as  that,  I 
think  it  is  plain  that  the  first  payment  ought  to  be  allowed  in  reduc- 
tion of  damages. 

If  that  is  ao,  applying  those  principles  to  the  present  case,  and 
looking  at  all  the  circumstances,  it  is  dear  V>  me  that  enough  is  paid 
into  court  to  satisfy  all  the  damages,  and  the  defendant  is  entitled  to 
judgment. 

WnxBS,  J.  I  am  of  the  same  opinion,  and  desire  to  express  my 
entire  concurrence  in  the  opinion  expressed  by  my  brother  Bylee,  in 
the  8th  edition  of  his  book,  p.  168 :  "  After  a  partial  payment  at  ma- 
turity by  tbe  acceptor,  or  any  other  party  really  the  prineipal  debtor, 
the  bolder  cannot  recover  of  the  acceptor  more  than  the  balance."  I 
'  ^prebend  that  that  is  good  sense  and  good  law ;  and  it  is  only  neces- 
sary to  bear  in  mind  one  or  two  of  the  elementary  considerations 
affecting  the  lav  of  bills  of  exchange,  for  the  purpose  of  being  satis- 
fled  that  it  is  so.  Its  good  sense  is  obvious.  BUIs  of  exchange,  as 
everybody  knows,  rest  on  peculiar  considerations :  that  which  is  most 
peculiar  is  that  they  pass  by  indorsement,  giving  a  right  of  action  to 
raccesuve  holders.   That  which  appears  to  me  to  be  eqnally  elementiry 
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IB  thu:  that  the  holder  of  a  bill  of  exchange  ii  entitled  to  no  mora 
than  the  principal,  and  also  interest  on  the  bill,  if  the  jury  lee  fit  to 
give  it;  and  it  I  am  told  there  ia  an;  lav  that  the  holder  of  a  bill  of 
exchange,  haviag  been  paid  by  perhaps  the  «xth  indoreer  of  tiie  bill 
the  amonnt  of  the  prinoipal  and  interest  ap  to  the  date  ol  payment, 
is  entitled  aftervards  to  sne  each  of  the  other  five  indorsere  for  one 
farthing  eaoh,  I  say  that  that  is  a  proposition  which  is  absurd  in  its 
atateiient,  and  which  has  no  existenoe  in  the  onstom  of  mercfaantfc 

The  law  as  to  accord  and  satisfaction  (strictly  so  called)  after  breadt 
is  in  icy  judgment  wholly  inapplicable  to  bills  of  exchange,  becaose  by 
the  costom  of  merchants  to  be  found  lud  down,  not  <»ily  in  the  law  of 
this  country,  bat  in  the  law  of  all  commercial  countries  that  deal  with 
bills,  a  bill  of  exchange,  even  after  breach,  may  be  dischai^d  without 
accord  and  aatiafaotlon  by  the  assent  of  the  holder.  It  is  only  neces- 
sary that  he  should  assent  to  his  having  no  longer  any  claim  on  the 
bill.  A  very  remarkable  case  of  that  kind  ooourred  not  many  years 
ago,  where  a  perBon,  having  lent  a  relative  a  large  sum  of  money,  took 
aa  security  a  promissory  note,  payable  on  demand,  and  before  he  died, 
being  amdoas  that  the  relative  should  have  the'  full  benefit  of  the 
money,  banded  to  him  a  receipt  in  fall  for  the  amount  of  the  note. 
He  died ;  and  the  executors  brought  an  action  on  the  note,  oontendtDg 
that  accord  and  satixfaction  was  Decessary  for  the  purpose  of  dischar^ 
ing  the  liability  on  the  note  after  it  bod  become  doe.  Lord  Campbdl 
at  Nisi  FriuB,  and  the  Court  of  Exchequer  afterwards,  held  that  the 
doctrine  of  aooord  and  aatisfaction  was  inapplicable  to  bills  of  ex- 
change and  promissory  notes,  and  that  there  was  a  soffloient  discharge 
oy  the  testator  having  expressed  his  intention  in  his  lifetime,  though 
after  the  note  was  dne,  not  to  sue  upon  it.  Foster  v.  Dawber.  The 
law  on  this  subject  is  referred  to  in  my  brother  Byles's  book  at  page 
182;  and  questions  arising  on  bills  of  exchange  are  not  to  be  dealt 
with,  in  my  opinion,  upon  technical  rules  with  respect  to  aooord  and 
■atisfnction,  but  we  are  to  see  whether  the  holder  has  got  that 
which  he  is  entitled  to  on  the  hill  in  moneys  numbered.  And  I 
further  desire  to  add,  that  it  appears  to  me  to  be  perfectly  indifferent 
whether  the  payment  is  made  by  the  debtor,  or  whether  it  u  made  by 
a  stranger. 

One  of  the  doctrines  laid  down  in  Jones  v.  Broadhurst  (perhaps  not 
necessary  for  the  decision  of  that  case :  if  it  were,  I  should  not  ven- 
ture to  express  any  opinion  in  opposition  to  it),  is  this:  if  a  stranger 
paya  A.'b  debts,  A.  not  knowing  of  it,  and  therefore  not  assenting  to 
it,  until  he  assents  to  it,  it  ia  no  payment  of  the  debt  at  all ;  but  the 
creditor,  having  rece  ved  the  whole  amonnt  of  it,  may  get  it  over  agsio 
■gUDst  the  debtor.    I  desire  to  say  that  I  do  not,  aa  at  present  adriaed, 
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■nent  to  that  propoaition.  The  aathoriUes  in  this  oonntr;  before  the 
■°SgeBtioQ  was  made  in  the  oaae  referred  to  aonsuted  of  one  cam 
wMch  is  reported  difibrently  by  Croke  and  Rolle.  Grytnes  v.  BloSeld.* 
Bat  I  apprehend  that  it  ia  oontrary  to  the  maxim  of  the  civil  lav, 
debitorem  ignarum  aat  eHam  invitvm  aolomdo  libentre  potaumua.  It 
Is  also  contrary  to  the  veil-known  principle  of  mercantile  law  vith 
respect  to  payment :  beoaoM,  if  a  stranger  pays  a  porUon  of  a  debt  in 
discharge  of  the  whole  demand,  the  debt  ia  gone,  though  if  the  debtoi 
pays  a  part  of  the  debt  in  disoharge  of  the  whole,  the  debt  remains 
due,  because  it  wonld  Im  a  frand  on  the  stranger  to  proceed.  So,  in 
the  case  of  a  composition  made  with  several  creditors,  the  debt  is  dis- 
ofaarged,  because  it  wonld  be  a  frand  on  the  other  creditors  to  prcv 
oeed  farther.  And  then,  with  respect  to  the  assent  of  the  debtor,  I 
apprehend  ^at  it  is  a  well-known  principle  of  law  that  a  benefit  con* 
ferred  upon  a  man  is  presamed  to  be  accepted  by  him  until  the  con- 
trary he  proved ;  and,  if  it  were  necessary  to  ascertain  that,  and  the 
insitum  in  the  civil  law  is  to  be  exclnded  IVom  our  law,  then  I  say, 
according  to  the  familiar  authorities,  the  assent  of  the  debtor  ought  to 
be  presamed.  I  own  I  look  with  very  great  canUon  on  the  path  which 
I  am  invite'^  to  tread,  and  at  tbe  first  step  of  which  I  am  obliged  to 
adopt  the  affirmative  of  propositions  which  appear  to  me,  according  to 
'  my  best  judgment  of  the  state  of  the  law,  not  to  be  orthodoi.  There 
are  considerations,  no  doubt,  applicable  to  the  case  of  payment  of  part 
of  a  debt,  which  are  qoite  different.  If  you  pay  the  whole  debt,  I 
shonld  hare  thought  the  proper  oonolnsion  was  that  the  H^t  goes 
back  to  the  person  who  paid  it.  I  apprehend  that  the  case  of  Randall 
V.  Moon  may  well  be  supported,  on  the  ground  that  it  was  not  a  pay- 
ment of  the  whole  debt,  or  taken  as  such,  because  costs  had  been  in- 
curred in  the  action  against  the  acceptor,  and  they  had  become  part  of 
the  right  of  the  holder,  as  accessory  to  his  principal  debt. 

Bnt  if  payment  by  an  indorser  be  no  answer  to  the  action,  ought  it 
to  be  allowed  in  mitigation  of  damages  P  I  apprehend,  where  the 
whole  debt  is  paid,  that  it  clearly  ought.  Where  part  of  it  is  pud,  the 
matter  admits  of  some  qnalification,  because  there  is  another  class  of 
oases  to  which  reference  ought  to  be  made,  for  the  parpoeo  of  deter- 
mining this :  I  mean  that  class  of  cases  in  which  an  attempt  has  been 
made  to  indorse  for  part,  where  an  indorsement  is  made,  not  as  on  a 
sale  of  the  bill,  but  an  advance  only  of  part  of  the  money,  vith  an 
intention  of  transferring  tbe  rights  of  the  bill  to  the  indorsee.  There, 
where  the  indorsee  gets  the  right  to  recover  the  whole  money,  he 
would  be  necessarily  tbe  trustee  of  the  drawer  for  the  amount  he 
■  beyond  that  vhiob  be  has  advanced.  That  is  the  case  of  Reid 
1  Cn>.BtlB.Ht;Boll.A]ir.l71. 
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p.  Farnival,*  referring  to  the  cam  of  Johiuon  v.  Ecnnion,  io  vhich  tbe 
law  is  so  laii  down;  and  in  that  case  the  agreement  between  the 
parties  mnst  have  been  this,  and  the  iDdorsement  mnst  have  been  to 
eonstmed,  otherwise  the  intention  of  die  partlea  could  not  be  carried 
into  effect.  The  whole  right  of  action  passes  to  the  indorsee,  who  ii 
necesearily  a  trustee  to  the  extent  of  the  sum  exceeding  that  which  he 
has  ndranced  upon  the  bill,  and  it  may  be,  where  part  of  the  sum  ia 
paid  upon  the  bill,  that  the  same  rule  ought  to  apply.  Certunly,  I 
apprehend  that  it  ought  not  to  apply,  unless  there  be  no  other  mode 
of  doing  jnstioe  between  the  parties.  Why  the  Conrt  of  Chancery  is  to 
be  invoked  for  the  purpose  of  settling  the  rights  of  parties  on  bills  of 
exchange,  I  am  quite  unable  to  see.  That  expression, "  he  is  a  trustee 
tor  the  rest,"  may  or  may  not  mean  that  there  is  such  a  trust  as  may 
be  enforced  in  the  Court  of  Chancery.  I  should  have  thought  that 
an  action  for  money  had  and  received  would  lie  the  instant  the  in- 
dorsee himself  received  more  than  he  was  entitled  to.  I  should  have 
thought  that  the  drawer  might  have  brought  an  action  for  money 
had  and  received,  as  in  Pownal  c  Ferrsnd  he  brought  it  for  money 
paid.  And  when  it  was  said  by  Mr.  Baron  Bayley,  in  the  ease  of 
Reid  p.  Fumival,'  that  the  indonee  would  be  trustee,  that  meant 
no  more  than  that  the  benefioial  interest  wonld  be  in  the  indorser, 
and  not  that  a  bill  in  Chancery  most  be  necessarily  filed  by  the 
drawer  for  the  purpose  of  getUng  payment  of  what  he  was  entitled  to^ 
I  apprehend  that  it  is  not  a  trust  for  the  Court  of  Chancery,  but  that 
it  ie  a  confidence  anch  as  arises  in  many  caties  out  of  a  contract  in  a 
mercantile  transaction,  from  which  the  law  implies  a  promise  to  pay 
money.  If  it  was  a  trust,  I  apprehend  that  the  proper  course  would 
be  for  a  court  of  law  to  shut  its  eyes  altogether,  and  to  refuse  to  ac- 
knowledge it  at  all,  rather  than  to  say  there  is  a  trust,  and  not  to  allow 
It  to  be  assidled  by  any  evidence.  I  own  I  entertain  a  clear  opinion, 
which,  perhaps,  I  might  have  more  properly  expressed  in  the  words  of 
my  brother  Byles,  that  in  each  case  with  reference  to  bills  of  exchange, 
If  a  question  arises  who  is  the  principal  debtor,  prima  facta  the  ao- 
oeptor  ia  the  principal  debtor;  and  then,  in  order,  the  drawer  and  the 
indorsere,  as  their  names  appear  upon  the  bill.  But  the  court  ia  bonnd 
to  test  the  evidence  to  show  that  in  any  case  the  person  who  is  not  the 
principal  debtor  on  the  face  of  the  bill  is,  in  fact,  the  principal  debtor; 
and,  if  he  is  the  principal,  he  is  the  agent  to  pay  for  all  those  debtors 
subordinate  to  him,  including  the  acceptor;  and  that  is,  as  it  seems  to 
roe,  the  position  of  Cheeaebrough  &  Co.  and  Tewdall  &  Co.  in  respect 
3f  the  bills  to  which  they  are  parties. 
KxkTUia,  J.,  concnrred.  Judgment  for  iht  defenskirX 

1 1  c.  H.  4  s.  eae. 
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AURA  Am>  MASTERMAK'S  BANE,  Ldqtbd,  v.  LEIOHTON. 

Iv  THB  EZCHSQOBB,  NoTXXBBB  19,   1866. 
[R^iorttd  in  Law  BeptrU,  S  Emheguer,  60.J 

This  van  a  consolidated  action  on  two  bills  of  exchange  for  £8,000 
Moh,  dated  the  19th  of  Deoember,  1865,  drawn  by  the  Blakelcy  Ord- 
nance  Company  upon,  and  accepted  by,  the  defendant,  payable  re- 
■pectively  at  three  and  foor  months  after  date,  and  indorsed  to  the 
pluntiffi.  Both  actions  were  commenced  by  writ  under  the  Bills  of 
Exchange  Act,  1856  (18  A  19  Tiot  o.  67). 

Third  plea : '  that,  whilst  the  bills  were  in  the  bands  of  the  plaintiffs, 
tx  holders,  one  T.  A.  Blakeley*  paid  to  the  plaintiffs  the  full  amount 
due  to  tbera  in  respect  of  the  bills,  and  became  entitled  to  become  the 
holder  of  them,  yet  the  plaintiffs  did  not  deliver  the  bills  to  him,  but 
are  now  sning  on  them  without  his  authority,  or  the  authority  of  any 
Other  person  entitled  to  maintain  an  action  npon  the  bills,  or  either  of 
them. 

Demurrer  and  joinder. 

Cohen  {Coleridge,  Q.  C,  with  him),  in  support  of  the  demnrrar. 
The  third  plea  is  clearly  bad  on  the  authority  of  Jones  v.  Broadhnrst, 
which  shows  that  satisfaction  by  the  drawer  fumishes  no  defence  to 
&o  acceptor,  whose  contract  with  the  indorsee  ia  entirely  distinct  and 
separate.  It  does  not  aver  that  the  payment  was  made  at  the  request 
or  on  behalf  of  the  defendant;  nor  that  there  was  in  the  payment  any 
privity  between  him  and  Blakeley ;  nor  that  the  payment  was  on  any 
contract  that  the  bill  should  be  delivered  up;  nor  does  it  even  say 
tbat  the  plaintiffs  are  suing  against  the  will  or  contrary  to  the  order 
of  Blakeley,  but  only  that  they  are  suing  "  without  his  authority."  All 
that  appears  is  that  some  stranger  has  paid  the  amount  of  the  bills  to 
the  pliuntiffs  who  may  be  now  suing  (consistently  with  the  plea)  as 
trustees  for  him. 

Sir  George  Honyman,  Q.  C.  (M^ItOyre  with  him),  in  snpport  of 
the  plea.  The  third  plea  is  good.  The  statement  is  here  made  which 
was  wanting  in  the  plea  in  Jones  v.  Broadhurst,  that  Blakeley  became 

'  Only  la  much  of  tha  cue  ii  ^tbd  u  relmlei  to  thli  plea.  The  fourth  plea, 
■Ue^iig  on  equitable  ^roandi  a  let-off  ag^ntt  the  payee,  wai  held  good  on  demur- 
rer.  — Ed. 

*  Blakelej  and  the  BUkeley  Odr«iice  Companj  were  treated  a«  identical;  wai 
tbe  oompanj  wa«  luppoaed  to  cooaiB  vf  Blakeley  and  one  other  penon. 
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entitled  to  faeoome  the  holder  of  the  bills,  and  that  the  pl&intifb  are 
■ning  without  the  authority'of  any  person  entitled  to  maintun  w 
aotion  npon  the  bills.  This  statement  is  inconsistent  with  the  notion 
that  the  bills  have  been  left  in  the  hands  of  the  plaintiSs  in  order  that 
tbey  might  sne  npon  them. 

Cohen,  in  reply. 

The  conrt  then  delivered  judgment  on  the  demarrer, 

Bbaitwbll,  B.  I  think  the  third  plea  is  bad.  The  plea  is,  if  I  may 
say  BO,  bad,  because  it  is  not  good,  when  the  pleader  might  so  oadly 
have  made  it  good  if  he  had  chosen.  To  make  it  good,  this  meaning 
mnst  be  given  to  it,  that  the  plunUfEs  were  not  the  lawful  hoMera  of 
the  bills  at  the  time  when  the  action  was  bronght.  Bat  this  iu  not  the 
true  meaning  of  the  plea,  beoanse  the  payment  of  the  loll  anu/nnt  due, 
which  is  the  gronnd  ol  the  def  enoe  stated,  has  no  snch  neoe>eary  oon- 
■eqnence.  The  payment  may  have  been  made  on  aooonnt,  or  for  many 
different  reasons,  and  not  as  a  satisiafition  of  the  bills.  But  it  is  fur- 
ther said  that  Blakeley,  by  such  payment,  became  entitled  to  be  the 
holder  of  the  bills.  Possibly ;  but  it  is  quite  consistent  with  this,  that 
although,  if  he  had  insisted  upon  it,  the  plaintiffo  must  have  delivered 
the  bills  to  him,  yet  he  did  not  so  insist;  and  they  oontinded  to  have 
the  defaclo  possession  of  the  bills,  and  were  entitled  to  the  remedies 
of  holders  i^inst  the  defendant.  Whether,  if  the  plea  had  allied 
that  the  plalnUffs  were  not,  at  the  oommencement  of  the  action,  the 
lawM  holders  of  the  bills,  it  would  have  been  a  good  plea,  I  will  not 
■ay ;  but  I  can  conjecture  the  reason  why  this  was  not  said.  The  bills 
may  have  been  purposely  left  in  the  hands  of  the  bankers,  as  a  further 
•eenrity  in  the  event  of  the  other  discounted  bills  being  dishonored ; 
so  that  though,  in  one  sense,  all  was  paid,  yet  it  would  not  be  true 
that  the  plaintiffs  were  not  entitled  to  sue.  I  must  therefore  hold  the 
plea  to  be  bad,  because  I  cannot  see  that  it  is  good. 

CsAifNELL,  B.  I  am  of  the  same  opinion.  On  the  third  plea,  I  have 
had  some  doubt  whether  it  might  not  be  upheld,  as  alleging  that  the 
plaintiffs,  at  the  oommenoement  of  the  suit,  were  not  holders  of  the 
bills,  —  not  saying  that  they  were  not  in  -  possession  of  the  bills,  but 
that  they  were  not  holders  with  a  right  to  sue.  But,  on  the  ground 
koggeated  by  my  brother  Bramwell,  I  think  the  plea  fails.  If  npheld 
at  all,  it  must  be  on  the  ground  that  the  plaintiffs  were  tortious  bolden 
of  the  bills;  but  it  stops  short  of  stating  circumstances  which  require 
that  inferenoe.  It  does  not  say  that  the  plaintiffs  sue  agidnst  the  will 
of  Blakeley,  but  only  that  they  sue  without  his  aatbonty ;  and  it  is 
eonsistent  with  this  averment  that  Blakeley  has  not  interfered,  and  that 
they  are  therefore  entiUed  to  sue. 

PieoTT,  B.    I  am  of  the  samr  opinion.    It  is  consistent  with  tht 
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facta  stated  in  the  third  plea  that  the  pl^atifb  are  rightfully  in  pc»> 
NMion  of  the  bills,  with  the  ordinary  rights  of  action  of  holdera :  it  k 
therefore  bad. 

Ju(^ment/or  ptamt^ft  on  demurrer  to  third  pita. 


WOODWABD  AHD  Akothbb  v.  FELL.  -  " 

In  the  Qitssn's  Bshoh,  Notsicbbb  27,  1868. 
(Sepprtorf  M  Law  R^orU,  4  Quwi'i  Btitck,  G6.] 

DxoLABATioir  on  a  bill  of  exobange  drawn  upon  the  defendant  by 
Edward  Creaswell  ft  Sons  to  their  own  order,  accepted  by  the  defend- 
ant, indorsed  by  Edward  Creaswell  9e  Sods  to  Henry  William  OreM- 
well,  and  by  him  indorsed  to  the  pldntifb. 

There  were  also  the  money  ooants. 

The  plea  and  replication  to  the  first  count,  on  which  issne  was  joined, 
disclosed  the  same  facts  as  are  giren  more  in  detail  in  the  oaee;  and, 
as  the  oogrt  had  power  by  agreement  to  amend  the  pleadings,  it  is 
nnnecessary  to  set  them  ont. 

At  the  trial  before  Keating,  J.,  at  the  Olonoester  summer  afiuxec, 
1869,  a  verdict  was  foond  for  the  phuntiSs  for  £S00,  snbject  to  the 
opinion  of  the  court  upon  the  following  case :  — 

The  bill  of  exchange  upon  which  the  action  is  brought  was  a  bill  for 
£800,  dated  the  7th  of  August,  1865,  payable  to  drawer's  own  order, 
four  months  after  date,  drawn  by  Edward  Cresswell  &  Sons  upon  and 
accepted  by  the  defendant.  The  bill  was  duly  indorsed  by  Edward 
Cresswell  &  Sons  to  Henry  William  Cresswell :  he  indorsed  it  in  blank, 
and  handed  it  to  J.  C  Hodges,  who  indorsed  to  bis  bankers,  the  Metro- 
politan and  FroTincial  Banking  Company  ;  and  they  held  the  bill,  aa 
such  indorsees,  at  maturity. 

The  bank  commenced  three  actions  upon  the  bill  against  the  de- 
fendant, against  Edward  Cresswell  8b  Sons,  and  gainst  Henry  William 
Cresswell. 

In  the  action  by  the  bank  agunst  H.  W.  Cresswell,  the  indorser,  the 
writ  was  issued  on  the  15th  of  January,  1866.  On  the  ISth  of  March, 
1866,  H.  W.  Cre«flwell,  for  the  purpose  of  taking  np  the  bill,  handed 
OTer  to  J.  C.  Hodges  securities  for  an  amount  equal  to  that  of  the  bill ; 
and  out  of  the  proceeds  of  those  securities,  and  on  behalf  of  H.  W. 
Creaswell,  Hodges  paid,  on  the  21st  of  March,  1866,  the  amount  dne 
on  the  bill  to  the  Metropolitan  and  Frovindal  Banking  Company ; 
vherenpOD,  on  the  8d  of  April,  an  order  was  made  to  stay  proceedings 
•D  payment  of  costs.    The  bill  remained  in  the  hands  of  the  bank  until 
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the  ooetB  were  taxed  and  paid.  The  oosta  were  taxed  at  £21  11a:  4d.j 
and  that  sum  was,  on  the  IStb  of  April,  1866,  pud  to  tlie  bank  bj  tbe 
plaintiffs,  as  soliolton  for,  and  on  behalf  of,  H.  W.  Creaawell ;  and  oo 
the  same  day  the  bill  was  delivered  over  to  the  pluntiffi  as  snch  solici- 
tors. Two  or  three  days  afterwards,  and  before  the  Slat  of  May,  1866, 
the  plaintifEs,  to  whom  H.  W.  Cresswell  was  indebted  for  costa  in  an 
amonnt  larger  than  that  of  the  bill,  applied  to  him  for  money  on  aooonnt, 
and  he  transferred  to  tliem  the  bill,  which  had  already  been  iadorsed 
in  blank  by  him  as  aforesaid,  in  part  payment  of  their  elum  ag^nat 
him ;  but  there  was  no  further  or  other  indorsement  of  the  bill  to  the 
plaintiffs. 

In  tbe  action  by  tbe  bank  against  the  defendant,  the  acceptor,  the 
writ  was  issaed  on  the  29th  of  December,  1865.  Jodgmeat  was  si^ed 
on  the  Sd  of  March,  1866;  and,  on  the  6th  of  March,  the  bank  lodged 
a  ca.  aa.  against  the  defendant  on  the  judgment  with  the  aherifE  of 
Middlesex,  indorsed  to  satiafy  £810  9s.  lld^  being  the  amonnt  doe  on 
the  bill  and  Dosts,  and  £1  tt.  oosts  of  exeoutton,  dto.  On  the  29th  of 
March,  the  defendant,  having  been  arrested  in  another  snit,  was  in- 
formed by  the  aheriff'a  officer  that  he  held  this  ca.  ta.  The  sheriff's 
officer  commnnicated  then  with  the  bank,  and  reoetved  an  order  to 
detain  defendant  onder  their  execution,  which  he  did  accordingly; 
and,  abt>ut  fonr  hoars  afterwards,  he  received  an  order  to  discharge 
tbe  defendant,  on  payment  of  £9  Is.  lOd.  and  the  fees. 

This  payment  was  made,  and  the  defendant  was  released. 

No  receipt  was  given  by  the  sheriff  for  the  payment  made  to  him  by 
the  defendant ;  but,  on  the  12th  of  April,  when  the  sheriff  pud  ovw 
to  the  bank  tbe  £9  Is.  lOd.,  the  following  receipt  was  given  :  — 
"Ths  Mktbopolitah  Aim  Pbotihcial  Baite  v.  Pelu 

"  Received,  April  12, 1S66,  of  Mr.  Bnnn,  officer  to  the  sheriff  of 
Hiddlesex,  £9  Is.  lOd,,  in  discharge  of  debt  and  costs  herein, 

"  For  pluntjff*s  attorney,  J.  Holditcii." 

This  sum  of  £9  Is.  IQd.  was  the  amonnt  of  taxed  costs  due  to  the 
bank  xa  their  action  agunat  the  defendant.  Xo  fnrther  or  other  pay- 
ment was  at  any  time  made  by  the  defendant  in  respect  of  the  bill. 

The  plaintiffs,  on  the  81st  of  May,  1866,  and  after  the  bill  had  been 
transferred  to  them  by  H.  W.  Cresswell  in  manner  aforesiud,  com- 
menced the  present  action. 

The  court  were  to  have  liberty  to  make  snob  amendments  in  the 
pleadings  as  the  jndge  at  Nisi  Prios  might  have  made,  and  to  draw 
any  inferences  of  fact  which  a  jnry  ought  to  have  drawn. 

He  question  for  the  oonrt  was  whether,  upon  the  facts,  the  defend- 
ant remuned  liable  to  pay  the  amount  of  the  bill  to  the  pluntifh. 
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S.  MaUheaa,  Q.  C^  for  the  plaintifEi.  The  bank,  being  the  bolden 
of  the  bill  &t  maturity,  oommenoed  Kotione  againet  the  defendant,  the 
Moeptor,  and  Creuwell,  an  iadoraer.  The  bank  obtained  judgment 
•gainst  the  defendant  on  the  Sd  of  March,  and  lodged  a  ca.  »a.  on  the 
8th  of  March;  bat  they  did  not  take  him  and  diaohai^  him  till  the 
2&Uk.  On  the  21st,  Cresswell  paid  the  hill,  and  he  then  became  the 
holder;  and  he  coold  ane  the  defendant  or  any  other  party  prior  to 
hinuolf,  or  negotiate  it,  as  he  did,  and  |^ve  a  right  to  the  plaintifEi. 
**  A  lull  of  exchange  is  negotiable  ad  infinitum  until  it  has  been  p^d 
by,  or  diacharged  on  behalf  o^  the  acceptor.  If  the  drawer  has  pidd 
the  bill,  it  seenu  he  may  sne  the  acceptor  npon  the  bill ;  and  if,  instead 
of  Boing  the  acceptor,  he  put  it  into  drcnlation  upon  his  own  indorse- 
ment only,  it  does  not  prejudice  any  of  the  other  parties  who  have 
indorsed  the  bill  that  the  holder  should  be  at  liberty  to  sne  the  ao- 
oeptor."  Per  Lord  Ellenborongh,  in  Callow  v.  Lavrenoe,  cited  in 
Bylea  on  Bills  at  p.  157,  8th  ed.  Judgment  and  exeontion  issued 
against  any  party  to  a  bill,  wiUioat  sntisfaotion,  are  no  extingoishment 
of  the  debt  either  as  against  him  or  any  other  party.  Tarleton  v,  AU- 
husen.>  In  Thompson  v.  Parish,*  Cookbnm,  C.  J.,  after  alluding  to  the 
judgment  of  Littledale,  J.,  in  Beard  «.  M'Carthy,*  says:  "With  the 
greatest  respect  for  the  very  learned  judge  who  decided  that  case,  I 
cannot  help  thinking  that,  in  saying  *  that  taking  the  defendant  in  exe- 
cntion  is  the  same  as  if  the  defendant  had  paid  the  debt  and  costs,'  he 
has  gone  too  far.  The  eSect  of  taking  the  debtor  in  execution  is,  no 
doubt,  to  suspend  all  other  remedies  ag^nst  him ;  but  it  is  going  too 
far  to  say  that  the  debt  is  thereby  altf^ether  extinguished."  And 
Willee,  J.,  in  the  same  case,  cites  Foster  ti.  Jackson  *  as  expressly  lay- 
ing down  the  law  that  taking  a  debtor  in  execution  under  a  ca.  so.  is 
not  ui  actual  satisfaction.  Claxton  v.  Swift.*  Cresswell,  therefore, 
was  still  liable  on  the  bill  at  the  time  he  pud  it ;  and,  although  Eng- 
lish V.  Darley*  may  be  an  authority  that  the  bank,  by  releasing  the 
acceptor  from  custody,  discharged  all  the  indoraers,  yet  that  doctrine 
b  in^plioable  in  the  present  case,  as  Cresswell  had  already  paid  the 
lull  under  l^al  pressure.  This  is  simply  the  case  of  one  of  several 
■oreUes  saed  by  the  creditor  oonourrently  with  the  principal  debtor. 
And,  the  surety  having  pud  under  pressure  of  the  action,  he  has  an 
immediate  right  of  action  i^unst  his  principal,  which  no  subsequent 
act  of  a  third  person  can  divest. 

[Hatss,  J.  Before  the  principal  debtor  had  been  taken  or  released 
Innn  onstody,  the  debt  hod  been  lawfully  discharged  by  his  surety ;  it 
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voold  be  monstroos  if  the  aubsequent  Tolantary  act  of  a  third  penon 
coald  deprive  the  saretjr  of  his  right  of  action  against  the  prinoipsl.] 

[L[T8B,J.  After  the  bill  had  been  paid  by  Cresaifell,  conld  th« 
bank  bare  proceeded  againat  the  defendant?] 

Id  Bf  loi  on  Bills,  8th  ed.  p.  205,  it  ii  aud :  '*  The  better  Of^oa 
nenw  to  be  that  to  an  action  against  die  acceptor  pajment  hy  the 
drawer  is  no  plea." 

A.  3.  B1U,  Q.  C'^  for  the  defendant.  It  is  a  fallacy  to  say  diat 
CresBwell  paid  and  became  the  holder  of  the  bill  on  tlie  21st  of  March. 
It  was  not  till  the  13th  of  April  that  he  had  perfected  his  right  to  the 
poaseeaion  of  the  bill,  when  it  was  handed  over  to  him.  ITp  to  that 
time,  the  bank  were  the  holders  of  the  bill,  and  not  Creaswell;  and 
they,  by  dischai^ng  the  acceptor  oat  of  costody,  discharged  and  ex* 
tingnisbed  the  bill  and  all  rights  upon  it.  Jaqnes  e.  Withy.'  Cress- 
well  had  acquired  no  right  of  action  at  that  time. 

M.  Matthewi,  in  reply.  The  baok  had  no  right  to  the  bill  after  it 
had  been  paid  in  full  on  the  2l8t  of  March  ;  and  therefore  (conceding 
which  ia  a  very  doubtiul  point,  that  the  discharge  of  the  acceptor  from 
execution  without  payment  woold  otherwise  have  extingmahed  th9 
bill)  the  discharge  of  the  defendant  coald  have  no  operation  on  Cresa- 
well's  vested  right  of  action. 

LgsH,  J.  I  had  aome  difficulty  at  first ;  bat  I  have  come  to  a  oon- 
clnaloD  aatiafaotority  to  my  own  mind  that  oar  judgment  onght  to  be 
for  the  plaintiffs.  The  bank  were  indorsees  and  holders  of  ^e  bill  at 
its  maturity.  They  bronght  actions  agauiBt  the  defendant,  the  acceptor, 
and  two  indorsers  of  the  bill.  In  the  action  agunst  the  defendant,  tlie 
acceptor,  the  bank  obtuned  judgment  on  the  dd  <rf  March ;  and,  on 
the  6th  of  March,  a  ca.  sa.  was  lodged  with  the  sheriff.  On  the  2iBt 
of  Maroh,  before  the  defendant  was  taken  in  execntion,  Creaswell,  one 
of  the  indorsers  who  had  been  sued,  paid  to  the  bank  the  amonnt  of 
the  bill.  If  he  had  paid  the  costs  also,  be  would  have  been  entitled  at 
<»ioe  to  the  posseaaion  of  the  bill.  Assuming,  therefore,  that  the  non- 
payment of  the  costs,  to  which  I  will  advert  presently,  made  no  difibr- 
ence,  Cresswell,  having  paid  the  bill  as  indoner  or  surety,  had  a  right 
or  action  at  once  agunst  the  defendant,  the  principal,  or  person  pri- 
marily liable ;  and  this  right  was  vested  on  the  2lBt  of  March.  On 
the  29th  of  March,  the  defendant  was  detained  in  execntion;  and,  if 
the  bank  had  continued  to  hold  him,  that  would  have  been  no  anawer 
by  the  defendant  to  an  action  by  Cresswell,  and  neither  in  my  opinion 
would  hia  discharge  have  been  any  answer.  It  would  be  monstrous, 
as  my  brother  Hayea  observed,  if  the  aot  of  a  third  person  in  disoharg- 
tng  the  principal  out  of  oostody  oould  take  away  the  prior  vested  rifj^l 
1  1  T.  B.  ceT. 
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trhich  the  sarety  bad  ^(ainet  him.  The  dischaige  was  a  mere  volan- 
taiy  act  by  the  bank,  altbongh  it  might  be  a  very  proper  act  on  their 
part  Then,  does  the  fact  that  CresBTell  had  only  paid  the  amonnt  of 
the  bill,  and  not  the  coats,  before  the  discharge  of  the  defendant,  make 
any  difference  ?  Clearly  not.  He  pud  Boffioient  to  oover  the  amouoC 
due  on  the  bill,  and  epeoifioally  appropriated  it  to  tJte  payment  of  the 
bill ;  and  the  only  effect  of  the  non-payment  of  the  costs  was  that  the 
bank  had  a  lien  upon  the  bill  till  the  costs  were  pud ;  but  Cresswell'a 
right  to  tha  bill,  and  his  rights  and  remedies  on  the  bill  agunst  the 
defendant,  were  just  the  eame  as  if  be  had  paid  the  costs  on  the  21st 
of  March,  and  the  bill  had  then  been  handed  to  him.  He  was  then 
the  holder  of  the  bill.  Therefore,  Cresswell  haying  this  vested  right  of 
action  on  die  bill  against  the  defendant,  it  would  be  unreasonable  in 
the  extreme  if  Cj^eswell,  the  surety,  were  to  be  deprived  of  his  right 
of  aotiov  against  the  principal,  because  the  principal,  by  the  voluntary 
act  of  a  third  penwn,  had  been  discharged ;  and  Cresswell  having  this 
right  of  action  on  the  bill  could  transfer  it  to  the  plaintiffi,  who  are 
therefore  entitled  to  recover. 

HAinrEN  and  Haikb,  JJ.,  concurred, 

Jiidffment/or  th«  plaintiff'i.' 


i/' 


THORNTON  Aim  Othbbs  v.  MATNARD. 

In  TBS  CoMuoiT  Pleas,  Jctlt  9,  1876. 

[Reported  in  Lav  BeparU,  10  OiHiimoii  Pleai,  696.] 

The  declaration  contained  nine  coonts  upon  nine  several  bills  ot 

exchange  drawn  respectively  by  Rutty  <fe  Co.  upon  and  accepted  by 

the  defendant,  and  indorsed  by  Rutty  &  Co.  to  tbe  plaintiffs,  and  ateo 

a  count  upon  a  promissory  note  drawn  by  the  defendant  payable  to 

tite  plaintifis,  and  the  money  connte  and  a  count  for  interest. 

The  defendant  pleaded  to  the  first  nine  counts  an  equitable  plea,  aa 
follows :  For  a  defence  on  eqnitable  grounds  as  to  the  sum  of  £425, 
parcel  of  the  plaintiffs'  claim  in  respect  of  the  first  nine  counts  of  the 
declaration,  the  defendant  says  that,  after  the  acceptance  of  the  said 
several  bills,  T.  B.  Jones  was  dnly  appointed  trustee  of  the  estate  and 
effects  of  John  Rutty  3b  Co.,  and  their  property  became  and  was  and 

I  Brown  n.  Foatar,  A  A!a.  282;  SawTer  v.  Bradford,  S  Ala.  672;  Sswyer  v.  Pat 
tanon,  11  AU.  628,  conlni. 

Coot  SlddftU  „.  Bawcliflfe,  1  Cr.  4  M.  487;  Sawyer  e.  While,  IB  Tt  40;  ClwcM* 
V.  BirUt,  S  Show.  441, 494;  HajUnr  o.  Mulhall.  2  W.  BL  128G. 
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y  vetted  in  snob  traatee  onder  a  liqaidation  by  urangement  ponoant 
to  and  witbin  the  meanlDg  of  the  Bankruptcy  Aot,  1869,  part  &,  and 
that  the  plaintifi,  b^g  such  holders  and  indorsees  of  the  said  inlls  of 
exchange  as  in  the  declaration  mentioned,  were,  long  before  this  rait, 
pud  by  sDch  tnutee,  and  received,  oat  of  the  estate  and  eflfeota  of 
Rntty  A  Co.  so  vested  as  aforesaid,  the  sum  of  £426,  to  which  this 
|dea  is  pleaded,  being  a  dividend  on  the  amonnt  of  the  sud  bills  pay- 
able to  the  pliuntidb  by  Ratty  Je  Co.  as  drawers  of  the  bills,  and  that 
the  pliuntifEs  have  thence  hitherto  had  and  still  have  no  beneficial 
Interest  whatsoever  therein,  and  that  they  are  eoing  for  the  said  snia 
of  £426,  parcel,  Ae.,  only  as  trustees  and  agents  for  T.  B.  Jones  ai 
snob  trustee  as  aforesaid,  and  for  the  benefit  of  the  siud  estate  of 
Rutty  A  Co.,  and  not  otherwise ;  and  the  defendant  further  says  that, 
before  and  at  the  time  of  the  said  Uquidation  by  arrangement,  Rutty 
ft  Co.  became  and  were  and  still  are  indebted  to  tbe  defendant  in  an 
amount  equal  to  the  pluntlffs'  claim  in  respect  of  the  matter  herein 
pleaded  to,  for  money  payable  by  Rnt^  A  Co.  to  the  defendant  for 
bricks  and  goods  sold  and  delivered,  and  brioks  and  goods  barguned 
and  sold  by  the  defendant  to  Rntty  A  Co.,  Ac. ;  and  the  defendant 
farther  says  that,  at  the  time  of  Rutty  A  Co.  becoming  indebted  to 
llie  defendant  as  aforesaid,  they  became  so  on  the  faith  of  the  defend- 
ant being  indebted  to  them,  and  of  bis  liability  to  them  in  respect  of 
tbe  bUls  of  exchange  in  the  first  nine  counts  mentioned;  and  the 
defendant  is  willing  to  set  off  and  claims  equitably  to  be  entitled  to 
set  off  the  amonnt  of  the  sud  debt  so  due  and  owing  from  Rutty 
A  Co.  to  tbe  defendant  agfunat  the  plaintiffs*  claim  in  respect  of  tbe 
matter  herein  pleaded  to,  parsnant  to  the  statute  in  such  case  made 
and  provided,  and  also  the  siud  Bankruptcy  Act,  186d. 

To  this  plea  the  plaintiffs  demurred,  on  the  groand  that  it  substan- 
tially amonnted  to  a  plea  of  pajrment  by  the  drawers,  without  the 
aooeptor  being  party  to  the  transaction.    Joinder  in  demurrer. 

Hay  B.  Ji.  G.  WSliama,  Q.  C.  {Lwniey  Smith  with  him),  in  sup- 
port of  the  demurrer.  The  anbstance  of  the  plea  is  this :  the  holden 
of  the  bills  have  received  from  the  drawers  £425,  in  part  discharge 
of  their  liability  on  tbe  bills,  and  therefore  quoad  that  anm  they  are 
suing  as  trustees  for  tbe  drawers;  and  I,  the  acceptor,  have  an  equita- 
ble right  to  aet  off  a  debt  due  to  me  from  the  drawers.  The  first 
part  of  the  plea  clearly  affords  no  defenue,  payment  by  the  drawers 
being  no  defence  to  an  action  against  the  acceptor,  whether  of  the 
whole  or  of  part  of  the  amount  of  the  bill:  Jones  v,  Broadhnrst; 
Agra  and  Masterman's  Bank  v.  Leigbton ;  and  the  second  part 
depends  upon  the  mutual  oredit  clause  of  tbe  Bankruptcy  Act,  1869 
(82  A  83  Yiot.  c.  71),  i  89;  but  that  olanse  applies  only  to  credito 
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between  the  bankrupt  and  the  person  nilag.  See  Turner  r.  Thomu,* 
where  Willes,  J.,*  sajre :  "  The  89th  seotion  of  the  82  A  88  Yiot.  c.  71  li 
1  feotion  inUnded  for  the  settlement  of  all  proceedings  between  the 
bukmpt  and  persons  dealing  with  him;  and  there  seems  no  reason 
tor  bringing  in  persons  standing  ontoido,  who  oannq^  have  the  same 
benefits.  It  is  a  settlement  appropriftte  to  bankmptuy,  and  not  to 
persons  who  are  solvent.  That  is  one  reason.  Another  is,  that  the 
principle  of  Geoige  v.  Clagett '  applies  only  to  what  may  be  said  to  be 
the  proximate  motire  of  dealing  with  the  factor;  and  the  contiD> 
genoy  of  his  bankmptoy  and  the  mode  of  settling  aooonnts  with  his 
Bsrignees  cannot  be  sud  to  have  been  contemplated.  The  defence 
here  attempted  to  be  set  up  is  not  a  defence  against  the  factor,  bnt 
only  a  specif  mode  of  settling  aoconnts  with  bis  assignees  npon  his 
bankruptcy,  and  therefore  is  not  one  of  the  defences  falling  wiUiin 
the  principle  of  Qeorge  v,  Clagett.  And  see  Williams  on  Bankruptcy 
p.  66.  The  plea,  therefore,  is  neither  good  as  a  legal  nor  as  an  equit- 
able defence." 

Baylis,  Q,  O^  contra,  contended  that  the  pluntiffe,  having  been 
paid  a  part  of  the  amonnt  of  the  bills  by  the  trustee  under  the  bank- 
mptcy  of  the  drawers,  were  as  regards  the  sum  bo  ptud  tnisteea  for 
them,  and  consequently  the  defendant  had  a  right  in  equity  to  set  off 
against  their  claim  on  the  bills  any  clum  which,  but  for  the  interven- 
tion of  the  tmst,  be  oonld  have  set  off  against  the  drawers.  He  cited 
Cochrane  v.  Oreen,*  Clark  n.  Gort,*  EUdn  v.  Baker,*  and  Booth  v. 
Hutchinson.' 

a.  G.  WiUiatTu,  Q.  C^  was  heard  in  reply.  Our.  adv.  vuU. 

July  9.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J.,  and 
Brett  and  Archibald,  JJ.)  was  delivered  by 

LoBD  CoLKBiDOE,  C.  J.    This  was  a  demurrer  to  an  equitable  plea. 

The  declaration  oontuned  nine  counts  on  nine  bills  of  exchange, 
and  it  contained  other  connta  not  now  necessary  to  be  referred  to. 
The  plaintiffs  were  the  indorsees  of  the  bills ;  the  defendant  was  the 
acceptor ;  Messrs.  John  Rutty  As  Co.  were  the  drawers. 

The  defendant  pleaded  an  equitable  plea  to  the  counts  on  the  bills, 
as  to  £426,  parcel  of  the  amount  claimed,  that  the  drawers  became 
bankrupt,  and  tJiat  the  plaintiffs  received  £425  as  a  dividend  on  the 
amount  of  the  bills  due  from  the  drawers  to  the  plaintiffs  as  indorsees ; 
sod  that,  as  regards  the  £426,  the  plaintiffs  sne  only  as  trustees  for  the 

1  Uw  Sep.  a  C.  P.  8ia  *  Iaw  Kep. «  C.  P.  S16. 
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dnwen.    The  pies  theo  goei  on  to  plead  a  Mtoff  of  a  debt  dae  to 
tbe  dAfendant,  the  acceptor,  from  the  drmvers  of  the  HSm. 

We  are  of  opinion  that  the  plea  U  good.  The  legal  position  of  th« 
parties  ia  aaoertained  bj  the  oaae  of  Jonee  o.  Broadhorst.  The  jndg' 
meat  of  Oesav^ll,  J^  in  that  case  rerieiri  tbe  aathorities,  and  finally 
decides  that  payment  either  partially  or  in  full  bj  the  drawer  to  the 
indorsee  doea  not  disentitle  the  indorsee  to  sae  the  aooeptor  for  the 
full  amount  of  the  bill.  But  Creeavell,  J^  intimated  that  the  indorsee, 
on  recovering  from  the  aooeptor,  vaa  trustee  fi>r  the  drawer  to  the 
amount,  whatever  it  might  be,  of  the  drawer's  payment.  And  Sir 
John  Bylea  adopts  his  view :  **  To  an  aotion,"  says  he,  "  agfuast  the 
aooeptor,  payment  by  the  drawer  ii  no  plea,  but  only  converts  the 
holder  into  a  trustee  for  the  drawer,  when  the  holder  afterwards 
reooven  from  the  aoeeptor."  Bylee  on  Bills,  10th  ed.  210.  And  this 
is  equally  true,  aa  the  context  in  Sir  John  Bylea'a  book  shows,  whether 
the  payment  by  the  drawer  was  of  part  of  the  hill  or  of  the  whole. 

So'far,  therefore,  as  the  Sist  half  of  the  plea  is  concerned,  it  would 
of  itself  be  no  answer  to  the  action.  The  plaintiffs  would  be  entitied 
to  recover  the  amoant  to  which  the  plea  is  pleaded,  and  to  hold  tbe 
amonnt  as  trustees  for  the  drawers.  In  the  case  before  us,  however, 
the  indorsees  under  the  ciroumstances  sue  for  the  amonnt  as  trustees 
for  the  drawers;  and  in  this  state  of  facta  the  oase  of  Cochrane  v. 
Groen '  appears  to  be  an  authority  in  point.  It  was  there  held  that  a 
judgment  debt  recovered  in  the  name  of  a  trustee,  which,  if  recov- 
ered in  the  name  of  the  eettui  que  trutt,  would  have  been  a  good 
set-off  at  law  aguost  the  plaintiffs  claim,  may  be  pleaded  as  an 
equitable  setoff.  The  present  is  tbe  converse  case.  The  plaintifFs 
sue  as  trustees:  tbe  defendant  sets  o£E  s  debt  due  from  the  cetCui 
gus  trust:  but  the  principle  which  goveroB  is  manifestly  the  same; 
for,  if  the  action  had  been  brought  by  the  cettuit  qve  trust,  i.  e.  the 
drawers,  agsunst  the  defendant,  their  debt  to  the  latter  mi^t  have 
been  pleaded  as  a  legal  set-oS.  Still  more  directly  in  point  is 
tbe  case  of  Agra  and  Masterman's  Bank  v.  Leighton.  That  was  an 
action  on  a  bill  of  exchange,  by  the  indorsee  against  the  acceptor. 
One  of  the  plena  was  to  this  effect,  —  that  the  bill  was  accepted  by 
the  defendant  by  way  of  payment  for  goods  agreed  to  be  sold  and 
shipped  for  him  by  the  drawer,  and  that  the  defendant  only  received 
\  a  portion  of  the  goods,  amounting  to  £1200;  that  there  was  no  con- 
sideration for  the  bill  except  the  sud  sum  of  £1200 ;  that  tbe  drawer 
paid  tbe  full  amonnt  of  the  bill  to  the  pluntifl*;  and  that  the  defend- 
ant had  a  set-off  against  the  drawer  to  the  extent  of  £1200.  This 
wtM  held  a  good  equitable  plea;  and  the  judgment  of  Mr.  Baror 
1  0  a  B.  a.  B.  4«8;  SO  L.  T.  a  P.  91. 
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Cliiiniii'lt  U  It  clear  antbority  that  the  indonee  who  has  been  pdd  by 
the  (IriiwtT,  when  he  sues  the  acceptor  on  the  entire  bill,  sues,  as 
regards  llie  amount  which  the  drawer  has  paid  him,  as  trustee  for  the 
drawer;  and  the  ground  of  the  learned  BaroD's  judgment  is  that  the 
Mt-off  in  the  case  before  him  waa  of  a  debt  due  to  a  defendant  from 
a  eeMtui  que  trust  in  an  action  by  a  trnatee. 

These  caaea  then,  and  the  oasea  of  Elkin  v.  Baker '  and  Clark  V. 
Cort,'  appear  Co  establish  the  aonndneaa  of  the  two  propositions  tol- 
loving :  1.  That  the  holder,  haring  been  paid  a  part  of  the  bill  by  the 
drawer's  trustee,  sues  as  regards  that  aam  as  trustee  for  and  for  th« 
benefit  of  the  drawer's  trnatee;  and,  2.  That,  where  the  plaintiff  Is 
Boing  merely  aa  trnstee,  and  the  defendant  haa  a  claim  against  the 
CMfui  que  trmt,  which,  but  for  the  intervention  of  the  trust  would  have 
been  set  off  at  law,  suoh  claim  can  be  set  off  in  equity.  If,  then, 
these  two  propositions  are  sound,  —  and  we  think  they  are,  —  it  foL* 
lows  that  the  pl^  is  good,  unless  the  bankruptcy  makes  any  difference. 
We  think  it  does  not. 

If  this  had  been  an  notion  by  the  drawers*  trustee  in  liquidation, 
the  claim  of  the  acceptor  against  the  drawers'  estate  could  have  been 
aet  off  at  law.  The  substantial  identity  of  proceedings  in  liqiiidatioD 
with  proceedings  in  bankruptcy  was  held,  upon  a  variety  of  author- 
itiea,  by  this  court  in  Megrath  v.  Gray;'  and,  since  the  statute  of 
6  Geo.  II.  c  80,  if  this  had  been  an  action  \(f  tbe  assignee  in  bank* 
mptoy,  or  (now)  the  trustee  in  liquidation,  the  »etK>ff  could  have  been 
pleaded  in  a  legal  plea ;  that  is  to  say,  the  setoff  here  would  hav« 
been  good  at  law  but  for  the  intervention  of  Uie  trust,  and  therefore 
it  is  good  in  equity. 

We  do  not  think  the  objection  to  this  view  well  founded  which 
was  suggested  to  follow  from  the  case  of  Turner  v.  Tbomu.*  That 
was  a  case  of  principal  and  factory  and  this  court  declined  to  extend 
the  rule  in  George  v.  Clagett '  to  a  case  where  the  factor  had  become 
bankrupt  and  it  was  proposed  to  set  off  mutual  credits.  Willes,  J., 
observed  that  the  object  of  the  mutual  credit  clause  was  to  settle  the 
affairs  of  bankrupts,  and  not  the  affiurs  of  aolveot  persons.  But  that 
was  a  very  different  ease  from  the  present;  and  it  is  clear  that,  ia 
Tumer  v,  Thomas,*  if  the  action  had  been  by  the  bankrupt's  trustee, 
And  for  a  liquidated  olum,  the  claim  of  the  defendant  against  the 
bankrupt's  estate  could  have  been  set  off 

On  the  whole,  therefore,  it  appears  to  us  that  the  plea  is  good,  and 
that  there  roust  be  judgment  for  the  defendant. 

Jndgmmtfor  the  defendant, 

1  11  C.  B.  X.  1.  (»e.  MCr.fcPh.lG4.  *  Uw  lUp.  0  C.  P.  216 

*  Urn  Bep.  6  C.  P.  610.  •  T  T.  B.  Se9. 
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JOHN  WHEELER  v.  ALBERT  H.  GUILD  abd  Othbm. 

Li  tbb  Sopbihs  Jddioul  Cocst,  Mabsacbusbits,  Octobes 

Term,  1838. 

[Btporttd  in  M  PiOtrvig,  6W.J 

This  wm  aa  action  npon  a  promiMoi7  note  dated  September  1, 19li)t, 
tor  tiie  mm  of  $500,  made  by  the  defeodants,  A.  H.  Qoild  A  Ce^  pay- 
able to  Daniel  Q,  Wheeler,  Jr^  or  order,  in  three  years,  with  intwest, 
and  indorsed  by  the  payee  in  blank. 

The  parties  stated  a  ease.' 

WiuAium,  for  the  plaintiff.  The  note  in  sait  vas  not  paid  by  Staf- 
ford in  the  ordinary  ooarse  of  bnaineaa,  the  payment  being  made  before 
Ita  maturity ;  and  such  payment  was  not  a  valid  payment  and  discharge 
of  the  note.  After  the  payment  oE  the  note,  for  which  it  was  pledged, 
Brigfaam  Jb  Ooodrich's  property  in  it  ceased.  Chitty  on  Bills  (6th  ed.), 
102,  858 ;  Bayley  on  Bills  (PhiUips  db  Sewall's  2d  ed.),  S30 ;  Kingman 
V.  Fieroe,*  Hatch  t>.  Dennis,*  RatoUff  v.  Davis,*  Jarris  t>.  Rogerv,*  Gar- 
Uok  «.  James,*  Fisher  v.  Bradford;*  Story  on  Biulm.  S  859;  Blesden 
V.  Charles.*  If  the  pledge  had  oonsisted  of  any  other  property  than 
a^^tiable  notes,  it  would  not  be  contended  that  Brigham  &  GoodricJi 
oonld  have  transferred  it.  It  is  tme  that  a  negotiable  note  is  distin* 
gnished  from  other  property  in  this,  that  possession  in  the  nsnal  oonrse 
of  bosiness  carries  the  property  with  it.  Miller  t>.  Race,  Collins  «. 
Uartio,  Mason  v.  Waite.*  Bnt  this  distinction  does  not  apply  except 
where  the  note  is  actually  delivered.  Peacock  v.  Rhodes ;  Story  on 
Bulm.  S  S22,  et  teq.  The  note  in  salt  was  not  given  up  to  Stafford 
when  he  paid  it ;  and  he  had  notice  before  the  failure  of  Brigham  that 
he  shonld  not  have  paid  it  to  Brigham.  Coddington  v.  Bay,"  Bay  v. 
Coddington.  The  payment  of  a  note  should  be  made  to  the  person 
having  it  in  his  possession,  with  authority  to  receive  payment.  Brig- 
bam  was  not  the  holder  of  the  note.  It  was  among  the  private  papers 
of  Goodrich ;  and  the  want  of  poesesuon  on  the  part  of  Brigham  was 
DoUce  to  Stafford  that  he  paid  at  his  peril.  Bayley  on  Bills  (Phillips 
*  Sewall's  2d  ed.),  320 ;  Chitty  on  Bills  (5th  ed.),  858 ;  Kingman  r. 
Fierce,'  Freeman  r.  Boynton."    The  transaction  between  Stafford  and 

I  Thla  "oMS,"  being  inbitsntiallj  Mproduosd  In  tbs  oplniou  of  the  ooort,  has 
ssMomtned.— Bd. 
'    *  17  H>M.  247.  *  1  lUifldd,  atl.  *  TelT.  178,  and  notsi. 

•  16HSM.409.  ■ISJcAns.Uft.  M  OnenL  90. 

•  7Bins.H6.         ■  nUan-SOS.        ■•  »  jotes.  «7,  ASfi.         u  7  Ibsa  4M 
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Brigham  was  in  fact  a  sale  at  a  disoount ;  and  Stafford  took  as  utsignee^ 
and  subject  to  the  rights  of  the  real  owner.    Peacock  v.  Rhodes. 

The  payment  to  Brigham  alone  was  not  valid,  the  note  having  been 
deposited  with  Brigham  and  Qoodriob.  There  can  be  no  presamption 
that  it  was  a  partnership  transaction,  as  Staffi>rd  took  a  receipt  in  tha 
name  of  Brigham  alone.  Qow,  61 ;  Etfaeridge  o.  Binney;'  Collyer  on 
Partn.  228,  229.  This  receipt  shows  that  the  transaction  was  a  mere 
personal  executory  contract  between  Stafford  and  Brigham. 

If  the  note  in  suit  had  passed  to  a  stranger  without  oottoe  of  sach 
payment,  he  oonld  hare  recovered  upon  it ;  and  there  is  no  reason  why 
the  plaintiff  sho  aid  be  bound  by  the  transaction. 

As  Stafford  extended  confidence  to  Brigham  alone,  he  should  bear 
the  loss  rather  than  the  plaintiff. 

AOen  and  Sarton,  for  the  defendants.  The  receipt  given  by  Brig- 
ham and  Goodrich  shows  that  the  note  in  suit  was  plaoed  in  their  hands 
as  collateral  security  for  the  payment  of  notes  lodged  with  them  for 
collection,  as  attorneys.  There  is  no  evidence  that  this  right  to  hold 
the  note  in  suit  was  ever  transferred  from  Brigham  and  Goodrich  to 
Goodrich  alone ;  and  the  court  cannot  presume  such  a  transfer  merely 
from  the  circumstance  that  the  note  was  found  among  the  private 
,  papers  of  Goodrich. 

It  is  Biud  that  Uie  note  was  not  paid  in  the  ordinary  course  of  busi- 
ness, as  the  payment  was  made  before  the  maturity  of  the  note.  We 
contend  that  the  payment  of  a  note  before  it  is  due  is  as  good  as  a 
payment  after  its  maturity. 

The  plaintifi  reposed  confidence  in  Brigham  and  Goodrich  originally, 
by  depositing  with  them  the  note  indorsed  in  blank ;  and  sabseqnently, 
by  permitting  it  to  remain  in  their  hands  a  long  time  after  the  notes 
for  which  it  was  held  as  collateral  seonrity  had  been  paid.  The  loss 
tias  been  owing  to  this  misplaced  confldenoe ;  and  it  ought  therefore  to 
fall  upon  the  plaintiff. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  facta  of  this 
case  present  a  very  important  question  for  the  oonsideration  of  the 
oonrt.  Whatever  affects  the  negotiability  and  the  free  currency  of 
promissory  notes  and  bills  of  exchange  is  of  the  utmost  importance 
to  a  mercantile  community,  the  business  of  which  Is  to  a  great  extent 
transaoted  through  the  medium  of  these  instruments. 

The  facts  which  may  be  deemed  mAterial  are  these :  The  pliunUff 
became  the  holder  of  the  note  in  question  by  regular  indoraement  for 
valuable  consideration,  soon  after  it  was  made,  being  a  note  dated 
September  1, 1833,  payable  in  three  years,  witli  interest,  and  the  last 
iodoTwment  being  in  blank.  Within  a  year  from  the  date  of  the  not«k 
19  rick.  974. 
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to  wit,  ui  MuTGh,  1834,  the  plaintiff,  John  Wbeeier,  as  Burety,  joined 
with  Daniel  G.  Wheeler  in  three  promissory  notes,  —  one  to  Brigham 
&  Goodrich,  attorneys  and  partners,  in  Worcester;  one  to  Tappan  A 
Co.;  and  one  to  Stewart  A  Co.,  of  New  Tork,  for  both  of  which  par- 
ties Brigbam  and  Goodrich  were  agents  and  attorneys.  On  that  occa- 
sion, the  plaintiff,  John  Wheeler,  delivered  to  Brigham  and  Goo<lrioh,  as 
odlateral  security  to  his  three  joint  and  several  promises,  the  note  in 
question,  indorsed  in  blank,  and  took  their  receipt,  specifymg  that  it  was 
BO  received,  and  to  he  by  them  hold  as  collateral  security  for  the  payment 
of  those  notes.  In  September,  1835,  these  three  notes  had  been  fully 
paid.  Though  Brigham  and  Goodrich  were  in  partnership  as  attor- 
neys-at-law,  yet  Brigbam  was  engaged  in  mnch  other  busineaa,  and  had 
many  separate  negotiations ;  and  the  business  in  queatjon  had  been 
done  in  the  partnership  name,  but  in  fact  by  Goodrich.  In  December, 
1835,  the  plaintiff  applied  to  Goodrich  for  the  note,  who  then  prodnoed 
and  eshibit«d  it  from  &  file  of  private  papers,  where  it  had  been  kept 
by  him ;  and  he  would  then  have  given  it  up  to  the  plaintiff,  but  the 
plaintiff  had  not  his  receipt  with  him  to  exchange  for  it.  In  the  mean 
time,  before  this  application  of  the  plaintiff  to  Goodrich,  vis.,  on  the 
28th  of  November,  1835,  Brigham  had  received  of  Stafford,  one  of  the 
firm  of  A.  H.  Guild  tb  Co.,  and  one  of  the  defendants,  (500,  to  pay  the 
note  in  qaestion,  describing  it  as  a  note  payable  in  September,  1886, 
and  gave  him  a  receipt,  in  bis  separate  name,  signed  D.  T.  Brigham, 
stating  that  the  S500  had  been  received  in  full  payment  of  the  note, 
and  the  note  to  be  delivered  np  to  Stafford.  Soon  after  the  applica- 
tion of  the  plaintiff  to  Goodrich  above  atated,  viz.  about  the  24th  of 
December,  Stafford,  one  of  the  defendants,  producing  Brigham's  r»> 
ceipt,  applied  to  Goodrich  for  the  note,  who  declined  giving  it,  on  the 
ground  that  Brigham  had  no  right  to  receive  pay  for  and  discharge  the 
note ;  and,  by  mntual  consent,  it  was  placed  in  the  custody  of  a  gentle- 
man, for  the  nse  of  the  party  having  the  better  title  to  it,  by  whom  it 
was  produced  in  this  court  on  the  trial. 

Some  inferences  are  to  be  drawn  from  this  evidence,  which  may 
have  a  bearing  on  the  case ;  but  we  think  they  are  plainly  deducihie 
from  the  circnmstances  stated,  and  they  are  these :  that  Goodrich  did 
not  assent  to  the  payment  received  by  Brigham,  and  did  not  in  fact 
know  of  it  till  after  he  hod  been  applied  to  by  the  pliuntiff  for  the 
note ;  that  Goodrich  bad  the  actual  possession  and  custody  of  the  note ; 
and  that,  at  the  time  that  Brigham  received  the  money  and  gave  the 
receipt,  he  not  only  did  not  produce  or  exhibit  the  note,  hut  that  he 
had  not  the  actual  custody  of  it,  nor  was  it  so  amongst  the  partnership 
papers,  as  that  it  was  in  the  actual  joint  custody  of  the  parties  as  part- 
net*.    If  he  had  it  in  his  possession,  or  had  regular  access  to  it,  in  the 
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ordinary  way  of  busineas,  tbere  U  no  reason  why  he  did  not  doliver  it  up 
to  Stafford,  instead  of  faring  him  a  receipt  and  a  promise  to  deliver  it. 

The  law  in  regard  to  bills  of  ezohange  and  promissory  notes  is  so 
framed  as  to  give  oonfidence  and  security  to  those  wbo  receive  them, 
for  valaable  consideration,  in  the  ordinary  course  of  bosiness,  whea 
payable  to  bearer,  or  indorsed  in  blank  so  as  to  be  transferable  by 
delivery;  and,  in  general,  a  party  taking  snch  a  bill,  nnder  snch  dr- 
onmatanoes,  has  only  to  look  to  the  credit  of  the  parties  to  it,  and  the 
regnlarity  and  gennineness  of  the  signatures  and  indorsements.  So 
that  if  snob  a  bill  or  note  be  made  withoat  oonsiderstioo,  or  be  lost  oi 
jtolen,  and  afterwards  be  negotiated  to  one  having  no  knowledge  of 
these  facts,  for  s  valuable  consideration  and  in  the  nsnal  course  of 
basiness,  his  title  is  good,  and  he  shall  be  entitled  to  receive  thii 
amount.  Miller  ».  Race,  Peacock  v.  Rhodes,  Qrent  v.  Yangban.  The 
credit  which  the  law  thus  attributes  to  notes  and  bills  of  exchange  which 
are  transferable  by  delivery  arises  mainly  from  the  oonfidence  inspired 
by  the  actual  cnstody  and  posseseion,  and  the  actnal  delivery  of  the 
secnrity  upon  such  negotiation.  To  so  great  on  extent  is  this  prin- 
oiple  carried,  that,  in  regard  to  bank-notes,  and  in  most  respects  in 
regard  to  all  other  Inlls  and  notes  transferable  by  delivery,  the  Utle 
and  the  possession  are  considered  to  be  inseparable.  And  it  will  be 
presumed  that  the  party  thoa  in  possession  of  a  bill  holds  it  for  valae 
until  the  contrary  appeara;  and  the  burden  of  proof  is  on  the  party 
impeaching  his  title.    Collins  t>.  Martin. 

But  these  rules  are  adopted  with  this  limitation,  that  the  party  thns 
taking  the  note  or  bill  does  it  in  the  ordinary  course  of  trade,  when  not 
overdue  or  otherwise  dishonored  by  any  thing  apparent  npon  the  face 
of  it,  and  without  notice  that  it  had  been  lost  or  stolen,  or  that  the 
bolder  bad  obtained  it  wrongfully,  or  had  no  just  right  to  receive  it  in 
the  way  of  buainesa.  Paterson  v.  Hardacre.*  If  one  takes  a  note  or 
bill  with  actual  notice  that  it  has  been  lost  by  the  owner,  he  osnnot 
hold  it  against  the  true  owner.     Lovetl  v.  Martin.* 

It  has  been  argued  that,  where  a  party  has  a  legal  title  by  indorso- 
ment  and  delivery,  and  the  actual  possession  of  the  bill  or  note,  although 
he  holds  without  any  just  right  to  negotiate  or  collect  it,  still,  as  he 
has  a  legal  title,  a  tr:)t)sfer  from  him  will  vest  a  legal  title  in  another, 
and  authorize  such  other  to  take  for  his  own  use.  But  this  conae- 
]nence,  we  think,  does  not  follow.  The  true  ground  is  expressed  by 
£yre,  C.  J.,  in  the  case  above  cited,  Collins  e.  Martin.  He  says :  "  For 
the  ]iurpose  of  rendering  bills  of  exchange  negotiable,  the  right  of  prop- 
erty passes  with  the  bills  themselres.  The  property  and  the  possession 
ue  inseparable.  This  was  neoessary  to  make  them  negotiable ;  and  in 
■  4  Taunt.  114.  *  4  Taunt.  7901 
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tiiia  twpoot  tbey  differ  esMntially  from  goods,"  In  another  part  of  hia 
Jodgment,  in  uaigning  th«  reason  why  a  person  thus  having  a  legal 
title  may  not  enforce  the  oolleotion  of  the  bill,  vhetber  he  has  given 
valae  for  it  or  not,  be  says :  **  If  it  can  be  proved  th&t  the  bolder  gave 
ao  value  for  the  bill,  then  he  is  in  privity  with  the  first  holder,  and  will 
be  aEEeoted  by  every  thing  that  affects  the  first.  This  all  proceeds 
upon  an  arpumentum  adhominem.  It  is  saying,  you  have  the  title, 
but  yon  shall  not  be  heard  in  a  oonrt  of  justice  to  enforce  it  against 
good  futh  and  conscience."  The  same  reasoning  applies  to  other 
cases,  where  a  party  has  the  custody  of  a  bill,  without  any  Just  rig^t 
OT  lawful  authority  to  ooUeot  or  negotiate  it,  as  where  it  has  been  lost 
or  stolen,  or  embesded  from  the  true  owner,  or  intmsted  to  an  agent 
tor  a  Bpe<nal  pnrpose  only.  If  these  facts  are  known  to  the  party  r» 
oeiving  it,  be  is  m  privity  with  the  party  fi-om  whom  he  receives  it, 
ud  cannot  be  heard  in  a  oonrt  of  juatioe,  though  having  a  legal  title 
to  enforce  an  inequitable  and  nnjuat  demand.  Such  a  case  is  not 
within  the  reason  of  the  rule,  which  is  designed  only  to  protect  bills 
Mid  notes,  when  taken  in  good  fmth,  in  the  oonrse  of  business.  If  a 
note  is  paid,  not  in  the  usual  course  of  business,  or  to  a  person  having 
the  custody,  but  not  antborized  to  reouve  payment,  and  that  known  to 
the  party  paying,  tbon^  the  note  be  |^ven  up,  it  is  no  discharge  gainst 
the  true  owner.     Kingman  t>.  Pelrce,' 

So  payment  of  a  bill  or  check  before  it  is  dne  will  not  be  a  dis- 
charge, unless  made  to  the  real  proprietor  of  it;  and  therefore,  where 
a  banker,  contrary  to  usage,  paid  a  check  the  day  before  it  bore  date, 
which  had  been  lost  by  the  payee,  it  was  held  that  be  was  liable  to 
repay  the  amount  to  the  person  losing  it.  Da  Silva  v.  Fuller.  In 
this  case,  although  the  holder  had  the  l^al  title  arising  from  the  pos- 
session of  the  check,  yet  he  was  not,  honafida,  the  holder  with  anthor- 
ity  to  collect ;  and  as  the  banker  pud  it  ont  of  the  nsnal  course  of 
business,  be  paid  it  at  the  risk  of  being  obliged  to  pay  it  again,  if  the 
party  presenting  It  bad  not  just  right  to  reoeive  it. 

Most  of  the  same  principles  and  reasons  apply  alike  to  tninsfera  and 
to  payments.  We  think  the  roles  dedocible  from  the  oases  are  these ; 
where  a  party  takes  a  bill  transferable  by  delivery,  not  overdue  nor 
otherwise  apparently  diebonored,  for  valuable  consideration,  in  the 
nsnal  course  of  boainess,  and  without  notice,  actual  or  constrnctivef 
that  the  holder  came  by  it  unlawf ally  or  without  title,  and  has  no  just 
right  to  collect  and  receive  it,  the  party  taking  it  shall  hold  it  as  a 
valid  security,  notwithstanding  that  it  has  been  lost  by  the  tme  owner, 
at  stolen  from  him,  or  taken  by  the  holder  as  a  mere  a^nt  to  keep,  or 
for  other  spedal  purpose,  without  any  authority  to  ooUect  or  ti 
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tt;  otherwise,  be  shall  not  be  deemed  to  have  a  good  Utle  to  hold  and 
entoroe  paTment  of  it,  or  to  withhold  the  bill  itsetC  or  the  proooedfr 
of  it  from  the  party  justly  entitled.  Bleaden  v.  Charlea.^  The  same 
rale  applies  to  payments.  If  a  bill  be  paid  at  matarity,  in  full,  by  the 
acceptor,  or  other  party  liable,  to  a  person  having  a  legal  title  in  him- 
self by  indorsement,  and  having  the  custody  and  possession  of  the  bill 
ready  to  surrender,  and  the  party  paying  has  no  notice  of  any  defeot 
of  title  or  aathotity  to  receive,  the  payment  will  be  good.  But  in  both 
oases  futh  is  given  to  the  holder,  mainly  on  the  ground  of  bis  posses 
rion  of  the  bill,  ready  to  be  snrrendered  or  delivered,  and  the  aotaal 
surrender  and  delivery  of  it  upon  the  payment  or  transfer.  If,  there- 
fore, upon  snch  payment,  the  holder  has  not  the  actual  possession  of 
the  bill  ready  to  be  delivered,  and  does  not  in  fact  surrender  it,  but 
gives  a  receipt  or  other  evidence  of  tlie  payment ;  and  if  it  turns  ont 
that  the  party  thus  receiving  had  not  a  good  right  and  lawful  author^ 
ity  to  receive  and  collect  the  money,  but  that  another  person  had  snch 
right,  the  payment  will  not  disohaige  the  party  paying,  but  will  be  a 
payment  in  his  own  wrong, — >he  must  pay  the  bill  again  to  the  right 
owner,  and  must  seek  his  redress  against  the  party  receiving  his  money, 
on  the  pretence  that  he  had  a  right  to  receive  it  as  the  holder  of  the 
bill,  when  in  fact  he  had  no  snch  right. 

Applying  these  principles  to  the  present  case,  the  court  are  of  opinion 
that  the  payment  made  by  Stafford  to  Brigham,  under  the  circum- 
stances, did  not  operato  as  a  payment  and  discharge  of  this  note,  and 
that  the  plaintiff  is  entitled  to  recover. 

The  plaiatifE  was  the  holder  of  this  noto  by  indorsement  befoie  il 
was  pledged  to  Brigham  and  Goodrich,  and  had  the  complete  1^^ 
and  equitable  title  to  it,  and  the  whole  beneficial  intoreat  in  it.  Being  . 
transferable  by  delivery,  when  transferred  to  Brigham  and  Qoodrioh, 
they  took  the  legal  title,  with  a  right  to  collect  it,  and  apply  the  pro- 
ceeda  to  the  payment  of  the  notes,  for  the  security  of  which  it  was 
pledged,  if  theyahould  not  be  otherwise  paid.  But,  when  those  notes 
were  paid,  all  right  of  Brigham  and  Qoodrioh  to  transfer  or  collect  it 
ceased,  and  they  had  the  mere  naked  possession  of  it  for  the  plaintiff, 
to  be  surrendered  ou  demand.  Now,  whatover  might  have  been  the 
effect  of  an  aotaal  surrender  and  delivery  of  this  noto  to  one  of  the 
promisors,  ou  receiving  payment,  it  is  very  clear  that,  according  to  all 
the  rules  apfiliuable  to  this  subject,  without  surrendering  and  deliver- 
ing up  the  note,  the  payment  must  be  considered  as  made  at  the 
risk  of  the  party  paying;  and,  as  the  party  reoeiving,  in  fact,  had  do 
rij^t  to  receive  payment,  such  payment  and  receipt  did  not  discharge 
the  note,  as  against  the  true  owner.  It  is  not  necessary  to  consider 
:  7Bln(.SM. 
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whether'  Brigbam  iraa  aoting  in  hi§  partnenhip  capaoity  or  not ;  b» 
CMue,  aft«r  the  parpose  waa  aooomplished,  for  which  the  note  wai 
pledged  to  the  partners,  the;  had  no  jnst  right  or  lawful  authority  to 
transfer  or  colleot  the  note,  as  agunst  the  plaintiff.  If  they  had  jointlj 
truisferred  it  in  the  doe  oonrae  of  hnmness,  althongh  their  tranderee^ 
without  notice,  might  hare  held  it,  it  would  be  in  virtue  of  the  law 
which  protects  such  transfers  to  a  part;  without  notice,  iu  order  t« 
give  effect  to  the  currency  of  bills  and  notes,  and  not  because  Brigham 
and  Goodrich  had  any  right  or  lawful  authority.  If,  therefore,  they 
had  ^ven  a  transfer  in  writing  with  a  promise  to  deliver  the  note,  not 
delivering  or  producing  it,  do  title  wonld  have  passed  aa  agunst  tha 
pltuntiff,  because  such  transfer,  without  delivery,  would  not  be  within 
the  reason  or  principle  of  the  rule. 

But  we  think  the  other  point  is  equally  decisive.  Bri|^am  not  only 
did  not  produce  or  exhibit  the  note,  but  he  had  not  the  actual  oustodj 
or  possession  of  it.  He  did  not  profess  to  act  for  the  partnership,  but 
Mgned  the  receipt  in  his  own  name.  Had  Brigham  and  Goodrich,  as 
partners,  been  the  true  holders  of  the  note,  or  if  they  had  had  a  joint 
authority  to  collect  it,  it  may  well  be  admitted  that  the  act  of  one  or 
the  receipt  of  one  would  bind  both.  But  all  the  right  and  author- 
ity which  they  ever  had  over  the  note,  except  to  give  it  back  to  the 
plaintifF,  agreeably  to  their  oontract,  had  ceased.  A  receipt  of  one, 
therefore,  in  his  own  name,  and  not  purporting  to  be  for  the  ose  of 
both,  was  not  within  the  scope  of  the  partnership  authority,  and  did 
not  bind  his  partner.  The  defendant,  Stafford,  gave  credit  to  Brigham 
only.  For  thougii  his  receipt  purports  to  be,  not  merely  executory, 
but  a  present  diechai^e  of  the  note,  yet  as  he  had  no  authority  to  dis- 
oharge  it,  either  by  himself  or  for  himself  and  partner,  and  as  he  had 
not  the  note  to  surrender  and  give  up,  the  l^^l  effect  and  operation  of 
his  receipt  was  an  executory  undertaking  that  he  would  procure  a  dia- 
charge  of  the  note,  and  surrender  it.  The  oonseqnenoe  is  that  Stafford 
pmd  his  money  to  the  wrong  person,  and  must  look  to  him  for  an 
indemnity. 

Besides,  the  note  was  not  pud  in  the  due  course  of  business.  It  was 
ptid  many  months  before  it  was  due.  The  full  sum  waa  not  pud,  there 
being  more  than  two  years'  intereat  due  on  the  notes,  which  was  wholly 
relinquished.  No  notice  was  given  to  Goodrich,  the  partner  who  trana> 
acted  the  baainess,  of  taldng  these  notes  and  giving  tlie  receipt  for 
them,  and  who  had  the  actual  custody  of  this  note,  —  all  of  which 
would  be  strong  evidence  to  go  to  a  jury,  to  establish  the  fact  of  con- 
•tmotive  notice  to  Stafford  that  Brigham  bad  no  right,  either  in  his 
own  name  or  as  a  partner  with  Goodrich,  to  receive  payment  of  or  ta 
dischai^e  this  note.  But  the  other  grounds  are  snfBoient,  without 
relying  upon  these  oircnmstanoea. 
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The  groondB  upon  which  the  oonrt  place  their  jadgment  are  theea  * 
Hie  pUinUfE  had  once  a  good  title  to  the  note.  It  waa  delivered  to 
Brighsm  and  Goodrich  for  a  special  purpose,  which  waa  acoompliahed. 
After  that,  Brigham  and  Goodrich  had  a  mere  naked  onatodf  of  the 
note  for  the  plaintiff,  and  had  no  right  or  lawfnl  authority  either  to 
negotiate  or  collect  it :  afartioriy  Brigham  aloae  bad  no  euoh  author 
itj.  The  defendant  Stafford  waa  not  lawfully  called  npon  to  pay 
Bri^kam,  as  having  the  poBsesdoD  and  custody  with  a  prima  faett 
title,  because  he  had  no  suoh  custody  or  posseasion,  and  the  note  was 
not  due.  Stafford  was  not  deceived  into  taking  the  note  by  the  pro- 
duction and  delivery  of  it,  because  it  waa  not  delivered  or  produced :  if 
he  paid  it  therefore  to  Brif^am,  without  having  up  his  note,  he  did  it 
on  the  futh  that  Brigham  had  good  right  to  receive  payment  and  di^ 
charge  it,  and  of  oourae  under  the  liability  to  pay  it  over  again  to  the 
rightful  proprietor,  if  Brigham  had  not  suoh  r^t.  Id  fact  and  law, 
Brigham  had  no  aach  right;  but  the  plaintiff  was  at  the  time  the 
r^htf nl  proprietor,  and  of  conne  the  defendants  obtained  no  discharge 
by  such  payment,  bat,  upon  the  matnritj  of  the  note,  they  were  bound 
to  pay  it  to  the  plaintiff.  The  note  having  been  put  by  Mr.  Goodrich 
into  the  bands  of  a  common  friend,  for  the  use  of  the  party  entitled, 
and  the  plaintiff  having  shown  himaelf  entitled,  the  note  was  rightly 
brought  in  by  the  person  to  whom  it  was  thus  intrusted,  as  evideooo 
for  the  pluntiff.  JvdgmeiU  for  pkmU^} 


JOSHUA  PRAT  V.  SEBETTS  0.  MAINE. 

!■    THB    SUPBBKB  JODIdAI,    COUBT,  MaBBAOHUBBTTS,    MaBGB 

Tebk,  1851. 
{B^arUi  M  7  CuMiig,  3A8.] 

Thib  was  an  action  of  assampait.  He  defendant  filed  in  set-off  a 
promissory  note  for  $100,  payable  to  Chandler  &  Maine,  or  their  order, 
dgned  by  the  pldntiff,  and  indorsed  "Chandler  A  Maine  toWlngate," 
andenieath  which  indorsement  appeared  the  name  of  "Andrew  T. 
Wingate,"  erased. 

At  the  trial  in  the  Conri  of  Common  Fleas,  before  Perkins,  J.,  it 
appeared  that  the  signature  of  Ardrew  T.  Wingate,  mentioned  in  the 
indomement,  was  put  on  the  note  for  a  good  consideration,  at  the  time 
that  the  note  was  signed  by  Pray,  and  before  it  waa  delivered  to 

>  Coflnuui  B.  Btak  of  Saatne^,  41  Kit*.  912,  ocorrf.— Ed. 
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CSiaudler  A  Maine ;  to  whom  it  iru  giTen  for  tbe  purpose  of  ■ecnring 
tbe  payment  of  expenus  iacmred  and  servioes  performed  by  tbem  u 
attorceya  in  relation  to  the  proceedings  npon  an  applioation  for  the 
benefit  of  tbe  insolTent  laws,  which  Fmy  was  abont  to  make.  Win- 
gate  afterwards  paid  $81  in  fnll  of  said  services  and  expenses,  and 
Chandler  A  Maine  thereupon  surrendered  th«  note  to  him,  and  made 
the  indorsement  above  mentioned.  At  the  time  the  note  was  made, 
Wlngate  owed  Praf  $100,  $60  of  which  he  had  since  paid ;  so  that 
■fler  he  had  paid  the  $81  to  Chandler  A  Maine,  Pray  owed  Wingale 
$81.  Wingate  then  sold  and  delivered  tbe  note  to  Maine  for  $31, 
withont  indorsing  iL 

The  judge,  at  the  request  of  the  plainti^  ruled  that  the  defendant 
oould  not  avail  himself  of  this  note  in  set-ttf  to  tlie  pluntifPs  demand, 
to  which  ruling  the  defenduit  excepted. 

Jo^  P.  Bithop,  for  the  defendant. 

F.  W.  Sawyer,  for  the  plaintiff. 

Bhi.w,  C.  J.  No  title  is  shown  by  the  defendant  to  the  note  relied 
upon  as  a  set-oS.  Wingate,  thoagh  he  pat  his  name  on  the  back  of 
the  note,  was  still  a  promisor  to  Chandler  &  Maine,  as  settled  in  Hunt 
V.  Adams.*  Hie  note  was  therefore  exljngnished,  by  payment  by  a 
promisor,  who  could  not  again  pnt  it  in  ciroalation  as  against  a  co- 
promisor.  The  only  right  that  Wingate  derived,  or  could  derive, 
from  the  pajrment  thus  made  by  him  aa  sure^  and  co-promisor,  was 
to  clum  die  amount  of  Pray  for  money  paid  at  his  request,  and  for 
his  nte ;  and  that  right  was  not  negotiable. 

Sxctptioiu  ovmruhd.* 


SAMUEL  J.  CHAPMAN  v.  CAROLINE  M.  EELLOGO. 

Ih  TBB  StTPBBHS  JuDICLil.  CODXT,  MASSACHUSETTS,   SePTBH- 

BXB  Txsii,  186B. 
[B^mUd  n  103  JUuMcAiucttt  Rtperti,  246.] 
CosTKACT  on  a  promissory  note  made  by  the  defendant,  April  6, 
I860,  under  her  muden  name  of  Caroline  M.  li^,  for  $200,  payable 
on  demand  to  the  order  of  the  pluntiff.  Writ  dated  January  14, 1868. 
The  answer  admitted  the  making  of  the  note,  and  alleged  that  the 
defendant  afterwards  married  Nathaniel  Kello^,  who  was  sdll  livings 
and  that  be  paid  the  note. 

I  6  Hu*.  see,  &  6  Uu*.  610. 

(loBCHopUiur.  FsrweU,8SN.H.aS;HcdlfaHBKBocni,aT»x.  91 b. 
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At  the  trial,  in  the  Superior  Ooort  before  Yose,  J.,  there  iras  evi- 
dence that  the  defendant  married  Nathaniel  EeUo|^  in  Jalj,  1866, 
and  lived  with  him  until  January  1, 1867,  when  he  left  her ;  and  diat 
he  waa  atill  living,  but  never  afterwards  returned  to  her ;  that  she 
never  paid  the  note  or  furnished  meana  to  pay  it;  andthat,  between 
October  24, 1866,  and  January  1,  1867,  difficulty  arose  between  her 
and  her  hnaband. 

There  waa  alao  evidence  that,  on  October  20,  1866,  the  plaintifE 
made  demand  on  her  to  pay  the  note,  and  she  replied  that  she  had  no 
meana  to  do  ao,  and  referred  him  to  her  husband ;  that,  on  October 
24^  1866,  the  plaintiff  proposed  to  the  defendant's  husband  that  he 
should  buy  the  note,  and  he  ^reed  to  do  eo,  "  provided  the  plaintiff 
would  iudorso  it,  and  take  it  baok  in  case  of  any  difficulty  between 
him  and  his  wife ;"  that  the  plaintiff  agreed  to  these  terms,  and,  on 
receiving  from  the  defendant's  hnaband  the  amount  due  on  the  note, 
delivered  it  to  him  indoraed  by  himeelf,  and  aaw  nothing  more  of  it 
until  September,  1867,  when  the  defendant's  hnaband  called  on  hioi  to 
take  it  back,  and  he  did  ao,  and  paid  the  defendant's  husband  for  it. 

The  defendant  requested  the  jndge  to  rule  that^  "  if  the  dcfendant'a 
husband,  at  the  requeat  of  his  wife,  paid  to  the  plaintiff  the  amount 
due  on  the  note,  it  was  payment  for  the  defendant,  and  ezUnguisbed 
the  debt,  and  the  note  could  not  be  again  put  in  oiroulaUon  as  a  valid 
note  to  any  party  having  notice  of  these  facts;"  and  also  that,  "if  the 
the  note  waa  paid  by  and  tranaferred  to  the  defendant's  husband,  it  [ 
waa  a  payment  and  eztiugoishment  of  the  debt,  and  the  note  ooald  not  . 
be  again  pat  in  droulation  as  a  valid  note." 

The  judge  declined  so  to  rule,  and  inatmoted  the  jury  as  follows :  "II 
the  defendant's  husband,  at  the  request  of  his  wife,  paid  to  the  plaintiff 
the  amount  due  on  the  note,  intending  to  eztinguiah  the  debt,  that  was 
payment  of  the  note  for  the  defendant,  and  extinguished  the  debt ; 
and  the  note  could  not  be  again  put  in  oironlation  as  a  valid  note  to 
any  party  having  notice  of  these  facts.  The  purchase  by  and  transfer 
of  the  note  to  the  husband  under  an  agreement  with  the  plaintiff  that 
the  hnaband  should  hold  the  note,  and  that  the  plaintiff  shonld  pay 
back  the  money  and  resume  possession  and  control  of  the  note,  it 
desired  by  the  husband ;  and  a  retrausfer  and  sale  of  the  note  by  the 
husband  to  the  plaintiff,  in  pursuance  of  this  agreement,  would  not 
extinguish  the  debt,  and  prevent  the  plaintiff  from  maintaiuing  th* 
present  suit," 

The  jury  found  for  the  plaintiff;  and  the  defendant  alleged  ex* 
septions. 

O.  A.WincA««tert  for  the  def^idant 
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M.  W.  Soneorth,  for  ihe  plaintiff,  besides  cues  oiled  in  the  oinmoa, 
oited  Steams  v.  Bnllens  ^  and  Rnss  o.  George.* 

Chapiuit,  C.  J.  The  note  in  suit  vas  ori^nally  T«lid,  having  been 
given  to  the  pUinUff  b;  the  defendant  vhile  she  was  sofa.  When  she 
married  KeHogg,  it  remained  valid  against  her ;  but,  under  onr  pres- 
ent statnte,  her  husband  did  not  become  liable  to  pay  it.  Gen.  Sts. 
0. 108, 1  8. 

AtsoordiDg  to  the  plaintiff's  testimoDy,  he  sold  it  to  her  hosbsDd,  and 
Indorsed  it  to  htm,  and  thus  tfae  hnsbaad  aoqnired  the  legal  as  well  as 
the  eqnitsble  title  to  it  The  agreement  tbat  the  pluntiff  shoald  take 
it  back  in  case  of  any  difficulty  between  the  defendant  and  her  hus- 
band did  not  prevent  the  title  from  vesting  absolately  in  the  husband ; 
fttr  the  bosband  was  nnder  so  obligation  to  return  it,  except  at  his 
own  option. 

The  qneetion  presented  is  whether  this  title  in  the  husband  operated 
to  extingnish  the  oontraot.  At  common  law,  there  can  be  no  donbt 
that  it  would  have  done  so.  One  of  the  reasons  for  the  ezUnguisb. 
ment  would  be  that  the  hnsband  became  liable  by  the  marriage  for  its 
payment.  The  statute  has  taken  this  ground  away  by  releasing  the 
husband  from  his  liability  for  his  wife's  debts.  But  another  grannd 
wss  that  he  could  not  maintain  an  action  against  his  wife  on  a  con< 
tract,  because  there  could  be  no  valid  contract  between  them.  This 
principle  has  not  been  changed  by  statute.  A  contract  between  hns- 
band and  wife  is  still  a  nullity.  Lord  v.  Paiker,*  Edwards  t>.  Stevens,* 
Ingham  v.  WMta.*  He  cannot  even  indorse  a  note  to  her.  Gay  v. 
Kingsley.* 

Thu  note,  then,  when  it  passed  into  the  hands  of  the  defendant'a 
hnsband,  he  having  the  legal  as  well  as  equitable  dtle  to  it,  became  a 
nollity.  And,  it  having  been  once  exttngnished,  be  had  no  power  to 
revive  it  against  her  by  retransferring  it  to  the  plaintiff.  The  qae»- 
tion  here  de<dded  ia  different  from  that  decided  in  Bemis  v.  CalU^ 

Meeg>tiont  tu«ta%ntd, 

>  •AIIsii,«L  •tfK.H.MT.  >tAUui.]n. 

«tAll«i,U&.  •  4  Allsa,  413, 4U  <UAllMi,ftt. 
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tlEOBGE  ABBOTT  v,  CHARLES  A.  WINCHESTER  and 

AlrOTHBB,  ADIIIinBTKA.TOBI. 

Lr  Taa  Sunma  Judicial  Coetbt,  Massaohubstti,  Skptuobb 
Tkbk,  1870. 

(ApwtMf  in  106  Uauaduumi  Aportt,  116.J 

OoHTSAOT  against  Uie  odmiaiitraton  of  the  estate  of  Sodolphu 
Oonverse,  on  a  promiBflor;'  note  made  hj  him,  dated  Angnst  26^ 
1866,  and  payable  on  demand  to  Maria  Claric  or  order.  The  note 
ma  given  in  pajnnent.  for  serrioes  rendered  to  the  maker  by  the 
payee,  and  was  left  in  the  hands  of  the  attesting  witness,  for  the 
benefit  of  the  payee.  The  maker  and  payee  intermarried,  September 
24, 1866.  After  the  marriage,  the  note  remuned  in  the  hands  of  the 
witness  for  some  time,  and  then  was  delivered  to  the  maker,  who  held 
it  for  the  benefit  of  the  payee  some  years,  and  nntil  a  few  weeks 
before  his  death,  when  he  delivered  it  to  her.  She  then  for  tiie  first 
time  had  the  note  in  her  personal  possession.  After  her  hosband's 
death,  she  indorsed  the  note  to  the  plaintiff.  The  case  was  submitted, 
on  the  above  facta,  to  the  judgment  of  the  Bnperior  Coort ;  and,  on 
appeal,  of  this  eoarL 

M  P.  EnowUon,  (or  the  plaintiff. 

C,  A.  Winchuter,  for  the  defendants,  was  not  ealled  upon. 

Cbapmait,  C.  J.  The  note  in  suit  was  given  by  Rodolphna  Oon> 
verse,  the  defendants'  intestate,  to  Haria  (3ark,  August  26, 1866.  It 
was  given  in  payment  for  services  rendered  to  the  maker  by  the 
payee,  and  was  left  in  the  hands  of  the  attesting  witness,  (hi  the 
24tii  of  the  following  month,  the  parties  intermarried ;  and  some  time 
afterwards  it  was  delivered  to  the  maker,  who  kept  it  for  the  benefit 
of  his  wife  till  a  few  weeks  before  his  death. 

The  prindple  stated  in  Chapman  v.  Kellogg  mnst  govern  this  ease. 
The  note  b(»ame  a  mere  nnllity,  and  eoold  not  be  revived  by  the 
ieath  of  the  husband.  Judgment/or  the  d^hidaatt? 

I  JukioD  >.  Fkriu,  10  Cuih.  S60,  ooomf. 

Richudi  0.  Riohardi,  3  B.  4  Ad.  U7;  Bykw  t,  Chsdwlok,  18  Waa  141  [MmtU), 

Coot  UDirar  *.  GUiM,  38  L.  J.  Ch.  IS8. 

So  A  note  made  b^  a  hubwid  to  vUa  b  a  mOltr-    la^um  p.  Whit«,  4  AIL  UA 
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Ai«  SOUTHER.  — JIb  ports  TALCOTT. 
bi  ras  UiriTRD  States  Dibtbict  Coubt,  Dibtbiox  or  Haua- 

OHUBXTTB,   MaBCH,   1874. 
[Rtpviedini  LaptU.  830.] 

Pboov  07  DcBT. — Paykskt  bt  Scbbtt.  —  Thifl  was  a  quesUon 
^lOD  svidenM  oertified  by  the  register,  concerning  the  debt  offered 
for  proof  by  Frederic  T«Ioott,  and  called  for  a  deoisios  whether  the 
■monDt  paid  by  an  indoraer  of  a  note,  after  the  bankruptcy  of  the 
maker,  and  after  an  affidavit  in  due  form  had  been  made  by  Taloott 
for  proving  the  debt,  bat  before  the  first  meeting  of  the  creditors, 
and  therefore  before  the  debt  eonld  be  admitted  to  proof,  shoohl 
be  deducted  from  the  debt  as  a  payment  pro  tanto.  The  oase  waa 
not  argued. 

LowXLL,  J.  The  general  rule  undoubtedly  is  tbat  the  holder  ol  a 
bote  may  prove  against  all  the  parties  for  the  full  amount,  and  receive 
dividends  from  all  until  he  has  obtuned  the  whole  of  his  debt  with 
interest.  It  is  likewise  the  general  rale,  that  what  he  has  received 
from  one  party,  or  from  dividends  in  bankruptcy  of  one  party  to  the 
note,  are  payments  which  he  most  give  credit  for,  if  be  afterwards 
proves  against  others.  Sohier  o.  Loring,*  Me  porta  Wiidman,*  Sx 
parte  The  Boyal  Bank  of  Scotland,*  Ec  parte  Tayler.*  I  am  of  opin- 
ion that  this  Utter  rule  must  be  confined  to  oases  in  which  the  payment 
has  been  made  by  the  person  primarily  liable  on  the  note  or  bill.  The 
two  cases  last  above  cited  cover  the  whole  ground  of  this  inquiry.  In 
tlie  former,  it  was  held  that  such  credit  must  be  given  for  dividends 
received  after  a  olum  had  been  made  in  bankniptoy,  but  before  the 
debt  was  actually  and  formally  proved ;  and,  in  the  latter,  that  when 
■ncfa  payments  had  been  made  by  the  draww  of  a  bill  of  exchange 
and  the  proof  was  offered  against  the  acceptor,  still  the  credits  must 
be  given.  One  of  the  learned  jusUcee,  however,  in  giving  judgment, 
TCserved  his  opinion  whether  the  rule  would  apply  if  the  holder 
offered  his  proof  as  a  trustee  for  the  drawer,  or  for  the  estate  of  the 
drawer.  The  theory  of  this  decision  is  that  no  creditor  can  prove  for 
more  than  his  actual  debt,  as  it  exists  at  Uie  time  of  proof,  without 
obtaining  an  undue  advantage  over  other  creditors.  The  answer 
attempted  to  be  mtdntained  by  the  creditor  in  that  oase  was  that  a 
kolder  may  sue  for  the  whole  debt  at  law  against  the  party  primaiily 

1  e  Cnih.  587.  *  1  Atk.  IDS. 

>aBaM,m.  «lDeQ.*J.«B. 
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liable,  and  hold  the  manej  for  irbom  it  may  ooncero.  For  thk 
position,  he  cited  Jones  v.  Broadhnrst,  then  recently  decided.  The 
court  of  appeal  in  bankruptcy  expressed  doabta  vhetber  Jones  v. 
Broadhnrst  stated  tbr  true  rule  at  law,  and  decided  that  the  mle  in 
bankruptcy,  at  all  events,  was  well  settled  against  it,  tjuless,  perhaps,  the 
holder  proved  that  he  was  aodng  as  trustee  for  some  one  whose  liability 
was  subsequent  to  tliat  of  the  bankrupt. 

It  seems  to  me,  however,  that  the  argument  in  favor  of  the  proof  in 
fall  was  souDd.  The  better  opinion  at  common  law  is  that  pnyment 
by  a  drawer  or  indorser  does  not  exonerate  the  acceptor  or  maker, 
unless  the  promise  of  the  latter  was  for  the  aooommodation  vA  the 
former,  or  there  is  some  other  equity  which  makes  the  note  or  bill  the 
debt  of  the  party  who  has  made  the  payment,  or  unless  he  has  made 
it  at  the  request  or  for  the  benefit  of  the  acceptor  or  maker.  Byles 
on  Bills  (10th  ed.),  221,  and  oases  there  cited.  If  this  be  not  the  role 
at  law,  still  I  consider  it  to  be  SO  in  haokruptoy.  The  statute,  sect.  19, 
adopting  the  equities  of  the  case,  declares  that  if  a  surety,  or  other 
person  liable  for  a  bankrupt  (and  this  undoubtedly  includes  indoraers), 
pays  or  saUsfies  the  debt,  or  if  he  remains  liable  for  the  whole  or  aity 
part  of  it,  he  may  prove  it  in  bankruptcy,  Or  require  the  creditor  to 
prove  it,  in  order  that  he  may  have  the  benefit  of  the  dividends.  This 
law  does  not  expressly  meet  the  present  case,  becanse  the  indorsers 
here  have  neither  satisfied  the  debt,  nor  do  they  remain  liable  to  pay 
it,  but  they  have  taken  an  intermediate  oonrse,  by  paying  a  part  for  a 
fnll  release  of  their  own  liability.  Under  these  drcumstances,  In  the 
absence  of  any  stipulation  one  way  or  another  about  the  maker  of  the 
note,  who  was  already  a  bankrupt,  the  law  will  imply  that  the  holder 
is  to  prove  the  whole  debt ;  and,  if  the  dividends  are  more  than 
enough  to  pay  him  in  full,  after  crediting  to  the  surety  what  he  has 
received  from  faim,  the  creditor  will  bold  the  surplus  for  the  benefit  of 
the  snrety.  This,  though  not  within  the  exact  lan^age  of  sect  19,  is 
fully  within  its  spirit.  It  is  not,  however,  as  a  construction  of  that 
section  that  I  find  the  law,  but  merely  that  the  section  reoogniaes  a 
familiar  equity,  and  takes  for  granted  that  a  creditor  may  prove  the 
debt,  notwithstanding  payment  in  whole  or  in  part  by  a  surety,  becanse 
he  in  fact  proves  as  the  trustee  of  the  surety.  The  payment  made  by 
the  indorser  after  the  maker  of  the  note  was  a  bankrupt  canuot  be 
proved  by  the  surety  as  money  paid,  unless  it  comes  precisely  wiihiu 
sect.  19,  because  it  had  not  been  paid  at  the  time  of  the  bankruptcy. 
It  must  either  be  provable  as  part  of  the  note  in  the  hands  of  the 
holder,  and  for  the  benefit  of  the  indorser,  or  not  provable  at  all,  and 
in  the  Utter  case  it  would  not  be  barred  by  the  discharge.  This  was 
toe  of  the  motives  for  the  enactment  that  the  surety  may  compel  tb« 
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oeditor  to  prove ;  and  it  takes  for  granted,  as  I  have  sud,  that  tlia 
enditor  might  prove  volontarilf.  The  caae  of  Jonea  v.  Broadharat, 
and  those  which  follow  it  on  the  one  nde,  or  iiSer  from  it  on  the 
other,  deal  merely  with  the  fact,  or  the  preanmption,  whether  or  not 
the  pajment  is  intended  to  disoharge  the  debt  of  the  principal  debtor : 
if  not,  the  right  of  action  remains  good.  The  fact  in  this  oaae  ia  that 
the  snrety  gave  a  certain  snm  for  what  is  equivalent  to  a  covenant  not 
to  sue  him,  and  it  is  not  for  the  banlu^pt  to  say  that  his  debt  is  diereby 
pud,  when  he  has  not  famished  the  means  to  pay  it. 

Proof  admitted  in  ^lU} 

1  £r  fHvto  Da TNtet,  1  Bom,  10;  ianEUeifaant,6N.B.  B.IU;  ExpaiUBM- 
tit,  2  Loirell,  66S,  amtd. 

Cooper  V,  Vt^jt,  1  Atk.  106 ;  £z  pant  Leen,  6  Vei.  AM ;  Ex  partt  Wwnll, 
lCoi,809;  fx  port!  T«7ler,lD«0.ftJ.  802;  7n  nt  Oriental  Bank,  L.B.  6  Eq.  683; 
/n  n  HawBTd,4  N.  B.  R.  GTl,  eantm,  an  not  to  b«  lapportad.  . 

Od  tbe  othn'  band,  ■  partial  payineDt  of  a  bill  bj  anj  partj  to  It  ennrw  to  tbs 
bwwflt,  and  Ij  a  Uudiarge  pro  funto,  of  the  liabUitj  of  all  lubieqaent  partiM.  Coa- 
Mqaentlj,  anj  payment  or  diTidend  receired  bj  the  bolder  from  a  prior  partj  before 
froof  in  btnkroptcj  mgtiatt  a  (ubeequent  party  muat  be  deducted  from  the  amoiint 
of  tbe  claim  proTable  agalnet  the  latter.  Ex  porta  Ryiwlck,  3  P.  Wma.  89;  £!c 
pmU  Wjldman,  S  Vea.  Br.  110 ;  1  Atk.  109.  s.  o. ;  Ex  parU  Boyal  Bank,  S  Boee, 
107;  /k  n  Week*,  18  N.  B.  B.M8;  Sohier  r.  Loring,  6  Cu*h.  687;  Blaker.AnM, 
8  AIL  81B  i  Nat  BaiSk  v.  Porter,  13d  Uaa«.  808. 

Tbe  two  c1mm«  of  caeei  above  died  an  obTiont,  iUwtrating  bj  the  mlea  of  law 
that  a  partial  payment  by  one  who  i*  primarily  liable  upon  an  initramenc  i«  a  aatfa- 
botioD  pn  lonla  of  tbe  obliBadoD  of  tboae  who  are  MoondarOy  liable  thereon ;  whik 
a  partial  payment  of  one  who  It  •eoondarlly  liable  li  no  eatiafhotioo  whaterer  of  the 
obligation  of  the  primary  debtor. 

Nor  li  there  any  eKoeptioD  to  tbe  i^plicabillty  of  thl«  rale  of  law  In  caae  of  triOa 
aad  nolM  accepted  or  made  for  tbe  accommodation  of  drawera  or  tndorter*.  The 
acceptor  or  maker  la  by  the  rery  natnre  of  tbe  obligation  the  primaiy  debtor  with  a 
ndlatenl  right  of  Indemnity  ttom  the  drawer  or  IndoTKr.  Accordingly,  if  the 
holder  recelTCt  a  partial  payment  from  the  drawer  or  Indoner,  he  may  still  prott  tot 
the  faU  aiw>unt  of  the  bill  or  note  againit  the  accommodalion  acceptor  or  maker; 
bnt  In  order  to  pra*eDt  olrciiity  of  actim,  the  coorH  would  doubtleia  permit  the 
holder  to  receive  no  greater  dlTldtnd  than  wonld,  together  with  the  partial  payment 
of  the  drawer  or  indoner,  make  up  the  full  amoont  of  the  Ull  or  note.  Conf.  n^ira, 
BIO,  n.  2 ;  Cook  v.  Llaier,  *%pra,  p.  844. 

On  the  other  hand,  if  the  btddar  receivM  a  partial  payment  bom  tbe  aocommo- 
datiou  acceptor  or  maker,  and  (nbMqneDtly  proTca  againit  a  drawer  or  IndoiMr,  he 
i*  entitled  only  to  the  dtfidendt  upon  the  difference  iMtween  the  fbU  amount  of  the 
bill  or  note  and  the  partial  payment  It  i«  true  that  b«  may  nomioally  make  hi* 
proof  agalDit  the  drawer  or  Indorier  for  the  foil  amount,  but  in  (uchacaaebepniTw 
In  (kct  ai  a  truatee  for  the  acceptor  or  maker  to  the  eitent  of  the  partial  payment 
/a  T*  Howard,  4  N.  B.  B.  671 ;  Downing  *.  Trader'i  Bank,  2  Dill.  ISO.  In  ao  flv  ai 
/■  r*  Baxter,  18  N.  B.  B.  4BT,  1*  louonaistent  with  tiii*  Tiew,  it  teeou  to  give  the 
bolder  undne  adrantage. 

It  may  be  added,  that  no  payment  by  a  prior  party  q/Io-  proof  made  a|[afBit  a 
triteeqaent  par^  wHI  allbct  the  amount  upon  which  tbe  holder  ti  entillad  to  wodva 
a  dividend  from  the  ktter.  Ex  parU  Wyldman,  1  Tea.  8r.  US;  lAtk.  100,  a.  a.; 
ra  nWeeki,lS  N.B.B.aOS;  Bohler  e.LwIiig.e  Cnth.  £87.  Bnt  iM  rentra,  Ea 
jw<(I«febne.2P.  Wma.(OT:  h  n  Howard.  4  N.  B  RS?!.-!)!). 
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HARVEY  t..  CANB. 
Ik  tkb  Hiqb  Coubt  or  Jubtigx,  Cokkoit  Plbi.b  Dituioit,  Fk» 

BUABY  2,  1876. 
[  BaportHJ  m  M  Xais  7Im>  ficpMttr,  64.] 
Gboyb,  J.*  I  am  of  opinioD  that  the  rule  oagfat  to  be  diaoharged. 
The  faot«,  so  far  as  they  are  material,  are,  that  the  defendant,  hansg 
transactions  with  Clippingdale,  aooepted  a  bill,  which  wag  perfect, 
except  that  the  drawer's  name  was  not  on  it.  The  bill  was  sent  to 
him  by  Clippingdale,  and  he  accepted  it  and  retarned  it.  The  words 
"for  value  received  in  corn  "  appeared  on  the  faoe  of  the  bill.  Clip- 
pingdale  handed  the  bill  to  the  plaintiif,  and  it  is  admitted  that  the 
plaintifF  was  a  holder  for  value  and  vrithoat  notice.  He  inserted  his 
own  name  as  drawer,  and  eued  the  defendant  on  the  bill.  The  qaes> 
tion  which  arises  is,  whether  on  the  issue  raised  by  the  plea  of  turn 
accepil  the  plaintiff  is  entitled  to  recover.  It  was  contended  that, 
altJiongh  if  the  pliuntiff  had  been  ut  indorsee  for  value  withoat  notice 
in  the  case  of  a  bill  drawn  in  the  ordinary  way,  he  might  have  sued, 
yet  he  coald  not  sne  in  the  present  case,  for  he  had  no  right  to  insert 
his  own  name  as  drawer.  This  line  of  argument  admits  that  Clipping- 
dale  had  a  right  to  insert  a  diswer^B  name,  and  the  plaintiff  bad  no 
notice  of  any  conditions  attaching  to  the  bill.  The  case,  therefore, 
depends,  first,  on  the  qnestion  whether,  if  the  drawer's  name  is  not 
inserted,  anybody  who  gets  the  bill  fairly  is  prima /ode  entitled  to 
insert  hia  own  name  as  drawer  and  pat  the  bill  in  force,  and  secondly, 
whether,  nnder  the  circnnutances  of  the  present  case,  the  pladntiiS 
had  sncb  SHthority.  I  am  of  opinion  that  he  had.  The  reasonable 
biferenoe  to  draw  ia  that  there  waa  power  to  negotiate  the  bill ;  tber* 
were  no  conditions  or  circnmstancea  tending  to  show  the  contrary,  or 
to  show  that  Clippingdale  only  had  anthority  to  insert  his  own  name, 
Ni)t  onlyhad  Clippingdale  fower  prima  facie  to  deal  with  Hie  bill, 
bnt  it  was  entmsted  to  him  withoat  oondAStis,  and  the  oorrespond' 


-c  by  Google 


8S8  APPBNDIX. 

•nofl  thowi  that  the  defendant  contemplated  that  (Jhppingdale  ihooU 
DM  the  bill  as  valid.  The  plaintiff  received  the  bill  from  Clip[diig- 
dale,  and  it  leema  therefore  that  the  pluntiff  had  antboiity  to  inaert 
hia  own  name  and  pnt  the  bill  in  force.  If  any  thing  more  than 
implied  authority  be  neneaaary,  and  I  do  not  lay  that  it  wonld  be,  the 
case  oomea  within  the  principle  of  what  ia  eaid  hy  Maole,  J.,  in  Mi»i< 
tague  V.  Perkina,  '*The  defendant,  when  he  wrote  hia  name  in  blank 
ftnd  iaaned  thia  acoeptanoe,  mnat  hare  known  what  was  obviona  to 
anybody,  that  he  put  it  in  the  power  of  any  peraon  to  whom  h«  gave 
it  to  fill  it  up  and  paaa  him  off  as  having  accepted  the  bill  for  any 
amount  at  any  time  warranted  by  the  stamp.  He  mnat  be  taken  to 
have  intended  the  natural  oonseqaenoe  of  his  act."  Here  it  waa  pnt 
in  Clippingdale's  power  to  paaa  off  the  defendant  as  having  accepted 
the  bill,  and  therefore  every  word  of  what  Maule,  J.,  aays  there  would 
apply  to  the  pruent  case.  I  agree  with  Mr.  Prentice  that  Cruchley  r. 
Clarence  does  not  go  qnite  the  length  in  favor  of  the  plaintiff  here 
that  Mr.  Cbannell  contended  it  did,  but  at  the  aame  time  it  is  a  strong 
authority.  There  it  was  held  that  a  bill  issued  with  a  blank  for  the 
payee's  name  might  be  filled  np  by  a  bona  JIde  holder  with  his  own 
name,  and  would  bind  the  drawer.  I^ord  Ellenborongh  said,  **  As  the 
defendant  has  chosen  to  send  the  bill  into  the  world  in  thia  Form,  the 
world  ought  not  to  be  deceived  by  hia  aots.  The  defendant  by  leav- 
ing the  blank  undertook  to  be  answerable  for  it  when  filled  up  in  the 
sb^)e  of  a  bilL"  Le  Blanc,  J^  aays,  **It  ia  the  aame  thing  as  if  the 
defendant  had  made  the  bill  payable  to  bearer,"  and  Bayley,  J.,  "The 
'issuing  of  the  bill  in  blank  widioot  the  name  of  the  payee  was  an 
authority  to  a  bona  fid«  holder  to  insert  the  name."  Some  argu- 
ment to  show  that  the  case  is  distinguishable  frotn  the  present  may  be 
based  on  the  expression  used  by  Le  Blano,  J.,  but  the  other  judgments 
make  the  case  a  strong  authority  for  the  plaintiffs  right  to  recover. 
Schulta  V.  Astley,'  is  also  a  strong  authority  to  the  same,  effect,  and 
Bir  John  Byles,  quoting  that  oaae,  observes:  "It  is  not  even  neoes- 
•ary  that  the  bill  should  be  drawn  by  the  same  person  to  whom  the 
acceptor  handed  the  blaiik  acoeptanoe"  (Byles  on  Bills,  11th  ed. 
p.  187).  That  is  applicable  here  where  the  acceptor  handed  the  bill 
to  Clippingdale.  A  question  might  arise  whether,  supposing  without 
the  authority  of  the  acceptor,  but  by  oooident  or  iu  oouHequenoe  of 
some  fraud,  the  bill  were  to  oome  into  the  hands  of  a  honafidt  holder 
for  value,  he  would  be  entitled  to  iuert  his  own  name  as  drawer  and 
■ue  upon  the  bill,  but  it  ia  unneoeasary  to  decide  this,  as  it  does  not 
arise  here.     Stoessiger  t>.  The  South-Esstem  Railway  Company,' 
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mig^t  be  an  antbority  nnder  Booh  a  §tftte  of  facta  as  I  havo  al^iled  to, 
bnt  it  ia  dJatingaiahable  from  tbia  case,  for  there  the  bill  was  imper- 
fect vhen  lost ;  it  was  only  a  piece  of  paper.  On  that  case,  Erie,  G.  J., 
rests  his  jndgment  in  IhrCall  «.  Tajlor,  In  Awde  v.  Bizon,  what  was 
called  a  bill  waa  only  a  preliminary  document  for  the  purpose  of 
forming  a  different  bill  from  that  od  which  the  defendant  was  sued ; 
the  person  who  obtiuncd  an  adranoe  from  the  plaintiff  on  the  bill  bad 
no  authority  to  deal  with  it,  and  perhaps  was  a  foi^er.  It  is  not 
necessary  to  decide  whether,  if  the  instrument  were  filled  np  without 
authority,  and  afterwards  oaroe  into  the  baods  of  a  bona  fide  holder 
for  value,  the  acceptor  could  be  sued  on  it,  or  rather  whether,  as  Mr. 
Channetl  contends,  he  would  prima  fade  be  liable.  Here  the  facta 
were  that  the  bill  was  given  in  order  that  it  might  be  put  into  clrcu- 
lation,  and  Clippingdale  gave  what  authority  be  himself  had  to  the 
'plaintiff,  who  thereby  acquired  a  right  to  sue. 

JvdgnutUfor  the  plaintiff  with  casta  of  motion  and  of  adion  * 


ANNK  DRUMMOND  v.  CREDITORS  OF  JAMES  DRUM- 
MOND. 

Ik  the  Codbt  of  Sbsbioit,  Scotland,  Fxbbuabt  8,  17S&. 
\Bxfiaiti  w  JforTifon'*  /^fdunarjr  efDteuiou,  1446.] 

Jauss  Druumokd  Bubscribed  as  the  acceptor  of  a  bill  drawn  id 
these  terms :  "  Agunst  Martinmas  next,  pay  to  Anne  Drummond,  or 
order,  the  sum  of  1085  merks,  for  value.**  Bnt  there  was  do  sabscri^v 
tion  of  the  drawer. 

1  HolcM  ■.  Koapp,  SO  Gk.  H2,  aaerd. 

8c&rd  V.  Jsckion,  84  L.  T.  Rap.  66,  aoto  a.  [In  the  High  Coart  of  Joatice,  Com- 
mon Fleu  DiTiiion.  Not.  8,  1BT6.  Thli  wu  m  can  tried  before  Denman,  J.,  nt  the 
HonmoDtluhire  tnmmer  Mtlsei.  Tbe  pIslntUT,  Eleanor  Beard,  ancd  ai  the  admiu' 
litnttrix  of  TbomM  Williamt  on  a  bill  id  eichauBe  accepted  by  the  defendant 
The  bill  In  queetion  had  a  blank  apace  left  for  the  drmwer^a  name,  and  came  into 
poeteMlon  of  the  pUinlltr,  Eleanor  Scard,  ai  adminiitratrlx,  after  it  waa  overdne. 
Bhe  Interted  her  own  name  ••  dnwer.  The  learned  judge  directed  a  Tcrdlct  for  the 
plalntiSi,  with  Imtb  to  more. 

Povdi.  Q.  C.  (,/«// with  him)  moTed  to  enter  the  rer^ot  for  the  defendant,  on  the 
inaad  {amongit  olhen)  that  the  plaintiff  Eleanor  Scard  had  no  right  to  put  her  own 
nanie  on  the  bill  ai  drawer.  He  cited  Bylei  on  BiUa,  p.  82S,  lateit  edit. ;  Montague  « 
Ferkina. 

The  Coort  ((iroTe,  Denman,  and  Archibald,  JJ.)  were  of  opinion  that  the  t^aln 
ItB  wai  entitled  to  inaert  her  name  aa  drawer  and  ane  on  the  bill  at  adminlattatri^ 
ud  reftued  a  rule.]  FUr  v.  Craoiton,  Hor.  Diet.  Dec  1077 ;  McDtmald  v.  Bai^l^ 
Conrt  of  Seaiion.  June  IS,  1B17,  occsrJ,  — En. 
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It  wu  objected  hy  the  other  oredifam  of  Jamea  Drtunmoad,  thrt  ■ 
bill  not  Bubocribed  by  the  draver,  thoogfa  aooepted,  oonld  not  be  n» 
taiaed  u  s  ground  of  debL 

Bnt  aa  the  oreditor'a  name  vai  ineertad  in  the  bodj  of  the  Ull  in 
qneatioti,  and  thna  Uiere  ooonrred  all  tho  euential  nqaiaitM  of  a  prom 
tanrj  note,  tbe  Oonrt  repelled  the  objection.* 


RU8SBLL  r.  LAN08TAFFB. 
Ik  ths  Eiho's  Bsmcb,  ITotucbxb  22,  17S0. 

Omc  Galley  having  had  fireqoent  money  tnmaaoUone  with  the  platnJ 
tiS,  who  waa  a  banker,  and  having  overdrawn  his  caah  aooonnt,  thel 
plaintiff  aaspecting  his  credit,  refiued  to  advance  him  any  raore| 
money,  without  the  addition  of  the  name  of  some  indoraer  of  whoml 
he  should  approve.  Upon  thia,  Galley  applied  to  the  defendant,  andt 
he  indorsed  his  name  on  five  copper-plate  oheoka,  made  in  the  form  of  1 
promiiflory  notes,  bat  in  blank;  i.  e^  witboat  any  snm,  date,  or  timet 
of  payment,  being  menUoned  in  the  body  of  the  notes.  Galley  after-l 
wards  filled  np  the  blanks  with  different  sums  and  dates,  as  he  chose,) 
and  the  plaintiff  discoanted  the  notes.    One  of  them  was  made  pay-i 

I  Smith  p.  Tsjlor,  Coartot  Seoion,  F«b.  ST,  1B34.  [Smith  wmi  In  om  of  Mcon- 
■nodatlnf  Miibet  Kith  blank  bill  ttunpi  aigitad  bj  him.  Om  of  tbsM  Slibtt  delir- 
■T«d  to  Taylor,  for  tho  parpoM  of  re^iinf  hli  acceptance  to  Taylor,  for  ^£0,  6un 
lying  dae  at  the  Commercial  Bank.  The  ttamp  vat  filled  np  by  Taylor,  tn  Bla- 
bet'a  pnaence,  for  X8fl,  the  fbnncr  lignlng  at  drawer,  and  Kiibet  m  co-aooeptor 
with  SmilL.  Taylor  then  Indorted  the  bill  to  fllled  np,  to  tike  bank  In  payment  of 
Hlibet't  •ooeptanoe  of  £G0,  and  deUrercd  to  Niibet  the  baluce  of  XM.  NUbel 
baring  beooow  bankrupt,  Taylor  retired  the  bill,  and  charged  Smith  (or  payment. 
He  brought  a  luipentton,  on  the  gioundt,  1.  That  Ti^lor  haTing  filled  np  and 
■igned  tiM  blank  bill  ai  drawer,  and  being  in  the  knowledge  that  it  wai  granted  for 
the  acoommodation  ofJIlibet,  mnit  be  held  to  hare  come  exactly  into  hit  place,  and 
contequently  waa  not  wititled  to  the  prirtleget  of  an  oaeroni  holder,  who  had 
acquired  the  biU  attar  It  wai  filled  np ;  and  S^  That  tbe  biU  wat  nnll  m  a  blank 
wilt,  under  tbe  act  1698,  c  35.  It  waa  aoiwered  for  Taylor,  1.  That  tiiongb  he  wai 
in  tbnn  the  drawer  of  tbe  bill,  he  bad  tmly  adranced  ralue  (or  it,  and  waa  tbarefbiw 
the  creditor  In  the  lull,  and  entitled  to  tbe  pririlegei  of  ao  oneroni  holder;  and  3. 
Thut  the  act  1096  did  not  apply  to  UIU  of  eicbange.  The  Lord  Ordinary  fonnd  Om 
letter!  orderly  prooeeded,  and  the  Conrt  adhered. 

The  Court  were  of  opinion,  that  1(  a  bidder  bad  tmly  given  value  for  a  < 
bill,  it  wat  of  no  conieqaence  wbetiier  lie  appeared  on  it  In  tbe  character  of 
•rlmtorter^— Ed. 
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Me  09  the  22d  of  September,  two  ob  tli«  27t1i  of  September,  ttaS  tm 
on  the  4th  of  October.  These  notee  not  bein^  paid  vhen  the;' 
became  dne,  the  plaintiff  on  the  14th  of  October,  oalled  upon  the 
defendant,  as  iodorser,  for  the  payment  of  all  of  them,  and  npon  hti 
refnial,  broaght  ^is  action,  which  was  tried,  before  Hothsm,  Baron,! 
at  the  last  aseizei  for  the  county  of  Dnrham.  It  appeared  that  Galley 
had  become  a  bankrupt  on  the  20th  of  September,  and  that,  on  the 
27th,  the  defendant  had  been  present  at  a  meeting  of  his  creditors. 
It  also  appeared  that  Rnasell  knew  the  notes  were  blank  at  the  timeV 
of  the  indonement.  The  pluntiff  and  the  defendant  lired  in  the] 
same  town. 

For  the  defendant,  at  the  trial,  it  was  objected,  1,  That  tlieee  notes 
being  blank  at  the  time  of  the  indorsement,  they  were  not  then  prom- 
issory notes,  and  that  no  sabiwqnent  act  of  Galley  conld  alter  the 
ori^al  natare  or  operation  of  the  defendant's  signature,  which,  when 
it  was  written,  was  a  mere  nnllity.  It  was  also  objected,  2.  That  the 
notice  of  the  non-payment  by  the  drawer,  was  not  given  soon  enough 
to  the  indorser.' 

The  judge  being  of  opinion  with  the  defendant  on  the  first  point,  he 
directed  the  jury  accordingly,  and  they  found  a  verdict  for  him. 
■  On  Wednesday,  the  8th  of  November,  Arden  obuined  a  rule  to 
'  sbow  cause,  why  there  should  not  be  a  new  trial ;  which  was  argued 
this  day,  by  the  Attorney  General,  Lee,  and  Soott,  in  support  of  the 
verdiot,  and  Dunning  for  the  plaintiff. 

1.  The  Attorney  General  gave  up  the  first  point,  but  Lee  said  he 
thought  it  of  oooBequence  enough  to  be  argued.  It  never  had  been 
determined,  he  said,  and  deserved  conBideration.  The  copper-plate 
checks  in  this  case,  without  sum  or  date,  wer^  mere  waste  paper,  and 
LangstaS's  name  upon  them  had  no  more  effect  than  if  written  on  any 
other  blank  piece  of  paper.  An  indonement  supposes  a  bill,  or  prom- 
issory note,  then  actually  existing ;  and  if  a  party  take  an  indorsed 
bill  or  note,  knowing,  at  the  time,  that  it  was  not  the  subject  of  an 
indorsement  when  the  name  was  written  on  the  back  of  it,  be  is  not 
injured  if  he  is  afterwards  told  that  he  shall  not  be  permitted  to  treat 
it  as  a  bill  or  note.  The  very  declaration,  in  this  action,  Deceasarily 
states  a  pre-existing  note,  previous  to  the  indorsement ;  and  such 
forms  are  not  to  be  conudered  as  useless,  and  without  a  meaning. 
How  oan  the  plaintiff  be  permitted  to  say  that,  by  this  signature,  the 
defendant  contracted  for  a  given  snm,  when  he  knows  that,  at  the 
time  of  the  signature,  he  did  not  oontrsot  for  any  thing  f     This 

1  So  mucfa  of  the  caae  h  telttei  to  tlw  qiiMtlcM  ef  dlttgence  ha«  bees  cedttod     - 
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defeaee  m^t  not  be  oompeteDt,  u  agsinst  s  third  peraon,  bat  U 
iBOmi  just  tnd  fair,  u  againit  the  pluntiff,  who  was  aware  of  the 
origiD^  nature  of  ib«  tnmsaotion. 

On  the  other  side  Jhinning  innxted  that  there  oonld  not  be  a  donbt 
bat  the  direotion  waa  wrong.  It  strengthened  the  plaintJfiPB  cas^  that 
ha  knew  the  notes  were  blank  when  indorsed.  For  what  purpose 
eoald  he  soppose  the  iadorsements  were  made  b;-  the  defendant,  bat 
to  aathorize  Qalley  to  fill  them  np  with  any  sam  he  pleased,  and  to 
Innd  himself,  as  his  setinritj,  to  that  extent.  The  deoIarotiDn  states 
the  notes  to  bsTe  been  made  before  the  indorsements ;  so  all  deolarai 
tions  agunst  tndorsers  mnat ;  bnt  the  defendant,  by  indornng  them, 
nonelnded  himself  from  contending  or  proving,  that  they  were  not 
ttlled  np  when  he  signed  them. 

Lord  TUkSBnsLO,  There  is  nothing  so  dear  as  the  first  point.  \ 
The  indoraement  on  a  blank  note  is  a  letter  of  oredit  for  an  indefinite 
sam.  The  defendant  said,  "  Trust  Galley  to  any  amount,  and  I  will 
be  his  •eoority.*'  It  does  not  lie  in  his  month  to  say,  the  indorse- 
ments were  not  regular.  The  direction  having  been  wrong  on  this 
point,  it  is  needless  to  go  iuto  the  other. 

The  rule  made  abaotuta.^ 


MERTENS  V.  WINNINGTON. 

At  Xibi  Fbiub,  cobak  Lobo  Kbntok,  C.  J.,  Maboh  4,  1794. 
[BeperUd  m  1  EipiMUt,  IIS.] 

AsBDHFatT  against  the  defendant  as  drawer  of  a  bill  of  exohange. 

The  biU  in  question  was  drawn  by  the  defendant  on  Canioni  is 
Italy,  in  favor  of  Webbonld :  Webbonld  indorsed  it  to  Barton,  Forbes, 
and  Gregory,  they  sent  it  to  thmr  correspondent  in  Holland,  who  sent 
it  to  Italy,  where  it  waa  presented  to  Carrioni  for  payment,  who 
refused  it;  upon  which  the  pUintifEs,  who  were  merohants  reudent  at 
Venice  paid  the  bill  for  the  honor  of  Barton,  Forbes,  and  Qrc^ry, 
and  now  bronght  their  action  ag^nst  the  defendant  as  drawer. 

The  counsel  for  the  defendant  contended,  that  where  a  bill  is  Uiken 
up  for  the  honor  of  any  of  the  parties  whose  names  are  on  it,  that 
such  person  only  shall  be  liable. 

But  Lord  Kenyon  was  of  opinion,  that  where  a  bill  is  so  taken  op, 
that  the  party  who  does  so,  is  to  be  considered  as  an  indoTBee  paying 

'  Tlolett  V.  Fatton,  6  CraDcb,  143;  DousUh  «.  Boott,  8  Ldgb,  4S;  Quick  r 
Dobton,  7  Oiat  189,  accerd  —  E« 
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foil  valae  for  the  bill,  and  as  snch  eiititled  to  all  the  remediea  to 
irhioh  an  indonee  woald  be  entitled,  that  is,  to  sne  all  the  parties  to 
the  bill,  and  he  therefore  directed  the  jury  to  find  a  verdict  for  th« 
[tldntiff.* 


£ie  parte  LAMBERT. 

In  Coancebt,  bxfokb  Lobd  Ebskdis,  C^  Dkceubeb  5,  6,  1800. 

[Btperttd  in  IS  Kewy,  ITS.] 

Is  1792  Adams  and  Co.  merohaDts  at  Kew  York,  having  condder- 
sblo  dealings  with  Lane,  Frazer,  and  Bojlston,  of  London,  drew  two 
bills  upon  tbem :  one  dated  the  18th  of  October,  at  120  days'  sight  for 
158/.  16«. :  the  other  dated  the  5tli  of  December,  at  ninety  days'  sight 
for  6001.  The  bills  vere  accepted.  The  first  that  came  due  being 
dishonored,  both  bills  were  taken  np  by  the  petitioner  for  the  honor 
of  the  drawers,  npon  the  22d  of  February,  1798.  On  the  20th  of 
April,  1793,  a  commission  of  bankrnptoy  issued  against  Lane,  Frazer, 
and  Boylston.  Adams  and  Co.  also  failed;  and  proceedings  took 
place  in  America  for  the  purpose  of  dividing  their  estate  among  their 
creditors ;  under  which  the. petitioner  received  a  dividend  of  4a.  2d.  in 
the  pound  npon  the  bills  he  had  taken  np.  The  commissioners  under 
the  commission  of  bankruptcy  agiunat  Lane,  Frazer,  and  Boylston, 
rejecting  his  proof  far  the  balance,  on  an  affidavit  of  one  of  the  bank- 
rupts, that  they  had  no  effects,  and  the  bills  were  for  the  accommoda- 
tion of  the  drawers,  the  petition  was  preaented,  praying  that  he  may 
be  admitted  to  prove. 

Mr.  BUsharda  and  Mr.  CuQen,  in  support  of  the  petition.  The 
Solicitor  General  Sir  Samuel  SomiUy,  i^;ainst  it.  The  case  Ex  parte 
Wackerbath*  was  oited  in  support  of  the  petition,  and  was  disap- 
proved by  the  Lord  Chancellor. 

Dec  6th.  The  Lord  Chancellor,  Erseimx.  I  continue  of  the 
opinion  I  expressed  yesterday.  Upon  this  affidavit  there  is  no  donbt, 
that  if  Adams  and  Co.  had  themselves  been  plaintifb  in  an  action,  the 
acceptors  of  these  bills  might  as  i^ainst  them  have  inusted,  that  the 
bills  were  drawn  merely  for  the  accommodation  of  tbe  drawers ;  and 
they  had  no  effects;  though  that  would  not  have  been  an  answer  to 
an  indorsee  for  valnable  consideration,  without  notice.  Then  what  is 
thia  case?    A  bill,  accepted,  being  dishonored,  is  taken  np  for  the 

1  Fairly  r-Roch.  Nell.  Lnt.S71(«>n&2B);  Cox  ».  Etria,  8  B.  Jb  At  MO;  GDodtUB. 
PoUkUl,  1  C.  B.  2S8 ;  Konlg  r.  Bayud,  1  Pet  360,  aceont. 
9m  Ex  paru  W;Id,  8  De  G.,  F.  ftJ.  642.  —  B» 
■  Tm  674. 
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honor  of  the  drawer  by  the  petitioner.  The  e2Eeot  is,  that  be  has  a 
clear  right,  as  agaioit  the  drawer.  So  he  haa  a  light  to  stand  in  tbt 
place  of  the  drawer ;  bat  cannot  make  a  title  stronger  than  that  of  the 
drawer;  and  oust  the  assignees  of  the  bankrapts  of  the  defence,  which 
tbej  wonld  have  against  hioL  .    TAepetition  vxu  ditmituti^ 

I  ',-4  I       ■  .   .-^'s 

U  X   A^^Ta    .iU--'  \^    — . 

-,  .     ,    ,..  ■  I  (  ■-  i '  •-■ 

"     J      ■       MILLER  t».   CRATTON,  Appellakt. 
* .'  'Is \b%  SuPBuat  OoOBT,  New  Yobk,  Apeil  Tbeii,  1874. 
;^  [Rtpartiai  in  8  TlKmpiHi  f  Cook,  860.] 

Appkal  fh>in  a  jadgment  in  the  Cayuga  County  Court  affimung  a 
fadgment  of  a  jastioe's  court  in  favor  of  plaintiff.  The  action  was 
bronght  by  Adam  Miller  aa  a  purchaser  and  bolder  of  a  promisaory ' 
'  note  for  166,  dated  May  8, 1866,  payable  April  1, 1866,  and  purports 
ingto  be  ezeonted  by  the  defendant,  David  Crayton.  The  plfunUff; 
jjlarohased  the  note  of  the  payee's  agent  Hay  9, 1866.  The  defendant 
denies  the  making  of  the  note,  and  says  that  it  is  a  fraud  and  a ' 
forgery,  and  that  the  plwntiff  is  not  a  bona  fide  holder  of  the  note. 
Defendant  admitted  having,  made  a  noM  for  (64.  The  remuning; 
facts  appear  in  the  opinion. 

1  Qucun  s.  AraiitronB,  8  Dana,  EH ;  HcDow^  v.  Cook,  14  BOm.  430,  artmd. 

In  n  OTcrend,  L.  R.  fl  Eq.  844,  oMra. 

In  thelutcaM  Sit  a  Halin*,  T.  C,  Mid:  "In  era?  point  tA  view,  tbenftm,  I 
am  obliged  to  come  to  the  coocloilon  that  though  £x  porit  Lunbert,  13  Te«.  ITC, 
■naf  be  conildercd  ai  having  been  law  In  acoordanoe  with  the  current  of  aathorilkt 
whan  Lord  Enkine  decided  it,  alttioogh  It  doea  not  aeem  that  eren  that  proporidoo 
«an  be  maintained  when  the  facta  are  looked  at,  jet  It  ii  lo  wholly  oppoeed  l«  tba 
more  modem  authorltlei  that  it  Ii  In  &et  cotnpletelj  OTemiled  b;  tham. 

"It  i<  lingular  that,  under  then  drcametanoea,  none  <rf  the  anbaeqnent  antlMrnJea 
have  profeiaed  In  temii  to  oTermle  Ex  porta  Lambert,  bnt  tiiej  have  nererthelsN 
eSectoallj  done  lo  by  a  cnnent  of  deeialom  in  direct  oppoii^on  to  It,  and  it  certatnly 
tt,  I  moit  laj,  verj  remarkable  tiiat  thU  caaa,  completely  orerrtiled  bjr  a  cnrrait  of 
■nthoritiei  extending  over  mora  than  half  a  oentnrj,  continnei  to  be  cited  In  aU  the 
toxl-booka  —  Chittj,  Bajlej,  and  eren  Mr.  JniUce  Bylei'  book  —  aa  it  It  were  aUll 
law,  alihongh  tbe  ume  booki  oit«  the  uthorillei  that  have  in  prindple  oompletelr 
orarrnlsd  it.  Ex  parU  Lambert  I*  the  caae  referred  to  for  the  propoiition  of  law, 
which,  I  aro  bonnd  to  laj,  thowt  tliat  It  it  the  habit  of  eTen  the  beat  text-writen  ta 
take  tbew  thlngt  lor  granted  one  after  another.  .  .  .  the  penon  who  lake*  np  a 
bill  wpra  protai  lor  tlie  honor  of  a  particular  partj  to  tbe  bill,  tucceedi  to  the  title 
of  the  perion  from  whom,  not  for  whom,  he  reorivea  It,  and  haa  all  the  title  of  andi 
peiwin  to  ine  apon  It,  except  that  he  diachargea  ail  the  partje*  to  the  bill  inbiefoaal 
10  tlie  one  for  whoie  honor  be  takes  it  up,  and  that  he  cannot  himielf  indoTM  H 
(Ter."  Sec  to  Ihe  same  effect  ttie  opinion  of  Lord  Eldon  in  Ex  parU  Wnckwbatli, 
Vei.674.~Ki>.  ' 
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J*.  i>.  WriffM,  for  appellant. 

James  I/yon,  iat  reHpondent. 

GiLBBBT,  J.  Patting  the  evidence  in  a  light  moat  favorable  to  the 
defendant,  there-waa  enough  to  warrant  a  verdict  that  the  note  in: 
toit  vas  made  by  him.  He  and  his  witnesses  gave  as  the  only  reason ' 
why  the  note  was  not  made  by  him,  that  it  was  for  aisty-six  instead  of 
sizty-fonr  dollars.  Such  discrepancy  may  have  arisen  innocently  in 
many  ways,  and  is  inssffidest  to  shake  our  belief  tjiat  the  note  is  a' 
genuine  instrnment.  { 

The  only  other  material  qneetjon  in  the  case  is,  whether  the  pliuit-, 
tiff  is  a  bona  fide  holder  for  valae  and  entitled  to  protection  agunst: 
the  defence  that  the  note  was  fraudulently  obtiuned  by  the  payee.        i 

The  plaintiff  testifies  that  he  gave  for  Uie  note  ninety  per  cent  only '  j 
of  the  amount  thereof.  Bat  this  fact,  it  seems,  does  not  make  him  ai  | 
holder  in  bad  faith.  Williams  v.  Tilt.*  This  unae  practically  over- ' .' 
rules  the  preyiooa  cases,  where  a  contrary  dootrtne  had  been  asserted ; 
Ramsdell  t>.  Morgan,'  and  Krutzer  c.  Parks,*  and  holds,  that  a  man  \ 
may  be  a  purchaser,  bona  fide,  notwithstanding  the  transfer  to  him  was  ', 
tainted  with  usury.  The  note  is  dated  May  S,  1866,  and  purports  on  '■} 
its  face  to  be  payable  April  1, 1866.  Literally,  therefore,  it  was  over- . 
due  when  the  plaintiff  parcha°ed  it  But  the  evidence  clearly  eetab- 
'  Ushed  that  the  time  of  payment  agreed  upon  by  the  parties  to  the  note 
was  April  1, 1S67,  and  there  can  be  no  question  that  it  was  competent 
to  prove  this  fact  by  parol.  No  doubt  the  terms  of  the  note  were 
mfBoient  to  put  the  plaintiff  upon  inquiry,  and  so  operated  as  a 
notice  to  him.  The  question  is,  what  is  the  extent  of  that  notice? 
We  have  held  at  this  term  (Weeks  v.  Fox,*)  that  when  a  note  was 
signed  by  au  ^ent,  it  was  ootioe  to  the  holder  that  the  person  who 
made  the  note  was  acting  under  a' power,  and  that  he  was  bonnd  to 
inquire  and  ascertain  what  the  actual  authority  wbb  ;  but  that  he  was ; 
under  no  obligation  to  inquire  into  the  consideration  of  the  note.  So 
here  the  plaintiff  had  notice,  that  the  time  of  payment  specified  ia 
the  note  was  not  the  true  one.  He  was,  therefore,  bound  to  inquire 
and  ascertain  the  time  when,  in  fact,  it  was  payable.  The  legal  pre- 
sumption is,  that  he  did  make  that  inquiry,  and  that  he  ascertained  the 
fact  to  be  as  it  really  exists.  He  was  not  bound  to  inquire  further. 
Hie  result  is,  that  he  must  be  treated  as  a  botia  fide  holder  for  value, 
and  without  notice  of  the  fraud  set  up  in  defence. 

With  respect  to  the  other  questions  presented  by  the  appellant,  v« 
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need  011I7  say,  tlut  we  hxn  fotmd  no  eiror  in  tlie  prooe»dinga  bdov. 
The  jnditinent  shonld  be  affirmed,  with  oosta. 

Judffmmt  <ifflniui^ 

i  Boahm  v.  Sterling,  7  T.  B.  483;  Dnka  v.  Bogan,  S3  lie.  631;  Oiirtaf  ■ 
Utmmn,  71  N.  T.  4SS,  aecord, 

-  f  V f  t  d^ 't    ■  ('  Ut  J.     1 1 fr-        HUSTON  ».  YOtJNG. 

^ '/    '  • '     ^'  /  7 .1  ^  . .  Di  THE  SnrasiiK  Judicial  Coubt,  Mautk,  18S1. 

'     '    I     ^    .      .  [Anwrteif  M  88  IfaiiM  Amrti,  SCI 

■    ■    t  .i   ,       -      *i,  >1    .  -  - 

-  "  Ok  report  from  the  DUtrict  Comt,  Rim,  J.  1 

,,  ,    ,    .^AMUMFUT.brui  Indoneesgrniiut  thenukerof  knotobelJtiigdate  JamHirlM 

*  '  |MT,  p«;kble  in  two  yean  from  date  with  intereiL  I 

r      '        -     '     The  defence  woi,  that  the  loit  commenceil  Oct.  8,  IMS,  «h  prematare.  1 

It  W14  agr«ed  that,  If  the  teitimonf  Ii  admiaalble,  the  defendant  can  pron  that  \ 

'  i     ,\  '.       Mie  note  was  made  Janoary  11,  1S48,  and  that  the  flgnrea  IMT,  in  the  date,  wei«  I 

fauerted  hj  miitaks  Initead  of  the  flgnref  1848.    Whether  that  teiUmony  «bi  admla- 
' ,    _  aible,  agtdoat  objection  bj  the  pl^ntlS^  wa«  the  qneaUoD  (ubmitted  Ibr  de<d«lon ;  tba  \ 

defendant  baTing  agreed,  that  If  it  waa  not  wlmlMlble,  a  defhnlt  ahonld  be  entered.     { 
•       '  .       Lmaea,  for  the  plaintiff. 
'        ,        iii^^  &  Cnlif,  for  the  defendant. 
',     .'■  t    •       WaLLa,  J.    The  qneetioii  preaented  In  thb  csae  If,  whether  the  defendMit  can  be 
,       permitted  to  (how,  that  the  note  In  anit  waa  antedated  bjr  mijtake.uid  that  Ibe  time 
.   '-  .lak'     -wof  payment  had  not  elapud  when  the  action  waa  commenced.  ^ 

I  Tlie  plaintiff  preaenti  tin  note  In  oTldence  duly  indoraed,  and  the  legal  prsfDrnp-! 

.    A  :    >.  'f    tlon  Ii,  that  it  waa  indorted  befbre  it  became  doe.    Ranger  v.  Carj,  1  Uelo.  Se9.; 
The  plaintiff  ii  therefbra  to  be  conaldered  aa  haring  taken  tite  note  before  it  waaj 
payable  according  to  ita  termi,  and  there  la  no  eridence,  that  he  la  not  a  hona  filai  ' 
holder  and  pnrchawr  for  a  Taluable  mnatderation.     He  had  no  knowledge  ol  anyl 
miatake  In  tha  date,  and  had  a  right  to  conilder  It  ai  correctlf  written.    He  wu  \  , 
antboilted  to  regard  tbe  note  at  a  tme  eipotition  of  tlie  contract  between  the  01]^ 
lual  partlei,  and  he  cannot  be  prejudiced  by  any  error  in  it,  arlaing  from  their  mi»  ! 
take  of  which  he  waa  ignorant.    Tbe  teatlmony  oObred  waa  inadmiadbla,  and  a|' 
l^olt  mnat  be  eatared.  DtfaiAai  d^lBOtJ.  (<■)  —  Ed.     [^ 

{»)  am  Tobef  a.  CUpmm,  U  ML  128;  Cowlni  e.  Altouui,  Tl  H.  T.  480.  -b. 
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M  n  BUROPEiUT  BANE.    Be  parU  ORIENTAL  COMMER- 
CIAL BANE. 
Lr  Cbajtoest,  bbvokb  Sib  G.  M.  Giffabd,  L.  J.,  Jaihiabt  29,  FiB- 
SUABT  8, 18, 1870. 
[Btporttd  in  Law  BqtmU,  6  Chatuxry  ApptalM,  866.] 

This  was  an  appeal  from  an  order  of  the  Yioe-Chanoellor  Maliiu 
diamiauDg  a  flnmmona  taken  out  by  the  Oriental  Commeroial  Bank 
with  referenoe  to  certain  bills  drawn  on  and  accepted  hj  the  Bnro- 
pean  Bank,  whioh  was  now  in  oonrss  of  winding  np,  bat  able  to  pay 
its  debts  in  fntl.  The  Eastern  Commeroial  Bank  were  the  holders  o( 
the  bills,  but  the  Oriental  Commercial  Bank  claimed  the  proceeds  on 
the  gronnd  that  the  bills  were  bonght  with  their  moneys  by  one 
Demetrio  Pappa;  that  the  Eastern  Commercial  Bank  had  notice  of 
this  through  Demetrio  Pappa;  and  that,  whether  they  had  notice  or 
not,  they  could  stand  in  no  better  position  than  Demetrio  Pappa 
would  have  stood  if  he  had  not  parted  with  the  bills,  beoause  they 
were  overdue  when  he  transferred  them. 

The  bills  in  question  were  bought  by  Demetrio  Pappa  on  the  Slst 
of  March,  1867,  for  15s.  id.  in  the  pound.  They  were  at  that  time 
overdue.  Demetrio  Pappa  had  an  account  with  the  National  Bank  of 
Scotland  in  the  name  of  George  John  Pappa,  a  relation  of  his,  which 
account,  in  his  affidavits,  he  alleged  to  be  hu  own.  On  the  19th  of 
March,  1867,  a  enm  of  £2,694  6t.  Id.  was  paid  into  this  account,  and  on 
the  2Ist  of  March  a  sum  of  £2,300  was  drawn  oat  and  applied  in  the 
purchase  of  the  bills  in  question,  along  with  bills  of  the  Oriental 
Commercial  Bank  for  £2,000. 

In  1866,  after  a  petition,  upon  which  an  order  for  winding  up  the 
Oriental  Commeroial  Bank  was  afterwards  made,  had  been  presented, 
D.  Pappa,  who  was  the  manager  of  the  bank,  sent  out  O.  J.  Pappa  to 
Patras,  as  he  alleged,  on  his  private  budness,  but,  as  he  admitted,  with 
instructions  also  to  receive  the  debts  due  to  the  bank  and  to  settle  its 
debts.  He  denied  that  the  bills  of  the  European  Bank  were  pur- 
chased with  moneys  of  the  Oriental  Commercial  Bank  collected 
abroad  by  O.  J.  Pappa,  and  the  Yice-Chancellor,  upon  the  evidencG 
before  him,  considered  that,  although  there  was  great  reason  to  sus- 
pect that  P.  Pappa  had  made  the  purchase  with  assets  of  the  Orien- 
tal Commeroial  Bank,  it  was  not  proved  with  sufficient  distinctness 
that  he  had  done  so,  and  that  the  case  of  the  applicants  therefore 
tailed. 

Or.  the  appeal  motion  the  Oriental  Commerwal  Bank  adduced  fieah 
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evidencH]  whioh  proved  most  indisputably  that  the  £2,694  <Jj.  lA.  paid 
into  the  account  of  3.  J.  Pappa  on  the  20th  of  Uarah,  1867,  wu 
made  up  of  two  auma  of  £2,094  6a.  Id.  and  £500,  and  that  the  lai^r 
of  tfaeae  two  aume  arose  from  aaaeta  of  the  Oriental  Ck>mnieroial  Bank 
which  6.  J.  Pappa  had  collected  abroad,  and  had  handed  over  to  D. 
Pappa  on  hia  return. 

The  Eastern  Commercial  Bank  was  a  limited  company,  of  which 
Demetrio  Pappa  waa  the  promoter.  It  was  roistered  on  the  4th  of 
April,  1867,  under  a  memorandum  of  association  dated  the  2d  ol 
April,  and  articles  dated  the  4th  of  April,  in  that  year.  P^pa  waa 
the  managing  director,  and  until  July,  1867,  be  waa  the  only  direotor. 
He  sold  the  billa  in  question  to  the  Eaatem  Commercial  Bank  on  the 
6th  of  April,  1867,  at  16«.  in  the  pound,  and  paid  himself  for  tbem  by 
a  cheek  which  he,  as  mana^g  direotor,  drew  on  the  funds  of  that 
company. 

Mr.  Jackton,  and  Mr.  W.  W.  Sartlake,  for  the  Oriental  Cominer- 
oial  Bank,  in  support  of  the  appeal  nLoti<»i : — 

The  money  with  which  these  bills  were  purchased  is  proved  to 
have  been  our  money,  and  D.  Pappa  oonld  not  hold  them  as  against 
us.'  ■  .  .  But  if  the  Court  is  against  us  as  to  notice,  still  the  oircnm- 
stanoe  that  the  bills  were  overdue  when  bought  is  equivalent  to 
notice:  Eadaile  t>.  La  Nsuze,*  Holmes  v.  Kidd,  Collenridge  t>.  Far- 
qnharson,*  Ex  parte  Swan.* 

Mr.  PeoTBon,  Q.C,  and  Mr.  Locock  WM,  for  the  Easteru  Commer- 
inal  Bank. 

No  doubt  the  indorsee  of  an  overdue  bill  takes  it  Bulyeot  to  its 
equities,  but  they  must  be  equities  attaching  to  the  bill,  equities 
between  the  holder  and  the  drawer  or  acoeptor.  Mo  other  equity  is 
rec<^ized.  This  is  tlie  result  of  the  esses  which  are  collected  in 
Bxparts  Swan ;  and  Charles  p.  Marsden  contains  strong  dicta  show- 
ing that  the  equity  goes  no  further. 

The  LoBD  JusTicB  Giffabd.  Why  is  not  an  equity  between  the 
inilorser  and  a  third  party  to  l>e  enforced  F 

The  law,  we  submit,  is,  that  it  is  Dot  to  be  en&roed,  nor  is  it  expe- 
dient that  it  slionld. 

Mr.  W.  W.  Kargldkt,  in  reply. 

Feb.  IS.  Sib  O.  M.  Gdtabd,  L.  J.,  after  stating  the  faots  and 
reviewing  the  evidenoe,  oontinaed :  — 

I  have  read  the  evidence  at  some  length  in  oonsequenoe  of  the 

'  Tha  coomel  for  the  appellsnC  here  oontended  that  notice  to  Pappa  wm  hoUm  ta 
Hm  BMtem  Bank.— En, 

■  1  T.  ft  C.  Ex.  8H.  ■  1  Stark.  aCQ.  •  Law  Bap.  6  Eq.  SI4 
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BatnTfl  <^  the  oliarge,  and  I  do  not  hentate  to  say  that  it  is  proved  tr 
demoDBtratioD  that  the  £2,094  6«.  Id.  wai  the  amonnt  arinng  from  tbe 
'tiaoottnt  of  bills  belonging  to  the  Oriental  Commercial  Bank,  and  that 
this,  with  a  sum  of  £500,  forms  the  sum  which  appears  in  the  tnut 
Rcooimt  imder  date  of  the  19tJi  of  March  as  a  sum  of  £2,594  6a.  Id:, 
and  that  the  tarn  of  £2,300  nnder  date  the  2lBt  of  Maroh,  on  the 
other  side  of  the  aceoant,  was  drawn  oat  and  applied  in  the  purchase 
of  the  bills  from  Melas  Srotben,  of  which  the  IhUs  in  question, 
amounting  in  all  to  £1,000,  fanned  part,  the  rest  being  bills  for  £2^0 
on  the  Oriental  Commercial  Bank.  To  speak  plainly,  and  in  snoh  a 
case  there  ought  to  be  plain  speaking,  Demetrio  Pappa  has  sworn  that 
which  is  not  tme,  and  has  ^tplied  to  his  own  pnrpoaes  the  moneys 
arising  from  the  disoonnt  of  bills,  which  l»lls,  be  knew,  belonged  to 
the  Oriental  Commercial  Bank.  A  grosser  fraud  there  cannot  be. 
Now  at  all  events  the  facts  have  been  proved,  and  it  remuns  to  be 
seen  what  the  law  is  as  applicable  to  these  facts,  lie  bills  and  moneys 
belonging  to  the  Oriental  Commercial  Bank  were  not  received  either 
by  Geoige  John  Pappa  or  Demetrio  until  after  the  preeentation  of  the 
petition  for  winding  np  that  bknk ;  therefore  no  question  of  account  as 
between  the  bank  and  Demetrio  Pappa  arises.  The  £28?  paid  over  by 
John  George  Pappa  to  the  liquidator  baa  nothing  to  do  with  this 
matter ;  it  is  in  no  way  concluded  by  any  receipt  given  by  or  settle- 
ment of  aocoonts  with  the  ofScial  liquidator ;  and  if  the  billB  in  ([ne» 
don  were  now  in  the  hands  of  Demetrio  Pappa,  beyond  all  question 
the  Oriental  Commercial  Bank  could  follow  their  moneys  into  them, 
and  assert  a  right  to  a  proportional  part  of  the  proceeds.  Is  then,  the 
Eastern  Commercial  Bank  in  any  better  position  than  Demetrio 
Pappa  wonld  have  been?  In  my  opinion  they  were  not  affected  with 
notice  through  Demetrio  Pappa.  He  purchased  the  bills  before  the 
Eastern  Commercial  Bank  was  formed.  He  stood  in  the  relation  of 
vendor  to  that  bank,  and  thongb  he  was  managing  director  and  some- 
thing more,  and  paid  himself  by  check,  be  b  not  in  the  podtdon  of  a 
partner  in  an  ordinary  firm,  bnt  of  agent  acting  for  the  bank  as  pi^nei- 
paL  He  cannot  be  taken  to  have  discloHed  his  owu  fraud ;  Kennedy 
p.  Green  *  therefore  applies. 

Bnt  the  want  of  notice  is  not  oonclnsive  on  the  ease.  The  hills 
were  overdue  when  the  Eastern  Commercial  Bank  took  them,  there 
were  et^nities  affecting  the  bills,  and  the  Eastern  Commercial  Bank 
has  no  better  title,  either  legal  or  equitable,  than  Demetrio  Pi^pa 
had.  The  law  on  this  subject  cannot  be  better  stated  than  is  done  l^ 
Vice-Chancellor  Molina  in  bis  judgment  in  Se  parte  Swan.' 

1  t  li^.  *  K.  099.  ■  Law  Bep.  6  Eq.  SW,  Saa 
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b  thii  ease  there  is  an  equity  sttaohing  direotljr  to  the  hilU.  11m 
remit  therefore  u  that  the  Oriental  Oommeroial  Baok  can  folloir  their 
moiiejv  into  the  Inlla  In  the  poMeniou  of  the  Sastem  CSommeraul 
Bank,  predsely  in  the  same  way  aa  thon^  Demetrio  Pappa  had  not 
parted  with  ^em.  I  have  not  oalenlated  the  exaot  amount  which 
Iraa  applied  in  payment  of  theee  bills,  bnt  aa  the  amount  applied  in 
payment  of  them  and  the  other  billa  vaa  £2,800,  and  the  £2,800  was 
drawn  against  a  aam  of  £2,694  6a.  Id,  whioh  waa  made  np  of  a  anm  of 
£2,094  6«.  Id.  belonging  to  the  Oriental  Corameroial  Bank  and  of  £600 
belonging  to  Demetrio  P^pa,  and  it  moat  be  taken  aooording  to  the 
oaae  of  Pennell  v.  Deffell,'  that  theee  two  aama  oontribnted  ratably,  it 
will  follow  that  the  Oriental  Commerdal  Bank  is  entitled  to  ao  much 
of  the  prooeeda  of  the  billa  aa  ia  represented  by  their  proportion  of  the 
pnrohaae-nioney,  and  the  Eastern  Commercial  Bank  to  ao  maoh  aa  ia 
represented  by  the  £600;  the  proportion  will  be  aomewhere  abont 
fonr-fifths  and  a  fraction,  and  a  fraction  leaa  than  one-fifth.  There 
will  be  a  declaration  to  thia  effect  and  payment  aooordingly.  The 
amounts  can  be  calculated.* 

The  order  of  the  Vice-Ohanoellor  will  be  disoharged,  and  the  order 
I  have  iuggeated  substituted  for  it.  If  the  additional  evidence  had 
been  before  him,  I  gather  from  hia  judgment  that  his  order  would 
bave  been  the  same  aa  that  wMeh  I  now  make.* 

1  4  D.  M.  A  Q.  873. 

■  The  remainder  of  the  opinion  rdating  to  a  qneitloD  of  co«ta  hu  bean  omitlad. 
—Ed. 

*  Crothj  V.  Tanner,  M  low*,  ISa ;  Hiberniui  Bank  *.  Erennan,  BS  HUt.  GOO 
(Knife),  omftn. 

Coat  Wairm  ■.  Haight,  «6  V.  T.  ITi. 

If  the  holto  of  a  bill  U  indaced  hj  ftaadnlwit  MpnMntaUoiia  to  tnuufer  It,  and 
Om  ftWtdnlMit  ttantllKe*  In  bli  torn  tiaiufan  it  after  mattuitj  eren  to  a  pnrcliaaer 
for  tbIw  witliont  notice,  tbe  Innooaot  pnroliaMr  (tacdi  in  no  bettar  [MMitlon  tha* 
hk  frandnlonl  pndwMMW.    Bnt  m*  Bthsridf*  *.  Galla^Mr,  CS  Um.  «S6  (Malib), 
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